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application of treaty rules beyond the contracting States.
On the other hand, having regard to the importance of
the process and to the nature of the provisions in arti-
cles 30 to 33, it decided to include in the present article
a general reservation stating that nothing in those articles
precludes treaty rules from becoming binding on non-
parties as customary rules of international law.

(3) The Commission desired to emphasize that the pro-
vision in the present article is purely and simply a reser-
vation designed to negative any possible implication from
articles 30 to 33 that the draft articles reject the legiti-
macy of the above-mentioned process. In order to make
it absolutely plain that this is the sole purpose of the
present article, the Commission slightly modified the
wording of the text provisionally adopted in 1964.

(4) The Commission considered whether treaties creating
so-called "objective regimes", that is, obligations and
rights valid erga omnes, should be dealt with separately
as a special case.183 Some members of the Commission
favoured this course, expressing the view that the concept
of treaties creating objective regimes existed in inter-
national law and merited special treatment in the draft
articles. In their view, treaties which fall within this
concept are treaties for the neutralization or demilitari-
zation of particular territories or areas, and treaties
providing for freedom of navigation in international
rivers or maritime waterways; and they cited the Antarctic
Treaty as a recent example of such a treaty. Other mem-
bers, however, while recognizing that in certain cases
treaty rights and obligations may come to be valid erga
omnes, did not regard these cases as resulting from any
special concept or institution of the law of treaties. They
considered that these cases resulted either from the appli-
cation of the principle in article 32 or from the grafting
of an international custom upon a treaty under the process
which is the subject of the reservation in the present
article. Since to lay down a rule recognizing the possibility
of the creation of objective regimes directly by treaty
might be unlikely to meet with general acceptance, the
Commission decided to leave this question aside in
drafting the present articles on the law of treaties. It
considered that the provision in article 32, regarding
treaties intended to create rights in favour of States
generally, together with the process mentioned in the
present article, furnish a legal basis for the establishment
of treaty obligations and rights valid erga omnes, which
goes as far as is at present possible. Accordingly, it
decided not to propose any special provision on treaties
creating so-called objective regimes.

Part IV.—Amendment and modification of treaties

Article 35.1 8 4 General rule regarding the amendment of
treaties

A treaty may be amended by agreement between the
parties. The rules laid down in part II apply to such

183 See generally Sir G. Fitzmaurice's fifth report on the law
°i treaties, Yearbook of the International Law Commission, 1960,
vol. II, pp. 69-107; and Sir H. Waldock's third report, A/CN.4/167,
article 63 and commentary , Yearbook of the International Law Com-
mission, 1964, vol. I I , p p . 26-34.

184 1964 draft, article 65.

agreement except in so far as the treaty may otherwise
provide.

Article 36.185 Amendment of multilateral treaties

1. Unless the treaty otherwise provides, the amendment
of multilateral treaties shall be governed by the following
paragraphs.

2. Any proposal to amend a multilateral treaty as between
all the parties must be notified to every party, each one
of which shall have the right to take part in:

(a) The decision as to the action to be taken in regard
to such proposal;

(b) The negotiation and conclusion of any agreement
for the amendment of the treaty.

3. Every State entitled to become a party to the treaty
shall also be entitled to become a party to the treaty as
amended.
4. The amending agreement does not bind any State
already a party to the treaty which does not become a
party to the amending agreement; and article 26, para-
graph 4(b) applies in relation to such State.

5. Any State which becomes a party to the treaty after
the entry into force of the amending agreement shall,
failing an expression of a different intention by that State:

(a) Be considered as a party to the treaty as amended;
and

(b) Be considered as a party to the unamended treaty
in relation to any party to the treaty not bound by the
amending agreement.

Commentary

Introduction

(1) The development of international organization and
the tremendous increase in multilateral treaty-making
have made a considerable impact on the process of amend-
ing treaties. In the first place, the amendment of many
multilateral treaties is now a matter which concerns
an international organization. This is clearly the case
where the treaty is the constituent instrument of an
organization or where the treaty, like international labour
conventions, is drawn up within an organization. But it
is also to some extent the case where the treaty is concluded
under the auspices of an organization and the secretariat
of the organization is made the depositary for executing
its procedural provisions. In all these cases the drawing
up of an amending instrument is caught up in the machi-
nery of the organization or in the functions of the depo-
sitary. As a result, the right of each party to be consulted
with regard to the amendment or revision of the treaty
is largely safeguarded. In the second place, the prolifera-
tion of multilateral treaties has led to an increased
awareness of the importance of making provision in
advance, in the treaty itself, for the possibility of its future
amendment. In the third place, the growth of multi-
lateral treaties having a very large number of parties
has made it virtually impossible to limit the amending
process to amendments brought into force by an agree-

185 1964 draft, article 66.
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ment entered into by all the parties to the original treaty;
and has led to an increasing practice of bringing amending
agreements into force as between those States willing to
accept the amendment, while at the same time leaving
the existing treaty in force with respect to the other
parties to the earlier treaty. Thus, in 1906 the Geneva
Convention of 1864 for the Amelioration of the Con-
dition of Wounded in Armies in the Field was revised
by a new Convention which expressly provided that,
when duly ratified, it should supersede the 1864 Conven-
tion in the relations between the contracting States, but
that the 1864 Convention should remain in force in the
relations of parties to that Convention who did not
ratify the new Convention. A similar provision was
inserted in the Hague Convention of 1907 on the Laws
and Customs of War on Land, which revised the earlier
Convention of 1899. There are numerous later examples
of the same technique, notably the United Nations
protocols revising certain League of Nations conventions.

(2) Amendment clauses found in multilateral treaties
take a great variety of forms, as appears from the exam-
ples given in the Handbook of Final Clauses.186 Despite
their variety, many amendment clauses are far from
dealing comprehensively with the legal aspects of amend-
ment. Some, for example, merely specify the conditions
under which a proposal for amendment may be* put
forward, without providing for the procedure for consi-
dering it. Others, while also specifying the procedure
for considering a proposal, do not deal with the conditions
under which an amendment may be adopted and come
into force, or do not define the exact effect on the parties
to the existing treaty. As to clauses regarding the adoption
and entry into force of an amendment, some require
its acceptance by all the parties to the treaty, but many
admit some form of qualified majority as sufficient. In
general, the variety of the clauses makes it difficult to
deduce from the treaty practice the development of
detailed customary rules regarding the amendment of
multilateral treaties; and the Commission did not there-
fore think that it would be appropriate for it to try to
frame a comprehensive code of rules regarding the
amendment of treaties. On the other hand, it seemed to
the Commission desirable that the draft articles should
include a formulation of the basic rules concerning the
process of amendment.

(3) Some treaties use the term "amendment" in relation
to individual provisions of the treaty and the term
"revision" for a general review of the whole treaty.187

If this phraseology has a certain convenience, it is not
one which is found uniformly in State practice, and
there does not appear to be any difference in the legal
process. The Commission therefore considered it sufficient
in the present articles to speak of "amendment" as being
a term which covers both the amendment of particular
provisions and a general review of the whole treaty.188

As to the term "revision", the Commission recognized

186 S T / L E G / 6 , p p . 130-152.
187 Articles 108 a n d 109 of the Char te r ; see also Handbook of

Final Clauses (ST/LEG/6) , p p . 130 and 150.
188 Thus, while Chapter XVIII of the Charter is entitled "Amend-

ments", Article 109 speaks of "reviewing" the Charter.

that it is frequently found in State practice and that it
is also used in some treaties. Nevertheless, having regard
to the nuances that became attached to the phrase
"revision of treaties" in the period preceding the Second
World War, the Commission preferred the term "amend-
ment". This term is here used to denote a, formal amend-
ment of a treaty intended to alter its provisions with
respect to all the parties. The more general term "modi-
fication" is used in article 37 in connexion with an inter se
agreement concluded between certain of the parties only,
and intended to vary provisions of the treaty between
themselves alone, and also in connexion with a variation
of the provisions of a treaty resulting from the practice
of the parties in applying it.

Commentary to article 35

(4) Article 35 provides that a treaty may be amended
by agreement between the parties, and that the rules
laid down in part II apply to it except in so far as the
treaty may otherwise provide. Having regard to the
modern practice of amending multilateral treaties by
another multilateral treaty which comes into force only
for those States which become bound by it, the Com-
mission did not specify that the agreement must be that
of all the parties, as in the case of termination of a treaty
under article 51. It felt that the procedure for the adoption
of the text and the entry into force of the amending
agreement should simply be governed by articles 8, 21
and 22 of part II. On the other hand, it sought in article 36
to lay down strict rules guaranteeing the right of each
party to participate in the process of amendment. The
amendment of a treaty is normally effected through the
conclusion of another treaty in written form and this is
reflected in the provision that the rules of part II are to
apply to the amending agreement. However, as explained
in paragraph (3) of its commentary to article 51, the
Commission did not consider that the theory of the "acte
contraire" has any place in international law. An amend-
ing agreement may take whatever form the parties to
the original treaty may choose. Indeed, the Commission
recognized that a treaty may sometimes be modified even
by an oral agreement or by a tacit agreement evidenced
by the conduct of the parties in the application of the
treaty. Accordingly, in stating that the rules of part II
regarding the conclusion and entry into force of treaties
apply to amending agreements, the Commission did not
mean to imply that the modification of a treaty by an
oral or tacit agreement is inadmissible. On the contrary,
it noted that the legal force of an oral agreement modi-
fying a treaty would be preserved by the provision in
article 3, sub-paragraph (b), and it made express pro-
vision in article 38 for the modification of a treaty by
the subsequent practice of the parties in its application.

Commentary to article 36

(5) This article deals with the complex process of the
amendment of multilateral treaties. The Commission
considered whether to formulate any rule specifically
for bilateral treaties, but concluded that it would not
serve any useful purpose. Where only two parties are
involved, the question is essentially one of negotiation
and agreement between them, and the rules contained
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in part II suffice to regulate the procedure and to protect
the positions of the individual parties. Moreover, although
the Commission was of the opinion that a party is under
a certain obligation of good faith to give due considera-
tion to a proposal from the other party for the amendment
of a treaty, it felt that such a principle would be difficult
to formulate as a legal rule without opening the door to
arbitrary denunciations of treaties on the pretended
ground that the other party had not given serious atten-
tion to a proposal for amendment.

(6) Article 36 is concerned only with the amendment
stricto sensu of a multilateral treaty, that is, where the
intention is to draw up a formal agreement between the
parties generally for modifying the treaty between them
all, and not to draw up an agreement between certain
parties only for the purpose of modifying the treaty
between themselves alone. The Commission recognized
that an amending agreement drawn up between the parties
generally may not infrequently come into force only with
respect to some of them owing to the failure of the others
to proceed to ratification, acceptance or approval of the
agreement. Nevertheless, it considered that there is an
essential difference between amending agreements design-
ed to amend a treaty between the parties generally and
agreements designed ab initio to modify the operation of
the treaty as between certain of the parties only. Although
an amending instrument may equally turn out to operate
only between certain of the parties, the Commission
considered that a clear-cut distinction must be made
between the amendment process stricto sensu and inter se
agreements modifying the operation of the treaty between
a restricted circle of the parties. For this reason, inter se
agreements are dealt with separately in article 37 while
the opening phrase of paragraph 2 of the present article
underlines that it is concerned only with proposals to
amend the treaty as between all the parties.

(7) Paragraph 1 merely emphasizes that the rules stated
in the article are residuary rules in the sense that they
apply only in the absence of a specific provision in the
treaty laying down a different rule. Modern multilateral
treaties, as indicated in paragraph (3) of this commen-
tary, not infrequently contain some provisions regarding
their amendment and the rules contained in the present
articles must clearly be subject to any such specific pro-
visions in the treaty.

(8) Paragraph 2 provides that any proposal to amend
a multilateral treaty as between all the parties must be
notified to every party and that each party has the right
to take part in the decision as to the action, if any, to
be taken in regard to the proposal and to take part in
the negotiation and conclusion of any agreement designed
to amend the treaty. Treaties have often in the past been
amended or revised by certain of the parties without
consultation with the others. This had led some jurists
to conclude that there is no general rule entitling every
party to a multilateral treaty to take part in any nego-
tiations for the amendment of the treaty and that, corres-
pondingly, parties to a multilateral treaty are under no
legal obligation to invite all the original parties to parti-
cipate in such negotiations. Although recognizing that
instances have been common enough in which individual

parties to a treaty have not been consulted in regard to
its revision, the Commission does not think that State
practice leads to that conclusion or that such a view
should be the one adopted by the Commission.

(9) If a group of parties has sometimes succeeded in
effecting an amendment of a treaty regime without
consulting the other parties, equally States left out of
such a transaction have from time to time reacted against
the failure to bring them into consultation as a violation
of their rights as parties. Moreover, there are also numer-
ous cases where the parties have, as a matter of course,
all been consulted. The Commission, however, considers
that the very nature of the legal relation established by
a treaty requires that every party should be consulted
in regard to any amendment or revision of the treaty.
The fact that this has not always happened in the past
is not a sufficient reason for setting aside a principle which
seems to flow directly from the obligation assumed by
the parties to perform the treaty in good faith. There
may be special circumstances when it is justifiable not
to bring a particular party into consultation, as in the
case of an aggressor. But the general rule is believed to
be that every party is entitled to be brought into consul-
tation with regard to an amendment of the treaty; and
paragraph 2 of article 36 so states the law.

(10) Paragraph 3, which was added to the article at the
present session, provides that every State entitled to
become a party to the treaty shall also be entitled to
become a party to the treaty as amended. This rule
recognizes that States entitled to become parties to a
treaty, and notably those which took part in its drawing
up but have not yet established their consent to be
bound by it, have a definite interest in the amendment
of the treaty. The Commission considered whether this
interest should be expressed in the form of an actual
right to take part in the negotiation and conclusion of
the amending agreement, or whether it should be limited
to a right to become a party to the amending agreement.
The problem, in its view, was to strike a balance between
the right of the parties to adapt the treaty to meet require-
ments which experience of the working of the treaty
had revealed, and the right of the States which had
participated in drawing up the text to become parties
to the treaty which they had helped to fashion. The
Commission appreciated that in practice the parties
would very often think it desirable to associate States
entitled to become parties with the negotiation and
conclusion of an amending agreement in order to encou-
rage the widest possible participation in the treaty as
amended. But it concluded that the right of those which
had committed themselves to be bound by the treaty
to proceed alone, if they thought fit, to embody desired
improvements in an amending agreement should be
recognized. It therefore decided that paragraph 3 should
not go beyond conferring on the States entitled to become
parties to the treaty a right to become parties to it as
modified by the amending agreement; in other words,
the paragraph should give them a right to become par-
ties simultaneously to the treaty and to the amending
agreement.
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(11) Paragraph 4 provides that an amending agreement
does not bind a party to the treaty which does not become
a party to the amending agreement. And, by its reference
to article 26, paragraph 4(7?), it further provides that
as between such a party to the treaty and one which
has become bound by the amending agreement, it is
the unamended treaty which governs their mutual rights
and obligations. This paragraph is, of course, no more
than an application, in the case of amending agreements,
of the general rule in article 30 that a treaty does not
impose any obligation upon a State not a party to it.
Nevertheless, without this paragraph the question might
be thought to be left open whether by its very nature an
instrument amending a prior treaty necessarily has legal
effects for parties to the treaty. In some modern treaties
the general rule in this paragraph is indeed displaced by
a different provision laid down in the original treaty or
by a contrary rule applied to treaties concluded within
a particular international organization.189 Article 3 of
the Geneva Convention on Road Traffic (1949), for
example, provides that any amendment adopted by a
two-thirds majority of a conference shall come into force
for all parties except those which make a declaration
that they do not adopt the amendment. Article 16 of the
International Convention to Facilitate the Crossing of
Frontiers for Goods Carried by Rail provides for amend-
ments to come into force for all parties unless it is objected
to by at least one-third.

(12) Paragraph 5, which has also been added at the
present session, deals with the rather more complex case
of a State which becomes a party to the treaty after the
amending agreement has come into force between at
least some of the parties to the treaty. As previously
indicated, it is in practice very common that an amending
agreement is ratified only by some of the parties to the
original treaty. As a result two categories of parties to
the treaty come into being: (a) those States which are
parties only to the unamended treaty, and (b) those
which are parties both to the treaty and to the amending
agreement. Yet all are, in a general sense, parties to the
treaty and have mutual relations under the treaty. Any
State party only to the unamended treaty is bound by
the treaty alone in its relations both with any other such
State and with any State which is a party both to the treaty
and to the amending agreement; for that is the effect of
the rule in paragraph 4. On the other hand, as between
any two States which are parties both to the treaty and
the amending agreement it is the treaty as amended which
applies. The problem then is what is to be the position
of a State which only becomes a party to the original
treaty after the amending agreement is already in force.
This problem raises two basic questions. (1) Must the
new party become or, in the absence of a contrary
expression of intention, be presumed to become, a party
both to the treaty and the amending agreement? (2)
Must the new party become or, in the absence of a con-
trary expression of intention, be presumed to become
a party to the unamended treaty vis-a-vis any State
party to the treaty but not party to the amending agree-
ment? These questions are far from being theoretical

since they are apt to arise in practice whenever a general
multilateral treaty is amended. Moreover, the Commis-
sion was informed by the Secretariat that it is by no means
uncommon for a State to ratify or otherwise establish
its consent to the treaty without giving any indication
as to its intentions regarding the amending agreement;
and that in these cases the instrument of ratification,
acceptance, etc. is presumed by the Secretary-General
in his capacity as a depositary to cover the treaty with
its amendments.
(13) Some modern treaties foresee and determine the
matter by a specific provision but the majority of treaties
do not. The Commission accordingly thought it necessary
that the present article should lay down a general rule
to apply in the absence of any expression of intention
in the treaty or by the State concerned. It considered
that this rule should be based on two principles: (a) the
right of the State, on becoming a party to the treaty,
to decide whether to become a party to the treaty alone,
to the treaty plus the amending agreement or to the
amended treaty alone; (b) in the absence of any indication
by the State, it is desirable to adopt a solution which
will bring the maximum number of States into mutual
relations under the treaty. Paragraph 5 therefore provides
that, failing an expression of a different intention, a
State which becomes a party after the amending agree-
ment has come into force is to be considered as: (a) a
party to the treaty as amended, and (b) a party also to
the unamended treaty in its relations with any party
to the treaty which is not bound by the amending agree-
ment.

(14) The text of the article provisionally adopted by
the Commission in 1964 contained a provision (para-
graph 3 of the 1964 text) applying the principle nemopotest
venire contra faction proprium to States which participate
in the drawing up of an amending agreement but after-
wards fail to become parties to it. The effect of the pro-
vision was to preclude them from objecting to the amend-
ing agreement's being brought into force between those
States which did become parties to it. On re-examining
this provision in the light of the comments of Govern-
ments the Commission concluded that it should be
dispensed with. While recognizing that it would be very
unusual for States which participate in the drawing up
of an amending agreement to complain of the putting
into force of the agreement as a breach of their rights
under the original treaty, the Commission felt that it
might be going too far to lay down an absolute rule in
the sense of paragraph 3 of the 1964 text, applicable for
every case.

Article 37.190 Agreements to modify multilateral treaties
between certain of the parties only

1. Two or more of the parties to a multilateral treaty
may conclude an agreement to modify the treaty as between
themselves alone if:

(a) The possibility of such a modification is provided
for by the treaty; or

1 See the Handbook of Final Clauses (ST/LEG/6) pp. 135-148. 19° 1964 draft, article 67.
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(b) The modification in question:
(i) does not affect the enjoyment by the other parties

of their rights under the treaty or the performance
of their obligations;

(ii) does not relate to a provision derogation from which
is incompatible with the effective execution of the
object and purpose of the treaty as a whole; and

(iii) is not prohibited by the treaty.

2. Unless in a case falling under paragraph l(c) the
treaty otherwise provides, the parties in question shall
notify the other parties of their intention to conclude the
agreement and of the modifications to the treaty for which
it provides.

Commentary

(1) This article, as already explained in the commentary
to articles 35 and 36, deals not with "amendment" of a
treaty but with an "inter se agreement" for its "modifi-
cation" ; that is, with an agreement entered into by some
only of the parties to a multilateral treaty and intended
to modify it between themselves alone. Clearly, a trans-
action in which two or a small group of parties set out
to modify the treaty between themselves alone without
giving the other parties the option of participating in it
is on a different footing from an amending agreement
drawn up between the parties generally, even if ultimately
they do not all ratify it. For an inter se agreement is more
likely to have an aim and effect incompatible with the
object and purpose of the treaty. History furnishes a
number of instances of inter se agreements which sub-
stantially changed the regime of the treaty and which
overrode the objections of interested States. Nor can there
be any doubt that the application, and even the conclu-
sion, of an inter se agreement incompatible with the
object and purpose of the treaty may raise a question
of State responsibility. Under the present article, there-
fore, the main issue is the conditions under which inter se
agreements may be regarded as permissible.

(2) Paragraph /(a) necessarily recognizes that an inter se
agreement is permissible if the possibility of such an
agreement was provided for in the treaty: in other words,
if "contracting out" was contemplated in the treaty.
Paragraph 7(b) states that inter se agreements are to be
permissible in other cases only if three conditions are
fulfilled. First, the modification must not affect the
enjoyment of the rights or the performance of the obliga-
tions of the other parties; that is, it must not prejudice
their rights or add to their burdens. Secondly, it must
not relate to a provision derogation from which is
incompatible with the effective execution of the object
and purpose of the treaty; for example, an inter se
agreement modifying substantive provisions of a disarma-
ment or neutralization treaty would be incompatible with
its object and purpose and not permissible under the
present article. Thirdly, the modification must not be
one prohibited by the treaty, as for example the prohibi-
tion on contracting out contained in article 20 of the
Berlin Convention of 1908 for the Protection of Literary
Property. These conditions are not alternative, but cumu-
lative. The second and third conditions, it is true, overlap
to some extent since an inter se agreement incompatible

with the object and purpose of the treaty may be said
to be impliedly prohibited by the treaty. Nevertheless,
the Commission thought it desirable for the principle
contained in the second condition to be stated separately;
and it is always possible that the parties might explicitly
forbid any inter se modifications, thus excluding even
minor modifications not caught by the second condition.

(3) Paragraph 2 seeks to add a further protection to the
parties against illegitimate modifications of the treaty
by some of the parties through an inter se agreement by
requiring them to notify the other parties in advance of
their intention to conclude the agreement and of the
modifications for which it provides. The text of this
paragraph, as provisionally adopted in 1964, would have
required them to notify the other parties only of the
actual conclusion of the inter se agreement. On re-examin-
ing the paragraph in the light of the comments of Govern-
ments, however, the Commission concluded at the present
session that the rule should require the notice to be given
in advance of the conclusion of the agreement. The
Commission considered that it is unnecessary and even
inadvisable to require notice to be given while a proposal
is merely germinating and still at an exploratory stage.
It therefore expressed the requirement in terms of noti-
fying their "intention to conclude the agreement and . . .
the modifications to the treaty for which it provides" in
order to indicate that it is only when a negotiation of an
inter se agreement has reached a mature stage that
notification need be given to the other parties. The
Commission also concluded at the present session that,
when a treaty contemplates the possibility of inter se
agreements, it is desirable that the intention to conclude
one should be notified to the other parties, unless the
treaty itself dispenses with the need for notification.
Even in such cases, it thought, the other parties ought
to have a reasonable opportunity of satisfying themselves
that the inter se agreement does not exceed what is con-
templated by the treaty.

Article 38.191 Modification of treaties by subsequent practice

A treaty may be modified by subsequent practice in the
application of the treaty establishing the agreement of the
parties to modify its provisions.

Commentary

(1) This article covers cases where the parties by common
consent in fact apply the treaty in a manner which its
provisions do not envisage. Subsequent practice in the
application of a treaty, as stated in article 27, para-
graph 3(6), is authoritative evidence as to its interpre-
tation when the practice is consistent, and establishes
their understanding regarding the meaning of the provi-
sions of the treaty. Equally, a consistent practice, estab-
lishing the common consent of the parties to the applica-
tion of the treaty in a manner different from that laid
down in certain of its provisions, may have the effect
of modifying the treaty. In a recent arbitration between

1964 draft, article 68.
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France and the United States regarding the interpretation
of a bilateral air transport services agreement the tribunal,
speaking of the subsequent practice of the parties, said:

"This course of conduct may, in fact, be taken into
account not merely as a means useful for interpreting
the Agreement, but also as something more: that is,
as a possible source of a subsequent modification,
arising out of certain actions or certain attitudes,
having a bearing on the juridical situation of the parties
and on the rights that each of them could properly
claim."192

And the tribunal in fact found that the agreement had
been modified in a certain respect by the subsequent
practice. Although the line may sometimes be blurred
between interpretation and amendment of a treaty through
subsequent practice, legally the processes are distinct.
Accordingly, the effect of subsequent practice in amending
a treaty is dealt with in the present article as a case of
modification of treaties.

(2) The article thus provides that a treaty may be modified
by subsequent practice in the application of the treaty
establishing the agreement of the parties to modify its
provisions. In formulating the rule in this way the Com-
mission intended to indicate that the subsequent practice,
even if every party might not itself have actively parti-
cipated in the practice, must be such as to establish the
agreement of the parties as a whole to the modification
in question.

(3) The text of the article, as provisionally adopted in
1964, contained two other paragraphs recognizing that
a treaty may be modified:

(i) by a subsequent treaty between the parties relating
to the same subject-matter, to the extent that their
provisions are incompatible; and

(ii) by the subsequent emergence of a new rule of
customary law relating to matters dealt with in
the treaty and binding upon all the parties.

However, after re-examining these paragraphs in the
light of the comments of Governments, the Commission
decided to dispense with them. It considered that the
case of a modification effected through the conclusion
of a subsequent treaty relating to the same subject-
matter is sufficiently covered by the provisions of ar-
ticle 26, paragraphs 3 and 4. As to the case of modifi-
cation through the emergence of a new rule of customary
law, it concluded that the question would in any given
case depend to a large extent on the particular circum-
stances and on the intentions of the parties to the treaty.
It further considered that the question formed part of
the general topic of the relation between customary
norms and treaty norms which is too complex for it
to be safe to deal only with one aspect of it in the present
article.

192 Decided at Geneva on 22 December 1963, the arbitrators
being R. Ago (President), P. Reuter and H. P. de Vries. (Mimeo-
graphed text of decision of the Tribunal, pp. 104 and 105.)

Part V.—Invalidity, termination and suspension of the
operation of treaties

Section 1: General provisions

Article 39.193 Validity and continuance in force of treaties

1. The validity of a treaty may be impeached only through
the application of the present articles. A treaty the inva-
lidity of which is established under the present articles is
void.

2. A treaty may be terminated or denounced or with-
drawn from by a party only as a result of the application
of the terms of the treaty or of the present articles. The
same rule applies to suspension of the operation of a treaty.

Commentary
(1) The substantive provisions of the present part of the
draft articles concern a series of grounds upon which
the question of the invalidity or termination of a treaty
or of the withdrawal of a party from a treaty or the
suspension of its operation may be raised. The Commis-
sion accordingly considered it desirable, as a safeguard
for the stability of treaties, to underline in a general
provision at the beginning of this part that the validity
and continuance in force of a treaty is the normal state
of things which may be set aside only on the grounds
and under the conditions provided for in the present
articles.

(2) Paragraph 1 thus provides that the validity of a
treaty may be impeached only through the application
of the present articles.
(3) Paragraph 2 is necessarily a little different in its
wording since a treaty not infrequently contains specific
provisions regarding its termination or denunciation,
the withdrawal of parties or the suspension of the opera-
tion of its provisions. This paragraph consequently
provides that a treaty may be terminated or denounced
or withdrawn from or its operation suspended only as
a result of the application of the terms of the treaty or of
the present articles.
(4) The phrase "application of the present articles" used
in both paragraphs refers, it needs to be stressed, to the
draft articles as a whole and not merely to the particular
article dealing with the particular ground of invalidity
or termination in question in any given case. In other
words, it refers not merely to the article dealing with the
ground of invalidity or termination relevant in the case
but also to other articles governing the conditions for
putting that article into effect; for example, article 4
(treaties which are constituent instruments of international
organizations), article 41 (separability of treaty provi-
sions), article 42 (loss of a right to invoke a ground for
invalidating, terminating, etc.) and, notably, articles 62
(procedure to be followed) and 63 (instruments to be
used).
(5) The words "only through the application of the
present articles" and "only as a result of the application
of the present articles" used respectively in the two
paragraphs are also intended to indicate that the grounds

1963 draft, article 30.
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of invalidity, termination, denunciation, withdrawal and
suspension provided for in the draft articles are exhaustive
of all such grounds, apart from any special cases expressly
provided for in the treaty itself. In this connexion, the
Commission considered whether "obsolescence" or
"desuetude" should be recognized as a distinct ground
of termination of treaties. But it concluded that, while
"obsolescence" or "desuetude" may be a factual cause
of the termination of a treaty, the legal basis of such
termination, when it occurs, is the consent of the parties
to abandon the treaty, which is to be implied from their
conduct in relation to the treaty. In the Commission's
view, therefore, cases of "obsolescence" or "desuetude"
may be considered as covered by article 51, paragraph (b),
under which a treaty may be terminated "at any time by
consent of all the parties". Again, although a change in
the legal personality of a party resulting in its disap-
pearance as a separate international person may be a
factual cause of the termination of a bilateral treaty,
this does not appear to be a distinct legal ground for
terminating a treaty requiring to be covered in the present
articles. A bilateral treaty, lacking two parties, may
simply cease any longer to exist, while a multilateral
treaty in such circumstances may simply lose a party.
The Commission also considered the questions whether
account should be taken of the possible implications of
a succession of States or of the international responsibility
of a State in regard to the termination of treaties. How-
ever, without adopting any position on the substance of
these questions, the Commission decided that cases of
a succession of States and of the international respon-
sibility of a State, both of which topics it has under
separate study, should be left aside from the present
articles on the law of treaties. Since these cases may
possibly have implications in other parts of the law of
treaties, the Commission further decided to make in
article 69 a general reservation regarding them covering
the draft articles as a whole.

Article 40.194 Obligations under other rules of international
law

The invalidity, termination or denunciation of a treaty,
the withdrawal of a party from it, or the suspension of
its operation, as a result of the application of the present
articles or of the terms of the treaty, shall not in any way
impair the duty of any State to fulfil any obligation em-
bodied in the treaty to which it is subject under any other
rule of international law.

Commentary

(1) This article did not appear, in its present general
form, among the articles of part II transmitted to Govern-
ments in 1963. A similar provision was included in para-
graph 4 of article 53 but was there confined to cases of
termination". In that context the Commission considered

that although the point might be regarded as axiomatic,
it was desirable to underline that the termination of a
treaty would not release the parties, from obligations

New article. A similar provision was included in article 53,
Paragraph 4, of the 1963 draft, but was there confined to cases
01 termination.

embodied in the treaty to which they were also subject
under any other rule of international law. In re-examining
the articles on invalidity and suspension of operation of
treaties at the second part of its seventeenth session195

the Commission concluded that it was no less desirable
to underline the point in these contexts. Accordingly,
it decided to delete paragraph 4 from article 53 of the
1963 draft and to replace it with a general article at the
beginning of this part applying the rule in every case
where a treaty is invalidated, terminated or denounced
or its operation suspended.

Article 41.196 Separability of treaty provisions

1. A right of a party provided for in a treaty to denounce,
withdraw from or suspend the operation of the treaty may
only be exercised with respect to the whole treaty unless
the treaty otherwise provides or the parties otherwise agree.

2. A ground for invalidating, terminating, withdrawing
from or suspending the operation of a treaty recognized
in the present articles may only be invoked with respect
to the whole treaty except as provided in the following
paragraphs or in article 57.

3. If the ground relates to particular clauses alone, it
may only be invoked with respect to those clauses where:

(a) The said clauses are separable from the remainder
of the treaty with regard to their application; and

(b) Acceptance of those clauses was not an essential
basis of the consent of the other party or parties to the
treaty as a whole.

4. Subject to paragraph 3, in cases falling under articles 46
and 47 the State entitled to invoke the fraud or corruption
may do so with respect either to the whole treaty or to the
particular clauses alone.

5. In cases falling under articles 48, 49 and 50, no separa-
tion of the provisions of the treaty is permitted.

Commentary

(1) The separability of treaty provisions was until com-
paratively recently considered almost exclusively in con-
nexion with the right to terminate a treaty on the ground
of a breach of the other party. Certain modern authorities,
however, have advocated recognition of the principle of
separability in cases of invalidity and in determining the
effect of war upon treaties. They have urged that in some
cases one provision of a treaty may be struck out or
suspended without necessarily disturbing the balance of
the rights and obligations established by the other pro-
visions of the treaty. These authorities cite in support
of their contentions certain pronouncements of the Per-
manent Court of International Justice in regard to the
interpretation of self-contained parts of treaties.197 The
question of the separability of treaty provisions for the
purposes of interpretation raises quite different issues
from the application of the principle of separability to

195 See 842nd meeting.
196 1963 draft, art icle 46.
197 e.g. the Free Zones case, Series A /B , N o . 46, p . 140; t h e

s.s. Wimbledon case, Series A , N o . 1, p . 24.
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the invalidity or termination of treaties. However, if
the jurisprudence of the two Courts does not throw
much light on these latter questions, it is clear that certain
judges in separate opinions in the Norwegian Loans19B

and Inter handel199 cases accepted the applicability of
the principle of separating treaty provisions in the case
of the alleged nullity of a unilateral declaration under
the Optional Clause, by reason of a reservation the
validity of which was contested.

(2) In the circumstances, the Commission decided that
it should examine de novo the appropriateness and utility
of recognizing the principle of separability of treaty
provisions in the context of the invalidity, termination
and suspension of the operation of treaties. It further
decided that in order to determine the appropriateness
of applying the principle in these contexts each article
should be examined in turn, since different considerations
might well apply in the various articles. The Commission
concluded that, subject to certain exceptions, it was
desirable to admit the relevance of the principle of
separability in the application of grounds of invalidity,
termination and suspension. In general, it seemed to the
Commission inappropriate that treaties between sovereign
States should be capable of being invalidated, terminated
or suspended in operation in their entirety even in cases
where the ground of invalidity, termination or suspension
may relate to quite secondary provisions in the treaty.
It also seemed to the Commission that it would sometimes
be possible in such cases to eliminate those provisions
without materially upsetting the balance of the interests
of the parties under the treaty. On the other hand, the
Commission recognized that the consensual character
of all treaties, whether contractual or law-making,
requires that the principle of separability should not be
applied in such a way as materially to alter the basis of
obligation upon which the consents to the treaty were
given. Accordingly, it sought to find a solution which
would respect the original basis of the treaty and which
would also prevent the treaty from being brought to
nothing on grounds relating to provisions which were
not an essential basis of the consent.

(3) The Commission did not consider that the principle
of separability should be made applicable to a right of
denunciation, termination, etc. provided for in the treaty.
In the case of a right provided for in the treaty, it is
for the parties to lay down the conditions for the exercise
of the right; and, if they have not specifically contem-
plated a right to denounce, terminate, etc. parts only of
the treaty, the presumption is that they intended the
right to relate to the whole treaty. Paragraph 1 of the
article accordingly provides that a right provided for
in the treaty is exercisable only with respect to the whole
treaty unless the treaty otherwise provides or the parties
otherwise agree.

(4) The Commission, while favouring the recognition
of the principle of separability in connexion with the
application of grounds of invalidity, termination, etc.,
considered it desirable to underline that the integrity

1981.C.J. Reports 1957, pp. 55-59.
199/.C1 ./ . Reports 1959, pp. 57, 77, 78, 116 and 117.

of the provisions of the treaty is the primary rule. Accord-
ingly, paragraph 2 of the article lays down that a ground
of invalidity, termination, etc. may be invoked only
with respect to the whole treaty except in the cases
provided for in the later paragraphs and in cases of
breach of the treaty.

(5) Paragraph 3 then lays down that, if a ground relates
to particular clauses alone which are clearly separable
from the remainder of the treaty in regard to their
application and the acceptance of which was not an
essential basis of the consent of the other party or parties
to the treaty as a whole, the ground may only be invoked
with respect to those clauses. Thus, if these conditions
are satisfied, the paragraph requires the separation of
the invalid, terminated, denounced or suspended clauses
from the remainder of the treaty and the maintenance
of the remainder in force. The question whether the
condition in sub-paragraph (b)—whether acceptance of
the clause was not an essential basis of the consent to
the treaty as a whole—was met would necessarily be a
matter to be established by reference to the subject-
matter of the clauses, their relation to the other clauses,
to the travaux preparatoires and to the circumstances
of the conclusion of the treaty.

(6) Paragraph 4, while still making the question of the
separability of the clauses subject to the conditions
contained in paragraph 3, lays down a different rule for
cases of fraud (article 46) and corruption (article 47).
In these cases the ground of invalidity may, of course,
be invoked only by the State which was the victim of
the fraud or corruption, and the Commission considered
that it should have the option either to invalidate the
whole treaty or the particular clauses to which the fraud
or corruption related.

(7) Paragraph 5 excepts altogether from the principle
of separability cases of coercion of a representative
(article 48) and coercion of a State (article 49). The Com-
mission considered that where a treaty has been procured
by the coercion either of the State or of its representative,
there were imperative reasons for regarding it as absolut-
ely void in all its parts. Only thus, in the opinion of the
Commission, would it be possible to ensure that the
coerced State, when deciding upon its future treaty
relations with the State which had coerced it, would
be able to do so in a position of full freedom from the
coercion.

(8) Paragraph 5 also excepts altogether from the principle
of separability the case of a treaty which, when concluded,
conflicts with a rule of jus cogens (article 50). Some
members were of the opinion that it was undesirable to
prescribe that the whole treaty should be brought to the
ground in cases where only one part—and that a small
part—of the treaty was in conflict with a rule of jus
cogens. The Commission, however, took the view that
rules of jus cogens are of so fundamental a character
that, when parties conclude a treaty which conflicts in
any of its clauses with an already existing rule of jus
cogens, the treaty must be considered totally invalid.
In such a case it was open to the parties themselves to
revise the treaty so as to bring it into conformity with
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the law; and if they did not do so, the law must attach
the sanction of nullity to the whole transaction.

Article 42.200 Loss of a right to invoke a ground for invali-
dating, terminating, withdrawing from or suspending
the operation of a treaty

A State may no longer invoke a ground for invalidating,
terminating, withdrawing from or suspending the operation
of a treaty under articles 43 to 47 inclusive or articles 57
to 59 inclusive if, after becoming aware of the facts:

(a) It shall have expressly agreed that the treaty, as
the case may be, is valid or remains in force or continues
in operation; or

(b) It must by reason of its conduct be considered as
having acquiesced, as the case may be, in the validity of
the treaty or in its maintenance in force or in operation.

Commentary

(1) The foundation of the principle that a party is not
permitted to benefit from its own inconsistencies is
essentially good faith and fair dealing (allegans contraria
non audiendus est). The relevance of this principle in
international law is generally admitted and has been
expressly recognized by the International Court of Justice
itself in two recent cases.201

(2) The principle202 has a particular importance in the
law of treaties. As already mentioned in previous com-
mentaries, the grounds upon which treaties may be
invalidated, terminated or suspended in operation involve
certain risks of abuse. Another risk is that a State, after
becoming aware of an essential error in the conclusion
of the treaty, an excess of authority committed by its
representative, a breach by the other party, etc., may
continue with the treaty as if nothing had happened,
and only raise the matter at a much later date when it
desires for quite other reasons to put an end to its obliga-
tions under the treaty. The principle now under considera-
tion places a limit upon the cases in which such claims can
be asserted with any appearance of legitimacy. Such was
the role played by the principle in the Temple case and
in the case of the Arbitral Award of the King of Spain.
Accordingly, while recognizing the general character of
the principle, the Commission considered that its import-
ance in the sphere of the invalidity and termination of
treaties called for its particular mention in this part of
the law of treaties.

(3) The most obvious instance is where after becoming
aware of a possible ground of invalidity, termination,
withdrawal or suspension the party concerned has
expressly agreed that the treaty is, as the case may be,
valid, in force or in operation. Clearly, in those circum-
stances the State must be considered to have given up
once and for all its right to invoke the particular ground

2001963 draft, article 47.
201 The Arbitral Award made by the King of Spain, I.C.J. Reports

I960, pp. 213 and 214; The Temple of Preah Vihear, I.C.J. Reports
W62, pp. 23-32.

02 See opinion of Judges Alfaro and Fitzmaurice in The Temple
of Preah Vihear, I.C.J. Reports 1962, pp. 39-51, 62-65.

of invalidity, termination, withdrawal or suspension in
question; and sub-paragraph (a) of the article so provides.

(4) Sub-paragraph (b) provides that a right to invoke
a ground of invalidity, termination, etc. shall also be
no longer exercisable if after becoming aware of the facts
a State's conduct has been such that it must be considered
as having acquiesced, as the case may be, in the validity
of the treaty or its maintenance in force or in operation.
In such a case the State is not permitted to take up a legal
position which is in contradiction with the position which
its own previous conduct must have led the other parties
to suppose that it had taken up with respect to the validity,
maintenance in force or maintenance in operation of the
treaty. The Commission noted that in municipal systems
of law this principle has its own particular manifestations
reflecting technical features of the particular system. It
felt that these technical features of the principle in muni-
cipal law might not necessarily be appropriate for the
application of the principle in international law. For this
reason, it preferred to avoid the use of such municipal
law terms as "estoppel".

(5) The Commission considered that the application of
the rule in any given case would necessarily turn upon
the facts and that the governing consideration would be
that of good faith. This being so, the principle would
not operate if the State in question had not been aware
of the facts giving rise to the right or had not been in
a position freely to exercise its right to invoke the nullity
of the treaty. For the latter reason the Commission did
not think that the principle should be applicable at all
in cases of coercion of a representative under article 48
or coercion of the State itself under article 49. The effects
and the implications of coercion in international relations
are of such gravity that the Commission felt that a consent
so obtained must be treated as absolutely void in order
to ensure that the victim of the coercion should after-
wards be in a position freely to determine its future
relations with the State which coerced it. To admit the
application of the present article in cases of coercion
might, in its view, weaken the protection given by arti-
cles 48 and 49 to the victims of coercion. The Commission
also considered it inappropriate that the principle should
be admitted in cases of jus cogens or of supervening
jus cogens; and, clearly, it would not be applicable to
termination under a right conferred by the treaty or to
termination by agreement. Consequently, it confined the
operation of the rule to articles 43-47 and 57-59.

Section 2: Invalidity of treaties

Article 43.203 Provisions of internal law regarding com-
petence to conclude a treaty

A State may not invoke the fact that its consent to be
bound by a treaty has been expressed in violation of a
provision of its internal law regarding competence to
conclude treaties as invalidating its consent unless that
violation of its internal law was manifest.

2031963 draft, article 31.
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Commentary
(1) Constitutional limitations affecting the exercise of
the treaty-making power take various forms.204 Some
constitutions seek to preclude the executive from entering
into treaties, or particular kinds of treaties, except with
the previous consent of a legislative organ; some provide
that treaties shall not be effective as law within the State
unless "approved" or confirmed in some manner by a
legislative organ; others contain fundamental laws which
are not susceptible of alteration except by a special
procedure of constitutional amendment and which in that
way indirectly impose restrictions upon the power of the
executive to conclude treaties. Legally, a distinction can
be drawn under internal law between those types of pro-
vision which place constitutional limits upon the power
of a government to enter into treaties and those which
merely limit the power of a government to enforce a treaty
within the State's internal law without some form of
endorsement of the treaty by the legislature. The former
can be said to affect the actual power of the executive
to conclude a treaty, the latter merely the power to
implement a treaty when concluded. The question which
arises under this article is how far any of these constitu-
tional limitations may affect the validity under inter-
national law of a consent to a treaty given by a State
agent ostensibly authorized to declare that consent; and
on this question opinion has been divided.

(2) Some jurists maintain that international law leaves
it to the internal law of each State to determine the
organs and procedures by which the will of a State to be
bound by a treaty shall be formed and expressed; and
that constitutional laws governing the formation and
expression of a State's consent to a treaty have always
to be taken into account in considering whether an
international act of signature, ratification, acceptance,
approval or accession is effective to bind the State. On
this view, internal laws limiting the power of State organs
to enter into treaties are to be considered part of inter-
national law so as to avoid, or at least render voidable,
any consent to a treaty given on the international plane
in disregard of a constitutional limitation; the agent
purporting to bind the State in breach of the constitution
is totally incompetent in international as well as national
law to express its consent to the treaty. If this view were
to be accepted, it would follow that other States would
not be entitled to rely on the authority to commit the
State ostensibly possessed by a Head of State, Prime
Minister, Foreign Minister, etc., under article 6; they
would have to satisfy themselves in each case that the
provisions of the State's constitution are not infringed
or take the risk of subsequently finding the treaty void.

(3) In 1951 the Commission itself adopted an article
based upon this view.205 Some members, however, were
strongly critical of the thesis that constitutional limitations

204 See United Nations Legislative Series, Laws and Practices
concerning the Conclusion of Treaties ( S T / L E G / S E R . B / 3 ) .

205 Article 2: "A treaty becomes binding in relation to a State
by signature, ratification, accession or any other means of expressing
the will of the State, in accordance with its constitutional law and
practice through an organ competent for that purpose." {Yearbook
of the International Law Commission, 1951, vol. II, p. 73.)

are incorporated into international law, while the Assist-
ant Secretary-General for Legal Affairs expressed mis-
givings as to the difficulties with which it might confront
depositaries. During the discussion at that session it
was said that the Commission's decision had been based
less on legal principles than on a belief that States would
not accept any other rule.

(4) Other jurists, while basing themselves on the incor-
poration of constitutional limitations into international
law, recognize that some qualification of that doctrine
is essential if it is not to undermine the security of treaties.
According to them, good faith requires that only notori-
ous constitutional limitations with which other States
can reasonably be expected to acquaint themselves
should be taken into account. On this view, a State
contesting the validity of a treaty on constitutional
grounds may invoke only those provisions of the constitu-
tion which are notorious. A compromise solution based
upon the initial hypothesis of the invalidity in inter-
national law of an unconstitutional signature, ratification,
etc., of a treaty presents certain difficulties. If a limitation
laid down in the internal law of a State is to be regarded
as effective in international law to curtail the authority
of a Head of State or other State agent to declare the
State's consent to a treaty, it is not clear upon what
principle a "notorious" limitation is effective for that
purpose but a "non-notorious" one is not. Under the
State's internal law both kinds of limitation are legally
effective to curtail the agent's authority to enter into the
treaty. The practical difficulties are even greater, because
in many cases it is quite impossible to make a clear-cut
distinction between notorious and non-notorious limita-
tions. Some constitutional provisions are capable of
subjective interpretation, such as a requirement that
"political" treaties or treaties of "special importance"
should be submitted to the legislature; some laws do not
make it clear on their face whether the limitation refers
to the power to conclude the treaty or to its effectiveness
within domestic law. But even when the provisions are
apparently uncomplicated and precise, the superficial
clarity and notoriety of the limitations may be quite
deceptive. Where the constitution itself contains appar-
ently strict and precise limitations it has usually been
found necessary to admit a wide freedom for the executive
to conclude treaties in simplified form without following
the strict procedures prescribed in internal law; and this
use of the treaty-making power is reconciled with the
letter of the law either by a process of interpretation or
by the development of political understandings. Further-
more, the constitutional practice in regard to treaties
in simplified form tends to be somewhat flexible; and
the question whether or not to deal with a particular
treaty under the procedures laid down in the constitution
then becomes to some extent a matter of the political
judgment of the executive, whose decision may after-
wards be challenged in the legislature or in the courts.
Accordingly, in many cases it may be difficult to say
with any certainty whether, if contested, a given treaty
would be held under national law to fall within an internal
limitation, or whether an international tribunal would
hold the internal provision to be one that is "notorious"
and "clear" for the purposes of international law.
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(5) A third group of jurists considers that international
law leaves to each State the determination of the organs
and procedures by which its will to conclude treaties is
formed, and is itself concerned exclusively with the
external manifestations of this will on the international
plane. According to this view, international law deter-
mines the procedures and conditions under which States
express their consent to treaties on the international
plane; and it also regulates the conditions under which
the various categories of State organs and agents will
be recognized as competent to carry out such procedures
on behalf of their State. In consequence, if an agent,
competent under international law to commit the State,
expresses the consent of the State to a treaty through
one of the established procedures, the State is held bound
by the treaty in international law. Under this view,
failure to comply with internal requirements may entail
the invalidity of the treaty as domestic law, and may also
render the agent liable to legal consequences under
domestic law; but it does not affect the validity of the
treaty in international law so long as the agent acted
within the scope of his authority under international law.
Some of these writers206 modify the stringency of the
rule in cases where the other State is actually aware of
the failure to comply with internal law or where the lack
of constitutional authority is so manifest that the other
State must be deemed to have been aware of it. As the
basic principle, according to the third group, is that a
State is entitled to assume the regularity of what is done
within the authority possessed by an agent under inter-
national law, it is logical enough that the State should
not be able to do so when it knows, or must in law be
assumed to know, that in the particular case the authority
does not exist.

(6) The decisions of international tribunals and State
practice, if they are not conclusive, appear to support
a solution based upon the position taken by the third
group. The international jurisprudence is admittedly not
very extensive. The Cleveland award207 (1888) and the
George Pinson case208 (1928), although not involving
actual decisions on the point, contain observations
favouring the relevance of constitutional provisions to
the international validity of treaties. On the other hand,
the Franco-Swiss Custom case209 (1912) and the Rio
Martin case210 (1924) contain definite decisions by arbitra-
tors declining to take account of alleged breaches of
constitutional limitations when upholding the validity
respectively of a protocol and an exchange of notes, while
the Metzger case2U contains an observation in the same
sense. Furthermore, pronouncements in the Eastern
Greenland21* and Free Zones213 cases, while not directly
in point, seem to indicate that international tribunals

206 U N E S C O , "Survey on the Ways in which States interpret
their International Obligations", p . 8.

207 M o o r e , International Arbitrations, vol . 2, p . 1946.
208 Reports of International Arbitral Awards, vol . V, p . 327.
209 Ibid., vol. XI , p . 411.
210 Ibid., vol. I I , p . 724.
211 Foreign Relations of the United States, 1901, p . 262.
212 P.C.I.J., Series A/B, N o . 53, pp . 56-71 and p . 91 .
213 P.C.I.J., Series A/B, N o . 46, p . 170.

will not readily go behind the ostensible authority under
international law of a State agent—a Foreign Minister
and an Agent in international proceedings in the cases
mentioned—to commit his State.
(7) State practice furnishes examples of claims that
treaties were invalid on constitutional grounds, but in
none of them was that claim admitted by the other party
to the dispute. Moreover, in three instances—the admis-
sion of Luxembourg to the League, the Politis incident
and the membership of Argentina—the League of Nations
seems to have acted upon the principle that a consent
given on the international plane by an ostensibly com-
petent State agent is not invalidated by the subsequent
disclosure that the agent lacked constitutional authority
to commit his State. Again, in one case a depositary,
the United States Government, seems to have assumed
that an ostensibly regular notice of adherence to an
agreement could not be withdrawn on a plea of lack of
constitutional authority except with the consent of the
other parties. Nor is it the practice of State agents, when
concluding treaties, to cross-examine each other as to
their constitutional authority to affix their signatures
to a treaty or to deposit an instrument of ratification,
acceptance, etc.

(8) The view that a failure to comply with constitutional
provisions should not normally be regarded as vitiating
a consent given in due form by an organ or agent osten-
sibly competent to give it, appears to derive support
from two further considerations. The first is that inter-
national law has devised a number of treaty-making
procedures—ratification, acceptance, approval and acces-
sion—specifically for the purpose of enabling Govern-
ments to reflect fully upon the treaty before deciding
whether or not the State should become a party to it,
and also of enabling them to take account of any domestic
constitutional requirements. When a treaty has been
made subject to ratification, acceptance or approval,
the negotiating States would seem to have done all that
can reasonably be demanded of them in the way of taking
account of each other's constitutional requirements. It
would scarcely be reasonable to expect each Government
subsequently to follow the internal handling of the treaty
by each of the other Governments, while any questioning
on constitutional grounds of the internal handling of the
treaty by another Government would certainly be regarded
as an inadmissible interference in its affairs. The same
considerations apply in cases of accession where the
Government has the fullest opportunity to study the
treaty and give effect to constitutional requirements
before taking any action on the international plane to
declare the State's accession to the treaty. Again, in the
case of a treaty binding upon signature it is the Govern-
ment which authorizes the use of this procedure; the
Government is aware of the object of the treaty before
the negotiations begin and, with modern methods of
communication, it normally has knowledge of the exact
contents of the treaty before its representative proceeds
to the act of signature; moreover, if necessary, its repre-
sentative can be instructed to sign ad referendum. Admit-
tedly, in the case of treaties binding upon signature, and
more especially those in simplified form, there may be
a slightly greater risk of a constitutional provision being
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overlooked. But even in those cases the Government
had the necessary means of controlling the acts of its
representative and of giving effect to any constitutional
requirements. In other words, in every case any failure
to comply with constitutional provisions in entering into
a treaty will be the clear responsibility of the Govern-
ment of the State concerned.

(9) The second consideration is that the majority of the
diplomatic incidents in which States have invoked their
constitutional requirements as a ground of invalidity
have been cases in which for quite other reasons they
have desired to escape from their obligations under the
treaty. Where a Government has genuinely found itself
in constitutional difficulties after concluding a treaty and
has raised the matter promptly, it appears normally
to be able to get the constitutional obstacle removed by
internal action and to obtain any necessary indulgence
in the meanwhile from the other parties. Confronted
with a challenge under national law of the constitutional
validity of a treaty, a Government will normally seek
to regularize its position under the treaty by taking
appropriate action in the domestic or international sphere.

(10) At the fifteenth session some members of the Com-
mission expressed the opinion that international law has
to take account of internal law to the extent of recognizing
that internal law determines the organ or organs compe-
tent in the State to exercise the treaty-making power.
On this view, any treaty concluded by an organ or,repre-
sentative not competent to do so under internal law
would be invalidated by reason of the lack of authority
under internal law to give the State's consent to the treaty.
The majority, however, considered that the complexity
and uncertain application of provisions of internal law
regarding the conclusion of treaties creates too large
a risk to the security of treaties. They considered that the
basic principle of the present article should be that non-
observance of a provision of internal law regarding
competence to enter into treaties does not affect the valid-
ity of a consent given in due form by a State organ or
agent competent under international law to give that
consent. Some members, indeed, took the view that it
was undesirable to weaken this basic principle in any
way by admitting any exception to it. Other members,
however, considered that it would be admissible to allow
an exception in cases where the violation of the internal
law regarding competence to enter into treaties was
absolutely manifest. They had in mind cases, such as
have occurred in the past, where a Head of State enters
into a treaty on his own responsibility in contravention
of an unequivocal provision of the constitution. They
did not feel that to allow this exception would compro-
mise the basic principle, since the other State could not
legitimately claim to have relied upon a consent given
in such circumstances. This view prevailed in the Com-
mission.

(11) The great majority of the Governments which
have commented on this article have indicated their
approval of the position taken up by the Commission
on this problem: namely, that a violation of a provision
of internal law regarding competence to conclude treaties
may not be invoked as invalidating consent unless that

violation was manifest. Some Governments suggested
that the text should indicate, on the one hand, to whom
the violation must be "manifest" for the purpose of
bringing the exception into play and, on the other,
what constitutes a "manifest violation". The Commis-
sion considered, however, that it is unnecessary to
specify further to whom the violation must be manifest.
The rule embodied in the article is that, when the viola-
tion of internal law regarding competence to conclude
treaties would be objectively evident to any State dealing
with the matter normally and in good faith, the consent
to the treaty purported to be given on behalf of the State
may be repudiated. In the Commission's view, the word
"manifest" according to its ordinary meaning is sufficient
to indicate the objective character of the criterion to be
applied. It was also of the opinion that it would be imprac-
ticable and inadvisable to try to specify in advance the
cases in which a violation of internal law may be held
to be "manifest", since the question must depend to a
large extent on the particular circumstances of each case.

(12) In order to emphasize the exceptional character
of the cases in which this ground of invalidity may be
invoked, the Commission decided that the rule should
be stated in negative form. The article thus provides that
"A State may not invoke the fact that its consent to be
bound by a treaty has been expressed in violation of a
provision of its internal law regarding competence to
conclude treaties as invalidating its consent unless that
violation of its internal law was manifest".

Article 44.214 Specific restrictions on authority to express
the consent of the State

If the authority of a representative to express the consent
of his State to be bound by a particular treaty has been
made subject to a specific restriction, bis omission to observe
that restriction may not be invoked as invalidating a
consent expressed by him unless the restriction was brought
to the Imowledge of the other negotiating States prior to
his expressing such consent.

Commentary
(1) This article covers cases where a representative has
purported to execute an act binding his State but in fact
lacked authority to do so, because in the particular case
his authority was made subject to specific restrictions
which he omitted to observe.

(2) Where a treaty is not to become binding without
subsequent ratification, acceptance or approval, any
excess of authority committed by a representative in
establishing the text of the treaty will automatically be
dealt with at the subsequent stage of ratification, accept-
ance or approval. The State in question will then have
the clear choice either of repudiating the text established
by its representative or of ratifying, accepting or approv-
ing the treaty; and if it does the latter, it will necessarily
be held to have endorsed the unauthorized act of its
representative and, by doing so, to have cured the original
defect of authority. Accordingly, the article is confined

214 1963 draft, article 32, para. 2.



Draft articles of the International Law Commission 63

to cases in which the defect of authority relates to the
execution of an act by which a representative purports
finally to establish his State's consent to be bound. In
other words, it is confined to cases where a representative
authorized, subject to specific conditions, reservations or
limitations, to express the consent of his State to be
bound by a particular treaty exceeds his authority by
omitting to observe those restrictions upon it.

(3) The Commission considered that in order to safe-
guard the security of international transactions, the rule
must be that specific instructions given by a State to its
representative are only effective to limit his authority
vis-a-vis other States if they are made known to them
in some appropriate manner before the State in question
concludes the treaty. That this is the rule acted on by
States is suggested by the rarity of cases in which a State
has sought to disavow the act of its representative by
reference to undisclosed limitations upon his authority.
The article accordingly provides that specific restrictions
on a representative's authority are not to affect a consent
to a treaty expressed by him unless they had been brought
to the notice of the other negotiating States prior to his
expressing that consent.

Article 45.215 Error

1. A State may invoke an error in a treaty as invalidating
its consent to be bound by the treaty if the error relates
to a fact or situation which was assumed by that State to
exist at the time when the treaty was concluded and formed
an essential basis of its consent to be bound by the treaty.

2. Paragraph 1 shall not apply if the State in question
contributed by its own conduct to the error, or if the cir-
cumstances were such as to put that State on notice of
a possible error.

3. An error relating only to the wording of the text of
a treaty does not affect its validity; article 74 then applies.

Commentary

(1) In municipal law error occupies a comparatively large
place as a factor which vitiates consent to a contract.
Some types of error found in municipal law are, however,
unlikely to arise in international law. Moreover, treaty-
making processes are such as to reduce to a minimum
the risk of errors on material points of substance. In
consequence, the instances in which errors of substance
have been invoked as affecting the essential validity of
a treaty have not been frequent. Almost all the recorded
instances concern geographical errors, and most of them
concern errors in maps. In some instances, the difficulty
was disposed of by a further treaty; in others the error
was treated more as affecting the application of the treaty
than its validity and the point was settled by arbitration.

(2) The effect of error was discussed in the Legal Status
of Eastern Greenland case before the Permanent Court
of International Justice, and again in the Temple of
Preah Vihear case before the present Court. In the former
case216 the Court contented itself with saying that the

Norwegian Foreign Minister's reply had been definitive
and unconditional and appears not to have considered
that there was any relevant error in the case. Judge
Anzilotti, while also considering that there was no error,
said: "But even accepting, for a moment, the supposition
that M. Ihlen was mistaken as to the results which might
ensue from an extension of Danish sovereignty, it must
be admitted that this mistake was not such as to entail
the nullity of the agreement. If a mistake is pleaded it
must be of an excusable character; and one can scarcely
believe that a Government could be ignorant of the
legitimate consequences following upon an extension
of sovereignty . . .".217

(3) In the first stage of the Temple case218 the Court said:
"Any error of this kind would evidently have been an
error of law, but in any event the Court does not consider
that the issue in the present case is really one of error.
Furthermore, the principal juridical relevance of error,
where it exists, is that it may affect the reality of the
consent supposed to have been given." A plea of error
was also raised in the second stage of the case on the
merits; and the error, which was geographical, arose in
somewhat special circumstances. There was no error in the
conclusion of the original treaty, in which the parties were
agreed that the boundary in a particular area should be
the line of a certain watershed; the error concerned the
subsequent acceptance of the delimitation of the boundary
on a map. As to this error, the Court said: "It is an
established rule of law that the plea of error cannot be
allowed as an element vitiating consent, if the party
advancing it contributed by its own conduct to the error,
or could have avoided it, or if the circumstances were such
as to put that party on notice of a possible error."219

(4) The Eastern Greenland and Temple cases throw light
on the conditions under which error will not vitiate
consent rather than on those under which it will do so.
However, in the Readaptation of the Mavrommatis
Jerusalem Concessions case,220 which concerned a con-
cession not a treaty, the Court held that an error in
regard to a matter not constituting a condition of the
agreement would not suffice to invalidate the consent;
and it seems to be generally agreed that, to vitiate the
consent of a State to a treaty, an error must relate to a
matter constituting an essential basis of its consent to the
treaty.

(5) The Commission recognized that some systems of
law distinguish between mutual and unilateral error;
but it did not consider that it would be appropriate to
make this distinction in international law. Accordingly,
the present article applies to an error made by only one
party no less than to a mutual error made by both or
all the parties.
(6) Paragraph I formulates the general rule that an
error in a treaty may be invoked by a party as vitiating
its consent where the error related to a fact or situation
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assumed by that party to exist at the time that the treaty
was concluded and constituting an essential basis of its
consent to the treaty. The Commission appreciated that
an error in a treaty may sometimes involve mixed ques-
tions of fact and of law and that the line between an
error of fact and of law may not always be an easy one
to draw. Nevertheless, it considered that to introduce
into the article a provision appearing to admit an error
of law as in itself a ground for invalidating consent
would dangerously weaken the stability of treaties.
Accordingly, the paragraph speaks only of errors relating
to a "fact" or "situation".

(7) Under paragraph 1 error affects consent only if it
was an essential error in the sense of an error as to a
matter which formed an essential basis of the consent
given to the treaty. Furthermore, such an error does not
make the treaty automatically void, but gives a right to
the party whose consent to the treaty was caused by the
error to invoke the error as invalidating its consent. On
the other hand, if the invalidity of the treaty is established
in accordance with the present articles, the effect will
be to make the treaty void ab initio.

(8) Paragraph 2 excepts from the rule cases where the
mistaken party in some degree brought the error upon
itself. The terms in which the exception is formulated
are drawn from those used by the Court in the sentence
from its judgment in the Temple case which is cited at
the end of paragraph (3) above. The Commission felt,
however, that there is substance in the view that the
Court's formulation of the exception "if the party
contributed by its own conduct to the error, or could
have avoided it, or if the circumstances were such as
to put that party on notice of a possible error" is so wide
as to leave little room for the operation of the rule. This
applies particularly to the words "or could have avoided
it". Accordingly, without questioning the Court's for-
mulation of the exception in the context of the particular
case, the Commission concluded that, in codifying the
general rule regarding the effect of error in the law of
treaties, those words should be omitted.

(9) Paragraph 3, in order to prevent any misunderstanding,
distinguishes errors in the wording of the text from errors
in the treaty. The paragraph merely underlines that such
an error does not affect the validity of the consent and
falls under the provisions of article 74 relating to the
correction of errors in the texts of treaties.

Article 46.221 Fraud

A State which has been induced to conclude a treaty
by the fraudulent conduct of another negotiating State
may invoke the fraud as invalidating its consent to be bound
by the treaty.

Commentary

(1) Clearly, cases in which Governments resort to
deliberate fraud in order to procure the conclusion of a
treaty are likely to be rare, while any fraudulent mis-
representation of a material fact inducing an essential

error would be caught by the provisions of the preced-
ing article dealing with error; the question therefore
arises whether it is necessary to have a separate article
dealing specifically with fraud. On balance the Com-
mission considered that it was advisable to keep fraud
and error distinct in separate articles. Fraud, when it
occurs, strikes at the root of an agreement in a some-
what different way from innocent misrepresentation and
error. It does not merely affect the consent of the other
party to the terms of the agreement; it destroys the
whole basis of mutual confidence between the parties.

(2) Fraud is a concept found in most systems of law,
but the scope of the concept is not the same in all systems.
In international law, the paucity of precedents means
that there is little guidance to be found either in practice
or in the jurisprudence of international tribunals as to
the scope to be given to the concept. In these circum-
stances, the Commission considered whether it should
attempt to define fraud in the law of treaties. The Com-
mission concluded, however, that it would suffice to
formulate the general concept of fraud applicable in the
law of treaties and to leave its precise scope to be worked
out in practice and in the decisions of international
tribunals.

(3) The article uses the English word "fraud", the French
word "dol" and the Spanish word "dolo" as the nearest
terms available in those languages for identifying the
concept with which the article is concerned. These words
are not intended to convey that all the detailed con-
notations given to them in internal law are necessarily
applicable in international law. It is the broad concept
comprised in each of these words, rather than its detailed
applications in internal law, that is dealt with in the
present article. The word used in each of the three texts
is accordingly intended to have the same meaning and
scope in international law. The Commission sought to
find a non-technical expression of as nearly equivalent
meaning as possible: fraudulent conduct, conduite frau-
duleuse and conducta fraudulenta. This expression is
designed to include any false statements, misrepresenta-
tions or other deceitful proceedings by which a State is
induced to give a consent to a treaty which it would not
otherwise have given.

(4) The effect of fraud, the Commission considers, is
not to render the treaty ipso facto void but to entitle
the injured party, if it wishes, to invoke the fraud as
invalidating its consent; the article accordingly so
provides.

Article 47.222 Corruption of a representative of the State

If the expression of a State's consent to be bound by
a treaty has been procured through the corruption of its
representative directly or indirectly by another negotiating
State, the State may invoke such corruption as invalidating
its consent to be bound by the treaty.

Commentary
(1) The draft articles on the invalidity of treaties pro-
visionally adopted by the Commission in 1963 and

1963 draft, article 33. 222 New article.
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transmitted to Governments for their observations did
not contain any provision dealing specifically with the
corruption of a State's representative by another negotiat-
ing State. The only provision of the 1963 text under
which the corruption of a representative might be sub-
sumed was article 33 dealing with fraud. At the second
part of the seventeenth session, however, in connexion
with its re-examination of article 35 (personal coercion
of a representative)—now article 48—some members
of the Commission expressed doubts as to whether
corruption of a representative can properly be regarded
as a case of fraud. The Commission therefore decided
to reconsider the question at the present session with a
view to the possible addition of a specific provision
concerning corruption in either former article 33 or 35.

(2) At the present session certain members of the Com-
mission were opposed to the inclusion in the draft articles
of any specific provision regarding "corruption". These
members considered such a provision to be unnecessary
especially since the use of corruption, if it occurred,
would in their view fall under the present article 46 as
a case of fraud. Corruption, they maintained, is not
an independent cause of defective consent but merely
one of the possible means of securing consent through
"fraud" or "doF. It would thus be covered by the expres-
sion "fraudulent conduct" (conduite frauduleuse, conducta
fraudulentd) in article 46.

(3) The majority of the Commission, however, considered
that the corruption of a representative by another negotiat-
ing State undermines the consent which the representative
purports to express on behalf of his State in a quite
special manner which differentiates the case from one
of fraud. Again, although the corruption of a represent-
ative may in some degree be analogous to his coercion
by acts directed against him personally, the Commission
considered that cases of threat or use of force against
a representative are of such particular gravity as to make
it desirable to treat the two grounds of invalidity in sepa-
rate articles. Nor did it think that "corruption" could be
left aside altogether from the draft articles. It felt that
in practice attempts to corrupt are more likely than
attempts to coerce a representative; and that, having
regard to the great volume of treaties concluded to-day
and the great variety of the methods of concluding them,
a specific provision on the subject is desirable. Accord-
ingly, it decided to cover "corruption" in a new article
inserted between the article dealing with "fraud" and that
dealing with "coercion of a representative of a State".

(4) The strong term "corruption" is used in the article
expressly in order to indicate that only acts calculated
to exercise a substantial influence on the disposition of
the representative to conclude the treaty may be invoked
as invalidating the expression of consent which he has
purported to give on behalf of his State. The Commission
did not mean to imply that under the present article a
small courtesy or favour shown to a representative in
connexion with the conclusion of a treaty may be invoked
as a pretext for invalidating the treaty.

(5) Similarly, the phrase "directly or indirectly by another
negotiating State" is used in the article in order to make
it plain that the mere fact of the representative's having

been corrupted is not enough. The Commission appreci-
ated that corruption by another negotiating State, if it
occurs, is unlikely to be overt. But it considered that,
in order to be a ground for invalidating the treaty, the
corrupt acts must be shown to be directly or indirectly
imputable to the other negotiating State.

(6) The Commission was further of the opinion that in
regard to its legal incidence "corruption" should be
assimilated to "fraud" rather than to "coercion of a
representative". Accordingly, for the purposes of arti-
cle 41, paragraph 4, concerning the separability of treaty
provisions, article 42, concerning loss of a right to invoke
a ground of invalidity, and article 65, paragraph 3,
concerning the consequences of the invalidity of a treaty,
cases of corruption are placed on the same footing as
cases of fraud.

Article 48.223 Coercion of a representative of the State

The expression of a State's consent to be bound by a
treaty which has been procured by the coercion of its
representative through acts or threats directed against him
personally shall be without any legal effect.

Commentary

(1) There is general agreement that acts of coercion or
threats applied to individuals with respect to their own
persons or in their personal capacity in order to procure
the signature, ratification, acceptance or approval of a
treaty will unquestionably invalidate the consent so
procured. History provides a number of instances of the
employment of coercion against not only negotiators but
also members of legislatures in order to procure the
signature or ratification of a treaty. It is true that in some
instances it may not be possible to distinguish completely
between coercion of a Head of State or Minister as a
means of coercing the State itself and coercion of them
in their personal capacities. For example, something
like third-degree methods of pressure were employed
in 1939 for the purpose of extracting the signatures of
President Hacha and the Foreign Minister of Czecho-
slovakia to a treaty creating a German protectorate over
Bohemia and Moravia, as well as the gravest threats
against their State. Nevertheless, the two forms of coer-
cion, although they may sometimes be combined, are,
from a legal point of view, somewhat different; the
Commission has accordingly placed them in separate
articles.

(2) The present article deals with the coercion of the
individual representatives "through acts or threats directed
against him personally". This phrase is intended to cover
any form of constraint of or threat against a representative
affecting him as an individual and not as an organ of
his State. It would therefore include not only a threat
to his person, but a threat to ruin his career by exposing
a private indiscretion, as also a threat to injure a member
of the representative's family with a view to coercing
the representative.

(3) The Commission gave consideration to the question
whether coercion of a representative, as distinct from
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coercion of the State, should render the treaty ipso facto
void or whether it should merely entitle it to invoke the
coercion of its representative as invalidating its consent
to the treaty. It concluded that the use of coercion against
the representative of a State for the purpose of procuring
the conclusion of a treaty would be a matter of such
gravity that the article should provide for the absolute
nullity of a consent to a treaty so obtained.

Article 49.224 Coercion of a State by the threat or use of
force

A treaty is void if its conclusion has been procured by
the threat or use of force in violation of the principles of
the Charter of the United Nations.

Commentary
(1) The traditional doctrine prior to the Covenant of
the League of Nations was that the validity of a treaty
was not affected by the fact that it had been brought
about by the threat or use of force. However, this doctrine
was simply a reflection of the general attitude of inter-
national law during that era towards the legality of the
use of force for the settlement of international disputes.
With the Covenant and the Pact of Paris there began to
develop a strong body of opinion which held that such
treaties should no longer be recognized as legally valid.
The endorsement of the criminality of aggressive war in
the Charters of the Allied Military Tribunals for the trial
of the Axis war criminals, the clear-cut prohibition of the
threat or use of force in Article 2(4) of the Charter of
the United Nations, together with the practice of the
United Nations itself, have reinforced and consolidated
this development in the law. The Commission considers
that these developments justify the conclusion that the
invalidity of a treaty procured by the illegal threat or
use of force is a principle which is lex lata in the inter-
national law of to-day.

(2) Some jurists, it is true, while not disputing the moral
value of the principle, have hesitated to accept it as a
legal rule. They fear that to recognize the principle as a
legal rule may open the door to the evasion of treaties
by encouraging unfounded assertions of coercion, and
that the rule will be ineffective because the same threat
or compulsion that procured the conclusion of the treaty
will also procure its execution, whether the law regards
it as valid or invalid. These objections do not appear
to the Commission to be of such a kind as to call for the
omission from the present articles of a ground of invalidity
springing from the most fundamental provisions of the
Charter, the relevance of which in the law of treaties as
in other branches of international law cannot to-day be
regarded as open to question.

(3) If the notion of coercion is confined, as the Com-
mission thinks it must be, to a threat or use of force in
violation of the principles of the Charter, this ground
of invalidity would not appear to be any more open to
the possibility of illegitimate attempts to evade treaty
obligations than other grounds. Some members of the
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Commission expressed the view that any other forms of
pressure, such as a threat to strangle the economy of
a country, ought to be stated in the article as falling
within the concept of coercion. The Commission, however,
decided to define coercion in terms of a "threat or use
of force in violation of the principles of the Charter",
and considered that the precise scope of the acts covered
by this definition should be left to be determined in prac-
tice by interpretation of the relevant provisions of the
Charter.

(4) Again, even if sometimes a State should initially
be successful in achieving its objects by a threat or use
of force, it cannot be assumed in the circumstances of
to-day that a rule nullifying a treaty procured by such
unlawful means would not prove meaningful and effec-
tive. The existence, universal character and effective
functioning of the United Nations in themselves provide
for the necessary framework for the operation of the
rule formulated in the present article.

(5) The Commission considered that the rule should
be stated in as simple and categorical terms as possible.
The article therefore provides that "A treaty is void if
its conclusion has been procured by the threat or use
of force in violation of the principles of the Charter of
the United Nations". The principles regarding the threat
or use of force laid down in the Charter are, in the opinion
of the Commission, rules of general international law
which are to-day of universal application. It accordingly
appears to be both legitimate and appropriate to frame
the article in terms of the principles of the Charter. At
the same time, the phrase "violation of the principles
of the Charter" has been chosen rather than "violation
of the Charter", in order that the article should not
appear to be confined in its application to Members of
the United Nations. Clearly the same rule would apply
in the event of an individual State's being coerced into
expressing its consent to be bound by a multilateral
treaty. The Commission discussed whether it should add
a second paragraph to the article specifically applying
the rule to such a case, but concluded that this was
unnecessary, since the nullity of the consent so procured
is beyond question implicit in the general rule stated in
the article.

(6) The Commission further considered that a treaty
procured by a threat or use of force in violation of the
principles of the Charter must be characterized as void,
rather than as voidable at the instance of the injured
party. The prohibitions on the threat or use of force
contained in the Charter are rules of international law
the observance of which is legally a matter of concern
to every State. Even if it were conceivable that after
being liberated from the influence of a threat or of a
use of force a State might wish to allow a treaty procured
from it by such means, the Commission considered it
essential that the treaty should be regarded in law as
void ab initio. This would enable the State concerned to
take its decision in regard to the maintenance of the
treaty in a position of full legal equality with the other
State. If, therefore, the treaty were maintained in force,
it would in effect be by the conclusion of a new treaty
and not by the recognition of the validity of a treaty
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procured by means contrary to the most fundamental
principles of the Charter of the United Nations.
(7) The question of the time element in the application
of the article was raised in the comments of Governments
from two points of view: (a) the undesirability of allowing
the rule contained in the article to operate retroactively
upon treaties concluded prior to the establishment of
the modern law regarding recourse to the threat or use
of force; and (b) the date from which that law should be
considered as having been in operation. The Commission
considered that there is no question of the article having
retroactive effects on the validity of treaties concluded
prior to the establishment of the modern law.225 "A
juridical fact must be appreciated in the light of the law
contemporary with it."226 The present article concerns
the conditions for the valid conclusion of a treaty—the
conditions, that is, for the creation of a legal relation by
treaty. An evolution of the law governing the conditions
for the carrying out of a legal act does not operate to
deprive of validity a legal act already accomplished in
conformity with the law previously in force. The rule
codified in the present article cannot therefore be prop-
erly understood as depriving of validity ab initio a peace
treaty or other treaty procured by coercion prior to the
establishment of the modern law regarding the threat or
use of force.

(8) As to the date from which the modern law should
be considered as in force for the purposes of. the present
article, the Commission considered that it would be
illogical and unacceptable to formulate the rule as one
applicable only from the date of the conclusion of a
convention on the law of treaties. As pointed out in
paragraph (1) above, the invalidity of a treaty procured
by the illegal threat or use of force is a principle which
is lex lota. Moreover, whatever differences of opinion
there may be about the state of the law prior to the
establishment of the United Nations, the great majority
of international lawyers to-day unhesitatingly hold that
Article 2, paragraph 4, together with other provisions
of the Charter, authoritatively declares the modern
customary law regarding the threat or use of force. The
present article, by its formulation, recognizes by implica-
tion that the rule which it lays down is applicable at
any rate to all treaties concluded since the entry into
force of the Charter. On the other hand, the Commission
did not think that it was part of its function, in codifying
the modern law of treaties, to specify on what precise
date in the past an existing general rule in another branch
of international law came to be established as such.
Accordingly, it did not feel that it should go beyond the
temporal indication given by the reference in the article to
"the principles of the Charter of the United Nations".

Article 50.227 Treaties conflicting with a peremptory norm
of general international law (jus cogens)

A treaty is void if it conflicts with a peremptory norm
of general international law from which no derogation is
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permitted and which can be modified only by a subsequent
norm of general international law having the same character.

Commentary

(1) The view that in the last analysis there is no rule
of international law from which States cannot at their
own free will contract out has become increasingly
difficult to sustain, although some jurists deny the
existence of any rules of jus cogens in international law,
since in their view even the most general rules still fall
short of being universal. The Commission pointed out
that the law of the Charter concerning the prohibition
of the use of force in itself constitutes a conspicuous
example of a rule in international law having the character
of jus cogens. Moreover, if some Governments in their
comments have expressed doubts as to the advisability
of this article unless it is accompanied by provision for
independent adjudication, only one questioned the
existence of rules of jus cogens in the international law
of to-day. Accordingly, the Commission concluded that
in codifying the law of treaties it must start from the
basis that to-day there are certain rules from which States
are not competent to derogate at all by a treaty arrange-
ment, and which may be changed only by another rule
of the same character.

(2) The formulation of the article is not free from dif-
ficulty, since there is no simple criterion by which to
identify a general rule of international law as having
the character of jus cogens. Moreover, the majority of
the general rules of international law do not have that
character, and States may contract out of them by treaty.
It would therefore be going much too far to state that
a treaty is void if its provisions conflict with a rule of
general international law. Nor would it be correct to
say that a provision in a treaty possesses the character
of jus cogens merely because the parties have stipulated
that no derogation from that provision is to be permitted,
so that another treaty which conflicted with that provision
would be void. Such a stipulation may be inserted in any
treaty with respect to any subject-matter for any reasons
which may seem good to the parties. The conclusion by
a party of a later treaty derogating from such a stipulation
may, of course, engage its responsibility for a breach of
the earlier treaty. But the breach of the stipulation does
not, simply as such, render the treaty void (see article 26).
It is not the form of a general rule of international law
but the particular nature of the subject-matter with which
it deals that may, in the opinion of the Commission,
give it the character of jus cogens.

(3) The emergence of rules having the character of
jus cogens is comparatively recent, while international
law is in process of rapid development. The Commission
considered the right course to be to provide in general
terms that a treaty is void if it conflicts with a rule of
jus cogens and to leave the full content of this rule to be
worked out in State practice and in the jurisprudence of
international tribunals. Some members of the Commis-
sion felt that there might be advantage in specifying, by
way of illustration, some of the most obvious and best
settled rules of jus cogens in order to indicate by these
examples the general nature and scope of the rule con-
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tained in the article. Examples suggested included (a) a
treaty contemplating an unlawful use of force contrary
to the principles of the Charter, (b) a treaty contemplating
the performance of any other act criminal under inter-
national law, and (c) a treaty contemplating or conniving
at the commission of acts, such as trade in slaves, piracy
or genocide, in the suppression of which every State is
called upon to co-operate. Other members expressed the
view that, if examples were given, it would be undesirable
to appear to limit the scope of the article to cases involv-
ing acts which constitute crimes under international law;
treaties violating human rights, the equality of States
or the principle of self-determination were mentioned as
other possible examples. The Commission decided against
including any examples of rules of jus cogens in the
article for two reasons. First, the mention of some
cases of treaties void for conflict with a rule of jus cogens
might, even with the most careful drafting, lead to mis-
understanding as to the position concerning other cases
not mentioned in the article. Secondly, if the Commission
were to attempt to draw up, even on a selective basis,
a list of the rules of international law which are to be
regarded as having the character of jus cogens, it might
find itself engaged in a prolonged study of matters which
fall outside the scope of the present articles.

(4) Accordingly, the article simply provides that a treaty
is void "if it conflicts with a peremptory norm of- general
international law from which no derogation is permitted
and which can be modified only by a subsequent norm
of general international law having the same character".
This provision makes it plain that nullity attaches to a
treaty under the article only if the rule with which it
conflicts is a peremptory norm of general international
law from which no derogation is permitted, even by
agreement between particular States. On the other hand,
it would clearly be wrong to regard even rules of jus
cogens as immutable and incapable of modification in
the light of future developments. As a modification of a
rule of jus cogens would to-day most probably be effected
through a general multilateral treaty, the Commission
thought it desirable to indicate that such a treaty would
fall outside the scope of the article. The article, therefore
defines rules of jus cogens as peremptory norms of general
international law from which no derogation is permitted
"and which can be modified only by a subsequent norm
of general international law having the same character".

(5) The Commission thinks it desirable to state its point
of view with regard to two matters raised in the comments
of Governments. The first, already mentioned above,
concerns the difficulty of applying the article in a satis-
factory manner unless it is accompanied by a system of
independent adjudication or by some provision for an
authoritative determination of the rules which are rules
of jus cogens. The Commission considered that the ques-
tion of the means of resolving a dispute regarding the
invalidity of a treaty, if it may have particular importance
in connexion with the present article, is a general one
affecting the application of all the articles on the invalidity,
termination and suspension of the operation of treaties.
It has sought, so far as is practicable in the present state
of international opinion regarding acceptance of compul-
sory means of pacific settlement, to cover the question

by the procedural safeguards laid down in article 62.
This article is designed to exclude the arbitrary deter-
mination of the invalidity, termination or suspension of
a treaty by an individual State such as has happened not
infrequently in the past and to ensure that recourse shall
be had to the means of peaceful settlement indicated in
Article 33 of the Charter. In the Commission's view,
the position is essentially the same in the cases of an
alleged conflict with a rule of jus cogens as in the case
of other grounds of invalidity alleged by a State.

(6) The second matter is the non-retroactive character
of the rule in the present article. The article has to be
read in conjunction with article 61 (Emergence of a new
rule of jus cogens), and in the view of the Commission,
there is no question of the present article having retro-
active effects. It concerns cases where a treaty is void at
the time of its conclusion by reason of the fact that its
provisions are in conflict with an already existing rule
of jus cogens. The treaty is wholly void because its actual
conclusion conflicts with a peremptory norm of general
international law from which no States may derogate
even by mutual consent. Article 61, on the other hand,
concerns cases where a treaty, valid when concluded,
becomes void and terminates by reason of the subsequent
establishment of a new rule of jus cogens with which its
provisions are in conflict. The words "becomes void and
terminates" make it quite clear, the Commission con-
sidered, that the emergence of a new rule of jus cogens is
not to have retroactive effects on the validity of a treaty.
The invalidity is to attach only as from the time of the
establishment of the new rule of jus cogens. The non-
retroactive character of the rules in articles 50 and 61
is further underlined in article 67, paragraph 2 of which
provides in the most express manner that the termination
of a treaty as a result of the emergence of a new rule of
jus cogens is not to have retroactive effects.

Section 3: Termination and suspension of the operation of treaties

Article 51.228 Termination of or withdrawal from a treaty
by consent of the parties

A treaty may be terminated or a party may withdraw
from a treaty:

(a) In conformity with a provision of the treaty allowing
such termination or withdrawal; or

(b) At any time by consent of all the parties.

Commentary

(1) The majority of modern treaties contain clauses fixing
their duration or the date of their termination or a
condition or event which is to bring about their termina-
tion, or providing for a right to denounce or withdraw
from the treaty. In these cases the termination of the
treaty is brought about by the provisions of the treaty
itself, and how and when this is to happen is essentially
a question of interpreting and applying the treaty. The
present article sets out the basic rules governing the
termination of a treaty through the application of its
own provisions.

228 1963 draft, article 38.
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(2) The treaty clauses are very varied.229 Many treaties
provide that they are to remain in force for a specified
period of years or until a particular date or event; others
provide for the termination of the treaty through the
operation of a resolutory condition. Specific periods
fixed by individual treaties may be of very different
lengths, periods between one and twelve years being
usual but longer periods up to twenty, fifty and even
ninety-nine years being sometimes found. More common
in modern practice are treaties which fix a comparatively
short initial period for their duration, such as five or
ten years, but at the same time provide for their continu-
ance in force after the expiry of the period subject to a
right of denunciation or withdrawal. These provisions
normally take the form either of an indefinite continu-
ance in force of the treaty subject to a right of denuncia-
tion on six or twelve months' notice, or of a renewal
of the treaty for successive periods of years subject to
a right of denunciation or withdrawal on giving notice
to that effect six months before the expiry of each period.
Some treaties fix no period for their duration and simply
provide for a right to denounce or withdraw from the
treaty, either with or without a period of notice. Occa-
sionally, a treaty which fixes a single specific period,
such as five or ten years, for its duration allows a right
of denunciation or withdrawal even during the currency
of the period.

(3) The Commission considered that, whatever may be
the provisions of a treaty regarding its own termination,
it is always possible for all the parties to agree together
to put an end to the treaty. It also considered that the
particular form which such an agreement may take is a
matter for the parties themselves to decide in each case.
The theory has sometimes been advanced that an agree-
ment terminating a treaty must be cast in the same form
as the treaty which is to be terminated or at least constitute
a treaty form of equal weight. The Commission, however,
concluded that this theory reflects the constitutional
practice of particular States 23° and not a rule of inter-
national law. In its opinion, international law does not
accept the theory of the "acte contraire". The States
concerned are always free to choose the form in which
they arrive at their agreement to terminate the treaty.
In doing so, they will doubtless take into account their
own constitutional requirements, but international law
requires no more than that they should consent to the
treaty's termination. At the same time, the Commission
considered it important to underline that, when a treaty
is terminated otherwise than under its provisions, the
consent of all the parties is necessary. The termination,
unlike the amendment, of a treaty necessarily deprives
all the parties of all their rights and, in consequence, the
consent of all of them is necessary.

(4) The Commission gave careful consideration to the
question whether, at any rate for a certain period of time
after the adoption of the text of a treaty, the consent even
of all the parties should not be regarded as sufficient for

its termination. It appreciated that the other States still
entitled to become parties to the treaty have a certain
interest in the matter; and it examined the possibility
of providing that until the expiry of a specified period
of years the consent of not less than two-thirds of all the
States which adopted the text should be necessary. Such
a provision might, it was suggested, be particularly
needed in the case of treaties brought into force on the
deposit only of very few instruments of ratification, etc.
Although the comments of some Governments appeared
not to be unfavourable to the inclusion of such a provision,
the Commission concluded that it might introduce an
undesirable complication into the operation of the rule
regarding termination by consent of the parties. Nor did
it understand this question ever to have given rise to
difficulties in practice. Accordingly, it decided not to
insert any provision on the point in the article.

(5) The article is thus confined to two clear and simple
rules. A treaty may be terminated or a party may termi-
nate its own participation in a treaty by agreement in
two ways: (a) in conformity with the treaty, and (b) at
any time by consent of all the parties.

Article 52.231 Reduction of the parties to a multilateral
treaty below the number necessary for its entry into
force

Unless the treaty otherwise provides, a multilateral
treaty does not terminate by reason only of the fact that
the number of the parties falls below the number specified
in the treaty as necessary for its entry into force.

Commentary

(1) A multilateral treaty which is subject to denunciation
or withdrawal sometimes provides for termination of the
treaty itself, if denunciations or withdrawals should reduce
the number of parties below a certain figure. For example,
the Convention on the Political Rights of Women232

states that it "shall cease to be in force as from the date
when the denunciation which reduces the number of
parties to less than six becomes effective". In some cases
the minimum number of surviving parties required to
keep the treaty alive is even smaller, e.g. five in the case
of the Customs Convention on the Temporary Importa-
tion of Commercial Road Vehicles233 and three in the
case of the Convention Regarding the Measurement
and Registration of Vessels Employed in Inland Naviga-
tion. 234 In other cases a larger number of parties is
required. Clearly, provisions of this kind establish a
resolutory condition and the termination of the treaty,
should it occur, falls under article 51, sub-paragraph (a).

(2) A further point arises, however, as to whether a
multilateral treaty, the entry into force of which was
made dependent upon its ratification, acceptance, etc.
by a given minimum number of States, automatically
ceases to be in force, should the parties afterwards fall

329 See Handbook of Final Clauses (ST/LEG/6), pp. 54-73.
230 See an observation of the United States representative at the

49th meeting of the Social Committee of the Economic and Social
Council (E/AC.7/SR.49, p. 8) to which Sir G. Fitzmaurice drew
attention.

2311963 draft, article 38, para. 3(6).
232 United Nations Treaty Series, vol. 193, p. 135, art. 8.
233 Handbook of Final Clauses ( S T / L E G / 6 ) , p . 58.
234 Ibid., pp. 72 and 73.
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below that number as a result of denunciations or with-
drawals. The Commission considers that this is not a
necessary effect of a drop in the number of the parties
below that fixed for the treaty's entry into force. The
treaty provisions in question relate exclusively to the
conditions for the entry into force of the treaty and, if
the negotiating States had intended the minimum number
of parties fixed for that purpose to be a continuing con-
dition for the maintenance in force of the treaty, it would
have been both easy and natural for them so to provide.
In some cases, it is true, a treaty which fixes a low mini-
mum number of parties for entry into force prescribes the
same number for the cessation of the treaty. But there is
no general practice to that effect, and the fact that this
has not been a regular practice in cases where a larger
minimum number, such as ten or twenty, has been fixed
for entry into force seems significant. At any rate, when
the number for entry into force is of that order of mag-
nitude, it does not seem desirable that the application
of the treaty should be dependent on the number of
parties not falling below that number. The remaining
parties, if unwilling to continue to operate the treaty
with the reduced number, may themselves either join
together to terminate it or separately exercise their own
right of denunciation or withdrawal.

(3) More often than not multilateral treaties fail to
cover the point mentioned in the previous paragraph,
thereby leaving the question of the continuance of the
treaty in doubt. The Commission accordingly considered
it desirable that the draft articles should contain a general
provision on the point. The present article, for the reasons
given above, lays down as the general rule that unless
the treaty otherwise provides, a multilateral treaty does
not terminate by reason only of the fact that the number
of the parties falls below the number specified in the
treaty as necessary for its entry into force.

Article 53.235 Denunciation of a treaty containing no
provision regarding termination

1. A treaty which contains no provision regarding its
termination and which does not provide for denunciation
or withdrawal is not subject to denunciation or withdrawal
unless it is established that the parties intended to admit
the possibility of denunciation or withdrawal.

2. A party shall give not less than twelve months' notice
of its intention to denounce or withdraw from a treaty
under paragraph 1 of this article.

Commentary
(1) Article 53 covers the termination of treaties which
neither contain any provision regarding their duration
or termination nor mention any right for the parties
to denounce or withdraw from them. Such treaties are
not uncommon, recent examples being the four Geneva
Conventions on the Law of the Sea and the Vienna
Convention on Diplomatic Relations. The question is
whether they are to be regarded as terminable only by
unanimous agreement or whether individual parties are

under any conditions to be considered as having an
implied right to withdraw from the treaty upon giving
reasonable notice to that effect.
(2) In principle, the answer to the question must depend
on the intention of the parties in each case, and the very
character of some treaties excludes the possibility that
the contracting States intended them to be open to
unilateral denunciation or withdrawal at the will of an
individual party. Treaties of peace and treaties fixing a
territorial boundary are examples of such treaties. Many
treaties, however, are not of a kind with regard to which
it can be said that to allow a unilateral right of denuncia-
tion or withdrawal would be inconsistent with the charac-
ter of the treaty. No doubt, one possible point of view
might be that, since the parties in many cases do provide
expressly for a unilateral right of denunciation or with-
drawal, their silence on the point in other cases must
be interpreted as excluding such a right. Some jurists,
basing themselves on the Declaration of London of 1871
and certain State practice, take the position that an
individual party may denounce or withdraw from a
treaty only when such denunciation or withdrawal is
provided for in the treaty or consented to by all the other
parties. A number of other jurists,236 however, take the
position that a right of denunciation or withdrawal may
properly be implied under certain conditions in some types
of treaties.

(3) The difficulty of the problem is well illustrated by
the discussions which took place at the Geneva Con-
ference on the Law of the Sea concerning the insertion
of denunciation clauses in the four conventions drawn
up at that conference.237 None of the conventions con-
tains a denunciation clause. They provide only that after
five years from the date of their entry into force any party
may at any time request the revision of the Convention,
and that it will be for the General Assembly to decide
upon the steps, if any, to be taken in respect of the request.
The Drafting Committee, in putting forward this revision
clause, observed that its inclusion "made unnecessary
any clause on denunciation". Proposals had previously
been made for the inclusion of a denunciation clause and
these were renewed in the plenary meeting, notwith-
standing the view of the Drafting Committee. Some dele-
gates thought it wholly inconsistent with the nature of
codifying conventions to allow denunciation; some
thought that a right of denunciation existed anyhow
under customary law; others considered it desirable to
provide expressly for denunciation in order to take
account of possible changes of circumstances. The pro-
posal to include the clause in the "codifying" conventions
was rejected by 32 votes to 12, with 23 abstentions. A
similar proposal was also made with reference to the
Convention on Fishing and Conservation of the Living
Resources of the High Seas, which formulated entirely
new law. Here, opponents of the clause argued that a
right of denunciation would be out of place in a conven-
tion which created new law and was the result of negotia-

2 3 5 1 9 6 3 draf t , a r t i c le 39.

236 Sir G. Fitzmaurice, second report on the law of treaties,
Yearbook of the International Law Commission, 1957, vol . I I , p . 22.

237 United Nations Conference on the Law of the Sea, Official
Records, vol. II, pp. 19, 56 and 58.
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tion. Advocates of the clause, on the other hand, regarded
the very fact that the convention created new law as
justifying and indeed requiring the inclusion of a right of
denunciation. Again, the proposal was rejected, by
25 votes to 6, with no less than 35 abstentions. As already
mentioned, no clause of denunciation or withdrawal was
inserted in these conventions and at the subsequent
Vienna Conferences on Diplomatic and Consular Rela-
tions, the omission of the clause from the conventions
on those subjects was accepted without discussion. How-
ever, any temptation to generalize from these Conferences
as to the intentions of the parties in regard to the denun-
ciation of "law-making" treaties is discouraged by the
fact that other conventions, such as the Genocide Con-
vention and the Geneva Conventions of 1949 for the
Protection of War Victims, expressly provide for a right
of denunciation.

(4) Some members of the Commission considered that
in certain types of treaty, such as treaties of alliance,
a right of denunciation or withdrawal after reasonable
notice should be implied in the treaty unless there are
indications of a contrary intention. Other members took
the view that, while the omission of any provision for it
in the treaty does not exclude the possibility of implying
a right of denunciation or withdrawal, the existence of
such a right is not to be implied from the character of
the treaty alone. According to these members, the inten-
tion of the parties is essentially a question of fact to be
determined not merely by reference to the character of
the treaty but by reference to all the circumstances of the
case. This view prevailed in the Commission.

(5) The article states that a treaty not making any pro-
vision for its termination or for denunciation or with-
drawal is not subject to denunciation or withdrawal
unless "it is established that the parties intended to admit
the possibility of denunciation or withdrawal". Under
this rule, the character of the treaty is only one of the
elements to be taken into account, and a right of denun-
ciation or withdrawal will not be implied unless it appears
from the general circumstances of the case that the parties
intended to allow the possibility of unilateral denun-
ciation or withdrawal.

(6) The Commission considered it essential that any
implied right to denounce or withdraw from a treaty
should be subject to the giving of a reasonable period
of notice. A period of six months' notice is sometimes
found in termination clauses, but this is usually where
the treaty is of the renewable type and is open to denun-
ciation by a notice given before or at the time of renewal.
Where the treaty is to continue indefinitely subject to
a right of denunciation, the period of notice is more
usually twelve months, though admittedly in some cases
no period of notice is required. In formulating a general
rule, the Commission considered it to be desirable to lay
down a longer rather than a shorter period in order to
give adequate protection to the interests of the other
parties to the treaty. Accordingly, it preferred in para-
graph 2 to specify that not less than twelve months'
notice must be given of an intention to denounce or
withdraw from a treaty under the present article.

Article 54.238 Suspension of the operation of a treaty by
consent of the parties

The operation of a treaty in regard to all the parties or
to a particular party may be suspended:

(a) In conformity with a provision of the treaty allowing
such suspension;

(b) At any time by consent of all the parties.

Commentary

(1) This article parallels for the suspension of the opera-
tion of a treaty the provisions of article 51 relating to
the termination of a treaty. Treaties sometimes specify
that in certain circumstances or under certain conditions
the operation of a treaty or of some of its provisions may
be suspended. Whether or not a treaty contains such a
clause, it is clear that the operation of the treaty or of
some of its provisions may be suspended at any time by
consent of all the parties. Similarly, it is equally possible
by consent of all the parties to suspend the operation of
the treaty in regard only to a particular party (or group
of parties) which finds itself in temporary difficulties
concerning the performance of its obligations under the
treaty.

(2) The question, on the other hand, whether a multi-
lateral treaty may be suspended by agreement of only
some of the parties raises the quite different problem
of the conditions under which suspension of the operation
of the treaty inter se two parties or a group of parties is
admissible. This question, which is a delicate one, is
covered in the next article.

(3) The present article accordingly provides that the
operation of a treaty in regard to all the parties or to
a particular party may be suspended either in conformity
with the treaty or at any time by consent of all the parties.

Article 55.239 Temporary suspension of the operation of
a multilateral treaty by consent between certain of the
parties only

When a multilateral treaty contains no provision regard-
ing the suspension of its operation, two or more parties
may conclude an agreement to suspend the operation of
provisions of the treaty temporarily and as between them-
selves alone if such suspension:

{a) Does not affect the enjoyment by the other parties
of their rights under the treaty or the performance of their
obligations; and

(b) Is not incompatible with the effective execution as
between the parties as a whole of the object and purpose
of the treaty.

Commentary

(1) In re-examining article 40240 of the 1963 draft at
the second part of its seventeenth session in January 1966,
the Commission concluded that, whereas the termination

238 1963 draft, article 40.
239 New article.
240 Article 40 then covered "termination or suspension of the

operation of treaties by agreement".
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of a treaty must, on principle, require the consent of
all the parties, this might not necessarily be so in the case
of the suspension of a treaty's operation. Since many
multilateral treaties function primarily in the bilateral
relations of the parties, it seemed to the Commission
that the possibility of inter se suspension of the operation
of a multilateral treaty in certain cases called for further
investigation.241 At the present session the Commission
considered that the question is analogous to that raised
by the inter se modification of multilateral treaties but
that, as the situation is not identical in the two cases, the
inter se suspension of the operation of a treaty could not
be completely equated with its inter se modification. The
Commission decided that it was desirable to deal with
it in the present article and to attach to it the safeguards
necessary to protect the position of other parties.

(2) The present article accordingly provides that, in
the absence of any specific provision in the treaty on the
subject, two or more parties may agree to suspend the
operation of provisions of the treaty temporarily and
as between themselves alone under two conditions. The
first is that the suspension does not affect the enjoyment
by the other parties of their rights under the treaty or the
performance of their obligations. The second is that the
suspension is not incompatible with the effective execu-
tion as between the parties as a whole of the object and
purpose of the treaty. Article 37, dealing with the modifi-
cation of a treaty as between certain parties only, pre-
scribes a third condition, namely, that formal notice of
the intended modification should be given in advance.
Although the Commission did not think that this require-
ment should be made a specific condition for a temporary
suspension of the operation of a treaty, its omission from
the present article is not to be understood as implying
that the parties in question may not have a certain general
obligation to inform the other parties of their inter se
suspension of the operation of the treaty.

Article 56.242 Termination or suspension of the operation
of a treaty implied from entering into a subsequent
treaty

1. A treaty shall be considered as terminated if all the
parties to it conclude a further treaty relating to the same
subject-matter and:

(a) It appears from the treaty or is otherwise established
that the parties intended that the matter should thenceforth
be governed by the later treaty, or

(b) The provisions of the later treaty are so far incom-
patible with those of the earlier one that the two treaties
are not capable of being applied at the same time.

2. The earlier treaty shall be considered as only suspended
in operation if it appears from the treaty or is otherwise
established that such was the intention of the parties when
concluding the later treaty.

Commentary

(1) The present article deals with cases where the parties,
without expressly terminating or modifying the first

treaty, enter into another treaty which is so far incompat-
ible with the earlier one that they must be considered
to have intended to abrogate it. Where the parties to
the two treaties are identical, there can be no doubt that,
in concluding the second treaty, they are competent to
abrogate the earlier one; for that is the very core of the
rule contained in article 51. Even where the parties to
the two treaties are not identical, the position is clearly
the same if the parties to the later treaty include all the
parties to the earlier one; for what the parties to the
earlier treaty are competent to do together, they are
competent to do in conjunction with other States. The
sole question therefore is whether and under what
conditions the conclusion of the further incompatible
treaty must be held by implication to have terminated
the earlier one. This question is essentially one of the
construction of the two treaties in order to determine
the intentions of the parties with respect to the mainte-
nance in force of the earlier one.

(2) Paragraph 1 therefore seeks to formulate the con-
ditions under which the parties to a treaty are to be
understood as having intended to terminate it by con-
cluding a later treaty conflicting with it. The wording
of the two clauses in paragraph 1 is based upon the
language used by Judge Anzilotti in his separate opinion
in the Electricity Company of Sofia and Bulgaria case,243

where he said:
"There was no express abrogation. But it is generally

agreed that, beside express abrogation, there is also
tacit abrogation resulting from the fact that the new
provisions are incompatible with the previous provi-
sions, or that the whole matter which formed the subject
of these latter is henceforward governed by the new
provisions."

That case, it is true, concerned a possible conflict between
unilateral declarations under the Optional Clause and
a treaty, and the Court itself did not accept Judge
Anzilotti's view that there was any incompatibility
between the two instruments. Nevertheless, the two tests
put forward by Judge Anzilotti for determining whether
a tacit abrogation had taken place appeared to the major-
ity of the Commission to contain the essence of the matter.

(3) Paragraph 2 provides that the earlier treaty shall not
be considered to have been terminated where it appears
from the circumstances that a later treaty was intended
only to suspend the operation of the earlier one. Judge
Anzilotti, it is true, in the above-mentioned opinion
considered that the declarations under the Optional
Clause, although in his view incompatible with the
earlier treaty, had not abrogated it because of the fact
that the treaty was of indefinite duration whereas the
declarations were for limited terms. But it could not be
said to be a general principle that a later treaty for a
fixed term does not abrogate an earlier treaty expressed
to have a longer or indefinite duration. It would depend
entirely upon the intention of the States in concluding
the second treaty, and in most cases it is probable that
their intention would have been to cancel rather than
suspend the earlier treaty.

241 See 829th a n d 841st meet ings .
242 1963 draft, article 41. 243 P.C.I.J. (1939), Series A/B, No. 77, p. 92.
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(4) Article 26 also concerns the relation between succes-
sive treaties relating to the same subject-matter, para-
graphs 3 and 4(a) of that article stating that the earlier
treaty applies only to the extent that its provisions are
compatible with those of the later treaty. The practical
effect of those paragraphs, no doubt, is temporarily to
negative and in that way suspend the operation of the
incompatible provisions of the earlier treaty so long as
the later treaty is in force. But article 26 deals only with
the priority of inconsistent obligations of treaties both of
which are to be considered as in force and in operation.
That article does not apply to cases where it is clear that
the parties intended the earlier treaty to be abrogated
or its operation to be wholly suspended by the conclusion
of the later treaty; for then there are not two sets of
incompatible treaty provisions in force and in operation,
but only those of the later treaty. In other words, article 26
comes into play only after it has been determined under
the present article that the parties did not intend to abrogate,
or wholly to suspend the operation of, the earlier treaty.
The present article, for its part, is not concerned with
the priority of treaty provisions which are incompatible,
but with cases where it clearly appears that the intention
of the parties in concluding the later treaty was either
definitively or temporarily to supersede the regime of
the earlier treaty by that of the later one. In these cases
the present article terminates or suspends the operation
of the earlier treaty altogether, so that it is either no longer
in force or no longer in operation. In short, the present
article is confined to cases of termination or of the
suspension of the operation of a treaty implied from
entering into a subsequent treaty.

Article 57.244 Termination or suspension of the operation
of a treaty as a consequence of its breach

1. A material breach of a bilateral treaty by one of the
parties entitles the other to invoke the breach as a ground
for terminating the treaty or suspending its operation in
whole or in part.

2. A material breach of a multilateral treaty by one of
the parties entitles:

(a) The other parties by unanimous agreement to sus-
pend the operation of the treaty or to terminate it either:

(i) in the relations between themselves and the defaulting
State, or

(ii) as between all the parties;
(b) A party specially affected by the breach to invoke

it as a ground for suspending the operation of the treaty
in whole or in part in the relations between itself and the
defaulting State;

(c) Any other party to suspend the operation of the treaty
with respect to itself if the treaty is of such a character
that a material breach of its provisions by one party
radically changes the position of every party with respect
to the further performance of its obligations under the
treaty.

3. A material breach of a treaty, for the purposes of the
present article, consists in:

1963 draft, article 42.

(a) A repudiation of the treaty not sanctioned by the
present articles; or

(b) The violation of a provision essential to the accom-
plishment of the object or purpose of the treaty.

4. The foregoing paragraphs are without prejudice to
any provision in the treaty applicable in the event of a
breach.

Commentary

(1) The great majority of jurists recognize that a violation
of a treaty by one party may give rise to a right in the
other party to abrogate the treaty or to suspend the per-
formance of its own obligations under the treaty. A viola-
tion of a treaty obligation, as of any other obligation,
may give rise to a right in the other party to take non-
forcible reprisals, and these reprisals may properly
relate to the defaulting party's rights under the treaty.
Opinion differs, however, as to the extent of the right
to abrogate the treaty and the conditions under which
it may be exercised. Some jurists, in the absence of effec-
tive international machinery for securing the observance
of treaties, are more impressed with the innocent party's
need to have this right as a sanction for the violation
of the treaty. They tend to formulate the right in un-
qualified terms, giving the innocent party a general right
to abrogate the treaty in the event of a breach. Other
jurists are more impressed with the risk that a State may
allege a trivial or even fictitious breach simply to furnish
a pretext for denouncing a treaty which it now finds
embarrassing. These jurists tend to restrict the right of
denunciation to "material" or "fundamental" breaches
and also to subject the exercise of the right to procedural
conditions.

(2) State practice does not give great assistance in deter-
mining the true extent of this right or the proper condi-
tions for its exercise. In many cases, the denouncing
State has decided for quite other reasons to put an end
to the treaty and, having alleged the violation primarily
to provide a pretext for its action, has not been prepared
to enter into a serious discussion of the legal principles
involved. The other party has usually contested the denun-
ciation primarily on the basis of the facts; and, if it has
sometimes used language appearing to deny that unilateral
denunciation is ever justified, this has usually appeared
rather to be a protest against the one-sided and arbitrary
pronouncements of the denouncing State than a rejection
of the right to denounce when serious violations are
established.

(3) Municipal courts have not infrequently made pro-
nouncements recognizing the principle that the violation
of a treaty may entitle the innocent party to denounce
it. But they have nearly always done so in cases where
their Government had not in point of fact elected to
denounce the treaty, and they have not found it necessary
to examine the conditions for the application of the
principle at all closely.245

245 e g Ware v Hylton (1796), 3 Dallas 261; Charlton v. Kelly.
229 U.S.447; Lepeschkin v. Gosweiler et Cie., Journal du droit
international (1924) vol. 51, p. 1136; In re Tatarko, Annual Digest
and Reports of Public International Law Cases, 1949, No. 110, p. 314.
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(4) In the case of the Diversion of Water from theMeuse,246

Belgium contended that, by constructing certain works
contrary to the terms of the Treaty of 1863, Holland had
forfeited the right to invoke the treaty against it. Belgium
did not claim to denounce the treaty, but it did assert
a right, as a defence to Holland's claim, to suspend the
operation of one of the provisions of the treaty on the
basis of Holland's alleged breach of that provision,
although it pleaded its claim rather as an application
of the principle inadimplenti non est adimplendum. The
Court, having found that Holland had not violated the
treaty, did not pronounce upon the Belgian contention.
In a dissenting opinion, however, Judge Anzilotti ex-
pressed the view247 that the principle underlying the
Belgian contention is "so just, so equitable, so universally
recognized that it must be applied in international
relations also". The only other case that seems to be of
much significance is the Tacna-Arica arbitration.248

There Peru contended that by preventing the performance
of article 3 of the Treaty of Ancon, which provided for
the holding of a plebiscite under certain conditions in
the disputed area, Chile had discharged Peru from her
obligations under that article. The Arbitrator,249 after
examining the evidence, rejected the Peruvian contention,
saying:

"It is manifest that if abuses of administration could
have the effect of terminating such an agreement, it
would be necessary to establish such serious conditions
as the consequence of administrative wrongs as would
operate to frustrate the purpose of the agreement, and,
in the opinion of the Arbitrator, a situation of such
gravity has not been shown."

This pronouncement seems to assume that only a "fun-
damental" breach of article 3 by Chile could have just-
ified Peru in claiming to be released from its provisions.

(5) The Commission was agreed that a breach of a
treaty, however serious, does not ipso facto put an
end to the treaty, and also that it is not open to a State
simply to allege a violation of the treaty and pronounce
the treaty at an end. On the other hand, it considered
that within certain limits and subject to certain safeguards
the right of a party to invoke the breach of a treaty as
a ground for terminating it or suspending its operation
must be recognized. Some members considered that it
would be dangerous for the Commission to endorse
such a right, unless its exercise were to be made subject
to control by compulsory reference to the International
Court of Justice. The Commission, while recognizing the
importance of providing proper safeguards against
arbitrary denunciation of a treaty on the ground of an
alleged breach, concluded that the question of providing
safeguards against arbitrary action was a general one
which affected several articles. It, therefore, decided to
formulate in the present article the substantive conditions
under which a treaty may be terminated or its operation

246 P.C.I.J. (1937), Series A / B , N o . 70.
247 Ibid., p. 50; cf. Judge Hudson, pp. 76 and 77.
248 Reports of International Arbitral Awards, vol . I I , p p . 929,

943 and 944.
249 President Coolidge.

suspended in consequence of a breach, and to deal with
the question of the procedural safeguards in article 62.

(6) Paragraph 1 provides that a "material" breach of
a bilateral treaty by one party entitles the other to invoke
the breach as a ground for terminating the treaty or
suspending its operation in whole or in part. The formula
"invoke as a ground" is intended to underline that the
right arising under the article is not a right arbitrarily
to pronounce the treaty terminated. If the other party
contests the breach or its character as a "material"
breach, there will be a "difference" between the parties
with regard to which the normal obligations incumbent
upon the parties under the Charter and under general
international law to seek a solution of the question
through pacific means will apply. The Commission con-
sidered that the action open to the other party in the
case of a material breach is to invoke either the termina-
tion or the suspension of the operation of the treaty, in
whole or in part. The right to take this action arises
under the law of treaties independently of any right of
reprisal, the principle being that a party cannot be called
upon to fulfil its obligations under a treaty when the other
party fails to fulfil those which it undertook under the
same treaty. This right would, of course, be without
prejudice to the injured party's right to present an inter-
national claim for reparation on the basis of the other
party's responsability with respect to the breach.

(7) Paragraph 2 deals with a material breach of a multi-
lateral treaty, and here the Commission considered
it necessary to distinguish between the right of the
other parties to react jointly to the breach and the right
of an individual party specially affected by the breach to
react alone. Sub-paragraph (a) provides that the other
parties may, by a unanimous agreement, suspend the
operation of the treaty or terminate it and may do so
either only in their relations with the defaulting State
or altogether as between all the parties. When an in-
dividual party reacts alone the Commission considered
that its position is similar to that in the case of a bilateral
treaty, but that its right should be limited to suspending
the operation of the treaty in whole or in part as between
itself and the defaulting State. In the case of a multi-
lateral treaty the interests of the other parties have to be
taken into account and a right of suspension normally
provides adequate protection to the State specially
affected by the breach. Moreover, the limitation of the
right of the individual party to a right of suspension
seemed to the Commission to be particularly necessary
in the case of general multilateral treaties of a law-making
character. Indeed, a question was raised as to whether
even suspension would be admissible in the case of
law-making treaties. The Commission felt, however,
that it would be inequitable to allow a defaulting State
to continue to enforce the treaty against the injured party,
whilst itself violating its obligations towards that State
under the treaty. Moreover, even such treaties as the
Genocide Convention and the Geneva Conventions on the
treatment of prisoners of war, sick and wounded allowed
an express right of denunciation independently of any
breach of the convention. The Commission concluded
that general law-making treaties should not, simply as
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such, be dealt with differently from other multilateral
treaties in the present connexion. Accordingly, sub-
paragraph (b) lays down that on a material breach of a
multilateral treaty any party specially affected by the
breach may invoke it as a ground for suspending the
operation of the treaty in whole or in part in the relations
between itself and the defaulting State.

(8) Paragraph 2(c) is designed to deal with the problem
raised in the comments of Governments of special types
of treaty, e.g. disarmament treaties, where a breach by
one party tends to undermine the whole regime of the
treaty as between all the parties. In the case of a material
breach of such a treaty the interests of an individual party
may not be adequately protected by the rules contained in
paragraphs 2(a) and (b). It could not suspend the perfor-
mance of its own obligations under the treaty vis-a-vis
the defaulting State without at the same time violating
its obligations to the other parties. Yet, unless it does so,
it may be unable to protect itself against the threat result-
ing from the arming of the defaulting State. In these cases,
where a material breach of the treaty by one party
radically changes the position of every party with respect
to the further performance of its obligations, the Com-
mission considered that any party must be permitted
without first obtaining the agreement of the other parties
to suspend the operation of the treaty with respect to
itself generally in its relations with all the other parties.
Paragraph 2(c) accordingly so provides.

(9) Paragraph 3 defines the kind of breach which may
give rise to a right to terminate or suspend the treaty.
Some authorities have in the past seemed to assume
that any breach of any provision would suffice to justify
the denunciation of the treaty. The Commission, however,
was unanimous that the right to terminate or suspend
must be limited to cases where the breach is of a serious
character. It preferred the term "material" to "funda-
mental" to express the kind of breach which is required.
The word "fundamental" might be understood as meaning
that only the violation of a provision directly touching
the central purposes of the treaty can ever justify the
other party in terminating the treaty. But other provisions
considered by a party to be essential to the effective
execution of the treaty may have been very material in
inducing it to enter into the treaty at all, even although
these provisions may be of an ancillary character. Clearly,
an unjustified repudiation of the treaty—a repudiation
not sanctioned by any of the provisions of the present
articles—would automatically constitute a material
breach of the treaty; and this is provided for in sub-
paragraph (a) of the definition. The other and more
general form of material breach is that in sub-paragraph
(b), and is there defined as a violation of a provision
essential to the accomplishment of any object or purpose
of the treaty.

(10) Paragraph 4 merely reserves the rights of the parties
under any specific provisions of the treaty applicable
in the event of a breach.

Article 58.250 Supervening impossibility of performance

A party may invoke an impossibility of performing a
treaty as a ground for terminating it if the impossibility
results from the permanent disappearance or destruction
of an object indispensable for the execution of the treaty.
If the impossibility is temporary, it may be invoked only
as a ground for suspending the operation of the treaty.

Commentary

(1) The present article concerns the termination of a
treaty or the suspension of its operation in consequence
of the permanent or temporary total disappearance or
destruction of an object indispensable for its execution.
The next article concerns the termination of a treaty in
consequence of a fundamental change in the circumstances
existing at the time when it was entered into. Cases of
supervening impossibility of performance are ex hypothesi
cases where there has been a fundamental change in the
circumstances existing at the time when the treaty was
entered into. Some members of the Commission felt
that it was not easy to draw a clear distinction between
the types of cases dealt with in the two articles and were
in favour of amalgamating them. The Commission,
however, considered that juridically "impossibility of
performance" and "fundamental change of circumstances"
are distinct grounds for regarding a treaty as having
been terminated, and should be kept separate. Although
there might be borderline cases in which the two articles
tended to overlap, the criteria to be employed in applying
the articles were not the same, and to combine them
might lead to misunderstanding.

(2) The article provides that the permanent disappearance
or destruction of an object indispensable for the execution
of the treaty may be invoked as a ground for putting an
end to the treaty. State practice furnishes few examples
of the termination of a treaty on this ground. But the
type of cases envisaged by the article is the submergence
of an island, the drying up of a river or the destruction
of a dam or hydro-electric installation indispensable
for the execution of a treaty.

(3) The article further provides that, if the impossibility
is temporary, it may be invoked only as a ground for
suspending the operation of the treaty. The Commission
appreciated that such cases might be regarded simply as
cases where force majeure could be pleaded as a defence
exonerating a party from liability for non-performance
of the treaty. But it considered that, when there is a
continuing impossibility of performing recurring obli-
gations of a treaty, it is desirable to recognize, as part of
the law of treaties, that the operation of a treaty may be
suspended temporarily.

(4) The fact that the article deals first with cases of
termination is not meant to imply that termination is to
be regarded as the normal result in such cases or that
there is any presumption that the disappearance or
destruction of an object indispensable to the execution
of the treaty will be permanent. On the contrary, the
Commission considered it essential to underline that,

250 1963 draft, article 43.
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unless it is clear that the impossibility will be permanent,
the right of the party must be limited to invoking it as
a ground for suspending the operation of the treaty. In
other words, it regarded "suspension of the operation
of the treaty" rather than "termination" as the desirable
course of action, not vice versa.

(5) The Commission appreciated that in cases under
this article, unlike cases of breach, the ground of termi-
nation, when established, might be said to have auto-
matic effects on the validity of the treaty. But it felt
bound to state the rule in the form not of a provision
automatically terminating the treaty but one entitling the
parties to invoke the impossibility of performance as a
ground for terminating the treaty. The point is that
disputes may arise as to whether a total disappearance
or destruction of the subject-matter of the treaty has in
fact occurred, and in the absence of compulsory adjudi-
cation it would be inadvisable to adopt, without any
qualification, a rule bringing about the automatic abro-
gation of the treaty by operation of law. Otherwise,
there would be a risk of arbitrary assertions of a supposed
impossibility of performance as a mere pretext for
repudiating a treaty. For this reason, the Commission
formulated the article in terms of a right to invoke the
impossibility of performance as a ground for terminating
the treaty and made this right subject to the procedural
requirements of article 62.

(6) The Commission appreciated that the total extinction
of the international personality of one of the parties to a
bilateral treaty is often cited as an instance of impossibility
of performance, but decided against including it in the
present article for two reasons. First, it would be mislead-
ing to formulate a provision concerning the extinction
of the international personality of a party without at the
same time dealing with, or at least reserving, the question
of the succession of States to treaty rights and obligations.
The subject of succession is a complex one which is
already under separate study in the Commission and it
would be undesirable to prejudge the outcome of that
study. Accordingly, the Commission did not think that
it should deal with this subject in the present article, and,
as already mentioned in paragraph (5) of the commentary
to article 39, it decided to reserve the question in a general
provision in article 69.

(7) Certain Governments in their comments raised the
question whether, in connexion with both the present
article and article 59 (fundamental change of circum-
stances), special provision should be made for cases
where the treaty has been partly performed and benefits
obtained by one party before the cause of termination
supervenes. The Commission, while recognizing that
problems of equitable adjustment may arise in such
cases, doubted the advisability of trying to regulate them
by a general provision in articles 58 and 59. It did not
seem to the Commission possible to go beyond the
provisions of article 66 and 67, paragraph 2, dealing
with the consequences of the termination of a treaty.

Article 59.251 Fundamental change of circumstances

1. A fundamental change of circumstances which has
occurred with regard to those existing at the time of the
conclusion of a treaty, and which was not foreseen by the
parties, may not be invoked as a ground for terminating
or withdrawing from the treaty unless:

(a) The existence of those circumstances constituted an
essential basis of the consent of the parties to be bound
by the treaty; and

(b) The effect of the change is radically to transform
the scope of obligations still to be performed under the
treaty.

2. A fundamental change of circumstances may not be
invoked:

(a) As a ground for terminating or withdrawing from a
treaty establishing a boundary;

(b) If the fundamental change is the result of a breach
by the party invoking it either of the treaty or of a different
international obligation owed to the other parties to the
treaty.

Commentary

(1) Almost all modern jurists, however reluctantly,
admit the existence in international law of the principle
with which this article is concerned and which is com-
monly spoken of as the doctrine of rebus sic stantibus.
Just as many systems of municipal law recognize that,
quite apart from any actual impossibility of .performance,
contracts may become inapplicable through a funda-
mental change of circumstances, so also treaties may
become inapplicable for the same reason. Most jurists,
however, at the same time enter a strong caveat as to
the need to confine the scope of the doctrine within
narrow limits and to regulate strictly the conditions under
which it may be invoked; for the risks to the security
of treaties which this doctrine presents in the absence
of any general system of compulsory jurisdiction are
obvious. The circumstances of international life are
always changing and it is easy to allege that the changes
render the treaty inapplicable.

(2) The evidence of the principle in customary law is
considerable, but the International Court has not yet
committed itself on the point. In the Free Zones case,252

having held that the facts did not in any event justify
the application of the principle, the Permanent Court
expressly reserved its position. It observed that it became
unnecessary for it to consider "any of the questions
of principle which arise in connexion with the theory
of the lapse of treaties by reason of change of circum-
stances, such as the extent to which the theory can be
regarded as constituting a rule of international law, the
occasions on which and the methods by which effect
can be given to the theory, if recognized, and the question
whether it would apply to treaties establishing rights
such as that which Switzerland derived from the treaties
of 1815 and 1816".

251 1963 draft, article 44.
252 P.C.7./.(1932), Series A/B, No. 46, pp. 156-158.
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(3) Municipal courts, on the other hand, have not
infrequently recognized the relevance of the principle
in international law, though for one reason or another
they have always ended by rejecting the application of
it in the particular circumstances of the case before
them.253 These cases contain the propositions that the
principle is limited to changes in circumstances the con-
tinuance of which, having regard to the evident inten-
tion of the parties at the time, was regarded as a tacit
condition of the agreement,254 that the treaty is not
dissolved automatically by law upon the occurrence of
the change but only if the doctrine is invoked by one of
the parties,255 and that the doctrine must be invoked
within a reasonable time after the change in the circum-
stances was first perceived.256 Moreover, in Bremen
v. Prussia257 the German Reichsgericht, while not dis-
puting the general relevance of the doctrine, considered
it altogether inapplicable to a case where one party was
seeking to release itself not from the whole treaty but
only from certain restrictive clauses which had formed
an essential part of an agreement for an exchange of
territory.

(4) The principle of rebus sic stantibus has not infrequently
been invoked in State practice either eo nomine or in
the form of a reference to a general principle claimed to
justify the termination or modification of treaty obliga-
tions by reason of changed circumstances. Detailed
examination of this State practice is not possible in the
present report. Broadly speaking, it shows a wide accept-
ance of the view that a fundamental change of circum-
stances may justify a demand for the termination or
revision of a treaty, but also shows a strong disposition
to question the right of a party to denounce a treaty
unilaterally on this ground. The most illuminating indica-
tions as to the attitude of States regarding the principle
are perhaps statements submitted to the Court in the
cases where the doctrine has been invoked. In the
Nationality Decrees case the French Government con-
tended that "perpetual" treaties are always subject to
termination in virtue of the rebus sic stantibus clause
and claimed that the establishment of the French pro-
tectorate over Morocco had for that reason had the
effect of extinguishing certain Anglo-French treaties.258

The British Government, while contesting the French
Government's view of the facts, observed that the most
forceful argument advanced by France was that of

253 e.g. Hooper v. United States, H u d s o n , Cases on International
Law, second edi t ion, p . 930 ; Lucerne v. Aargau (1888), Arrets du
Tribunal Federal Suisse, vol . 8, p . 57 ; In re Lepeschkin, Annual
Digest of Public International Law Cases, 1923-24, Case N o . 189;
Bremen v. Prussia, ibid., 1925-26, Case N o . 266; Rothschild and
Sons v. Egyptian Government, ibid., 1925-26, C a s e N o . 14; Canton of
Thurgauw. Canton of St. Gallen, ibid., 1927-28, C a s e N o . 289 ; Bertaco
v. Bancel, ibid., 1935-37, Case N o . 2 0 1 ; Stransky v. Zivnostenska
Bank, International Law Reports, 1955, p p . 424-427.

254 Lucerne v. Aargau; Canton ofThurgau v. Canton of St. Gallen;
Hooper v. United States.

255 In re Lepeschkin; Stransky v. Zivnostenska Bank.
256 Canton of Thurgau v. Canton of St. Gallen.
257 Annual Digest of Public International Law Cases, 1925-26,

Case No. 266.
258 P.C.I.J., Series C, No. 2, pp. 187 and 188.

rebus sic stantibus.259 In the case concerning The Denun-
ciation of the Sino-Belgian Treaty of1865, China invoked,
in general terms, changes of circumstances as a justifica-
tion of her denunciation of a sixty-year-old treaty, and
supported her contention with a reference to Article 19
of the Covenant of the League of Nations.260 The article,
however, provided that the Assembly of the League
should "from time to time advise the reconsideration by
Members of the League of treaties which have become
inapplicable", and the Belgian Government replied that
neither Article 19 nor the doctrine of rebus sic stantibus
contemplated the unilateral denunciation of treaties.
It further maintained that there could be no question
of China's denouncing the treaty because of a change of
circumstances unless she had at least tried to obtain its
revision through Article 19; that where both parties were
subject to the Court's jurisdiction, the natural course
for China, in case of dispute, was to obtain a ruling
from the Court; and that if she did not, she could not
denounce the treaty without Belgium's consent.261 In
the Free Zones case262 the French Government, the
Government invoking the rebus sic stantibus principle,
itself emphasized that the principle does not allow uni-
lateral denunciation of a treaty claimed to be out of date.
It argued that the doctrine would cause a treaty to lapse
only "lorsque le changement de circonstances aura ete
reconnu par un acte faisant droit entre les deux Etats
inter•esses'"''; and it further said: "cet acte faisant droit
entre les deux Etats interesses peut etre soit un accord,
lequel accord sera une reconnaissance du changement
des circonstances et de son ejfet sur le traite, soit une
sentence dujuge international competent s'il y en a un". 263

Switzerland, emphasizing the differences of opinion
amongst jurists in regard to the principle, disputed the
existence in international law of any such right to the
termination of a treaty because of changed circum-
stances enforceable through the decision of a competent
tribunal. But. she rested her case primarily on three
contentions: (a) the circumstances alleged to have changed
were not circumstances on the basis of whose continuance
the parties could be said to have entered into the treaty;
(b) in any event, the doctrine does not apply to treaties
creating territorial rights; and (c) France had delayed
unreasonably long after the alleged changes of circum-
stances had manifested themselves.2G4 France does not
appear to have disputed that the doctrine is inapplicable
to territorial rights; instead, she drew a distinction
between territorial rights and "personal" rights created
on the occasion of a territorial settlement.265 The Court
upheld the Swiss Government's contentions on points (a)
and (c), but did not pronounce on the application of the
rebus sic stantibus principle to treaties creating territorial
rights.

259 Ibid., p p . 208 a n d 209.
260 Ibid., No. 16,1. p. 52.
261 Ibid., pp. 22-23; the case was ultimately settled by the conclu-

sion of a new treaty.
262 Ibid., Series A/B, No. 46.
263 Ibid., Series C, N o . 58. p p . 578-579, 109-146, and 405-415; see

also Series C, N o . 17, I , p p . 89, 250, 256, 283-284.
264 Ibid., Series C, N o . 58, p p . 463-476.
265 Ibid., p p . 136-143.
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(5) The principle has also been invoked in debates in
political organs of the United Nations, either expressly
or by implication. In these debates, the existence of the
principle has not usually been disputed, though emphasis
has been placed on the conditions restricting its applica-
tion. The Secretary-General also, in a study of the validity
of the minorities treaties concluded during the League
of Nations era, while fully accepting the existence of the
principle in international law, emphasized the exceptional
and limited character of its application.266 In their com-
ments some Governments expressed doubts as to how far
the principle could be regarded as an already accepted
rule of international law; and others emphasized the
dangers which the principle involved for the security of
treaties unless the conditions for its application were
closely denned and adequate safeguards were provided
against its arbitrary application.

(6) The Commission concluded that the principle, if
its application were carefully delimited and regulated,
should find a place in the modern law of treaties. A
treaty may remain in force for a long time and its stipula-
tions come to place an undue burden on one of the
parties as a result of a fundamental change of circum-
stances. Then, if the other party were obdurate in oppos-
ing any change, the fact that international law recognized
no legal means of terminating or modifying the treaty
otherwise than through a further agreement between the
same parties might impose a serious strain on the rela-
tions between the States concerned; and the dissatisfied
State might ultimately be driven to take action outside
the law. The number of cases calling for the application
of the rule is likely to be comparatively small. As pointed
out in the commentary to article 51, the majority of
modern treaties are expressed to be of short duration,
or are entered into for recurrent terms of years with a
right to denounce the treaty at the end of each term, or
are expressly or implicitly terminable upon notice. In
all these cases either the treaty expires automatically
or each party, having the power to terminate the treaty,
has the power also to apply pressure upon the other party
to revise its provisions. Nevertheless, there may remain
a residue of cases in which, failing any agreement, one
party may be left powerless under the treaty to obtain
any legal relief from outmoded and burdensome provi-
sions. It is in these cases that the rebus sic stantibus
doctrine could serve a purpose as a lever to induce a
spirit of compromise in the other party. Moreover,
despite the strong reservations often expressed with
regard to it, the evidence of the acceptance of the doctrine
in international law is so considerable that it seems to
indicate a recognition of a need for this safety-valve in
the law of treaties.

(7) In the past the principle has almost always been
presented in the guise of a tacit condition implied in
every "perpetual" treaty that would dissolve it in the
event of a fundamental change of circumstances. The
Commission noted, however, that the tendency to-day
was to regard the implied term as only a fiction by which
it was attempted to reconcile the principle of the dissolu-
tion of treaties in consequence of a fundamental change

of circumstances with the rule pacta sunt servanda. In
most cases the parties gave no thought to the possibility
of a change of circumstances and, if they had done so,
would probably have provided for it in a different
manner. Furthermore, the Commission considered the
fiction to be an undesirable one since it increased the
risk of subjective interpretations and abuse. For this
reason, the Commission was agreed that the theory of
an implied term must be rejected and the doctrine for-
mulated as an objective rule of law by which, on grounds
of equity and justice, a fundamental change of circum-
stances may, under certain conditions, be invoked by a
party as a ground for terminating the treaty. It further
decided that, in order to emphasize the objective character
of the rule, it would be better not to use the term "rebus
sic stantibus" either in the text of the article or even in
the title, and so avoid the doctrinal implication of that
term.

(8) The Commission also recognized that jurists have
in the past often limited the application of the principle to
so-called perpetual treaties, that is, to treaties not making
any provision for their termination. The reasoning by
which this limitation of the principle was supported by
these authorities did not, however, appear to the Commis-
sion to be convincing. When a treaty had been given a
duration of ten, twenty, fifty or ninety-nine years, it
could not be excluded that a fundamental change of
circumstances might occur which radically affected the
basis of the treaty. The cataclysmic events of the present
century showed how fundamentally circumstances may
change within a period of only ten or twenty years.
If the doctrine were regarded as an objective rule of law
founded upon the equity and justice of the matter, there
did not seem to be any reason to draw a distinction
between "perpetual" and "long term" treaties. More-
over, practice did not altogether support the view that
the principle was confined to "perpetual" treaties. Some
treaties of limited duration actually contained what were
equivalent to rebus sic stantibus provisions.267 The
principle had also been invoked sometimes in regard to
limited treaties, as for instance, in the resolution of the
French Chamber of Deputies of 14 December 1932,
expressly invoking the principle of rebus sic stantibus
with reference to the Franco-American war debts agree-
ment of 1926.26S The Commission accordingly decided
that the rule should not be limited to treaties containing
no provision regarding their termination, though for
obvious reasons it would seldom or never have relevance
for treaties of limited duration or which are terminable
upon notice.

(9) Paragraph 1 defines the conditions under which a
change of circumstances may be invoked as a ground
for terminating a treaty or for withdrawing from a
multilateral treaty. This definition contains a series of

266 E /CN.4 /367 , p . 37, see also E / C N . 4 / 3 6 7 / A d d . l .

267 e.g., article 21 of the Treaty on Limitation of Naval Arma-
ment, signed at Washington, 6 February 1922 (Hudson, International
Legislation, vol. II, p. 820); article 26 of the Treaty for the Limitation
of Naval Armament, signed at London, 25 March 1936 {Ibid.,
vol. VII, p. 280); and Convention regarding the r6gime of the
Straits, signed at Montreux, 20 July 1936 {L.N.T.S., vol. 173, p. 229).

268 For the text of the resolution, see A.-C. Kiss, Repertoire
frangais de droit international, vol. 5, pp. 384-385.
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limiting conditions: (1) the change must be of circum-
stances existing at the time of the conclusion of the
treaty; (2) that change must be a fundamental one;
(3) it must also be one not foreseen by the parties;
(4) the existence of those circumstances must have
constituted an essential basis of the consent of the parties
to be bound by the treaty; and (5) the effect of the change
must be radically to transform the scope of obligations
still to be performed under the treaty. The Commission
attached great importance to the strict formulation of
these conditions. In addition, it decided to emphasize
the exceptional character of this ground of termination
or withdrawal by framing the article in negative form:
"a fundamental change of circumstances . . . may not be
invoked as a ground for terminating or withdrawing
from a treaty unless etc.".
(10) The question was raised in the Commission whether
general changes of circumstances quite outside the treaty
might not sometimes bring the principle of fundamental
change of circumstances into operation. But the Com-
mission considered that such general changes could
properly be invoked as a ground for terminating or with-
drawing from a treaty only if their effect was to alter
a. circumstance constituting an essential basis of the
consent of the parties to the treaty. Some members of
the Commission favoured the insertion of a provision
making it clear that a subjective change in the attitude
or policy of a Government could never be invoked as
a ground for terminating, withdrawing from or suspend-
ing the operation of a treaty. They represented that, if
this were not the case, the security of treaties might be
prejudiced by recognition of the principle in the present
article. Other members, while not dissenting from the
view that mere changes of policy on the part of a Govern-
ment cannot normally be invoked as bringing the principle
into operation, felt that it would be going too far to
state that a change of policy could never in any circum-
stances be invoked as a ground for terminating a treaty.
They instanced a treaty of alliance as a possible case
where a radical change of political alignment by the
Government of a country might make it unacceptable,
from the point of view of both parties, to continue with
the treaty. The Commission considered that the definition
of a "fundamental change of circumstances" in para-
graph 1 should suffice to exclude abusive attempts to
terminate a treaty on the basis merely of a change of
policy, and that it was unnecessary to go further into the
matter in formulating the article.

(11) Paragraph 2 excepts from the operation of the
article two cases. The first concerns treaties establishing
a boundary, a case which both States concerned in the
Free Zones case appear to have recognized as being
outside the rule, as do most jurists. Some members of
the Commission suggested that the total exclusion of these
treaties from the rule might go too far, and might be
inconsistent with the principle of self-determination
recognized in the Charter. The Commission, however,
concluded that treaties establishing a boundary should
be recognized to be an exception to the rule, because
otherwise the rule, instead of being an instrument of
peaceful change, might become a source of dangerous
frictions. It also took the view that "self-determination",

as envisaged in the Charter was an independent principle
and that it might lead to confusion if, in the context of
the law of treaties, it were presented as an application
of the rule contained in the present article. By excepting
treaties establishing a boundary from its scope the
present article would not exclude the operation of the
principle of self-determination in any case where the
conditions for its legitimate operation existed. The
expression "treaty establishing a boundary" was substi-
tuted for "treaty fixing a boundary" by the Commission,
in response to comments of Governments, as being a
broader expression which would embrace treaties of
cession as well as delimitation treaties.

(12) The second exception, dealt with in paragraph 2(b),
provides that a fundamental change may not be invoked
if it has been brought about by a breach of the treaty
by the party invoking it or by that party's breach of
other international obligations owed to the parties to
the treaty. This rule is, of course, simply an application
of the general principle of law that a party cannot take
advantage of its own wrong (Factory at Chorzow case,
P.C.I.J. (1927), Series A, No. 9 at page 31). As such it
is clearly applicable in any case arising under any of the
articles. Nevertheless, having regard to the particular
risk that a fundamental change of circumstances may
result from a breach, or series of breaches, of a treaty,
the Commission thought it desirable specifically to exclude
from the operation of the present article a fundamental
change of circumstances so brought about.

(13) Certain Governments in their comments emphasized
the dangers which this article may have for the security
of treaties unless it is made subject to some form of
independent adjudication. Many members of the Commis-
sion also stressed the importance which they attached
to the provision of adequate procedural safeguards
against arbitrary application of the principle of funda-
mental change of circumstances as an essential condition
of the acceptability of the article. In general, however,
the Commission did not consider the risks to the security
of treaties involved in the present article to be different
in kind or degree from those involved in the articles
dealing with the various grounds of invalidity or in arti-
cles 57, 58 and 61. It did not think that a principle,
valid in itself, could or should be rejected because of a
risk that a State acting in bad faith might seek to abuse
the principle. The proper function of codification, it
believed, was to minimize those risks by strictly denning
and circumscribing the conditions under which recourse
may properly be had to the principle; and this it has
sought to do in the present article. In addition, having
regard to the extreme importance of the stability of
treaties to the security of international relations, it has
attached to the present article, as to all the articles dealing
with grounds of invalidity or termination, the specific
procedural safeguards set out in article 62.

Article 60.269 Severance of diplomatic relations

The severance of diplomatic relations between parties
to a treaty does not in itself affect the legal relations
established between them by the treaty.

269 1964 draft, article 64.
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Commentary

(1) This article contemplates only the situation which
arises when diplomatic relations are severed between
two parties to a treaty, whether bilateral or multilateral,
between which normal diplomatic relations had pre-
viously subsisted. For the reasons stated in paragraph 29
of this report the question of the effect upon treaties of
the outbreak of hostilities—which may obviously be a
case when diplomatic relations are severed—is not dealt
with in the present articles. Similarly, any problems that
may arise in the sphere of treaties from the absence of
recognition of a Government do not appear to be such
as should be covered in a statement of the general law
of treaties. It is thought more appropriate to deal with
them in the context of other topics with which they are
closely related, either succession of States and Govern-
ments, which is excluded from the present discussion for
the reasons indicated in paragraph 30 of the Introduction
to this chapter, or recognition of States and Governments,
which the Commission in 1949 decided to include in its
provisional list of topics selected for codification. 27°

(2) There is wide support for the general proposition
that the severance of diplomatic relations does not
in itself lead to the termination of treaty relationships
between the States concerned.271 Indeed, many jurists
do not include the severance of diplomatic relations
in their discussion of the grounds for the termination
or suspension of the operation of treaties. That the
breaking off of diplomatic relations does not as such
affect the operation of the rules of law dealing with
other aspects of international intercourse is indeed
recognized in article 2(3) of the Vienna Convention
on Consular Relations of 1963272 which provides: "The
severance of diplomatic relations shall not ipso facto
involve the severance of consular relations"; while the
Vienna Convention on Diplomatic Relations of 1961
contains an article—article 45—dealing specifically with
the rights and obligations of the parties in the event
that diplomatic relations are broken off. It therefore
seems correct to state that in principle the mere break-
ing off of diplomatic relations does not of itself affect
the continuance in force of the treaty, or the continuance
of the obligation of the parties to apply it in accordance
with the rule pacta sunt servanda.

(3) The text of the article provisionally adopted in 1964
contained a second paragraph which expressly provided
that severance of diplomatic relations may be invoked
as a ground for suspending the operation of a treaty:
"if it results in the disappearance of the means necessary
for the application of the treaty". In other words, an
exception was admitted to the general rule in the event
that the severance of relations resulted in something
akin to a temporary impossibility of performing the
treaty through a failure of a necessary means. Certain

270 Yearbook of the International Law Commission, 1949, p . 281 .
271 Cf. Sir G. Fitzmaurice, second report on the law of

treaties (A/CN.4/107), article 5 (iii) and paragraph 34 of the
commentary, ibid., 1957, vol. II, p. 42; and fourth report on the
law of treaties (A/CN.4/120), article 4, ibid., 1959, vol. II, p. 54.

272 Uni ted Na t ions Conference on Consular Relat ions , Official
Records, vol. I I , p . 175.

Governments in their comments expressed anxiety lest
this exception, unless it was more narrowly defined,
might allow the severance of diplomatic relations to be
used as a pretext for evading treaty obligations. In the
light of these comments the Commission examined the
question de novo. It noted that the text of article 58 deal-
ing with supervening impossibility of performance, as
revised at the second part of its seventeenth session, con-
templates the suspension of the operation of a treaty on
the ground of impossibility of performance only in case
of the temporary "disappearance or destruction of an
object indispensable for the execution of the treaty";
and that the severance of diplomatic relations relates to
"means" rather than to an "object".

(4) Furthermore, the Commission revised its opinion
on the question of admitting the interruption of the
normal diplomatic channels as a case of the disappear-
ance of means indispensable for the execution of a treaty.
It considered that to-day the use of third States and even
of direct channels as means for making necessary com-
munications in case of severance of diplomatic relations
are so common that the absence of the normal channels
ought not to be recognized as a disappearance of a
"means" or of an "object" indispensable for the execution
of a treaty. It appreciated that, as some members pointed
out, the severance of diplomatic relations might be
incompatible with implementation of certain kinds of
political treaty such as treaties of alliance. But it concluded
that any question of the termination or suspension of the
operation of such treaties in consequence of the severance
of diplomatic relations should be left to be governed by
the general provisions of the present articles regarding
termination, denunciation, withdrawal from and sus-
pension of the operation of treaties. It therefore decided
to confine the present article to the general proposition
that severance of diplomatic relations does not in itself
affect the legal relations established by a treaty, and to
leave any special case to be governed by the other articles.

(5) The article accordingly provides simply that the
severance of diplomatic relations between parties to a
treaty does not in itself affect the legal relations between
them established by the treaty. The expression "severance
of diplomatic relations", which appears in Article 41 of the
Charter and in article 2, paragraph 3, of the Vienna
Convention of 1963 on Consular Relations, is used in
preference to the expression "breaking off of diplomatic
relations" found in article 45 of the Vienna Convention of
1961 on Diplomatic Relations.

Article 61.273 Emergence of a new peremptory norm of
general international law

If a new peremptory norm of general international law
of the kind referred to in article 50 is established, any
existing treaty which is in conflict with that norm becomes
void and terminates.

Commentary

(1) The rule formulated in this article is the logical
corollary of the rule in article 50 under which a treaty

1963 draft, article 45.
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i s void if it conflicts with a "peremptory norm of general
international law from which no derogation is permitted".
Article 50, as explained in the commentary to it, is based
upon the hypothesis that in international law to-day there
are a certain number of fundamental rules of international
public order from which no State may derogate even by
agreement with another State. Manifestly, if a new rule
of that character—a new rule of jus cogens—emerges,
its effect must be to render void not only future but
existing treaties. This follows from the fact that a rule
of jus cogens is an over-riding rule depriving any act or
situation which is in conflict with it of legality. An
example would be former treaties regulating the slave
trade, the performance of which later ceased to be
compatible with international law owing to the general
recognition of the total illegality of all forms of slavery.

(2) The Commission discussed whether to make this
rule part of article 50, but decided that it should be
placed among the articles concerning the termination
of treaties. Although the rule operates to deprive the
treaty of validity, its effect is not to render it void ab initio,
but only from the date when the new rule of jus cogens is
established; in other words it does not annul the treaty,
it forbids its further existence and performance. It is
for this reason that the article provides that "If a new
peremptory norm of general international law . . . is estab-
lished", a treaty becomes void and terminates.

(3) Similarly, although the Commission did not think
that the principle of separability is appropriate when a
treaty is void ab initio under article 50 by reason of an
existing rule of jus cogens, it felt that different considera-
tions apply in the case of a treaty which was entirely
valid when concluded but is now found with respect to
some of its provisions to conflict with a newly established
rule of jus cogens. If those provisions can properly be
regarded as severable from the rest of the treaty, the
Commission thought that the rest of the treaty ought
to be regarded as still valid.

(4) In paragraph (6) of its commentary to article 50
the Commission has already emphasized that a rule
of jus cogens does not have retroactive effects and does
not deprive any existing treaty of its validity prior to
the establishment of that rule as a rule of jus cogens.
The present article underlines that point since it deals
with the effect of the emergence of a new rule of jus
cogens on the validity of a treaty as a case of the termina-
tion of the treaty. The point is further underlined by
article 67 which limits the consequences of the termination
of a treaty by reason of invalidity attaching to it under the
present article to the period after the establishment of the
new rule of jus cogens.

Section 4: Procedure

Article 62.274 Procedure to be followed in cases of inva-
lidity, termination, withdrawal from or suspension of
the operation of a treaty

*• A party which claims that a treaty is invalid or which
alleges a ground for terminating, withdrawing from or
suspending the operation of a treaty under the provisions

274 1963 draft, article 51.

of the present articles must notify the other parties of its
claim. The notification shall indicate the measure proposed
to be taken with respect to the treaty and the grounds
therefor.

2. If, after the expiry of a period which, except in cases
of special urgency, shall not be less than three months
after the receipt of the notification, no party has raised
any objection, the party making the notification may carry
out in the manner provided in article 63 the measure which
it has proposed.

3. If, however, objection has been raised by any other
party, the parties shall seek a solution through the means
indicated in Article 33 of the Charter of the United Nations.

4. Nothing in the foregoing paragraphs shall affect the
rights or obligations of the parties under any provisions
in force binding the parties with regard to the settlement
of disputes.

5. Without prejudice to article 42, the fact that a State
has not previously made the notification prescribed in
paragraph 1 shall not prevent it from making such notifi-
cation in answer to another party claiming performance
of the treaty or alleging its violation.

Commentary

(1) Many members of the Commission regarded the
present article as a key article for the application of the
provisions of the present part dealing with the invalidity,
termination or suspension of the operation of treaties.
They thought that some of the grounds upon which
treaties may be considered invalid or terminated or sus-
pended under those sections, if allowed to be arbitrarily
asserted in face of objection from the other party, would
involve real dangers for the security of treaties. These
dangers were, they felt, particularly serious in regard
to claims to denounce or withdraw from a treaty by
reason of an alleged breach by the other party or by
reason of a fundamental change of circumstances. In
order to minimize these dangers the Commission has
sought to define as precisely and as objectively as possible
the conditions under which the various grounds may
be invoked. But whenever a party to a treaty invokes
one of these grounds, the question whether or not its
claim is justified will nearly always turn upon facts the
determination or appreciation of which may be contro-
versial. Accordingly, the Commission considered it
essential that the present articles should contain pro-
cedural safeguards against the possibility that the nullity,
termination or suspension of the operation of a treaty
may be arbitrarily asserted as a mere pretext for getting
rid of an inconvenient obligation.

(2) States in the course of disputes have not infrequently
used language in which they appeared to maintain that
the nullity or termination of a treaty could not be estab-
lished except by consent of both parties. This presentation
of the matter, however, subordinates the application of
the principles governing the invalidity, termination and
suspension of the operation of treaties to the will of the
objecting State no less than the arbitrary assertion of the
nullity, termination or suspension of a treaty subordinates
their application to the will of the claimant State. The
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problem is the familiar one of the settlement of differences
between States. In the case of treaties, however, there is
the special consideration that the parties by negotiating
and concluding the treaty have brought themselves into
a relationship in which there are particular obligations
of good faith.
(3) In 1963, some members of the Commission were
strongly in favour of recommending that the application
of the present articles should be made subject to com-
pulsory judicial settlement by the International Court
of Justice, if the parties did not agree upon another
means of settlement. Other members, however, pointed
out that the Geneva Conventions on the Law of the
Sea and the two Vienna Conventions respectively on
Diplomatic and on Consular Relations did not provide
for compulsory jurisdiction. While not disputing the
value of recourse to the International Court of Justice
as a means of settling disputes arising under the present
articles, these members expressed the view that in the
present state of international practice it would not be
realistic for the Commission to put forward this solution
of the procedural problem. After giving prolonged
consideration to the question, the Commission concluded
that its appropriate course was, first, to provide a pro-
cedure requiring a party which invoked the nullity of
a treaty or a ground for terminating it to notify the
other parties and give them a proper opportunity to
state their views, and then, in the event of an objection
being raised by the other party, to provide that the
solution of the question should be sought through the
means indicated in Article 33 of the Charter. In other
words, the Commission considered that in dealing with
this problem it should take as its basis the general
obligation of States under international law to "settle
their international disputes by peaceful means in such
a manner that international peace and security, and
justice, are not endangered" which is enshrined in
Article 2, paragraph 3 of the Charter, and the means
for the fulfilment of which are indicated in Article 33
of the Charter.

(4) Governments in their comments appeared to be
at one in endorsing the general object of the article,
namely, the surrounding of the various grounds of
invalidity, termination and suspension with procedural
safeguards against their arbitrary application for the
purpose of getting rid of inconvenient treaty obligations.
A number of Governments took the position that para-
graphs 1 to 3 of the article did not go far enough in their
statement of the procedural safeguards and that specific
provisions, including independent adjudication, should
be made for cases where the parties are unable to reach
agreement. Others, on the other hand, expressed the
view that these paragraphs carry the safeguards as far
as it is proper to go in the present state of international
opinion in regard to acceptance of compulsory juris-
diction. The Commission re-examined the question in
the light of these comments and in the light also of the
discussions regarding the principle that States "shall settle
their international disputes by peaceful means in such
a manner that international peace and security, and justice,
are not endangered", which have taken place in the two
Special Committees on Principles of International Law

concerning Friendly Relations and Co-operation between
States. 275 It further took into account other evidence of
recent State practice, including the Charter and Protocol
of the Organization of African Unity. The Commission
concluded that the article, as provisionally adopted in
1963, represented the highest measure of common ground
that could be found among Governments as well as in
the Commission on this question. In consequence, it
decided to maintain the rules set out in the 1963 text of
the article, subject only to certain drafting changes.
(5) Paragraph 1 provides that a party claiming the nullity
of the treaty or alleging a ground for terminating it or
withdrawing from it or suspending its operation shall
put in motion a regular procedure under which it must
first notify the other parties of its claim. In doing so it
must indicate the measure which it proposes to take with
respect to the treaty, i.e. denunciation, termination, sus-
pension, etc. and its grounds for taking that measure.
Then by paragraph 2 it must give the other parties a
reasonable period within which to reply. Except in cases
of special urgency, the period must not be less than
three months. The second stage of the procedure depends
on whether or not objection is raised by any party.
If there is none or there is no reply before the expiry of
the period, the party may take the measure proposed
in the manner provided in article 63, i.e. by an instrument
duly executed and communicated to the other parties.
If, on the other hand, objection is raised, the parties
are required by paragraph 3, to seek a solution to the
question through the means indicated in Article 33 of
the Charter. The Commission did not find it possible
to carry the procedural provisions beyond this point
without becoming involved in some measure and in one
form or another in compulsory solution to the question
at issue between the parties. If after recourse to the
means indicated in Article 33 the parties should reach a
deadlock, it would be for each Government to appreciate
the situation and to act as good faith demands. There
would also remain the right of every State, whether or not
a Member of the United Nations, under certain condi-
tions, to refer the dispute to the competent organ of the
United Nations.

(6) Even if, for the reasons previously mentioned in
this commentary, the Commission felt obliged not to
go beyond Article 33 of the Charter in providing for
procedural checks upon arbitrary action, it considered
that the establishment of the procedural provisions of
the present article as an integral part of the law relating
to the invalidity, termination and suspension of the
operation of treaties would be a valuable step forward.
The express subordination of the substantive rights
arising under the provisions of the various articles to the
procedure prescribed in the present article and the checks
on unilateral action which the procedure contains would,
it was thought, give a substantial measure of protection
against purely arbitrary assertions of the nullity, termina-
tion or suspension of the operation of a treaty.
(7) Paragraph 4 merely provides that nothing in the
article is to affect the position of the parties under any

275 Report of the 1964 Special Committee (A/5746), chapter IV;
report of the 1966 Special Committee (A/6230), chapter III.
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provisions regarding the settlement of disputes in force
between the parties.

(8) Paragraph 5 reserves the right of any party to make
the notification provided in paragraph 1 by way of
answer to a demand for its performance or to a complaint
in regard to its violation, even though it may not pre-
viously have initiated the procedure laid down in the
article. In cases of error, impossibility of performance
or change of circumstances, for example, a State might
well not have invoked the ground in question before
being confronted with a complaint—perhaps even before
a tribunal. Subject to the provisions of article 42 con-
cerning the effect of inaction in debarring a State from
invoking a ground of nullity, termination or suspension,
it would seem right that a mere failure to have made a
prior notification should not prevent a party from making
it in answer to a demand for performance of the treaty
or to a complaint alleging its violation.

Article 63.276 Instruments for declaring invalid, termina-
ting, withdrawing from or suspending the operation of
a treaty

1. Any act declaring invalid, terminating, withdrawing
from or suspending the operation of a treaty pursuant to
the provisions of the treaty or of paragraphs 2 or 3 of
article 62 shall be carried out through an instrument
communicated to the other parties.

2. If the instrument is not signed by the Head of State,
Head of Government or Minister for Foreign Affairs,
the representative of the State communicating it may be
called upon to produce full powers.

Commentary

(1) This article and article 64 replace, with considerable
modifications, articles 49 and 50 of the draft provisionally
adopted in 1963.

(2) Article 50 of the 1963 draft dealt only with the pro-
cedure governing notices of termination, withdrawal or
suspension under a right provided for in the treaty. In
re-examining the article, the Commission noted that the
procedure governing the giving of notices of termination
under a treaty would be adequately covered by the
general article on notifications and communications—
now article 73—which it had decided to introduce into
the draft articles. In other words, it came to the conclusion
that the new article made paragraph 1 of article 50 of
the 1963 draft otiose. At the same time, it decided that
a general provision was required dealing with the instru-
ments by which, either under the terms of the treaty or
pursuant to paragraphs 2 and 3 of article 51 (present
article 62), an act declaring invalid, terminating or with-
drawing from or suspending the operation of a treaty
may be carried out. This provision is contained in para-
graph 1 of the present article, which the Commission
considered should logically be placed after article 62,
since the provision in paragraph 1 would necessarily
operate only after the application of the procedures in
article 62.

(3) Paragraph 2 of the present article replaces article 49
of the 1963 draft, which was entitled "authority to de-
nounce, terminate, etc." and which in effect would have
made the rules relating to "full powers" to represent the
State in the conclusion of a treaty equally applicable in
all stages of the procedure for denouncing, terminating,
withdrawing from or suspending the operation of a
treaty.
One Government in its comments questioned whether
the matter could be disposed of satisfactorily by a simple
cross reference to the article concerning "full powers".
Meanwhile the Commission had itself considerably revised
the formulation of the article concerning "full powers".
Accordingly, it re-examined the whole question of evi-
dence of authority to denounce, terminate, withdraw from
or suspend the operation of a treaty dealt with in article 49
of the 1963 draft. It. concluded that in the case of the
denunciation, termination, etc. of a treaty there was no
need to lay down rules governing evidence of authority
in regard to the notification and negotiation stages
contemplated in paragraphs 1-3 of article 51 of the 1963
draft, since the matter could be left to the ordinary
workings of diplomatic practice. In consequence it
decided to confine paragraph 2 of the present article to
the question of evidence of authority to execute the
final act purporting to declare the invalidity, termina-
tion, etc. of a treaty. The Commission considered that
the rule concerning evidence of authority to denounce,
terminate, etc., should be analogous to that governing
"full powers" to express the consent of a State to be
bound by a treaty. Paragraph 2 therefore provides that
"If the instrument is not signed by the Head of State,
Head of Government or Minister for Foreign Affairs,
the representative of the State communicating it may
be called upon to produce full powers".

(4) The importance of the present article, in the view of
the Commission, is that it calls for the observance of a
measure of formality in bringing about the invalidation,
termination, etc. of a treaty, and thereby furnishes a
certain additional safeguard for the security of treaties.
In moments of tension the denunciation or threat to
denounce a treaty has sometimes been made the subject
of a public utterance not addressed directly to the other
State concerned. But it is clearly essential that any such
declaration purporting to put an end to or to suspend
the operation of a treaty, at whatever level it is made,
should not be a substitute for the formal act which
diplomatic propriety and legal regularity would seem
to require.

Article 64.277 Revocation of notifications and instruments
provided for in articles 62 and 63

A notification or instrument provided for in articles 62
and 63 may be revoked at any time before it takes effect.

Commentary

(1) The present article replaces and reproduces the sub-
stance of paragraph 2 of article 50 of the 1963 draft.

276 1963 draft, articles 49 and 50, para. 1. 277 1963 draft, article 50, para. 2.
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(2) The Commission appreciated that in their comments
certain Governments had questioned the desirability of
stating the rule in a form which admitted a complete
liberty to revoke a notice of denunciation, termination,
withdrawal or suspension prior to the moment of its
taking effect. It also recognized that one of the purposes
of treaty provisions requiring a period of notice is to
enable the other parties to take any necessary steps in
advance to adjust themselves to the situation created by
the termination of the treaty or the withdrawal of a
party. But, after carefully re-examining the question, it
concluded that the considerations militating in favour
of ercouraging the revocation of notices and instruments
of denunciation, termination, etc. are so strong that the
general rule should admit a general freedom to do so
prior to the taking effect of the notice or instrument.
The Commission also felt that the right to revoke the
notice is really implicit in the fact that it is not to become
effective until a certain date and that it should be left to
the parties to lay down a different rule in the treaty in
any case where the particular subject-matter of the treaty
appeared to render this necessary. Moreover, if the other
parties were aware that the notice was not to become
definitive until after the expiry of a given period, they
would, no doubt, take that fact into account in any
preparations which they might make. The rule stated in
the present article accordingly provides that a notice or
instrument of denunciation, termination, etc. may be
revoked at any time unless the treaty otherwise provides.

Section 5: Consequences of the invalidity, termination or suspension
of the operation of a treaty

Article 65.278 Consequences of the invalidity of a treaty

1. The provisions of a void treaty have no legal force.

2. If acts have nevertheless been performed in reliance
on such a treaty:

(a) Each party may require any other party to establish
as far as possible in their mutual relations the position
that would have existed if the acts had not been performed;

(b) Acts performed in good faith before the nullity was
invoked are not rendered unlawful by reason only of the
nullity of the treaty.

3. In cases falling under articles 46, 47, 48 or 49, para-
graph 2 does not apply with respect to the party to which
the fraud, coercion or corrupt act is imputable.

4. In the case of the invalidity of a particular State's
consent to be bound by a multilateral treaty, the foregoing
rules apply in the relations between that State and the
parties to the treaty.

Commentary

(1) This article deals only with the legal effects of the
invalidity of a treaty. It does not deal with any questions
of responsibility or of redress arising from acts which
are the cause of the invalidity of a treaty. Fraud and
coercion, for example, may raise questions of responsi-
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bility and redress as well as of nullity. But those questions
are excluded from the scope of the present articles by the
general provision in article 69.

(2) The Commission considered that the establishment
of the nullity of a treaty on any of the grounds set forth
in section 2 of part V would mean that the treaty was
void ab initio and not merely from the date when the
ground was invoked. Only in the case of the treaty's
becoming void and terminating under article 61 of sec-
tion 3 of that part would the treaty not be invalid as
from the very moment of its purported conclusion.
Paragraph 1 of this article, in order to leave no doubt
upon this point, states simply that the provisions of a
void treaty have no legal force.

(3) Although the nullity attaches to the treaty ab initio,
the ground of invalidity may, for unimpeachable reasons,
have not been invoked until after the parties have for
some period acted in reliance on the treaty in good faith
as if it were entirely valid. In such cases the question
arises as to what should be their legal positions in regard
to those acts. The Commission considered that where
neither party was to be regarded as a wrong-doer in
relation to the cause of nullity (i.e. where no fraud,
corruption or coercion was imputable to either party),
the legal position should be determined on the basis of
taking account both of the invalidity of the treaty ab
initio and of the good faith of the parties. Paragraph 2{a)
accordingly provides that each party may require any
other party to establish as far as possible in their mutual
relations the position that would have existed if the acts
had not been performed. It recognizes that in principle
the invalidation of the treaty as from the date of its
conclusion is to have its full effects and that any party
may therefore call for the establishment, so far as pos-
sible, of the status quo ante. Paragraph 2(b), however,
protects the parties from having acts performed in good
faith in reliance on the treaty converted into wrongful
acts simply by reason of the fact that the treaty has
turned out to be invalid. The phrase "by reason only
of the nullity of the treaty" was intended by the Com-
mission to make it clear that, if the act in question were
unlawful for any other reason independent of the nullity
of the treaty, this paragraph would not suffice to render
it lawful.

(4) Paragraph 3, for obvious reasons, excepts from the
benefits of paragraph 2 a party whose fraud, coercion
or corrupt act has been the cause of the nullity of the
treaty. The case of a treaty void under article 50 by
reason of its conflict with a rule of jus cogens is not
mentioned in paragraph 3 because it is the subject of a
special provision in article 67.

(5) Paragraph 4 applies the provisions of the previous
paragraphs also in the case of the nullity of the consent
of an individual State to be bound by a multilateral
treaty. In that case they naturally operate only in the
relations between that State and the parties to the treaty.
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Article 66.279 Consequences of the termination of a treaty

1. Unless the treaty otherwise provides or the parties
otherwise agree, the termination of a treaty under its
provisions or in accordance with the present articles:

(a) Releases the parties from any obligation further to
perform the treaty;

(b) Does not affect any right, obligation or legal situation
of the parties created through the execution of the treaty
prior to its termination.

2. If a State denounces or withdraws from a multilateral
treaty, paragraph 1 applies in the relations between that
State and each of the other parties to the treaty from the
date when such denunciation or withdrawal takes effect.

Commentary

(1) Article 66, like the previous article, does not deal
with any question of responsibility or redress that may
arise from acts which are the cause of the termination
of a treaty, such as breaches of the treaty by one of the
parties; questions of State responsibility are excluded
from the draft by article 69.
(2) Some treaties contain express provisions regarding
consequences which follow upon their termination or
upon the withdrawal of a party. Article XIX of the
Convention on the Liability of Operators of Nuclear
Ships,280 for example, provides that even after the ter-
mination of the Convention, liability for a nuclear inci-
dent is to continue for a certain period with respect to
ships the operation of which was licensed during the
currency of the Convention. Again some treaties, for
example, the European Convention on Human Rights
and Fundamental Freedoms,281 expressly provide that
the denunciation of the treaty shall not release the State
from its obligations with respect to acts done during the
currency of the Convention. Similarly, when a treaty
is about to terminate or a party proposes to withdraw,
the parties may consult together and agree upon condi-
tions to regulate the termination or withdrawal. Clearly,
any such conditions provided for in the treaty or agreed
upon by the parties must prevail, and the opening words
of paragraph 1 of the article (which are also made appli-
cable to paragraph 2) so provide.

(3) Subject to any conditions contained in the treaty or
agreed between the parties, paragraph 1 provides, first,
that the termination of a treaty releases the parties from
any obligation further to perform it. Secondly, it provides
that the treaty's termination does not affect any right,
obligation or legal situation of the parties created through
the execution of the treaty prior to its termination. The
Commission appreciated that different opinions are ex-
pressed concerning the exact legal basis, after a treaty has
been terminated, of rights, obligations or situations result-
ing from executed provisions of the treaty, but did not
find it necessary to take a position on this theoretical
point for the purpose of formulating the rule in para-
graph \{d). On the other hand, by the words "any right,

279 1963 draft, article 53.
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obligation or legal situation of the parties created through
the execution of the treaty", the Commission wished to
make it clear that paragraph l(b) relates only to the right,
obligation or legal situation of the States parties to the
treaties created through the execution, and is not in any
way concerned with the question of the "vested interests"
of individuals.

(4) The Commission appreciated that in connexion with
article 58 (supervening impossibility of performance)
certain Governments raised the question of equitable
adjustment in the case of a treaty which has been partially
executed by one party only. The Commission, though
not in disagreement with the concept behind the sugges-
tions of these Governments, felt that the equitable adjust-
ment demanded by each case would necessarily depend
on its particular circumstances. It further considered
that, having regard to the complexity of the relations
between sovereign States, it would be difficult to for-
mulate in advance a rule which would operate satis-
factorily in each case. Accordingly, it concluded that the
matter should be left to the application of the principle
of good faith in the application of the treaties demanded
of the parties by the rule pacta sunt servanda.

(5) Paragraph 2 applies the same rules to the case of an
individual State's denunciation of or withdrawal from
a multilateral treaty in the relation between that State
and each of the other parties to the treaty.

(6) The present article has to be read in the light of
article 67, paragraph 2 of which lays down a special rule
for the case of a treaty which becomes void and terminates
under article 61 by reason of the establishment of a
new rule of jus cogens with which its provisions are in
conflict.

(7) The article also has to be read in conjunction with
article 40 which provides, inter alia, that the termination
or denunciation of a treaty or the withdrawal of a party
from it is not in any way to impair the duty of any State
to fulfil any obligation embodied in the treaty to which
it is subject under any other rule of international law.
This provision is likely to be of particular importance
in cases of termination, denunciation or withdrawal.
Moreover, although a few treaties, such as the Geneva
Conventions of 1949 for the humanizing of warfare,
expressly lay down that denunciation does not impair
the obligations of the parties under general international
law, the majority do not.

Article 67.282 Consequences of the nullity or termination
of a treaty conflicting with a peremptory norm of general
international law

1. In the case of a treaty void under article 50 the parties
shall:

(a) Eliminate as far as possible the consequences of
any act done in reliance on any provision which conflicts
with the peremptory norm of general international law;
and

(b) Bring their mutual relations into conformity with
the peremptory norm of general international law.

Article 65; United Nations Treaty Series, vol. 213, p. 252. 282 New article.
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2. In the case of a treaty which becomes void and ter-
minates under article 61, the termination of the treaty:

(a) Releases the parties from any obligation further to
perform the treaty;

(b) Does not affect any right, obb'gation or legal situation
of the parties created through the execution of the treaty
prior to its termination; provided that those rights, obli-
gations or situations may thereafter be maintained only
to the extent that their maintenance is not in itself in conflict
with the new peremptory norm of general international law.

Commentary

(1) The nullity of a treaty ab initio by reason of its con-
flict with a rule of jus cogens in force at the time of its
conclusion is a special case of nullity. The question which
arises in consequence of the invalidity is not so much
one of the adjustment of the position of the parties in
relation to each other as of the obligation of each of
them to bring its position into conformity with the rule
of jus cogens. Similarly, the termination of a treaty which
becomes void and terminates under article 61 by reason
of its conflict with a new rule of jus cogens is a special
case of termination (and indeed also a special case of
invalidity, since the invalidity does not operate ab initio).
Although the rules laid down in article 66, paragraph 1,
regarding the consequences of termination are applicable
in principle, account has to be taken of the new rule of
jus cogens in considering the extent to which any right,
obligation or legal situation of the parties created through
the previous execution of the treaty may still be maintained.

(2) The consequences of the nullity of a treaty under
article 50 and of the termination of a treaty under arti-
cle 61 both being special cases arising out of the applica-
tion of a rule of jus cogens, the Commission decided to
group them together in the present article. Another con-
sideration leading the Commission to place these cases
in the same article was that their juxtaposition would
serve to give added emphasis to the distinction between
the original nullity of a treaty under article 50 and the
subsequent annulment of a treaty under article 61 as
from the time of the establishment of the new rule of
jus cogens. Having regard to the misconceptions apparent
in the comments of certain Governments regarding the
possibility of the retroactive operation of these articles,
this additional emphasis on the distinction between the
nullifying effect of article 50 and the terminating effect
of article 61 seemed to the Commission to be desirable.

(3) Paragraph 1 requires the parties to a treaty void
ab initio under article 50 first to eliminate as far as pos-
sible the consequences of any act done in reliance on any
provision which conflicts with the rule of jus cogens,
and secondly, to bring their mutual relations into con-
formity with that rule. The Commission did not consider
that in these cases the paragraph should concern itself
with the mutual adjustment of their interests as such. It
considered that the paragraph should concern itself
solely with ensuring that the parties restored themselves
to a position which was in full conformity with the rule
of jus cogens.

(4) Paragraph 2 applies to cases under article 61 and the
rules regarding the consequences of the termination of

a treaty set out in paragraph 1 of article 66 with the
addition of one important proviso. Any right, obligation
or legal situation of the parties created through the
execution of the treaty may afterwards be maintained
only to the extent that its maintenance is not in itself in
conflict with the new rule of jus cogens. In other words,
a right, obligation or legal situation valid when it arose
is not to be made retroactively invalid; but its further
maintenance after the establishment of the new rule of
jus cogens is admissible only to the extent that such
further maintenance is not in itself in conflict with that
rule.

Article 68.2B3 Consequences of the suspension of the
operation of a treaty

1. Unless the treaty otherwise provides or the parties
otherwise agree, the suspension of the operation of a
treaty under its provisions or in accordance with the present
articles:

(a) Relieves the parties between which the operation of
the treaty is suspended from the obligation to perform
the treaty in their mutual relations during the period of
suspension;

(b) Does not otherwise affect the legal relations between
the parties established by the treaty.

2. During the period of the suspension the parties shall
refrain from acts tending to render the resumption of the
operation of the treaty impossible.

Commentary

(1) This article, like articles 65 and 66, does not touch
the question of responsibility, which is reserved by arti-
cle 69, but concerns only the direct consequences of the
suspension of the operation of the treaty.

(2) Since a treaty may sometimes provide for, or the
parties agree upon, the conditions which are to apply
during the suspension of a treaty's operation, the rule
contained in paragraph 1 is subject to any such provision
or agreement. This rule states in paragraph (a) that the
suspension of the operation of a treaty relieves the parties
between which the operation of the treaty is suspended
from the obligation to perform the treaty in their mutual
relations during the period of the suspension. The
sub-paragraph speaks of relieving "the parties between
which the operation of the treaty is suspended" because
in certain cases the suspension may occur between only
some of the parties to a multilateral treaty, for example,
under article 55 (inter se agreement to suspend) and
article 57, paragraph 2 (suspension in case of breach).

(3) Paragraph l(b), however, emphasizes that the sus-
pension of a treaty's operation "does not otherwise
affect the legal relations between the parties established by
the treaty". This provision is intended to make it clear
that the legal nexus between the parties established by
the treaty remains intact and that it is only the operation
of its provisions which is suspended.

(4) This point is carried further in paragraph 2, which
specifically requires the parties, during the period of the
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suspension, to refrain from acts calculated to render the
operation of the treaty impossible as soon as the ground
or cause of suspension ceases. The Commission con-
sidered this obligation to be implicit in the very concept
of "suspension", and to be imposed on the parties by
their obligation under the pacta sunt servanda rule
(article 23) to perform the treaty in good faith.

Part VI.—Miscellaneous provisions

Article 69.284 Cases of State succession and State
responsibility

The provisions of the present articles are without pre-
judice to any question that may arise in regard to a treaty
from a succession of States or from the international res-
ponsibility of a State.

Commentary

(1) The Commission, for the reasons explained in para-
graphs 29-31 of the Introduction to the present chapter
of this Report, decided not to include in the draft articles
any provisions relating (1) to the effect of the outbreak
of hostilities upon treaties, (2) to the succession of States
with respect to treaties, and (3) to the application of the
law of State responsibility in case of a breach of an
obligation undertaken in a treaty. In reviewing the final
draft, and more especially its provisions concerning the
termination and suspension of the operation of treaties,
the Commission concluded that it would not be adequate
simply to leave the exclusion from the draft articles of
provisions connected with the second and third topics
for explanation in the introduction to this chapter. It
decided that an express reservation in regard to the pos-
sible impact of a succession of States or of the interna-
tional responsibility of a State on the application of the
present articles was desirable in order to prevent any
misconceptions from arising as to the interrelation between
the rules governing those matters and the law of treaties.
Both these matters may have an impact on the operation
of certain parts of the law of treaties in conditions of
entirely normal international relations, and the Com-
mission felt that considerations of logic and of the com-
pleteness of the draft articles indicated the desirability
of inserting a general reservation covering cases of
succession and cases of State responsibility.

(2) Different considerations appeared to the Commis-
sion to apply to the case of an outbreak of hostilities
between parties to a treaty. It recognized that the state
of facts resulting from an outbreak of hostilities may have
the practical effect of preventing the application of the
treaty in the circumstances prevailing. It also recognized
that questions may arise as to the legal consequences of
an outbreak of hostilities with respect to obligations
arising from treaties. But it considered that in the inter-
national law of to-day the outbreak of hostilities between
States must be considered as an entirely abnormal con-
dition, and that the rules governing its legal consequences
should not be regarded as forming part of the general
rules of international law applicable in the normal

relations between States. Thus, the Geneva Conventions
codifying the law of the sea contain no reservation in
regard to the case of an outbreak of hostilities notwith-
standing the obvious impact which such an event may
have on the application of many provisions of those
Conventions; nor do they purport in any way to regulate
the consequences of such an event. It is true that one
article in the Vienna Convention on Diplomatic Relations
(article 44) and a similar article in the Convention on
Consular Relations (article 26) contain a reference to
cases of "armed conflict". Very special considerations,
however, dictated the mention of cases of armed conflict in
those articles and then only to underline that the rules
laid down in the articles hold good even in such cases.
The Vienna Conventions do not otherwise purport to
regulate the consequences of an outbreak of hostilities;
nor do they contain any general reservation with regard
to the effect of that event on the application of their
provisions. Accordingly, the Commission concluded that
it was justified in considering the case of an outbreak
of hostilities between parties to a treaty to be wholly
outside the scope of the general law of treaties to be
codified in the present articles; and that no account
should be taken of that case or any mention made of it
in the draft articles.

(3) The reservation regarding cases of a succession of
States and of international responsibility is formulated
in the present article in entirely general terms. The reason
is that the Commission considered it essential that the
reservation should not appear to prejudge any of the
questions of principle arising in connexion with these
topics, the codification of both of which the Commission
already has in hand.

Article 70.285 Case of an aggressor State

The present articles are without prejudice to any obli-
gation in relation to a treaty which may arise for an aggres-
sor State in consequence of measures taken in conformity
with the Charter of the United Nations with reference to
that State's aggression.

Commentary

(1) In its commentary on article 31, which specifies that
an obligation arises for a third State from a provision
in a treaty only with its consent, the Commission noted
that the case of an aggressor State would fall outside the
principle laid down in the article. At the same time,
it observes that article 49 prescribes the nullity of a treaty
procured by the coercion of a State by the threat or use
of force "in violation of the principles of the Charter
of the United Nations", and that a treaty provision
imposed on an aggressor State would not therefore
infringe article 49. Certain Governments also made this
point in their comments on article 59 of the 1964 draft
(present article 31), and suggested that a reservation
covering the case of an aggressor should be inserted
in the article. In examining this suggestion at the present
session, the Commission concluded that, if such a reserva-
tion were to be formulated, a more general reservation
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with respect to the case of an aggressor State applicable
to the draft articles as a whole might be preferable. It
felt that there might be other articles, for example, those
on termination and suspension of the operation of treaties,
where measures taken against an aggressor State might
have implications.

(2) Two main points were made in the Commission
in this connexion. First, if a general reservation were
to be introduced covering the draft articles as a whole,
some members stressed that it would be essential to
avoid giving the impression that an aggressor State is
to be considered as completely exlex with respect to the
law of treaties. Otherwise, this might impede the process
of bringing the aggressor State back into a condition
of normal relations with the rest of the international
community.

(3) Secondly, members stressed the possible danger of
one party unilaterally characterizing another as an
aggressor for the purpose of terminating inconvenient
treaties; and the need, in consequence, to limit any
reservation relating to the case of an aggressor State
to measures taken against it in conformity with the
Charter.

(4) Some members questioned the need to include a
reservation of the kind proposed in a general convention
on the law of treaties. They considered that the case of
an aggressor State belonged to a quite distinct part of
international law, the possible impact of which on the
operation of the law of treaties in particular circum-
stances could be assumed and need not be provided for
in the draft articles. The Commission, however, concluded
that, having regard to the nature of the above-mentioned
provisions of articles 49 and 31, a general reservation
in regard to the case of an aggressor State would serve
a useful purpose. At the same time, it concluded that the
reservation, if it was to be acceptable, must be framed in
terms which would avoid the difficulties referred to in
paragraphs (2) and (3) above.

(5) Accordingly, the Commission decided to insert in
the present article a reservation formulated in entirely
general terms and stating that the present articles on the
law of treaties are "without prejudice to any obligation
in relation to a treaty which may arise for an aggressor
State in consequence of measures taken in conformity
with the Charter of the United Nations with reference
to that State's aggression".

Part VII.—Depositaries, notifications, corrections and
registration

Article 71.286 Depositaries of treaties

1. The depositary of a treaty, which may be a State or
an international organization, shall be designated by the
negotiating States in the treaty or in some other manner.

2. The functions of a depositary of a treaty are inter-
national in character and the depositary is under an obli-
gation to act impartially in their performance.

Commentary

(1) The depositary of a treaty, whose principal functions
are set out in the next article, plays an essential procedural
role in the smooth operation of a multilateral treaty.
A multilateral treaty normally designates a particular
State or international organization as depositary. In
the case of a treaty adopted within an international
organization or at a conference convened under its
auspices, the usual practice is to designate the competent
organ of the organization as depositary, and in other
cases the State in whose territory the conference is con-
vened. The text of this article, as provisionally adopted
in 1962, gave expression to this practice in the form of
residuary rules which would govern the appointment
of the depositary of a multilateral treaty in the absence
of any nomination in the treaty itself. No Government
raised any objection to those residuary rules, but in
re-examining the article at its seventeenth session, the
Commission revised its opinion as to the utility of the
rules and concluded that the matter should be left to the
States which drew up the treaty to decide. Paragraph 1
of the article, as finally adopted, therefore simply pro-
vides that "The depositary of a treaty, which may be
a State or an international organization, shall be desig-
nated by the negotiating States in the treaty or in some
other manner".

(2) At its seventeenth session the Commission also
decided to transfer to the present article the substance
of what had appeared in its 1962 draft as paragraph 1
of article 29. This paragraph stressed the representative
character of the depositary's functions and its duty to
act impartially in their performance. In revising the
provision the Commission decided that it was preferable
to speak of a depositary's functions being international
in character. Accordingly, paragraph 2 of the present
article now states that "The functions of a depositary
of a treaty are international in character and the deposit-
ary is under an obligation to act impartially in their
performance". When the depositary is a State, in its
capacity as a party it may of course express its own
policies; but as depositary it must be objective and per-
form its functions impartially.

Article 72.287 Functions of depositaries

1. The functions of a depositary, unless the treaty other-
wise provides, comprise in particular:

(a) Keeping the custody of the original text of the treaty,
if entrusted to it;

(b) Preparing certified copies of the original text and
any further text in such additional languages as may be
required by the treaty and transmitting them to the States
entitled to become parties to the treaty;

(c) Receiving any signatures to the treaty and any
instruments and notifications relating to it;

(d) Examining whether a signature, an instrument or a
reservation is in conformity with the provisions of the treaty
and of the present articles and, if need be, bringing the
matter to the attention of the State in question;
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(<?) Informing the States entitled to become parties to
the treaty of acts, communications and notifications relating
to the treaty;

(/) Informing the States entitled to become parties to
the treaty when the number of signatures or of instruments
of ratification, accession, acceptance or approval required
for the entry into force of the treaty has been received or
deposited;

(g) Performing the functions specified in other provisions
of the present articles.

2. In the event of any difference appearing between a
State and the depositary as to the performance of the latter's
functions, the depositary shall bring the question to the
attention of the other States entitled to become parties
to the treaty or, where appropriate, of the competent organ
of the organization concerned.

Commentary

(1) Mention is made of the depositary in various pro-
visions of the present articles and the Commission con-
sidered it desirable to state in a single article the principal
functions of a depositary. In doing so, it gave particular
attention to the Summary of the Practice of the Secretary-
General as Depositary of Multilateral Agreements.288

Paragraph 1, therefore, without being exhaustive, specifies
the principal functions of a depositary. The statement
of these functions in the text of an article provisionally
adopted in 1962 has been shortened and modified in
the light of the comments of Governments.

(2) Paragraph i(a) speaks of the depositary's function
of "keeping the custody of the original text of the treaty,
if entrusted to it". This is because sometimes, for example,
the original text is permanently or temporarily deposited
with the host State of a conference while an international
organization acts as the depositary, as in the case of the
Vienna Conventions on Diplomatic and Consular Rela-
tions.

(3) Paragraph 7(b) needs no comment other than to
mention that the requirement for the preparation of
texts in additional languages may possibly arise from the
rules of an international organization, in which case the
matter is covered by article 4. Paragraph 7(c) needs no
comment.

(4) Paragraph l(d) recognizes that a depositary has a
certain duty to examine whether signatures, instruments
and reservations are in conformity with any applicable
provisions of the treaty or of the present articles, and if
necessary to bring the matter to the attention of the
State in question. That is, however, the limit of the
depositary's duty in this connexion. It is no part of the
functions to adjudicate on the validity of an instrument
°r reservation. If an instrument or reservation appears
to be irregular, the proper course of a depositary is to
draw the attention of the reserving State to the matter
and, if the latter does not concur with the depositary, to
communicate the reservation to the other interested
States and bring the question of the apparent irregularity
t o t n e ir attention in accordance with paragraph 2 of the
Present article.

(5) Paragraph i(e) needs no comment except to recall
the significance of article 73 in this connexion and to
underline the obvious desirability of the prompt perfor-
mance of this function by a depositary.

(6) Paragraph l(f) notes the duty of the depositary to
inform the States entitled to become parties to the
treaty when the number of signatures or of instruments
of ratification, etc. required for the entry into force
of the treaty have been received or deposited. The
question whether the required number has been reached
may sometimes pose a problem, as when questionable
reservations have been made. In this connexion, as in
others, although the depositary has the function of
making a preliminary examination of the matter, it is
not invested with competence to make a final determina-
tion of the entry into force of the treaty binding upon
the other States concerned. However normal it may be
for States to accept the depositary's appreciation of
the date of the entry into force of a treaty, it seems
clear that this appreciation may be challenged by another
State and that then it would be the duty of the depositary
to consult all the other interested States as provided in
paragraph 2 of the present article.

(7) Paragraph 7(g) needs no comment.

(8) Paragraph 2 lays down the general principle that
in the event of any differences appearing between any
State and the depositary as to the performance of the
latter's functions, the proper course and the duty of the
depositary is to bring the question to the attention of
the other negotiating States or, where appropriate, of
the competent organ of the organization concerned.
This principle really follows from the fact that, as in-
dicated above, the depositary is not invested with any
competence to adjudicate upon or to determine matters
arising in connexion with the performance of its functions.

Article 73.289 Notifications and communications

Except as the treaty or the present articles otherwise
provide, any notification or communication to be made by
any State under the present articles shall:

(a) If there is no depositary, be transmitted directly to
the States for which it is intended, or if there is a deposi-
tary, to the latter;

(b) Be considered as having been made by the State in
question only upon its receipt by the State to which it was
transmitted or, as the case may be, upon its receipt by the
depositary;

(c) If transmitted to a depositary, be considered as
received by the State for which it was intended only upon
the latter State's having been informed by the depositary
in accordance with article 72, paragraph l(e).

Commentary

(1) The drafts provisionally adopted by the Commission
at its fourteenth, fifteenth and sixteenth sessions contained
a number of articles in which reference was made to
communications or notifications to be made directly to
the States concerned, or if there was a depositary, to the
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latter. Article 29 of the 1962 draft also contained pro-
visions regarding the duty of a depositary to transmit
such notifications or communications to the interested
States. In re-examining certain of these provisions at its
seventeenth session the Commission concluded that it
would allow a considerable simplification to be effected
in the texts of the various articles if a general article were
to be introduced covering notifications and communi-
cations.
(2) If the treaty itself contains provisions regulating
the making of notifications or communications required
under its clauses, they necessarily prevail, as the open-
ing phrase of the article recognizes. But the general rule
contained in sub-paragraph (a), which reflects the existing
practice, is that if there is no depositary, a notification
or communication is to be transmitted directly to the
State for which it is intended, whereas if there is a depo-
sitary it is to be transmitted to the latter, whose function
it will be under article 72 to inform the other States
of the notification or communication. Such is, therefore,
the rule given in sub-paragraph (a) of this article. This
rule relates essentially to notifications and communica-
tions relating to the "life" of the treaty—acts establishing
consent, reservations, objections, notices regarding inval-
idity, termination, etc. Treaties which have depositaries,
such as the Vienna Conventions on Diplomatic and
Consular Relations, may contain provisions relating to
substantive matters which require notifications. Normally,
the context in which they occur will make it plain that
the notifications are to be made directly to the State
for which they are intended; and in any event the Com-
mission considered that in such cases the procedure to
be followed would be a matter of the interpretation of
the treaty.

(3) The problem which principally occupied the Com-
mission related to the legal questions as to the points
of time at which a notification or communication was
to be regarded as having been accomplished by the
State making it, and as operative with respect to the
State for which it was intended. Sub-paragraphs (b)
and (c) express the Commission's conclusions on these
questions. The Commission did not consider that there
was any difficulty when the notification or communication
was transmitted directly to the State for which it was
intended. In these cases, in its opinion, the rule must be
that a notification or communication is not to be consid-
ered as "made" by the State transmitting it until it has
been received by the State for which it is intended. Equally,
of course, it is not to be considered as received by, and
legally in operation with respect to, the latter State until
that moment. Such is the rule laid down in paragraph (b)
for these cases.

(4) The main problem is the respective positions of the
transmitting State and of the other States when a noti-
fication or communication is sent by the former to the
depositary of the treaty. In these cases, there must in
the nature of things be some interval of time before the
notification is received by the State for which it is intended.
Inevitably, the working of the administrative processes
of the depositary and the act of retransmission will
entail some delay. Moreover, the Commission was
informed that in practice cases are known to occur

where the delay is a matter of weeks rather than of days.
The question of principle at issue is whether the depositary
is to be considered the agent of each party so that receipt
of a notification or communication by a depositary must
be treated as the equivalent of receipt by the State for
which it was intended. On this question the majority
of the Commission concluded that the depositary is to
be considered as no more than a convenient mechanism
for the accomplishment of certain acts relating to a
treaty and for the transmission of notifications and
communications to the States parties to or entitled to
become parties to the treaty. Consequently, in its view
the depositary should not be regarded as the general
agent of each party, and receipt by the depositary of a
notification or communication should not be regarded
as automatically constituting a receipt also by every
State for which it is intended. If the contrary view were
to be adopted, the operation of various forms of time-
limits provided for in the present articles or specified
in treaties might be materially affected by any lack of
diligence on the part of a depositary, to the serious
prejudice of the intended recipient of a notification or
communication, for example, under article 17, paragraphs
4 and 5, relating to objections to reservations, and
article 62, paragraphs 1 and 2, relating to notification
of a claim to invalidate, terminate, etc. a treaty. Equally,
the intended recipient, still unaware of a notification or
communication, might in all innocence commit an act
which infringed the legal rights of the State making it.

(5) The Commission recognized that, owing to the time-
lag which may occur between transmission by the sending
State to the depositary and receipt of the information
by the intended addressee from the depositary, delicate
questions of the respective rights and obligations of the
two States vis-a-vis each other may arise in theory and
occasionally in practice. It did not, however, think that
it should attempt to solve all such questions in advance
by a general rule applicable in all cases and to every
type of notification or communication. It considered that
they should be left to be governed by the principle of
good faith in the performance of treaties in the light
of the particular circumstances of each case. The Com-
mission therefore decided to confine itself, in cases where
there is a depositary, to stating two basic procedural
rules regarding (a) the making of a notification or com-
munication by the sending State and (b) its receipt by the
State for which it is intended.

(6) Accordingly, paragraph (b) provides that, so far as
the sending State is concerned, the State will be consid-
ered as having made a notification or communication
on its receipt by the depositary; a sending State will thus
be considered as having, for example, made a notice
of objection to a reservation or a notice of termination
when it has reached the depositary. Paragraph (b), on
the other hand, provides that a notification or com-
munication shall be considered as received by the State
for which it is intended only upon this State's having
been informed of it by the depositary. Thus, the com-
mencing date of any time-limit fixed in the present articles
would be the date of receipt of the information by the
State for which the notification or communication was
intended.
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(7) The rules set out in paragraphs (a), (b) and (c) of the
article are prefaced by the words "Except as the treaty
or the present articles may otherwise provide". Clearly,
if the treaty, as not infrequently happens, contains any
specific provisions regarding notification or communi-
cation, these will prevail. The exception in regard to the
"present articles" is stressed in the opening phrase
primarily in order to prevent any misconception as to
the relation between the present article and articles 13
(exchange or deposit of instruments of ratification,
acceptance, etc.) and 21 (entry into force of treaties).
As already explained in the commentary to article 13,
what is involved in sub-paragraphs (b) and (c) of that
article is only the performance of an act required by
the treaty to establish the consent of a State to be bound.
The parties have accepted that the act of deposit will be
sufficient by itself to establish a legal nexus between the
depositing State and any other State which has expressed
its consent to be bound by the treaty. The depositary
has the duty to inform the other States of the deposit
but the notification, under existing practice, is not a
substantive part of the transaction by which the deposit-
ing State establishes legal relations with them under
the treaty. Some conventions, such as the Vienna Conven-
tions on Diplomatic and Consular Relations, for that
very reason provide that a short interval of time shall
elapse before the act of ratification, etc. comes into force
for the other contracting States. But unless the treaty
otherwise states, "notification" is not, as such, an integral
part of the process of establishing the legal nexus between
the depositing State and the other contracting States.
Similarly, in the case of entry into force, notification is
not, unless the treaty so stipulates, an integral element
in the process of entry into force. In consequence, it
is not considered that there is, in truth, any contradiction
between articles 13 and 21 and the present article. But in
any event, the specific provisions of those articles prevail.

(8) The scope of the article is limited to notifications
and communications "to be made . . . under the present
articles". As already mentioned in paragraph (2) of this
commentary, the notifications and communications re-
quiring to be made under treaties are of different kinds.
As the rules set out in the present article would be
inappropriate in some cases, the Commission decided
to limit the operation of the article to notices and com-
munications to be made under any of the present articles.

Article 74.290 Correction of errors in texts or in certified
copies of treaties

1- Where, after the authentication of the text of a treaty,
the contracting States are agreed that it contains an error,
the error shall, unless they otherwise decide, be corrected:

(a) By having the appropriate correction made in the
text and causing the correction to be initialled by duly
authorized representatives;

(6) By executing or exchanging a separate instrument
°r instruments setting out the correction which it has been
agreed to make; or

(c) By executing a corrected text of the whole treaty by
the same procedure as in the case of the original text.

2. Where the treaty is one for which there is a depositary,
the latter:

(a) Shall notify the contracting States of the error and
of the proposal to correct it if no objection is raised within
a specified time-limit;

(b) If on the expiry of the time-limit no objection has
been raised, shall make and initial the correction in the
text and shall execute a proces-verbal of the rectification
of the text, and communicate a copy of it to the contracting
States;

(c) If an objection has been raised to the proposed
correction, shall communicate the objection to the other
contracting States.

3. The rules in paragraphs 1 and 2 apply also where the
text has been authenticated in two or more languages and
it appears that there is a lack of concordance which the
contracting States agree should be corrected.

4. (a) The corrected text replaces the defective text ab
initio, unless the contracting States otherwise decide;

(b) The correction of the text of a treaty that has been
registered shall be notified to the Secretariat of the United
Nations.

5. W'here an error is discovered in a certified copy of
a treaty, the depositary shall execute a proces-verbal
specifying the rectification and communicate a copy to the
contracting States.

Commentary

(1) Errors and inconsistencies are sometimes found in
the texts of treaties and the Commission considered
it desirable to include provisions in the draft articles
concerning methods of rectifying them. The error or
inconsistency may be due to a typographical mistake or
to a misdescription or mis-statement due to a misunder-
standing and the correction may affect the substantive
meaning of the text as authenticated, if there is a dispute
as to whether or not the alleged error or inconsistency is
in fact such, the question is not one simply of correction
of the text but becomes a problem of mistake which falls
under article 45. The present article only concerns cases
where there is no dispute as to the existence of the error
or inconsistency.

(2) As the methods of correction differ somewhat accord-
ing to whether there is or is not a depositary, the draft
provisionally adopted in 1962 dealt with the two cases
in separate articles.291 This involved some repetition,
and at its seventeenth session the Commission decided
to combine the two articles. At the same time, in the
light of the comments of Governments, it streamlined
their provisions. The present article thus contains in
shortened form the substance of the two articles adopted
in 1962.

(3) Paragraph 1 covers the correction of the text when
there is no depositary. Both the decision whether to pro-
ceed to a formal correction of the text and the method

290 1962 draft, articles 26 and 27, and 1965 draft, article 26. 291 Articles 26 and 27.
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of correction to be adopted are essentially matters for
the States in question. The rule stated in paragraph 1 is,
therefore, purely residuary and its object is to indicate
the appropriate method of proceeding in the event of
the discovery of an error in a text. It provides that the
text should be corrected by one of three regular tech-
niques.292 The normal methods in use are those in
sub-paragraphs (a) and (b). Only in the extreme case of
a whole series of errors would there be occasion for
starting afresh with a new revised text as contemplated
in sub-paragraph (c).293

(4) Paragraph 2 covers the cases where the treaty is a
multilateral treaty for which there is a depositary. Here
the process of obtaining the agreement of the interested
States to the correction or rectification of the text is
affected by the number of States, and the technique
used hinges upon the depositary. In formulating the
paragraph the Commission based itself upon the infor-
mation contained in the Summary of the Practice of the
Secretary-General as Depositary of Multilateral Agree-
ments.294' The technique is for the depositary to notify
all the interested States of the error or inconsistency
and of the proposal to correct the text, while at the same
time specifying an appropriate time-limit within which
any objection must be raised. Then, if no objection is
raised, the depositary, as the instrument of the interested
States, proceeds to make the correction, draw up a
proces-verbal recording the fact and circulate a copy
of the proces-verbal to the States concerned. The precedent
on page 9 of the Summary of Practice perhaps suggests
that the Secretary-General considers it enough, in the
case of a typographical error, to obtain the consent of
those States which have already signed the offending
text. In laying down a general rule, however, it seems
safer to say that notification should be sent to all the
contracting States, since it is conceivable that arguments
might arise as to whether the text did or did not contain
a typographical error, e.g. in the case of punctuation
that may affect the meaning.

(5) Paragraph 3 applies the techniques of paragraphs
1 and 2 also to cases where there is a discordance between
two or more authentic language versions one of which
it is agreed should be corrected. The Commission noted
that the question may also arise of correcting not the
authentic text but versions of it prepared in other lan-
guages; in other words, of correcting errors of translation.
As, however, this is not a matter of altering an authentic
text of the treaty, the Commission did not think it
necessary that the article should cover the point. In
these cases, it would be open to the contracting States
to modify the translation by mutual agreement without
any special formality. Accordingly, the Commission
thought it sufficient to mention the point in the com-
mentary.

(6) Paragraph 4(a), in order to remove any possible
doubts, provides that the corrected text replaces the
defective text ab initio unless it is otherwise agreed.
Since what is involved is merely the correction or rec-
tification of an already accepted text, it seems clear
that, unless the contracting States otherwise agree, the
corrected or rectified text should be deemed to operate
from the date when the original text came into force.

(7) The rules contained in the article contemplate that in
cases where there is a depositary it will be necessary to
seek the assent of the "contracting States" to the making
of the correction. The Commission appreciated that
"negotiating States" which have not yet established their
consent to be bound by the treaty also have a certain
interest in any correction of the text, and that in practice
a depositary will normally notify the "negotiating" as
well as the "contracting" States of any proposal to make
a correction to the text. Indeed, the Commission consid-
ered whether, at any rate for a certain period after the
adoption of the text, the article should specifically
require the depositary to notify all "negotiating States"
as well as "contracting States". However, it concluded
that to do this would make the article unduly complicated
and that, placing the matter on the plane of a right rather
than simply of diplomacy, only "contracting States"
should be considered as having an actual legal right
to a voice in any decision regarding a correction. Accord-
ingly, it decided to confine the obligation of a depositary
to notifying and seeking the assent of "contracting
States". At the same time, it emphasized that the restric-
tion of the provisions of the article to "contracting
States" was not to be understood as in any way denying
the desirability, on the diplomatic plane, of the depos-
itary's also notifying all the "negotiating States", especially
if no long period of time has elapsed since the adoption of
the text of the treaty.

(8) Paragraph 4(b) provides that the correction of a
text that has been registered shall be notified to the
Secretariat of the United Nations. Its registration with
the Secretary-General would clearly be in accordance
with the spirit of article 2 of the General Assembly's
Regulations concerning the Registration and Publica-
tion of Treaties and International Agreements,295 and
appeared to the Commission to be desirable.

(9) Certified copies of the text are of considerable import-
ance in the operation of multilateral treaties, since it is
the certified copy which represents a text of the treaty
in the hands of the individual State. Since there exists
a correct authentic text and it is only a question of
making the copy accord with the correct text, the detailed
procedure laid down in paragraph 2 for correcting an
authentic text is unnecessary. Paragraph 5, therefore,
provides for an appropriate proces-verbal to be executed
and communicated to the contracting States.

292 See HackwortVs Digest of International Law, vo l . 5,
pp. 93-101, for instances in practice.

293 For an example, see Hackworth's Digest of International Law,
loc. cit.

294 See pages 8-10, 12, 19-20, 39 (footnote), and annexes 1 and 2.

295 Article 2 reads: "When a treaty or international agreement
has been registered with the Secretariat, a certified statement regard-
ing any subsequent action which effects a change in the parties
thereto, or the terms, scope or application thereof, shall also be
registered with the Secretariat".
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Article 75.296 Registration and publication of treaties

Treaties entered into by parties to the present articles
shall as soon as possible be registered with the Secretariat
of the United Nations. Their registration and publication
shall be governed by the regulations adopted by the General
Assembly of the United Nations.

Commentary
(1) Article 102 of the Charter, repeating in somewhat
different terms an analogous provision in Article 18 of
the Covenant of the League of Nations, provides in
paragraph 1 that every treaty and every international
agreement entered into by any Member of the United
Nations after the Charter came into force shall "as soon as
possible be registered with the Secretariat and published
by it". Although the Charter obligation is limited to
Member States, non-member States have in practice
"registered" their treaties habitually with the Secretariat
of the United Nations. Under article 10 of the Regula-
tions concerning the Registration and Publication of
Treaties and International Agreements adopted by the
General Assembly, the term used instead of "registra-
tion" when no Member of the United Nations is party
to the agreement is "filing and recording", but in substance
this is a form of voluntary registration. The Commission
considered that it would be appropriate that all States
becoming parties to a convention on the law of treaties
should undertake a positive obligation to register treaties
with the Secretariat of the United Nations. The Com-
mission appreciated that certain other international
organizations have systems of registration for treaties
connected with the organization. But these special sys-
tems of registration do not affect the obligation laid down
in the Charter to register treaties and international agree-
ments with the Secretariat of the United Nations nor,

296 1962 and 1965 drafts, article 25.

in the Commission's view, the desirability of generalizing
this obligation so as to make the central system of
registration with the United Nations as complete as
possible.
(2) The present article accordingly provides that "treaties
entered into by parties to the present articles shall as
soon as possible be registered with the Secretariat of the
United Nations". The term "registration" is used in its
general sense to cover both "registration" and "filing and
recording" within the meaning of those terms in the
regulations of the General Assembly. Whether the term
"filing and recording" should continue to be used,
rather than "registration", would be a matter for the
General Assembly and the Secretary-General to decide.
The Commission hesitated to propose that the sanction
applicable under Article 102 of the Charter should also
be specifically applied to non-members. But since it is a
matter which touches the procedures of organs of the
United Nations it thought that breach of such an obliga-
tion accepted by non-members in a general Convention
could logically be regarded in practice as attracting that
sanction.
(3) The second sentence of the article provides that the
registration and publication are to be governed by the
regulations adopted by the General Assembly. The
Commission considered whether it should incorporate
in the draft articles the provisions of the General Assem-
bly's Regulations adopted in its resolution 97 (I) of
14 December 1946 (as amended by its resolutions 364B
(IV) of 1 December 1949 and 482 (V) of 12 Decem-
ber 1950). These regulations are important as they define
the conditions for the application of Article 102 of the
Charter. However, having regard to the administrative
character of these regulations and to the fact that they
are subject to amendment by the General Assembly, the
Commission concluded that it should limit itself to
incorporating the regulations in article 75 by reference
to them in general terms.




