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INTRODUCTORY NOTE

The Official Records of the United Nations Conference on the Law of Treaties
between States and International Organizations or between International Organ-
izations consist of two volumes.

Volume I contains the summary records of the plenary meetings and of the
meetings of the Committee of the Whole. Volume II contains the report of the Cre-
dentials Committee, the draft articles on the law of treaties between States and
international organizations or between international organizations adopted by the
International Law Commission at its thirty-fourth session, the report of the Com-
mittee of the Whole, texts submitted to the Conference in plenary meeting by the
Drafting Committee, proposals submitted to the Conference in plenary meeting, the
Final Act, the resolutions adopted by the Conference and the Convention. It also
contains a complete index of the documents relevant to the proceedings of the
Conference.

The summary records of the plenary meetings of the Conference and of the
meetings of the Committee of the Whole contained in volume I were originally
circulated in mimeographed form as documents A/CONF. 129/SR.l to SR.8 and
A/CONF. 129/C. 1/SR. 1 to SR.30, respectively. They include the corrections to the
provisional summary records that were requested by the delegations and such
drafting and editorial changes as were considered necessary.

The symbols of United Nations documents are composed of capital letters
combined with figures. Mention of such a symbol indicates a reference to a United
Nations document.
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GENERAL ASSEMBLY RESOLUTIONS RELATIVE TO THE CONFERENCE

37/112. Convention on the Law of Treaties between
States and International Organizations or be-
tween International Organizations

The General Assembly,

Recalling that, following consideration of a recom-
mendation adopted by the United Nations Conference
on the Law of Treaties, held at Vienna in 1968 and 1969,
the General Assembly, by its resolution 2501 (XXIV) of
12 November 1969, recommended that the Interna-
tional Law Commission should study, in consultation
with the principal international organizations, as it may
consider appropriate in accordance with its practice,
the question of treaties concluded between States and
international organizations or between two or more
international organizations, as an important question,

Noting that, pursuant to General Assembly resolu-
tion 36/114 of 10 December 1981, the International Law
Commission, taking into account the written comments
of Governments and of principal international organiza-
tions as well as views expressed in debates in the As-
sembly, completed at its thirty-fourth session the sec-
ond reading of the draft articles on the said question,'

Noting that, as reflected in paragraph 57 of the report
of the International Law Commission on the work of its
thirty-fourth session, the Commission decided to rec-
ommend that the General Assembly should convoke a
conference to study the draft articles on the law of
treaties between States and international organizations
or between international organizations prepared by the
Commission and to conclude a convention.

Recalling the adoption of the Vienna Convention on
the Law of Treaties2 of 23 May 1969, the Vienna Con-
vention on the Representation of States in Their Rela-
tions with International Organizations of a Universal
Character3 of 14 March 1975 and the Vienna Conven-
tion on Succession of States in respect of Treaties4 of
23 August 1978,

Mindful of Article 13, paragraph 1 a, of the Charter of
the United Nations, which provides that the General

1 Official Records of the General Assembly, Thirty-seventh
Session, Supplement No. 10 (A/37/10) chap. II, sect. D.

2 Official Records of the United Nations Conference on the Law of
Treaties (United Nations publication, Sales No. E.70.V.5), p. 287.

' Official Records of the United Nations Conference on the Rep-
resentation of States in Their Relations with International Organiza-
tions, vol. II (United Nations publication, Sales No. E.75.V.12),
p. 207.

4 Official Records of the United Nations Conference on Succes-
sion of States in Respect of Treaties, vol. Ill (United Nations
publication, Sales No. E.79.V.10), p. 185.

Assembly shall initiate studies and make recommenda-
tions for the purpose of encouraging the progressive
development of international law and its codification,

Believing that the successful codification and pro-
gressive development of the rules of international law
governing treaties between States and international or-
ganizations or between international organizations
would contribute to the development of friendly rela-
tions and co-operation among States, irrespective of
their differing constitutional and social systems, and
would assist in promoting and implementing the pur-
poses and principles set forth in Articles 1 and 2 of the
Charter,

1. Expresses its appreciation to the International
Law Commission for its valuable work on the law of
treaties between States and international organizations
or between international organizations and to the Spe-
cial Rapporteur on the topic for his contribution to this
work;

2. Invites States to submit, not later than 1 July
1983, their written comments and observations on the
final draft articles on the law of treaties between States
and international organizations or between interna-
tional organizations, prepared by the International Law
Commission, as well as on the questions referred to in
paragraph 60 of the report of the Commission on the
work of its thirty-fourth session;

3. Invites also the principal international intergov-
ernmental organizations to submit within the same pe-
riod their written comments and observations on the
subject;

4. Requests the Secretary-General to circulate such
comments so as to facilitate the discussion on the sub-
ject at the thirty-eighth session of the General As-
sembly;

5. Decides that an international convention shall be
concluded on the basis of the draft articles adopted by
the International Law Commission;

6. Takes note of the recommendation of the Inter-
national Law Commission on the subject and agrees to
decide at its thirty-eighth session upon the appropriate
forum for the adoption of the convention in the light of
the comments received in accordance with the present
resolution;

7. Decides to include in the provisional agenda of
its thirty-eighth session an item entitled "Convention
on the Law of Treaties between States and Interna-
tiona] Organizations or between International Organ-
izations".

107th plenary meeting
16 December 1982
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38/139. United Nations Conference on the Law of
Treaties between States and International Or-
ganizations or between International Organ-
izations

The General Assembly,
Recalling its resolution 37/112 of 16 December 1982,

by which it decided that an international convention
should be concluded on the basis of the draft articles on
the law of treaties between States and international
organizations or between international organizations,
adopted by the International Law Commission at its
thirty-fourth session,

Recalling further that, by its resolutions 37/112, it
agreed to decide at its thirty-eighth session upon the
appropriate forum for the adoption of the convention in
the light of the comments received in accordance with
that resolution,5

Having received the report of the Secretary-General
which contains the comments and observations sub-
mitted by a number of States and principal international
intergovernmental organizations, in accordance with
Genera] Assembly resolution 37/112, and having fur-
ther received the statement adopted by the Adminis-
trative Committee on Co-ordination,6

1. Decides that the appropriate forum for the final
consideration of the draft articles on the law of treaties
between States and international organizations or be-
tween international organizations, adopted by the In-
ternational Law Commission at its thirty-fourth ses-
sion, shall be a conference of plenipotentiaries to be
convened not earlier than 1985;

2. Agrees to decide at its thirty-ninth session upon
the question of the date and place for the convening of
the United Nations Conference on the Law of Treaties
between States and International Organizations or be-
tween International Organizations, as well as upon the
question of participation in the Conference;

3. Invites States that have not already done so to
submit, not later than 1 July 1984, their written com-
ments and observations on the final draft articles on the
law of treaties between States and international organ-
izations or between international organizations pre-
pared by the International Law Commission, as well as
on the questions referred to in paragraph 60 of the
report of the Commission on the work of its thirty-
fourth session;

4. Invites also the principal international intergov-
ernmental organizations that have not already done so
to submit, within the same period, their written com-
ments and observations on the subject;

5. Requests the Secretary-General to circulate such
comments so as to facilitate the discussion on the sub-
ject at the thirty-ninth session of the General Assembly;

6. Appeals to potential participants in the Confer-
ence to undertake consultations on the draft articles
concerned and other related questions prior to the
thirty-ninth session of the General Assembly, in order

to facilitate the successful conclusion of the work of the
Conference;

7. Decides to include in the provisional agenda of
its thirty-ninth session an item entitled "United Na-
tions Conference on the Law of Treaties between
States and International Organizations or between In-
ternational Organizations".

101st plenary meeting
19 December 1983

39/86. United Nations Conference on the Law of
Treaties between States and International Or-
ganizations or between International Organiza-
tions

The General Assembly,
Recalling its resolution 37/112 of 16 December 1982,

by which it decided that an international convention
should be concluded on the basis of the draft articles on
the law of treaties between States and international
organizations or between international organizations,
adopted by the International Law Commission at its
thirty-fourth session,1

Recalling also its resolution 38/139 of 19 December
1983, by which it decided that the appropriate forum for
the final consideration of the draft articles should be
a conference of plenipotentiaries to be convened not
earlier than 1985 and agreed to decide at its thirty-ninth
session upon the question of the date and place for the
convening of the United Nations Conference on the
Law of Treaties between States and International Or-
ganizations or between International Organizations, as
well as upon the question of participation in the Con-
ference,

Having received the report of the Secretary-
General,7 which contains comments and observations
submitted by States and principal international inter-
governmental organizations, in accordance with Gen-
eral Assembly resolution 38/139,

Recognizing the importance of achieving a success-
ful conclusion of the work of the Conference through
the promotion of general agreement,

Bearing in mind the relationship between the law of
treaties between States and the subject-matter to be
dealt with by the Conference,

Noting with appreciation that an invitation has been
extended by the Government of Austria to hold the
Conference at Vienna,

1. Decides that the United Nations Conference on
the Law of Treaties between States and International
Organizations or between International Organizations
shall be held at Vienna from 18 February to 21 March
1986;

2. Requests the Secretary-General to invite:
(a) All States to participate in the Conference;
(b) Namibia, represented by the United Nations

Council for Namibia, to participate in the Conference,
' A/38/145 and Corr.l and Add.l.
' A/C.6/38/4, annex. 1 A/39/491.
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in accordance with paragraph 6 of General Assembly
resolution 37/233 C of 20 December 1982;

(c) Representatives of organizations that have re-
ceived a standing invitation from the General Assembly
to participate in the sessions and the work of all inter-
national conferences convened under its auspices in the
capacity of observers to participate in the Conference
in that capacity, in accordance with General Assem-
bly resolutions 3237 (XXIX) of 22 November 1974 and
31/152 of 20 December 1976;

(d) Representatives of the national liberation move-
ments recognized in its region by the Organization of
African Unity to participate in the Conference as ob-
servers, in accordance with General Assembly resolu-
tion 3280 (XXIX) of 10 December 1974;

(e) Representatives of international intergovern-
mental organizations that have traditionally been in-
vited to participate as observers at legal codification
conferences convened under the auspices of the United
Nations to participate in the Conference in a capacity to
be considered during the consultations referred to in
paragraph 8 below and to be decided upon by the Gen-
eral Assembly at its fortieth session;

3. Invites the participants referred to in paragraph 2
above to include as far as possible among their rep-
resentatives experts competent in the field to be con-
sidered;

4. Decides that the languages of the Conference
shall be the official and working languages of the Gen-
eral Assembly, its committees and its sub-committees;

5. Refers to the Conference, as the basic proposal
for its consideration, the draft articles on the law of
treaties between States and international organizations
or between international organizations adopted by
the International Law Commission at its thirty-fourth
session;

6. Requests the Secretary-General to submit to the
Conference all relevant documentation and recommen-
dations relating to the rules of procedure and methods
of work, taking into account the importance of pro-
moting general agreement on the final results of the
work of the Conference, and to arrange for the neces-
sary staff, facilities and services which it will require,
including the provision of summary records;

7. Also requests the Secretary-General to arrange
for the presence at the Conference, as an expert, of the
International Law Commission's Special Rapporteur
on the question of treaties concluded between States
and international organizations or between two or more
international organizations;

8. Appeals to participants in the Conference to or-
ganize consultations, primarily on the organization and
methods of work of the Conference, including rules of
procedure, and on major issues of substance, including
final clauses and settlement of disputes, prior to the
convening of the Conference in order to facilitate a
successful conclusion of its work through the promo-
tion of general agreement;

9. Decides to include in the provisional agenda of
its fortieth session an item entitled "Preparation for the
United Nations Conference on the Law of Treaties

between States and International Organizations or be-
tween International Organizations".

99th plenary meeting
13 December 1984

40/76. Preparation for the United Nations Conference
on the Law of Treaties between States and Inter-
national Organizations or between International
Organizations

The General Assembly,
Recalling its resolution 37/112 of 16 December 1982,

by which it decided that an international convention
should be concluded on the basis of the draft articles on
the law of treaties between States and international
organizations or between international organizations
adopted by the International Law Commission at its
thirty-fourth session,1

Recalling also its resolution 39/86 of 13 December
1984, by which it decided that the United Nations Con-
ference on the Law of Treaties between States and
International Organizations or between International
Organizations should be held at Vienna from 18 Feb-
ruary to 21 March 1986, and referred to the Conference,
as the basic proposal for its consideration, the draft
articles on the law of treaties between States and inter-
national organizations or between international organ-
izations adopted by the International Law Commission
at its thirty-fourth session,

Recalling further its appeal, in paragraph 8 of resolu-
tion 39/86, to participants in the Conference to organize
consultations, primarily on the organization and meth-
ods of work of the Conference, including rules of pro-
cedure, and on major issues of substance, including
final clauses and settlement of disputes, prior to the
convening of the Conference in order to facilitate a
successful conclusion of its work through the promo-
tion of general agreement,

Reiterating the importance of enhancing the process
of codification and progressive development of inter-
national law at a universal level,

1. Considers that the informal consultations held
pursuant to paragraph 8 of resolution 39/86 have proved
to be useful in enabling thorough preparation for suc-
cessful conduct of the United Nations Conference on
the Law of Treaties between States and International
Organizations or between International Organizations;

2. Expresses its satisfaction with the successful
outcome of the work of the informal consultations con-
ducted by the co-Chairmen;

3. Decides that, in addition to the organization re-
ferred to in paragraph 2 (e) of resolution 39/86, the
United Nations should participate in the Conference;

4. Decides to transmit to the Conference and to
recommend that it adopt the draft rules of procedure for
the Conference, worked out during the informal consul-
tations and annexed to the present resolution as an-
nex I, taking into account that those draft rules were
drafted for the specific use of that Conference in view of
its particular nature and the subject-matter to be con-
sidered by it;
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5. Decides further to transmit to the Conference for
its consideration and action, as appropriate, a list of
draft articles of the basic proposal, for which substan-
tive consideration is deemed necessary and which are
annexed to the present resolution as annex II;

6. Refers to the Conference for its consideration the
draft final clauses presented by the co-Chairmen on
which an exchange of views was held and which are
annexed to the present resolution as annex III.

112th plenary meeting
11 December 1985

ANNEX I

United Nations Conference on the Law of Treaties between States and
International Organizations or between International Organizations
(Vienna, 18 February-21 March 1986)

Draft rules of procedure

[For the text, see A/CONF. 129/7 below.]

ANNEX II

List of draft articles of the basic proposal, for which
substantive consideration Is deemed necessary*

1. Article 2' "Use of terms"

2. Article 3 "International agreements not within the scope of
the present articles"

3. Article 5 "Treaties constituting international organizations
and treaties adopted within an international organization"

4. Article 6 "Capacity of international organizations to con-
clude treaties"

5. Article 7 "Full powers and powers"

6. Article 9 "Adoption of the text"

—paragraph 2

7. Article II "Means of expressing consent to be bound by a
treaty"

—paragraph 2 (arts. 14.3, 16, 18 and 19.2 are closely related to
this paragraph)

8. Article 19 "Formulation of reservations"

9. Article 20 "Acceptance of and objection to reservations"

10. Article 27 "Internal law of States, rules of international or-
ganizations and observance of treaties"

11. Article 30 "Application of successive treaties relating to the
same subject-matter"

—paragraph 6

12. Article 36 bis "Obligations and rights arising for States mem-
bers of an international organization from a treaty to which it is
a party"

13. Article 38 "Rules in a treaty becoming binding on third
States or third organizations through international custom"

14. Article 45 "Loss of a right to invoke a ground for invali-
dating, terminating, withdrawing from or suspending the
operation of a treaty"

' It is understood that if certain changes to the articles listed were
approved by the Conference, consequential changes might have to
be introduced in other draft articles.

* It is noted that since draft article 2 sets out definitions, its
provisions should not be considered separately but in conjunction
with the substantive consideration of other articles to which those
definitions are closely related.

15. Article 46 "Provisions of internal law of a State and rules of
an international organization regarding competence to con-
clude treaties"

—paragraph 2

—paragraph 3

—paragraph 4

16. Article 56 "Denunciation of or withdrawal from a treaty con-
taining no provision regarding termination, denunciation or
withdrawal"

17. Article 61 "Supervening impossibility of performance"

18. Article 62 "Fundamental change of circumstances"

19. Article 65 "Procedure to be followed with respect to inva-
lidity, termination, withdrawal from or suspensions of the
operation of a treaty"

—paragraph 3

20. Article 66 "Procedures for arbitration and conciliation"

21. Article 73 "Cases of succession of States, responsibility of a
State or of an international organization, outbreak of hostil-
ities, termination of the existence of an organization and ter-
mination of participation by a State in the membership of an
organization"

22. Article 75 "Case of an aggressor State"

23. Article 77 "Functions of depositaries"

24. Annex "Arbitration and conciliation procedures established
in application of article 66"

ANNEX III

Draft final clauses

(Based on those of the 1969 Vienna Convention on the
Law or Treaties2)

FINAL PROVISIONS

Article 81

SIGNATURE

The present Convention shall be open for signature . . . (date,
month, year) at the Federal Ministry for Foreign Affairs of the Re-
public of Austria, and subsequently, until . . . (date, month, year),
at the United Nations Headquarters, New York by:

(a) All States;

(b) Namibia, represented by the United Nations Council for
Namibia;

(c) International organizations invited to participate in the
United Nations Conference on the Law of Treaties between States
and International Organizations or between International Organi-
zations.

Article 82

RATIFICATION OR ACT OF FORMAL CONFIRMATION

The present Convention is subject to ratification by States and by
Namibia, represented by the United Nations Council for Namibia,
and to acts of formal confirmation by international organizations.
The instruments of ratification and those relating to acts of formal
confirmation shall be deposited with the Secretary-General of the
United Nations.

Article 83

ACCESSION

I. The present Convention shall remain open for accession by
any State, by Namibia, represented by the United Nations Council
for Namibia, and by any international organization which has the
capacity to conclude treaties.
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2. An instrument of accession of an international organization
shall contain a declaration that it has the capacity to conclude
treaties.

3. The instruments of accession shall be deposited with the
Secretary-General of the United Nations.

Article 84

ENTRY INTO FORCE

1. The present Convention shall enter into force on the thirtieth
day following the date of deposit of the . . . instrument of ratification
or accession by States or by Namibia, represented by the United
Nations Council for Namibia.

2. For each State or for Namibia, represented by the United
Nations Council for Namibia, ratifying or acceding to the Conven-
tion after the condition specified in paragraph 1 has been fulfilled,
the Convention shall enter into force on the thirtieth day after de-
posit by such State or by Namibia of its instrument of ratification or
accession.

3. For each international organization depositing an instrument
relating to an act of formal confirmation or an instrument of acces-
sion, the Convention shall enter into force on the thirtieth day after
such deposit, provided that it shall not so enter into force before the
Convention enters into force pursuant to paragraph 1.

Article 85

AUTHENTIC TEXTS

The original of the present Convention, of which the Arabic,
Chinese, English, French, Russian and Spanish texts are equally
authentic, shall be deposited with the Secretary-General of the
United Nations.

IN WITNESS WHEREOF the undersigned Plenipotentiaries,
being duly authorized by their respective Governments, and duly
authorized representatives of the United Nations Council for Na-
mibia and of international organizations have signed the present
Convention.

DONE AT VIENNA this . . . day o f . . . one thousand nine hun-
dred and eighty-six.
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AGENDA*

[Document A/CONF. 129/1]

1. Opening of the Conference.
2. Election of the President.
3. Adoption of the agenda.
4. Adoption of the rules of procedure.
5. Election of Vice-Presidents.
6. Election of the Chairman of the Committee of the Whole.
7. Election of the Chairman of the Drafting Committee.
8. Appointment of the Credentials Committee.
9. Appointment of other members of the Drafting Committee.

10. Organization of work.
11. Consideration of the question of the law of treaties between States and

international organizations or between international organizations, in ac-
cordance with General Assembly resolutions 37/112 of 16 December 1982,
38/139 of 19 December 1983, 39/86 of 13 December 1984 and 40/76 of 11 De-
cember 1985.

12. Adoption of a convention and other instruments deemed appropriate and of
the Final Act of the Conference.

13. Signature of the Final Act and of the Convention and other instruments.

* Adopted by the Conference at its 1st plenary meeting.
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RULES OF PROCEDURE*

[DOCUMENT A/CONF. 129/7]

CHAPTER I

Representation and credentials

Rule 1. Composition of delegations

The delegation of each State, Namibia, represented
by the United Nations Council for Namibia and each
organization referred to in rule 60 participating in the
Conference shall consist of a head of delegation and
such other representatives, alternate representatives
and advisers as may be required.

Rule 2. Alternates and advisers

The head of delegation may designate an alternate
representative or an adviser to act as a representative.

Rule 3. Credentials, corresponding documents and
notifications of delegations

1. The credentials of representatives of States, the
corresponding documents of the organizations men-
tioned in rule 60 as well as appropriate notifications,
containing the names and titles of the members of each
delegation referred to in rule 1 authorizing them to
participate in the Conference shall be submitted early to
the Executive Secretary of the Conference, and if pos-
sible not later than 24 hours after the opening of the
Conference. Any subsequent change in the composi-
tion of delegations shall also be submitted to the Exec-
utive Secretary.

2. The credentials of representatives of States shall
be issued by the head of State or Government or by the
minister for foreign affairs.

3. The corresponding documents of organizations
referred to in rule 60 shall be submitted to the Executive
Secretary of the Conference together with a statement
on behalf of the organization confirming that such doc-
ument is issued in accordance with the internal rules
and practices of the organization concerned.

Rule 4. Credentials Committee

A Credentials Committee shall be appointed at the
beginning of the Conference. It shall consist of nine
members from among the representatives of participat-
ing States who shall be appointed by the Conference on
the proposal of the President. It shall examine the cre-
dentials of representatives of States and report to the
Conference without delay. The Credentials Committee
shall also verify the corresponding documents sub-

* Adopted by the Conference at its 1st plenary meeting.

mitted by representatives of the organizations referred
to in rule 60 in accordance with rule 3 and report to the
Conference on those documents.

Rule 5. Provisional participation
in the Conference

Pending a decision of the Conference on their creden-
tials, representatives of States shall be entitled to par-
ticipate provisionally in the Conference. Representa-
tives of the organizations referred to in rule 60 shall
likewise be entitled to participate provisionally in the
Conference pending its decision on whether the doc-
uments submitted by them are in conformity with the
requirements provided in rule 3.

CHAPTER II

Officers

Rule 6. Elections

The Conference shall elect from among the represen-
tatives of participating States the following officers: a
President and twenty-two Vice-Presidents, as well as
the Chairman of the Committee of the Whole provided
for in rule 47 and the Chairman of the Drafting Com-
mittee provided for in rule 48. These officers shall be
elected on the basis of ensuring the representative
character of the General Committee. The Conference
may also elect such other officers as it deems necessary
for the performance of its functions.

Rule 7. General powers of the President

1. In addition to exercising the powers conferred
upon him elsewhere by these rules, the President shall
preside at the plenary meetings of the Conference, de-
clare the opening and closing of each meeting, direct the
discussion, ensure observance of these rules, accord
the right to speak, promote the achievement of general
agreement, put questions to the vote and announce
decisions reached by general agreement or taken by
vote. The President shall rule on points of order and,
subject to these rules, shall have complete control of
the proceedings and over the maintenance of order
thereat. The President may propose to the Conference
the closure of the list of speakers, a limitation on the
time to be allowed to speakers and on the number of
times each representative may speak on a question, the
adjournment or the closure of the debate and the sus-
pension or the adjournment of a meeting.

2. The President, in the exercise of his functions,
remains under the authority of the Conference.

xix
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Rule 8. Acting President

1. If the President finds it necessary to be absent
from a meeting or any part thereof, he shall designate a
Vice-President to take his place.

2. A Vice-President acting as President shall have
the powers and duties of the President.

Rule 9. Replacement of the President

If the President is unable to perform his functions, a
new President shall be elected.

Rule 10. The President shall not vote

The President, or a Vice-President acting as Pres-
ident, shall not vote in the Conference, but may desig-
nate another member of his delegation to vote in his
place.

CHAPTER III

General Committee

Rule 11. Composition

There shall be a General Committee consisting of
twenty-five members which shall comprise the Pres-
ident and Vice-Presidents of the Conference, the Chair-
man of the Committee of the Whole and the Chairman
of the Drafting Committee. The President of the Con-
ference, or in his absence one of the Vice-Presidents
designated by him, shall serve as Chairman of the Gen-
eral Committee.

Rule 12. Substitute members

If the President or a Vice-President of the Conference
is to be absent during a meeting of the General Commit-
tee, he may designate a member of his delegation to sit
and vote in the Committee. In case of absence, the
Chairman of the Committee of the Whole shall desig-
nate the Vice-Chairman of that Committee as his sub-
stitute and the Chairman of the Drafting Committee
shall designate a member of the Drafting Committee.
When serving on the General Committee, the Vice-
Chairman of the Committee of the Whole or member of
the Drafting Committee shall not have the right to vote
if he is of the same delegation as another member of the
General Committee.

Rule 13. Functions

The General Committee shall assist the President in
the general conduct of the business of the Conference
and, subject to the decisions of the Conference, shall
ensure the co-ordination of its work. It shall also exer-
cise powers conferred upon it by rule 63.

CHAPTER IV

Secretariat

Rule 14. Duties of the Secretary-General

1. The Secretary-General of the United Nations
shall be the Secretary-General of the Conference. He,

or his representative, shall act in that capacity in all
meetings of the Conference and its committees.

2. The Secretary-General shall appoint an Exec-
utive Secretary of the Conference and shall provide
and direct the staff required by the Conference and its
committees.

Rule 15. Duties of the secretariat

The secretariat of the Conference shall in accordance
with these rules:

(a) Interpret speeches made at meetings;
(b) Receive, translate, reproduce and distribute the

documents of the Conference;
(c) Publish and circulate the official documents of

the Conference;
(d) Prepare and circulate records of public

meetings;
(e) Make and arrange for the keeping of sound re-

cording of meetings;
(/) Arrange for the custody and preservation of the

documents of the Conference in the archives of the
United Nations;

(g) Generally perform all other work that the Con-
ference may require.

Rule 16. Statements by the secretariat

In the exercise of the duties referred to in rules 14
and 15, the Secretary-General or any other member of
the staff designated for that purpose may, at any time,
make either oral or written statements concerning any
question under consideration.

CHAPTER V

Conduct of business

Rule 17. Quorum

The President may declare a meeting open and permit
the debate to proceed when representatives of at least
one third of the States participating in the Conference
are present. The presence of representatives of two
thirds of the States so participating shall be required for
any decision to be taken.

Rule 18. Speeches

1. No one may address the Conference without
having previously obtained the permission of the Pres-
ident. Subject to rules 19, 20 and 23 to 25, the President
shall call upon speakers in the order in which they
signify their desire to speak. The secretariat shall be in
charge of drawing up a list of such speakers. The Pres-
ident may call a speaker to order if his remarks are not
relevant to the subject under discussion.

2. The Conference may limit the time allowed to
each speaker and the number of times each represen-
tative may speak on a question. Before a decision is
taken, two representatives may speak in favour of, and
two against, a proposal to set such limits. When the
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debate is limited and a speaker exceeds the allotted
time, the President shall call him to order without delay.

Rule 19. Precedence

The chairman or rapporteur of a committee, or the
representative of a sub-committee or working group,
may be accorded precedence for the purpose of
explaining the conclusions arrived at by his committee,
sub-committee or working group.

Rule 20. Points of order

During the discussion of any matter, a representative
of a participating State may at any time raise a point
of order, which shall be decided immediately by the
President in accordance with these rules. A represen-
tative of a participating State may appeal against the
ruling of the President. The appeal shall be put to the
vote immediately, and the President's ruling shall stand
unless overruled by a majority of such representatives
present and voting. A representative may not, in raising
a point of order, speak on the substance of the matter
under discussion.

Rule 21. Closing of the list of speakers

During the course of a debate the President may
announce the list of speakers and, with the consent of
the Conference, declare the list closed.

Rule 22. Right of reply

1. Notwithstanding rule 21, the President shall ac-
cord the right of reply to any delegation that requests it.

2. Replies made pursuant to the present rule shall
be made at the end of the last meeting of the day, or at
the conclusion of the consideration of the relevant issue
if that is sooner.

3. The number of interventions in exercise of the
right of reply for any delegation at a given meeting
should be limited to two per issue.

4. The first intervention in the exercise of the right
of reply, for any delegation on any issue at a given
meeting, shall be limited to five minutes and the second
intervention shall be limited to three minutes.

Rule 23. Adjournment of debate

During the discussion of any matter, a representative
may move the adjournment of the debate on the ques-
tion under discussion. In addition to the proposer of the
motion, two representatives may speak in favour of,
and two against, the adjournment, after which the mo-
tion shall be put immediately to the vote.

Rule 24. Closure of debate

A representative may at any time move the closure of
the debate on the question under discussion, whether or
not any other representative has signified his wish to
speak. Permission to speak on the closure of the debate
shall be accorded only to two speakers opposing the
closure, after which the motion shall be put imme-
diately to the vote.

Rule 25. Suspension or adjournment
of the meeting

During the discussion of any matter, a representative
may move the suspension or the adjournment of the
meeting. Such motions shall not be debated, but shall
be put immediately to the vote.

Rule 26. Order of motions

Subject to rule 20, the motions indicated below shall
have precedence in the following order over all pro-
posals or other motions before the meeting:

(a) To suspend the meeting;
(b) To adjourn the meeting;
(c) To adjourn the debate on the question under

discussion;
(d) To close the debate on the question under dis-

cussion.

Rule 27. Basic proposal

The draft articles on the law of treaties between
States and international organizations or between inter-
national organizations, adopted by the International
Law Commission, shall constitute the basic proposal
for consideration by the Conference.

Rule 28. Articles of the basic proposal requiring
substantive consideration

1. The Conference shall decide which of the draft
articles of the basic proposal referred to in rule 27
require substantive consideration. These draft articles
shall be referred to the Committee of the Whole and all
other draft articles shall be referred directly to the
Drafting Committee.

2. After such a decision is taken by the Conference:
(a) The Committee of the Whole may decide, at the

request of a representative, to give substantive con-
sideration to a particular article of the basic proposal
that was referred directly to the Drafting Committee;

(b) The Drafting Committee itself may decide,
where necessary, to transfer particular draft articles of
the basic proposal to the Committee of the Whole for
substantive consideration.

Rule 29. Other proposals and
amendments

Other proposals and amendments thereto shall nor-
mally be submitted in writing to the Executive Sec-
retary of the Conference, who shall circulate copies to
all delegations. As a general rule, no proposal shall be
considered at any meeting of the Conference unless
copies of it have been circulated to all delegations not
later than the day preceding the meeting. The President
may, however, permit the consideration of amend-
ments, even though these amendments have not been
circulated or have only been circulated on the same
day.
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Rule 30. Decisions on competence

Subject to rule 20, any motion calling for a decision
on the competence of the Conference to discuss any
matter or to adopt a proposal submitted to it shall be put
to the vote before the matter is discussed or a decision is
taken as to the proposal in question.

Rule 31. Withdrawal of proposals
and motions

A proposal may be withdrawn by its proposer at any
time before voting on it has commenced, provided that
it has not been amended. A proposal or a motion that
has thus been withdrawn may be reintroduced.

Rule 32. Reconsideration of proposals

When a proposal has been adopted or rejected it may
not be reconsidered unless the Conference, by a two-
thirds majority of the representatives of participating
States present and voting, so decides. Permission to
speak on the motion to reconsider shall be accorded
only to two speakers from representatives of partici-
pating States opposing the motion, after which it shall
be put immediately to the vote.

Rule 33. Invitations to technical advisers

The Conference may invite to one or more of its
meetings any person whose technical advice it may
consider useful for its work.

CHAPTER VI

Decision-taking

Rule 34. Decision-taking rights

Decision-taking rights shall be exercised only
by States participating in the Conference. In decision-
taking by vote each State represented at the Conference
shall have one vote.

Rule 35. Majority required

1. Decisions of the Conference on all matters of
substance shall be taken by a two-thirds majority of the
representatives present and voting.

2. Decisions of the Conference on matters of pro-
cedure shall be taken by a majority of the represen-
tatives present and voting.

3. If the question arises whether a matter is one of
procedure or of substance, the President shall rule on
the question. An appeal against this ruling shall be put
to the vote immediately and the President's ruling shall
stand unless overruled by a majority of the represen-
tatives present and voting.

Rule 36. Meaning of the phrase "representatives
present and voting"

For the purposes of these rules, the phrase "repre-
sentatives present and voting" means representatives
present and casting an affirmative or negative vote.

Representatives who abstain from voting shall be con-
sidered as not voting.

Rule 37. Method of voting

Except as provided in rule 43, the Conference shall
normally vote by show of hands or by standing, but any
representative may request a roll-call. The roll-call
shall be taken in the English alphabetical order of the
names of the States participating in the Conference,
beginning with the delegation whose name is drawn by
lot by the President.

Rule 38. Conduct during voting

The President shall announce the commencement of
voting, after which no representative shall be permitted
to intervene until the result of the vote has been an-
nounced, except on a point of order in connection with
the process of voting.

Rule 39. Explanation of vote

Representatives may make brief statements con-
sisting solely of explanation of their votes, before the
voting has commenced or after the voting has been
completed. The representative of a State sponsoring a
proposal or motion shall not speak in explanation of
vote thereon, except if it has been amended.

Rule 40. Division of proposals

A representative of a participating State may move
that parts of a proposal shall be voted on separately. If
objection is made to the request for division, the motion
for division shall be voted upon. If the motion for divi-
sion is carried, those parts of the proposal that are
subsequently approved shall be put to the vote as a
whole. If all operative parts of the proposal have been
rejected, the proposal shall be considered to have been
rejected as a whole.

Rule 41. Voting on amendments

When an amendment is moved to a proposal, the
amendment shall be voted on first. When two or more
amendments are moved to a proposal, the Conference
shall first vote on the amendment furthest removed in
substance from the original proposal and then on the
amendment next furthest removed therefrom, and so
on until all the amendments have been put to the vote.
Where, however, the adoption of one amendment nec-
essarily implies the rejection of another amendment,
the latter amendment shall not be put to the vote. If one
or more amendments are adopted, the amended pro-
posal shall then be voted upon. A motion is considered
an amendment to a proposal if it merely adds to, deletes
from or revises part of the proposal. Unless specified
otherwise, the word "proposal" in these rules shall be
considered as including amendments.

Rule 42. Voting on proposals

If two or more proposals relate to the same question,
the Conference shall, unless it decides otherwise, vote
on the proposals in the order in which they have been
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submitted. The Conference may, after each vote on a
proposal, decide whether to vote on the next proposal.

Rule 43. Elections

All elections shall be held by secret ballot unless
otherwise decided by the Conference.

Rule 44

1. If, when one person or one delegation of a par-
ticipating State is to be elected, no candidate obtains in
the first ballot a majority of the votes of the represen-
tatives present and voting, a second ballot restricted to
the two candidates obtaining the largest number of
votes shall be taken. If in the second ballot the votes are
equally divided, the President shall decide between the
candidates by drawing lots.

2. In the case of a tie in the first ballot among three
or more candidates obtaining the largest number of
votes, a second ballot shall be held. If a tie results
among more than two candidates, the number shall be
reduced to two by lot and the balloting, restricted to
them, shall continue in accordance with the preceding
paragraph.

Rule 45

When two or more elective places are to be filled at
one time under the same conditions, those candidates,
not exceeding the number of such places, obtaining in
the first ballot a majority of the votes of the represen-
tatives present and voting shall be elected. If the num-
ber of candidates obtaining such majority is less than
the number of persons or delegations to be elected,
there shall be additional ballots to fill the remaining
places, the voting being restricted to the candidates
obtaining the greatest number of votes in the previous
ballot, to a number not more than twice the places
remaining to be filled, provided that, after the third
inconclusive ballot, votes may be cast for any eligible
person or delegation. If three such unrestricted ballots
are inconclusive, the next three ballots shall be restric-
ted to candidates who obtained the greatest number of
votes in the third of the unrestricted ballots, to a num-
ber not more than twice the places remaining to be
filled, and the following three ballots thereafter shall be
unrestricted, and so on until all the places have been
filled.

Rule 46. Equally divided votes

If a vote is equally divided on matters other than
elections, the proposal or motion shall be regarded as
rejected.

CHAPTER VII

Committees

Rule 47. Committee of the Whole

The Conference shall establish a Committee of the
Whole, which may set up sub-committees or working
groups. The Committee of the Whole shall have as

its officers a Chairman, a Vice-Chairman and a Rap-
porteur.

Rule 48. Drafting Committee

1. The Conference shall establish a Drafting Com-
mittee consisting of fifteen members representing par-
ticipating States, including its Chairman who shall be
elected by the Conference in accordance with rule 6.
The other fourteen members of the Committee shall be
appointed by the Conference on the proposal of the
General Committee. The Rapporteur of the Committee
of the Whole participates ex officio, without a vote, in
the work of the Drafting Committee.

2. The Drafting Committee shall consider draft arti-
cles of the basic proposal referred to it directly pur-
suant to paragraph 1 of rule 28. It shall also consider any
draft articles referred to it by the Committee of the
Whole after initial consideration by that Committee.
The Drafting Committee shall furthermore prepare
drafts and give advice on drafting as requested by the
Conference or by the Committee of the Whole. It shall
also co-ordinate and review the drafting of all texts
adopted and shall report, as appropriate, either to the
Conference or to the Committee of the Whole.

Rule 49. Officers

Except as otherwise provided in rule 6, each commit-
tee, sub-committee and working group shall elect its
own officers from among representatives of partici-
pating States.

Rule 50. Quorum

1. The Chairman of the Committee of the Whole
may declare a meeting open and permit the debate to
proceed when representatives of at least one quarter of
the States participating in the Conference are present.
The presence of representatives of a majority of the
States so participating shall be required for any decision
to be taken.

2. A majority of the representatives on the Gen-
eral, Drafting or Credentials Committees or any sub-
committee or working group shall constitute a quorum.

Rule 51. Officers, conduct of business and
decision-taking

The rules contained in chapters II, V (except rule 17)
and VI above shall be applicable, mutatis mutandis, to
the proceedings of committees, sub-committees and
working groups, except that:

(a) The Chairmen of the General, Drafting and
Credentials Committees and the chairman of any sub-
committee or working group may exercise the right to
vote;

(b) Decisions of committees, sub-committees and
working groups shall be taken by a majority of the
representatives of States present and voting, except
that the reconsideration of a proposal or an amendment
shall require the majority established by rule 32.
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CHAPTER VIII

Languages and records

Rule 52. Languages of the Conference

Arabic, Chinese, English, French, Russian and
Spanish shall be the languages of the Conference.

Rule 53. Interpretation

1. Speeches made in a language of the Conference
shall be interpreted into the other such languages.

2. A representative may speak in a language other
than a language of the Conference if the delegation
concerned provides for interpretation into one such
language.

Rule 54. Records and sound recordings
of meetings

1. Summary records of the plenary meetings of the
Conference and of the meetings of the Committee of the
Whole shall be kept in the languages of the Conference.
As a general rule, they shall be circulated as soon as
possible, simultaneously in all the languages of the
Conference, to all representatives, who shall inform the
secretariat within five working days after the circula-
tion of the summary record of any changes they wish to
have made.

2. The secretariat shall make sound recordings of
meetings of the Conference, the Committee of the
Whole and the Drafting Committee. Such recordings
shall be made of meetings of other committees, sub-
committees or working groups when the body con-
cerned so decides.

Rule 55. Languages of official documents

Official documents shall be made available in the
languages of the Conference.

CHAPTER IX

Public and private meetings

Rule 56. Plenary meetings and meetings of
committees

The plenary meetings of the Conference and the
meetings of committees shall be held in public unless
the body concerned decides otherwise. All decisions
taken by the plenary of the Conference at a private
meeting shall be announced at an early public meeting
of the plenary.

Rule 57. Meetings of sub-committees or
working groups

As a general rule, meetings of a sub-committee or
working group shall be held in private.

Rule 58. Communiques on private meetings

At the close of a private meeting, the chairman of the
organ concerned may issue a communique' to the press
through the Executive Secretary.

CHAPTER X

Other participants and observers

Rule 59. Representatives of the United Nations
Council for Nambia

Representatives designated by the United Nations
Council for Namibia may participate in the delibera-
tions of the Conference, the Committee of the Whole
and other committees, sub-committees or working
groups, in accordance with the relevant resolutions and
decisions of the General Assembly.

Rule 60. Representatives of the United Nations and
of the organizations that have received an invitation
from the General Assembly in subparagraph 2 (e) of
its resolution 39/86

1. Except as otherwise provided in the present
rules, representatives designated by the United Na-
tions or by organizations referred to in subpara-
graph 2 (e) of General Assembly resolution 39/86,
that have traditionally been invited to participate as
observers at legal codification conferences convened
under the auspices of the United Nations, shall par-
ticipate in the Conference in the following capacity:

(a) To participate in public and private meetings
of the Conference, the Committee of the Whole, sub-
committees and working groups, as well as in the
process leading to general agreement;

(b) To submit documents for circulation;
(c) To intervene in the debates;
—To exercise the right of reply in accordance with

rule 22;
—To explain their positions on any matter on which a

decision has been or is to be taken;
(d) To submit substantive proposals, which as such

may only be put to the vote subject to rule 63 if a formal
request is made by a State to that effect. If the proposal
has been circulated in writing, the formal request shall
be circulated in the same manner;

(e) To submit procedural motions, including those
referred to in rules 23, 24 and 25, which may not be put
to the vote unless supported by a State.

2. Representatives of the organizations partici-
pating in the Conference in accordance with para-
graph 1 of this rule may not:

(a) Object to any procedural motion put forward by
a representative of a participating State;

(b) Prevent on their own the achievement of general
agreement or participate in any vote.

3. Delegations of the organizations referred to in
paragraph 1 shall be seated in alphabetical order fol-
lowing the seating of delegations of States.

Rule 61. Representatives of organizations that have
received a standing invitation from the General As-
sembly to participate in the sessions and the work
of all international conferences convened under its
auspices in the capacity of observers in accordance
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with General Assembly resolutions 3237 (XXIX) and
31/152

Representatives designated by organizations that
have received a standing invitation from the General
Assembly in accordance with General Assembly res-
olutions 3237 (XXIX) of 22 November 1974 and 31/152
of 20 December 1976 to participate in the sessions and
the work of all international conferences convened un-
der its auspices have the right to participate as ob-
servers, without the right to vote, in the deliberations
of the Conference, the Committee of the Whole and,
as appropriate, other committees, sub-committees or
working groups.

Rule 62. Representatives of national liberation
movements

Representatives designated by national liberation
movements invited to the Conference may participate
as observers, without the right to vote, in the delibera-
tions of the Conference, the Committee of the Whole
and, as appropriate, other committees, sub-committees
or working groups.

CHAPTER XI

Promotion of general agreement

Rule 63. Promotion of general agreement

1. The Conference shall, both at the plenary and at
the Committee of the Whole stages, make every effort

to reach general agreement on matters of substance,
particularly on the final results of the work of the Con-
ference, and there shall be no voting on such matters
until all efforts to that end have been exhausted.

2. In endeavouring to reach general agreement, all
possible means shall be used. The officers of the Con-
ference shall chair as appropriate, co-ordinate and su-
pervise meetings with a view to enhancing the pros-
pects of reaching general agreement.

3. If, in the consideration of any matter of sub-
stance, no general agreement appears to be attainable,
the President of the Conference shall inform the Gen-
eral Committee that efforts to reach general agreement
have failed. The General Committee shall thereupon
consider the matter and may recommend that it be
decided by a vote, indicating the date of the vote, and
place the question before the plenary or the Committee
of the Whole as the case may be.

CHAPTER XII

Amendments to the rules of procedure

Rule 64. Method of amendment

These rules of procedures may be amended by a
decision of the Conference taken by a two-thirds ma-
jority of the representatives of participating States
present and voting.
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SUMMARY RECORDS OF THE PLENARY MEETINGS

1st plenary meeting
Tuesday, 18 February 1986, at 10.20 a.m.

Acting President: Mr. FLEISCHHAUER
(Legal Counsel of the United Nations,

representing the Secretary-General)

President: Mr. ZEMANEK (Austria)

Opening of the Conference
[Item 1 of the provisional agenda]

1. The ACTING PRESIDENT, speaking on behalf of
the Secretary-General, welcomed Mr. Gerald Hin-
teregger, Permanent Representative of Austria to the
United Nations at Vienna, representing the Federal
President of the Republic of Austria, who was unable to
attend because of illness. He welcomed also the Fed-
eral Minister of Justice of the Republic of Austria and
the other distinguished guests.

2. On behalf of the Secretary-General, he declared the
United Nations Conference on the Law of Treaties
between States and International Organizations or be-
tween International Organizations open and invited the
participants to observe a minute's silence for prayer or
meditation.

The Conference observed a minute of silence.

3. The ACTING PRESIDENT, speaking as the rep-
resentative of the Secretary-General, said that all par-
ticipants regretted that the Federal President had been
prevented by illness from attending the meeting and
wished him a speedy recovery. On behalf of all delega-
tions, he wished to convey to the Federal President, the
Government and people of Austria and the City of
Vienna, deep appreciation for the hospitality and cour-
tesy being once more extended to the United Nations.

4. The Conference was the seventh in a series of
plenipotentiary legal conferences held in Vienna since
1961 in pursuit of the progressive development of inter-
national law and its codification. The area was one in
which the United Nations had been particularly active
and successful over the past 40 years. The process of
codification of international law had been said to have
started in the years 1814 and 1815 with the historic
Congress of Vienna. It was, however, with the creation
of the United Nations that the process had entered a
new dynamic, institutional and permanent phase. Arti-
cle 13, paragraph 1 (a), of the Charter conferred upon
the General Assembly the specific task of contributing
to the progressive development of international law and
its codification. The International Law Commission
had been set up in 1947 in implementation of that man-
date and had become the core body in the codification

process, a function to which the United Nations had
devoted continuing efforts and action.
5. Since 1947, the debate had centred on the sub-
stantive aspects of diplomatic codification rather than
on the question of whether and how such codification
should be conducted. The diplomatic character of the
development and codification of international law
through the United Nations had always to be borne in
mind. It gave the measure both of the possibilities and
of the limitations of the process. In the first place, the
United Nations was not a super State, and the power to
legislate in the field of international law remained ul-
timately vested in States. The role of the United Na-
tions was to encourage, assist, harmonize and provide
the necessary fora.

6. It was equally important to remember that the
United Nations was not a centre for research into inter-
national law and for the advancement of legal science.
The progressive development of international law
through the United Nations was aimed at the fulfilment
of the needs, political aspirations and interests of the
States and of the international community as a whole.
7. Understood in that sense, the process corre-
sponded to urgent needs. The constant modernization
of international law served the maintenance of peace
and international security. The constant adaptation of
international law to changing conditions gave it en-
hanced importance in providing a structure and a basis
for international relations and international co-opera-
tion. Last but by no means least, much of the change
and adaptation in international law had been neces-
sitated by the dramatic growth of the international com-
munity and the change in its character since 1945. That
process had brought new actors to the international
scene, with their own background, ideas, priorities,
needs, principles and concepts.

8. The demand for codification and progressive
development was such that United Nations activities
had not been confined to the International Law Com-
mission. Since 1966, a second core body, the United
Nations Commission of International Trade Law, had
been active in the harmonization of international trade
law, and a number of other bodies had been entrusted
by the General Assembly with law-making tasks, nota-
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bly in the fields of human rights, outer space and mari-
time matters. The General Assembly itself had been
active in the development of international law with the
elaboration and adoption of the 1969 Convention on
Special Missions, the 1973 Convention on the Preven-
tion and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents, and
the 1979 International Convention against the Taking of
Hostages.1

9. The 1969 Vienna Convention on the Law of
Treaties had been one of the highlights of the develop-
ment and codification of international law through the
United Nations. That Convention had been followed in
1978 by the Vienna Convention on the Succession of
States with respect to Treaties. The purpose of the
present Conference was to establish, in the form of a
third international convention governing another im-
portant aspect of the law of treaties, the rules of inter-
national law applicable to treaties to which interna-
tional organizations were parties.
10. It was therefore in the light of the general princi-
ples of the law of treaties, set out authoritatively in the
1969 Convention, that the present Conference must
proceed. In so doing, it would have to preserve the
provisions of the 1969 Convention and, in that con-
nection, he cautioned that any other course of action
would have disastrous consequences. The General As-
sembly had been conscious of that important consid-
eration, and in the draft rules of procedure which it
had transmitted and recommended to the Conference
(A/CONF. 129/7) had sought to ensure that there would
be a dual procedure for reviewing, on the one hand, the
provisions of those draft articles that were completely
parallel to the 1969 Convention and, on the other hand,
the provisions of the draft articles referring to the par-
ticular needs of treaty-making by and with international
organizations.

11. He was grateful that Mr. Paul Reuter of France,
the Rapporteur of the International Law Commission
for the draft articles, had agreed to serve the Con-
ference as Expert Consultant.
12. He invited the representative of the Federal Pres-
ident of the Republic of Austria to address the Con-
ference.

Address by the representative of the Federal President
of the Republic of Austria

13. Mr. HINTEREGGER, Permanent Representa-
tive of Austria to the United Nations at Vienna, rep-
resenting the Federal President of the Republic of Aus-
tria, said that Mr. Rudolf Kirchschlaeger regretted his
inability to attend and had asked him to read to the
Conference the statement he had intended to make in
person.
14. As head of State of the host country, the Federal
President warmly welcomed all participants in the Con-
ference, which continued the long-standing tradition of
holding United Nations Conferences devoted to the
codification of international law in the Austrian capital.

1 General Assembly resolutions 2530 (XXIV), 3166 (XXVIII) and
34/146, respectively.

In view of its geographical position, its history and its
status as a permanently neutral country, Austria was
predestined to serve as a bridge between peoples, and
its endeavours in that respect could hardly be better
expressed than by hosting a conference to which all the
members of the international community were invited
to participate. Having regard to its subject, it was par-
ticularly appropriate that the present Conference
should take place in Vienna, because international or-
ganizations were part of the city's everyday life, in
particular as Vienna had become one of the Centres of
the United Nations.

15. A quarter of a century earlier, as legal adviser to
the Austrian Foreign Ministry, the Federal President
had been entrusted with organizing the United Nations
Conference on Diplomatic Intercourse and Immunities,
which had resulted in the Vienna Convention on Dip-
lomatic Relations, and had served as head of the Aus-
trian Delegation. In 1963 he had acted in the same
capacity at the Vienna Conference on Consular Rela-
tions, and had subsequently attended several United
Nations codification conferences. He had always done
so in the conviction that the fulfilment by the United
Nations of its Charter responsibilities for the progres-
sive development of international law and its codifica-
tion was instrumental in making the world more pea-
ceful.

16. The problems the Conference would deal with
were not particularly easy ones, and as in all inter-
national conferences, a successful conclusion would
require mutual understanding and the readiness also to
make fair compromises. He was certain that all par-
ticipants would use their best endeavours to codify
a further important segment of international law and
thereby lay down legal rules for another area of inter-
national relations.

Election of the President
[Item 2 of the provisional agenda]

17. Mr. SCHRICKE (France), supported by
Mr. NASCIMENTO e SILVA (Brazil), nominated
Mr. Karl Zemanek (Austria) as President of the Con-
ference.
18. It was a pleasure for his delegation to present that
candidature, in view of the long-standing historical rela-
tions between Austria and France and their close co-
operation, especially in the legal field.
19. The Austrian Government was once again acting
as host to a conference on the codification of inter-
national law, and his delegation wished to take the
opportunity to thank the Austrian authorities for their
generous hospitality.
20. In Mr. Zemanek the Conference would have as its
President an eminent jurist particularly qualified in the
subject matter of the Conference, who also had long
experience of diplomatic forums, having participated in
a number of codification conferences and having pre-
sided over the 1977-1978 United Nations Conference on
the Succession of States in Respect of Treaties.
21. The task of the President would be facilitated by
the quality of the preparatory work that had taken place
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in the International Law Commission and in the consul-
tations held in New York. Tribute should be paid to
those who had organized those consultations and con-
tributed to their success, and this practice should be
encouraged.
22. Decisions now had to be made by the Conference,
and Mr. Zemanek would contribute to ensuring its suc-
cess.

Mr. Karl Zemanek (Austria) was elected President
by acclamation and took the Chair.
23. The PRESIDENT said that he accepted with hu-
mility the responsibility conferred on him, seeing in it
primarily a tribute to the Government and people of his
country. The task before the Conference was un-
doubtedly a most difficult one; the topic to be covered
was of great complexity. To agree on a single, uniform
set of articles applicable to entities that were so diverse
and to ensure that the product of its labour would not be
still-born would require of the Conference a sense of
proportion, common sense and goodwill. Twenty-five
years had passed since the United Nations Conference
on Diplomatic Intercourse and Immunities had laid the
foundations of an impressive "Vienna tradition" of
successful codification conferences. He would do his
best, gladly and with dedication, to ensure that the
present Conference lived up to that tradition.
24. Mr. PASCHKE (Federal Republic of Germany)
congratulated the President on his election. He paid
tribute to those who had inspired and directed the infor-
mal consultations in New York which had resulted in
the draft rules of procedure of the Conference, and
noted with satisfaction the presence of many members
of the International Law Commission; Mr. Reuter, its
Special Rapporteur and sometime President, was par-
ticularly welcome in the capacity of Expert Consultant.
25. Mr. CHUTASAMIT (Thailand), speaking as
Acting Chairman of the group of Asian countries, con-
gratulated the President on his election, paying tribute
to his academic and diplomatic skills and experience
and pledging the full co-operation of the Asian Group in
the conduct of the Conference. The Group also wished
to place on record its appreciation of the hospitality
accorded by the host State.

Adoption of the agenda
[Item 3 of the provisional agenda]

The provisional agenda (A/CONF. 129/1) was
adopted.

Adoption of the rules of procedure
[Agenda item 4]

26. The PRESIDENT drew attention to the draft rules
of procedure (A/CONF. 129/7). Those rules were the
outcome of lengthy consultations in New York and
were recommended for adoption in General Assembly
resolution 40/76, paragraph 4.

The draft rules of procedure (A/CONF. 12917) were
adopted.
27. Mr. BERNAL (Mexico) said that his delegation
favoured the active participation of international organ-

izations in the work of the Conference, and considered
that the rules of procedure largely contained the pro-
visions for such participation. He looked forward to the
constructive participation of the international organiza-
tions in the preparation and adoption of the convention.
28. Mexico had always believed that States should be
encouraged to work towards general agreement on the
final text of conventions. However, although a text
agreed by a large majority might be thought to be more
widely acceptable than one adopted by a simple major-
ity, that was not self-evident, and, whatever the form of
voting, respect for the principle of sovereign equality of
States and the democratic bases of every organization
had to be retained. Complicating the rules of procedure
would not necessarily lead to better results. The idea of
general acceptance was, moreover, closely related to
the political will of States to bind themselves at the
international level. Thus, in his delegation's view, the
problem of the codification and progressive develop-
ment of international law was one not of procedural
efficiency but of effectiveness and of political will.
Without political will, rule 63, which was presumably
intended to strengthen the process of negotiation and
approval of the final text of the future convention,
would not be effective.

29. Specifically, his delegation considered that rule 63
should be interpreted in good faith in accordance with
the ordinary meaning to be given to its terms in their
context and in the light of the informal consultations at
which it had been prepared. The purpose of rule 63 was
to ensure that efforts were made to adopt the final text
of the convention by general, but not necessarily unan-
imous, agreement. Accordingly, the rule should not be
interpreted as an obligation to arrive at unanimous
agreement to adopt the convention. The so-called rule
of consensus was the result of negotiation in good faith
and not a form of voting, particularly since the term
"general agreement" had not been defined in the rules
of procedure and there was no clear understanding as to
its meaning.

30. His delegation had accepted the wording of rules
such as 63 and 34 in a spirit of compromise and in order
not to obstruct the convening of the Conference. That
did not, however, mean that the agreement reflected in
rule 63 constituted a binding precedent for the adoption
of resolutions and decisions of the United Nations and
its organs, commissions and committees.

31. Lastly, paragraph 3 of rule 63 was not to be inter-
preted as a derogation of the exercise of the right to vote
or to mean that the exercise of that sovereign right
could be denied by the virtue of a procedure like that
provided for under rule 63.

32. Subject to those observations, his delegation had
approved the rules of procedure.

33. Mr. SHASH (Egypt) said that while his delega-
tion was able to accept the rules of procedure, including
rule 63, for the special purposes of the Conference, it
considered that they should not be deemed to constitute
a precedent for all international meetings.

34. Mr. ABDEL RAHMAN (Sudan) observed that
considerable effort had been expended at the General
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Assembly in arriving at the rules of procedure. He
trusted that a similar spirit of conciliation would prevail
at the Conference.
35. Mr. VOGHEL (Canada), speaking on behalf of
the delegations of Canada, the Federal Republic of
Germany, France, the United Kingdom and the United
States of America, said that while those delegations had

joined in the consensus (on the rules of procedure),
their acceptance of those arrangements should not be
construed as a change in their position concerning the
legal nature of the participation of Namibia as represen-
ted by the United Nations Council for Namibia.

The meeting rose at 11.55 a.m.

2nd plenary meeting
Wednesday, 19 February 1986, at 12.10 p.m.

President: Mr. ZEMANEK (Austria)

Election of Vice-Presidents
[Agenda item 5]

1. The PRESIDENT said that, in the light of rule 6 of
the rules of procedure, the regional groups had met and
had nominated the representatives of the following
22 States as Vice-Presidents of the Conference: Bul-
garia, Chile, Cote d'lvoire, France, German Demo-
cratic Republic, Greece, Guatemala, India, Japan,
Kuwait, Lebanon, Netherlands, Peru, Poland, Sen-
egal, Sudan, Switzerland, Tunisia, United Kingdom
of Great Britain and Northern Ireland, United States of
America, Uruguay, Zimbabwe.
2. Mr. ALMODOVAR (Cuba) said that his delegation
rejected the nomination of a representative of Chile as a
Vice-President. It had not been agreed by the Latin
American group of countries.
3. Mr. PALOMO (Guatemala), speaking on behalf of
the Latin American group of countries, said that they
had held a series of meetings at which the nominations
of Vice-Presidents from among the Latin American
countries had been agreed. Unfortunately, the rep-
resentative of Cuba had not been present at those
meetings.
4. Mr. ALMOD6VAR (Cuba) said that his delegation
could not agree that the representative of Chile should
occupy a post of Vice-President. That had not been
agreed by the Latin American group of countries, all of
whose representatives knew that Cuba would not ac-
cept the election of Chile as a Vice-President, precisely
because it was not the country most representative of
Latin America. He did not propose to repeat the rea-
sons for Cuba's refusal, which were well known to
everyone. His delegation regretted that it had to make
the matter public. It had been in the conference room
since the building had opened for the Conference that
morning, and at no time had its members seen any
announcement about group meetings. It therefore re-
iterated emphatically its refusal to agree that a repre-
sentative of the Government of Chile should occupy a
post of Vice-President on behalf of the Latin American
group of countries.

5. The PRESIDENT said that the statement of the
representative of Cuba would be recorded in full in the
summary record of the meeting. As he saw no other
objections, he would take it that the Conference ap-
proved the election of the 22 Vice-Presidents nomi-
nated by the regional groups.

It was so decided.

Election of the Chairman of the
Committee of the Whole

[Agenda item 6]

6. The PRESIDENT announced the nomination of
Mr. Mohamed El-Taher Shash (Egypt) as Chairman of
the Committee of the Whole.

Mr. Mohamed El-Taher Shash (Egypt) was elected
Chairman of the Committee of the Whole by accla-
mation.

Election of the Chairman of the
Drafting Committee

[Agenda item 7]

7. The PRESIDENT announced the nomination of
Mr. Awn Al-Khasawneh (Jordan) as Chairman of the
Drafting Committee.

Mr. Awn Al-Khasawneh (Jordan) was elected Chair-
man of the Drafting Committee by acclamation.

Appointment of the Credentials Committee
[Agenda item 8]

8. The PRESIDENT said that, in the light of rule 4 of
the rules of procedure, he proposed that the represen-
tatives of the following nine States should be the mem-
bers of the Credentials Committee: Brazil, Canada,
China, Ecuador, Gabon, Thailand, Union of Soviet
Socialist Republics, United States of America, Zambia.

That proposal was adopted.

The meeting rose at 12.25 p.m.
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3rd plenary meeting
Wednesday, 19 February 1986, at 4.35 p.m.

President: Mr. ZEMANEK (Austria)

Appointment of other members
of the Drafting Committee

[Agenda item 9]

1. The PRESIDENT announced that the General
Committee recommended the appointment of the rep-
resentatives of the following States as members of
the Drafting Committee, in addition to the Chairman:
Algeria, Argentina, China, France, Italy, Japan, Mo-
rocco, Nigeria, Romania, Spain, Union of Soviet So-
cialist Republics, United Kingdom of Great Britain and
Northern Ireland, United States of America and Vene-
zuela.

It was so decided.

Organization of work
[Agenda item 10]

2. The PRESIDENT, drawing attention to para-
graph 31 of the Memorandum of the Secretary-General
(A/CONF. 129/3), said that he had been asked by the
General Committee to inform the Conference that the
Committee agreed that there should be no general de-
bate either in plenary or in the Committee of the Whole.
There would be ample opportunity to make statements
of principle in relation to specific articles as and when
they were considered. Turning to paragraph 40 of the
Memorandum, he said that the weekly schedule would
indicate the time available and the results expected for
the week and should be a guide in deliberations and
work within the individual organs of the Conference.

3. In the absence of objection he would take it that the
Conference endorsed the suggestions in the Secretary-
General's Memorandum, together with those two ad-
ditional comments.

It was so decided.
4. Mr. JESUS (Cape Verde) observed that it might be
advisable to decide on the schedule for the rest of the
week so that delegates could make adequate prepara-
tion and actively participate in the deliberations.
5. Mr. KALINKIN (Executive Secretary of the Con-
ference) said that it was the secretariat's understanding
that when the Committee of the Whole and the Drafting
Committee met for the first time they would start by
considering the organization of work. It was for each
committee to decide in which order the articles would
be considered.
6. The PRESIDENT said that the secretariat could
not anticipate such a decision. If the Committee of the
Whole made its decision later in the day, the secretariat
might be able to arrange a schedule. As the Drafting
Committee would not be meeting until the following
day, there might be time to draw up a provisional time-
table for its consideration.

7. Mr. JESUS (Cape Verde) agreed that the pro-
gramme would be better established by the individual
committees than by the plenary. However, he felt that
the Conference should decide at the present stage
on the number of plenary meetings to be held during
the current and following week and on the number of
meetings to be held by the Committee of the Whole and
the Drafting Committee during the same period.
8. The PRESIDENT replied that there would be no
plenary meetings during that period unless a particular
need arose, and both morning and afternoon sessions,
between 10 a.m. and 1 p.m. and 3 p.m. and 6 p.m.,
would be taken up entirely by the Committee of the
Whole. The Drafting Committee could meet any day
between the hours of 9 a.m. and 10 a.m. and 6 p.m. and
7 p.m. if it wished to do so. Since the Drafting Commit-
tee should in principle work as speedily as possible, it
would decide on its own meetings, and its progress
would be assessed the following week.

9. Turning to the subject of the final clauses, he said
that the General Committee proposed that the Con-
ference should defer any decision as to how to handle
the final clauses until the debate in the Committee of the
Whole had started and the mood of the Conference
could be interpreted. If there was no objection, he
would take it that the Conference endorsed that pro-
posal.

// was so decided.
10. The PRESIDENT, turning to the list of arti-
cles contained in the attachment to document A/
CONF. 129/8, said that it had been adopted by consen-
sus in the consultations in New York and transmitted to
the Conference for its consideration and action as ap-
propriate.
11. Mr. SCHRICKE (France) said that his delegation
had participated actively in the consultations which had
led to the establishment of the list of draft articles of the
basic proposal for which substantive consideration was
deemed necessary. To distinguish between articles to
be given substantive consideration and those to be re-
ferred directly to the Drafting Committee was a depar-
ture from the customary practice, which his delegation
believed should be followed as a general rule, whereby
all draft articles submitted to a diplomatic conference
were given substantive consideration before being re-
ferred to the Drafting Committee. The distinction had
resulted from a desire to maintain as close a parallel as
possible between the present draft and the 1969 Vienna
Convention on the Law of Treaties,1 and had also in-
fluenced the draft articles prepared by the Interna-
tional Law Commission. While that approach might

' Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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be acceptable from the methodological point of view,
it raised difficulties for his delegation. France had
expressed its disagreement with some important pro-
visions in the 1969 Convention, in particular those re-
lating to jus cogens. That concept was still as nebulous
as it had been in 1969, and his delegation therefore
maintained the reservations and objections it had made
with respect to those provisions at the 1968/1969 Con-
ference,2 and which had been the reason why France
had not become party to that Convention. If similar
provisions were to be included in the draft Convention
now before the Conference, the outcome would be the
same. Even if that were to be the case, the French
delegation was nevertheless prepared to participate ac-
tively and constructively in the work of the Conference
and, even though it might not become party to the
Convention, it would not fail to take into account those
provisions to which it could agree, as it and many other
States had done in respect of the provisions of the 1969
Convention relating to customary international law.

12. The French delegation, in that spirit, could accept
the principle underlying the preparation of the list in
annex II of General Assembly resolution 40/76, and had
not requested the inclusion in it of certain provisions to
which it had serious objections. The direct referral of a
large number of articles to the Drafting Committee
could not therefore be construed as implying his delega-
tion's approval of all the rules laid down in those arti-
cles.

13. The PRESIDENT said that the intention was that
the articles in the list would be submitted for consider-
ation to the Committee of the Whole and the other
articles would be referred direct to the Drafting Com-
mittee. However, it would be up to the latter to refer
any articles to the Committee of the Whole if, in the
course of its work, it felt that more substantive con-
sideration was justified.
14. In cases where only certain paragraphs of articles
were referred to the Committee of the Whole and the

2 Ibid. (United Nations publication, Sales No. E.70.V.6), 19th ple-
nary meeting, paras. 7 to 18.

remainder of the article was referred directly to the
Drafting Committee, there would be nothing to pre-
vent delegates from using the remaining paragraphs in
making points in respect of paragraphs under consid-
eration in the Committee of the Whole. Furthermore,
the Drafting Committee would not deal with any article
until the Committee of the Whole had completed its
consideration of the paragraphs referred to it. If there
was no objection, he would take it that the Conference
approved the list of articles and the working arran-
gements proposed by the General Committee.

// was so decided.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11]

15. The PRESIDENT said that the only decision to
be taken by the Conference at the present stage was
to request the Committee of the Whole to consider the
articles on the list on the understanding embodied in
the working arrangements, and to refer the other arti-
cles to the Drafting Committee for consideration.

It was so decided.
16. The PRESIDENT said that he had received a let-
ter from the Secretary-General drawing attention to the
seriousness of the Organization's financial problems
and asking for co-operation in the matter of holding
down expenditure, first, by limiting the costs of
meetings by restricting their number and duration to
the greatest extent possible and reasonable, and sec-
ond, by limiting documentation costs by restricting to
the greatest extent possible and reasonable the docu-
mentation to be produced at the Conference. He was
confident that everyone would co-operate fully in an
effort to comply with those requests.

The meeting rose at 5.05 p.m.

4th plenary meeting
Thursday, 13 March 1986, at 3.20 p.m.

President: Mr. ZEMANEK (Austria)

Organization of work
[Agenda item 10]

1. The PRESIDENT said that when the Conference
had allocated various provisions of the draft articles to
the Committee of the Whole and others to the Drafting
Committee, the question of the preamble and the final
clauses had remained in abeyance. In the absence of
any objections, he would take it that the Conference

agreed to entrust the preparation of the preamble and
the final clauses to the Committee of the Whole.

It was so decided.
2. The PRESIDENT said that the Conference had
also to adopt a final act. In the absence of any objec-
tions, he would take it that the Conference entrusted its
preparation to the Drafting Committee.

// was so decided.
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3. The PRESIDENT invited those delegations who
wished to have specific points or ideas reflected in
the preamble to submit their proposals in writing to
the Committee of the Whole. Two such proposals had
already been submitted and were reproduced in doc-
uments A/CONF.129/C.1/L.71 and L.72.
4. He wished to consult the Conference on the man-
ner in which the Drafting Committee should report on
the results of its work. The Chairman of the Committee
of the Whole and the Chairman of the Drafting Commit-

tee agreed with him that the Drafting Committee should
report directly to the Conference, both on the provi-
sions which had been referred to the Drafting Commit-
tee directly and on those referred to it by the Committee
of the Whole. That would make for an orderly pro-
cedure. In the absence of any objection, he would take
it that the Conference agreed to that arrangement.

// was so decided.

The meeting rose at 3.25 p.m.

5th plenary meeting
Tuesday, 18 March 1986, at 3.50 p.m.

President: Mr. ZEMANEK (Austria)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] {continued)*

Adoption of a convention and other instruments deemed
appropriate and of the Final Act of the Conference

[Agenda item 12]

TEXTS PROPOSED BY THE DRAFTING COMMITTEE

1. The PRESIDENT recalled that the articles
proposed by the International Law Commission
(A/CONF. 129/4) for the new convention fell into two
categories: first, those articles which the Conference
had referred directly to the Drafting Committee, and
secondly, the articles which it had referred to the Com-
mittee of the Whole for consideration and which that
Committee had referred to the Drafting Committee
after considering them. He further recalled that the
Conference, in order to expedite its work, had decided
that the Drafting Committee should report directly to
the plenary of the Conference (4th plenary meeting,
para. 4).

2. The Conference had before it the initial report of
the Drafting Committee (A/CONF. 129/11), setting out
the titles of parts I to VII and sections thereof and the
titles and texts of articles 1, 2, 4 to 34, 38,40 to 44,46 to
61,63,64,67 to 72 and 74 to 81, which had been adopted
by the Drafting Committee. He pointed out that draft
article 66, the draft annex and the draft final provisions
were still under consideration in the Committee of the
Whole.
3. In the absence of objection, he would take it that
the Conference agreed that after the Chairman of the
Drafting Committee had completed his presentation of
each article—or group of articles, where articles could

conveniently be grouped together—the Conference
should proceed to consider and adopt the article or
group of articles in question, it being understood that
delegations would be entitled to make statements in
connection with each article.

It was so decided.
4. Mr. AL-KHASAWNEH, Chairman of the Drafting
Committee, introduced document A/CONF. 129/11,
which contained the titles and texts of the articles so far
adopted by the Drafting Committee. He drew attention
to the fact that the finalized texts of the preamble and a
number of further articles were not yet submitted to the
Conference, either because they had not yet been re-
ferred to the Drafting Committee or because they were
still under consideration in that Committee. Should any
decisions be taken by the Conference which affected
the numbering of the articles, the Drafting Committee
would make an appropriate recommendation in that
regard.
5. At its previous meeting, the Conference had de-
cided that the Drafting Committee should report on the
results of its work directly to the Conference. He would
accordingly report on the results of the Drafting Com-
mittee's work on those articles which had been referred
directly to it as well as on those which had been referred
to the Drafting Committee by the Committee of the
Whole.
6. He wished to make at the outset a few general
remarks. As was well known, the convention being
elaborated at the present Conference contained many
provisions parallel to those contained in the 1969
Vienna Convention on the Law of Treaties.1 In the
Drafting Committee's work on the articles referred to
it, some of its members had felt that certain termi-
nological inconsistencies existed between the texts of
the 1969 Convention in the various languages, or they
had found some inaccuracies in the text in particular
languages. The Drafting Committee had agreed, how-

* Resumed from the 3rd plenary meeting.

1 Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.7O.V.5),
p. 287.



10 Summary records—Plenary meetings

ever, that as a general rule, texts of the 1969 Convention
which had been transposed to the draft convention at
present under consideration should not be tampered
with. While it might perhaps be felt that certain pro-
visions of the 1969 Convention in certain languages did
not represent the most elegant use of the language in
question, or that a reader comparing the texts in the
different languages might believe that the use of other
terms would achieve greater equivalence of meaning
between the texts in the five languages, the Drafting
Committee had nevertheless deemed it more prudent
not to incorporate in one language version only any
changes or departures from the language of the 1969
Convention. That had been done in order to maintain
the stability of existing treaty relations between the
parties to the 1969 Vienna Convention, all of which had
agreed on the provisions of the instrument and had also
agreed that the texts in the various languages were
equally authentic (article 85 of the Convention) and had
the same meaning in each authentic text (article 33,
paragraph 3). If the signatory States and contracting
States of the 1969 Convention agreed that the text con-
tained errors, the procedure provided for in article 79
could be set in motion.

7. Following the example of the International Law
Commission, which had achieved some simplification
of its draft text between its first reading and its adoption
of the final draft, the Drafting Committee had recom-
mended simpler formulas in some draft articles, as well
as the combining of paragraphs in certain draft articles.
The Committee believed that simplification could be
achieved in certain cases without loss of clarity and
meaning, whereas in other cases it had felt it necessary
to maintain the precision of the Commission's basic
proposal, even if the drafting was somewhat cumber-
some. When introducing the relevant draft articles, he
would indicate where such simplifications were recom-
mended.
8. He also wished to make a few general drafting
points. Throughout the text of the draft articles referred
to the Drafting Committee, the Committee had replaced
the expression "present articles" by "present Conven-
tion" or simply "Convention", following the model of
the 1969 Vienna Convention. He would refrain from
pointing out that change when introducing the various
draft articles separately.
9. The Drafting Committee had also examined the
question of the use of "he" or "his" in the draft English
text. While it might have been desirable to avoid that
unfortunate reference to only one gender, the Drafting
Committee had finally decided not to change the text,
as that would have meant a departure from the 1969
Vienna Convention. It was clear that when the draft
text referred to "he" or "his" it referred to a person,
whether masculine or feminine.
10. Lastly, an attempt had been made to maintain the
consistency established in the basic proposal with re-
gard to the use of defined terms, such as "contracting
organizations" and "negotiating organizations", as
well as with regard to cases where the word "organiza-
tion" should be qualified by "international".
11. Mr. BERMAN (United Kingdom) said that his
delegation wished to make two general observations

before the formal adoption by the Conference of the
draft convention.
12. The first concerned the rule of general agreement
written into the rules of procedure of the Conference.
He did not wish to enter into a debate about the ap-
plicability of such a rule elsewhere than in the present
Conference; that would be a matter for discussion and
analysis later, when scholars and practising diplomats
looked back at the results of the Conference. As far as
the Conference itself was concerned, the rule of general
agreement had been an experiment and, he would ven-
ture to say, an experiment which had worked very well.
Ensuring that result had nevertheless imposed a strain
on the President, the Chairman of the Committees, the
Secretariat and all the participating delegations. He
wished to pay a tribute to all those concerned for the
manner in which they had sought to fulfil the expecta-
tions of the General Assembly. He hoped that the same
spirit would prevail until the end of the Conference.

13. His second point concerned those draft provisions
the substance of which had been taken from corre-
sponding provisions of the 1969 Vienna Convention in
respect of which, at the United Nations Conference on
the Law of Treaties, the United Kingdom delegation
had stated its understanding, with the object of clari-
fying their meaning or interpretation. He did not pro-
pose to repeat those statements as the Conference con-
sidered the draft articles submitted or to be submitted to
it by the Drafting Committee. He therefore wished it to
be recorded that, in so far as such statements made by
the United Kingdom delegation at the United Nations
Conference on the Law of Treaties were relevant to the
present draft articles, they should be taken as applying
equally to them.

14. The PRESIDENT said that he fully shared the
views of the United Kingdom representative regarding
the admirable spirit of co-operation that had prevailed
in the Conference and his hope that that spirit would
continue.

15. He invited the Chairman of the Drafting Commit-
tee to introduce the draft texts proposed for adoption in
document A/CONF. 129/11 and the Conference to con-
sider them.

Article 1 (Scope of the present Convention)

16. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 1 had been referred
directly to the Drafting Committee. Except for two
changes affecting the Arabic text only, the article had
been adopted as drafted by the International Law Com-
mission.

17. The changes affecting the Arabic text concerned
not only article 1 but also other articles throughout the
Convention. The first concerned the Arabic rendering
of the word "applies"; the Arabic term originally used
had been replaced by a more adequate one for stylistic
reasons and in order to ensure consistency as between
the various articles. The second change was the dele-
tion from the Arabic text of a group of words meaning
"which are concluded"; those words in the Arabic text
were not only superfluous but could lead to misinter-
pretation. He would refrain from referring again to
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those two changes when introducing subsequent draft
articles in which they had also been made in the Arabic
text.

Article 1 was adopted without a vote.

Article 2 (Use of terms)

18. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that the text referred to the
Drafting Committee by the Committee of the Whole
(A/CONF.129/DC/17) was a text worked out in the
framework of consultations held under the chairman-
ship of the President of the Conference.
19. Typographical errors in the text in certain lan-
guages had been corrected, and in the English text of
paragraph 1 (c) the word "and" appearing between the
words "international organization" and "designating"
had been deleted, since the inclusion of that word con-
stituted an unnecessary departure from the 1969 Vienna
Convention. That change affected the English text
only.
20. The designations for subparagraphs (b bis) and
(b ter) had been maintained. The Drafting Committee
had considered whether or not to reletter those para-
graphs in alphabetical order and had also considered
combining subparagraphs (b), (b bis) and (b ter). It had
finally decided to maintain the distinction between the
terms in question by defining them in separate sub-
paragraphs. In that way the parallel between the 1969
Vienna Convention and the present convention was
maintained with respect to the seven subparagraphs
which followed.
21. Lastly, in the Arabic text of the final part of para-
graph 1, the word used to render the English term
"instruments"—which was one commonly used in
commercial and property law—had been replaced by
one more appropriate to international law. That change
had also been made in other draft articles; he would
refrain from drawing attention to it in connection with
the various articles in question.

Article 2 was adopted without a vote.

Article 4 (Non-retroactivity of the present Convention)

22. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 4 had been referred
directly to the Drafting Committee. In order to align the
text of the basic proposal with that of the 1969 Conven-
tion in the Spanish version, the words "que se cele-
bren" had been replaced by "que sean celebrados".
No other changes had been made in the text.
23. Mr. ALMOD6VAR (Cuba) said that as the pres-
ent convention reproduced, with the same number, text
and content, article 4 of the 1969 Vienna Convention on
the Law of Treaties, and as no circumstance had arisen
to justify any other course, his delegation now wishes
to reiterate the position it had taken at the 30th ple-
nary meeting of the United Nations Conference on the
Law of Treaties,- held on 19 May 1969, in the vote on
article 77 of that Convention, which was later renum-

2 Ibid. (United Nations publication, Sales No. E.70.V.6), 30th ple-
nary meeting, paras. 9 to 16.

bered 4 by the Drafting Committee, the numbers of the
articles cited being altered as appropriate.
24. In amplification of that point, he wished it to
be recorded that the Cuban delegation interpreted the
exception in article 4 to the non-retroactivity of the
present convention, referring to the application of any
rules set forth therein' 'to which treaties between one or
more States and one or more international organiza-
tions or between international organizations would be
subject under international law independently of the
Convention", as covering rules of international law
established as being applicable to a treaty, as well as
situations arising or existing when that treaty entered
into force, if that took place after the entry into force of
the present convention, even if the date on which the
treaty was concluded or the situation originated was
earlier.

25. The Cuban delegation wished to reaffirm that the
peremptory rules codified in the present convention
fully applied to all treaties in force, whatever the date of
their entry into force, not only on purely logical grounds
based on the principle of the hierarchy of rules, but also
for reasons of substances directly related to the notion
of what was just at a given moment for the international
community, particularly with respect to the rules in
articles 48 to 53, 62 and 64. Any treaty conflicting with
those peremptory rules was both illegal and inadmissi-
ble; it was not permissible to question whether those
peremptory norms were or were not part of interna-
tional law before the entry into force of the convention,
from which they derived indisputable authority.

Article 4 was adopted without a vote.

Article 5 (Treaties constituting international organiza-
tions and treaties adopted without an international
organization)

26. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said the text of article 5 referred to the
Drafting Committee by the Committee of the Whole
was one which had been worked out in the framework
of consultations held under the chairmanship of the
President of the Conference (A/CONF.129/C.1/L.70).
27. The text now submitted to the Conference con-
tained certain drafting adjustments. The original text
had referred to "any treaty which is the constituent
instrument of an international organization and to
which States and international organizations are par-
ties". In order to clarify that passage and make it more
precise, it had been reworked to read "any treaty be-
tween one or more States and one or more international
organizations which is the constituent instrument of an
international organization".

28. It would be recalled that the Committee of the
Whole (27th meeting) had agreed to delete the word
"relevant" before "rules of the organization" in arti-
cle 5, as well as in other articles. It had, however, been
understood that if the Drafting Committee felt an im-
perative need to reintroduce the word "relevant" it
could make a recommendation to that effect. The Com-
mittee in fact now made that recommendation with
regard to article 5. As had been explained by the Expert
Consultant, if the word "relevant" were to be left out, it
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might be argued that virtually any rule of an organiza-
tion could be invoked to allege the inapplicability of the
present convention to the treaties which were the sub-
ject of article 5. In the context of article 5, the term
"relevant" served the useful purpose of stressing that
the rules involved must be those which were related to
treaty-making or to the conclusion of the treaties in
question. Moreover, the 1969 Vienna Convention had
explicitly included in its article 5 a reference to "any
relevant rules of the organization".

Article 5 was adopted without a vote.

Article 6 (Capacity of international organizations to
conclude treaties)

29. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that in adopting the International
Law Commission's text of the article for referral to the
Drafting Committee, the Committee of the Whole had
agreed to delete the word "relevant" (ibid.).
30. Some members of the Drafting Committee had felt
that insertion of that word would be preferable; the
Committee had, however, decided that to do so was not
imperative, and thus did not recommend such inclu-
sion. Consequently, with the exception of the deletion
agreed by the Committee of the Whole, the text re-
mained identical with the basic proposal.

Article 6 was adopted without a vote.

Article 7 (Full powers)

31. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, recalled that the Committee of the
Whole had adopted the consolidated text of article 7 as
proposed by that Committee's Working Group on arti-
cle 7 (A/CONF.129/C.1/L.43), as orally revised. The
text had been referred to the Drafting Committee be-
fore the question of the use of the term "powers" in
the convention had been resolved. As a consequence of
the later adoption by the Committee of the Whole of a
text for article 2 which did not contain a definition of
that term, the Drafting Committee had replaced in sub-
paragraphs 3 (a) and 3 (b) of article 7 the term "powers"
by the term "full powers".

32. In the English and Spanish versions of the article,
subparagraph 1 (a) followed the terminology of the 1969
Vienna Convention, while subparagraph 3 (a) used the
phrase "that person produces". In the French version,
both subparagraphs contained the words "si elle pro-
duit", which referred back to the opening words
of paragraph 3. In resolving those discrepancies, the
Drafting Committee, desiring to avoid the unfortunate
implications of the use of the strictly masculine "he"
in English and at the same time to give greater preci-
sion to the texts in most of the other languages, had
decided to use the words "that person" in both sub-
paragraphs 1 (a) and 3 (a). In the French version, the
words "si elle produit" had been replaced by "si cette
personne". In the Spanish version, there was no need
to insert "la persona" as the construction of the in-
troductory part of the paragraph made it absolutely
clear that the subject was "una persona".

33. In line with the new formulation of subpara-
graphs 1 (b) and 2 (b), which differed from that in

the 1969 Vienna Convention, minor language align-
ments had been made in those paragraphs, "con-
cerned" having been rendered in the French version as
"concernes" and in the Spanish version as "de que se
trate".
34. In subparagraph 2 (b), the expression "of States in
which international organizations participate", found
in the original text, had been omitted in the light of the
text of paragraph 2 of article 9 referred to the Drafting
Committee.
35. It had been decided that the text of subpara-
graph 3 (b) might be lightened with no loss of clarity or
meaning by the deletion of the phrase "or, as the case
may be, of the international organizations concerned".
36. Finally, minor drafting adjustments had been
made, as well as grammatical corrections to certain
language versions.

Article 7 was adopted without a vote.

Article 8 (Subsequent confirmation of an act performed
without authorization)

37. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that the article, referred directly
to the Committee by the Conference, had undergone
changes only in the Arabic version, where the word
"authorization" had been rendered more precisely and
a necessary deletion had been made.

Article 8 was adopted without a vote.

Article 9 (Adoption of the text)

38. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that paragraph 1 of the article had
been referred to the Drafting Committee directly by
the Conference. No changes had been made in that
paragraph.
39. Paragraph 2, on the other hand, had been referred
to the Committee of the Whole for substantive con-
sideration. Adopted by that body in a form worked out
in the framework of informal consultations held under
the chairmanship of the President of the Conference, it
had then been referred to the Drafting Committee.
40. The text of the paragraph had subsequently under-
gone slight adjustments to bring out more clearly the
intended meaning. It had been divided into two sen-
tences, the second of which began "If, however, no
agreement is reached on any such procedure, the adop-
tion of the text shall take place . . .". No other changes
had been made in paragraph 2.

Article 9 was adopted without a vote.

Article 10 (Authentication of the text)

41. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that the article had been referred
directly to the Drafting Committee by the Conference.
No change had been made in the article except for
minor grammatical corrections made to the English
version in order to align it with the other versions
and with the 1969 Vienna Convention on the Law of
Treaties.

Article 10 was adopted without a vote.
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Article 11 (Means of expressing consent to be bound by
a treaty)

42. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that paragraph 1 of the article had
been referred directly to the Drafting Committee by the
Conference. Paragraph 2 had been referred to the Com-
mittee of the Whole for substantive consideration, after
which it had been referred to the Drafting Committee in
the form in which it had appeared in the basic proposal.
43. The Drafting Committee had made no changes in
either paragraph.

Article 11 was adopted without a vote.

Article 12 (Consent to be bound by a treaty expressed
by signature)

Article 13 (Consent to be bound by a treaty expressed
by an exchange of instruments constituting a treaty)

Article 14 (Consent to be bound by a treaty expressed
by ratification, act of formal confirmation, accept-
ance or approval)

Article 15 (Consent to be bound by a treaty expressed
by accession)

Article 16 (Exchange or deposit of instruments of rati-
fication, formal confirmation, acceptance, approval
or accession)

Article 17 (Consent to be bound by part of a treaty and
choice of differing provisions)

Article 18 (Obligation not to defeat the object and pur-
pose of a treaty prior to its entry into force)

44. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that draft articles 12 to 18 had been
referred directly to the Drafting Committee by the Con-
ference and had not been the subject of substantive
consideration by the Committee of the Whole.
45. Article 12 had been simplified by the combination
of paragraphs 1 and 2 in a single paragraph, as a result of
the deletion of the term "powers" by the Committee of
the Whole. Since "full powers" now applied to both
representatives of States and representatives of inter-
national organizations, the same rule would have been
stated in former paragraphs 1 and 2. It was thus only
logical to combine the two paragraphs into one by sim-
ply referring to "the consent of a State or of an inter-
national organization", "that State or that organiza-
tion", and "the State or organization". Finally, since
the new combined paragraph referred to both catego-
ries of treaties, it was considered appropriate to use for
subparagraph (b) the version appearing in the former
subparagraph 2 (b), thus covering all possibilities.

46. In the text of subparagraph 2 (a) the words "of the
treaty" had been inserted following "signature" in all
language versions, in order to align the text with that of
the 1969 Vienna Convention. A linguistic alignment had
been made in the final part of subparagraph 2 (b) in the
Spanish version, and some stylistic improvements had
been made in the Arabic version.

47. Article 13 had remained basically unchanged,
with the exception of the opening phrase, which had
been lightened and now read "The consent of States or
of international organizations . . .".
48. Article 14 had been changed in only one place:
subparagraph 1 {d) now referred to "full powers".
Grammatical and stylistic improvements had been
made in the Arabic text.
49. Articles IS and 16 had been maintained without
change.
50. Article 17, as now submitted, reflected an attempt
by the Drafting Committee to simplify the text, with
no loss of substantive meaning, by combining para-
graphs which contained the same rule and by adjusting
the rather cumbersome formula which had been used in
the original version of paragraph 1. The new version of
the article comprised a combination in its paragraph 1
of former paragraphs 1 and 2, and in its paragraph 2,
of former paragraphs 3 and 4. Paragraphs 1 and 2 now
applied to both categories of treaties. In addition,
the formula "the other contracting States and the con-
tracting organizations or, as the case may be, the other
contracting organizations and the contracting States"
originally found in paragraph 1 of the International Law
Commission's draft had been found not only burden-
some but not altogether accurate, in view of the many
possible combinations and permutations of treaty part-
ners. In certain cases there might be no other con-
tracting States or no other contracting organizations. In
order to avoid those complexities and to make the text
clearer, the Drafting Committee had agreed to refer
simply to "the contracting States and contracting or-
ganizations or, as the case may be, the contracting
organizations".

51. Finally, article 18 remained as drafted in the basic
proposal.

Articles 12 to 18 were adopted without a vote.

Article 19 (Formulation of reservations)

52. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, recalled that the Committee of the
Whole had adopted the text of the basic proposal for
the article in an amended form and had referred to the
Drafting Committee.
53. As referred, article 19 had comprised two para-
graphs which provided for the same rule to apply when
a State or international organization formulated a res-
ervation on expressing its consent to be bound by a
treaty.
54. In view of that fact, and in an effort to lighten the
text, the Drafting Committee had agreed to combine the
two paragraphs, so that the opening words now referred
to "A State or an international organization" and "for-
mally confirming" had been inserted following "ratify-
ing". That change also aligned article 19 with other
provisions of the draft convention which referred to the
various means whereby a State or an organization ex-
pressed its consent to be bound.
55. Following remarks by Mr. KADIRI (Morocco)
and Mr. RADY (Egypt), he said that the figure " 1 "
should be deleted from the French and Arabic versions,
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where the introductory paragraph had been inadver-
tently so numbered.
56. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that in the opinion of his delegation an
international organization had no right to formulate a
reservation, not only in cases where the reservation
was incompatible with the object and purpose of the
treaty to which it was a party but also in those cases
where the reservation was incompatible with the con-
stituent instrument of the organization or with other
existing and legally binding instruments.

Article 19 was adopted without a vote.

Article 20 (Acceptance of and objection to reser-
vations)

57. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that the article had been referred to
the Drafting Committee as amended by the Committee
of the Whole. In addition, the Drafting Committee had
been requested to examine whether the inclusion in
paragraph 2 of the words "the limited number of nego-
tiating States and negotiating organizations or of ne-
gotiating organizations, as the case may be, and",
which had been proposed in an amendment submitted
in the Committee of the Whole (see A/CONF. 129/C. 1/
L.33, para. 1), would improve the drafting. The Draft-
ing Committee had felt that the insertion would indeed
improve the text, bringing it closer into line with that of
the 1969 Vienna Convention. Those words had conse-
quently been inserted, duly adjusted to match similar
expressions found in the aforementioned Convention
and expressions found throughout the draft.
58. For reasons similar to those he had mentioned
earlier, subparagraph 4 (c) had been slightly adjusted.
The phrase "one other contracting State or one con-
tracting organization or, as the case may be, one other
contracting organization or one contracting State" had
been replaced by the simple formula "one contracting
State or one contracting organization".
59. Finally, it had been decided that some adjust-
ments were needed in the English and Russian versions
of subparagraph 4 (a), the end of which had conse-
quently been changed in both languages to read ' 'for the
reserving State or organization and for the accepting
State or organization".
60. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that, in the opinion of his delegation,
paragraph 3 of article 30 unjustifiably limited the sov-
ereign right of States to formulate reservations. Such
reservations, moreover, could not be made subject to
acceptance by any organ of an international organiza-
tion. Furthermore, paragraph 4 unjustifiably extended
the right of international organizations to object to res-
ervations formulated by States. An international organ-
ization could object to a reservation only if to do so lay
within its competence.

Article 20 was adopted without a vote.

Article 21 (Legal effects of reservations and of objec-
tions to reservations)

Article 22 (Withdrawal of reservations and of objec-
tions to reservations)

Article 23 (Procedure regarding reservations)

Article 24 (Entry into force)

Article 25 (Provisional application)

Article 26 (Pacta sunt servanda)

61. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 21 remained un-
changed, with the exception of the replacement of the
words "author of the reservation" in paragraph 3 of
the English and Russian versions by the words "the
reserving State or organization".
62. Subparagraph 3 (a) of article 22 had been changed
slightly, for the reasons he had indicated earlier. Thus,
the phrase "another contracting State or a contracting
organization or, as the case may be, another con-
tracting organization or a contracting State" had been
changed to read simply "a contracting State or a con-
tracting organization1'.
63. Article 23 remained unchanged, except for a cor-
rection in the English version of paragraph 2, where at
the end of the first sentence, the words "by a treaty"
had been replaced by "by the treaty".
64. No changes had been made in article 24, with
the exception of a correction in the French version of
the introductory words of paragraph 3, where the word
"autre", erroneously inserted before "organisation
Internationale" in the basic proposal, had been re-
moved.
65. The text of paragraph 1 of article 25 remained
unchanged. Paragraph 2, however, had been adjusted
for the reasons he had indicated previously. The in-
troduction in the basic proposal of the complexities
required by the attempt to cover all "other" treaty
partner permutations had led to a heavy text which had
not, in fact, covered all possible situations. As the
text referred to treaty partners being notified, the clear
and obvious meaning was that it referred to notifying
"other" treaty partners. Thus, the original phrase in
paragraph 2, "the other States and the organizations or,
as the case may be, the other organizations and the
States between which" had been changed to read sim-
ply "the States and organizations with regard to
which".
66. Article 26 introduced part III of the convention
and concerned pacta sunt servanda. No changes had
been made in that all-important article.
67. Mr. CANCADO TRINDADE (Brazil) said that,
for the record and for the purpose of interpretation, his
delegation wished to state that articles 24 and 25, as well
as article 12, of both the 1969 Vienna Convention on the
Law of Treaties and the present draft articles adopted
by the Drafting Committee, as contained in document
A/CONF. 129/11, should in its view be considered, in
respect of States, against the background of the general
principle of parliamentary approval of treaties and of
the practice ensuing therefrom; but that his delegation
also recognized the residuary nature of those provi-
sions of both the 1969 Convention and the present draft
articles as adopted by the Drafting Committee.

Articles 21 to 26 were adopted without a vote.
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Article 27 (Internal law of States, rules of international
organizations and observance of treaties)

68. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 27 of the basic proposal
had been considered substantively by the Committee of
the Whole, adopted by it and referred to the Drafting
Committee. The latter had made no changes in the text.

Article 27 was adopted without a vote.

Article 28 (Non-retroactivity of treaties)

Article 29 (Territorial scope of treaties)

69. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, recalled that articles 28 and 29 had been
referred directly to the Drafting Committee by the
Conference. No changes had been introduced in those
articles.
70. Mr. ALM0D6VAR (Cuba) said that as the pres-
ent convention reproduced, with the same number, text
and content, article 28 of the 1969 Vienna Convention
on the Law of Treaties, and as no circumstance had
arisen to justify any other course, his delegation now
wished to reiterate the position it had taken at the 13th
plenary meeting of the United Nations Conference on
the Law of Treaties on Tuesday, 6 May 1969,' in the
vote on article 24 of that Convention, which was sub-
sequently renumbered 28 by the Drafting Committee
(the numbers of the articles cited being altered as ap-
propriate).

71. In amplification of that point, he wished it to be
recorded that it was the understanding of the delegation
of Cuba that the rule contained in article 28 could be
interpreted only in the sense that if an act or fact or
situation which took place or arose prior to the entry
into force of a treaty, including the present convention,
continued to occur or exist after the entry into force of
the treaty, it would be subject to its provisions. There-
fore, the principle of non-retroactivity was never vio-
lated by the application of a treaty, including the pres-
ent convention, to situations arising or existing when
the treaty entered into force and subsequent to the
entry into force of the treaty, including the present
convention, even if they first began at an earlier date.

72. The delegation of Cuba interpreted the legal effect
of article 28 as having the meaning and scope inferred
from paragraph (3) of the International Law Commis-
sion's commentary to article 24—later 28—of the 1969
Vienna Convention,4 which, in the present Convention,
had the same number, text and content.

Articles 28 and 29 were adopted without a vote.

Article 30 (Application of successive treaties relating to
the same subject-matter)

73. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, recalled that paragraphs 1 to 5 of arti-
cle 30 had been referred directly to the Drafting Com-
mittee by the Conference. Paragraph 6, however, had

5 Ibid., 13th plenary meeting, paras. 41 to 47.
* Ibid. (United Nations publication, Sales No. E.70.V.5), p. 32.

been substantively considered by the Committee of the
Whole.

74. Concerning paragraph 6, the Committee of the
Whole had approved the idea underlying the Inter-
national Law Commission's draft and two amendments
thereto (A/CONF.129/C.1/L.44 and L.45). All three
texts had been referred to the Drafting Committee with
the request that it examine the formulation and place-
ment of the ideas contained therein.

75. The Drafting Committee had decided, in line with
one of the amendments referred to it, that it was pref-
erable to spell out the meaning of the reference in the
Commission's text to Article 103 of the Charter of the
United Nations. It had also been agreed that it would
not be appropriate to include both a cross-reference to
Article 103 and a paraphrase of its contents. Rather, its
significance should be clearly set out, without cross-
reference. The text now before the Conference had
been drafted along the lines of one of the amendments
referred to the Committee, but adjusted for purposes of
clarity and precision. He pointed out that the use in
most language versions of the words "the fact that"
was in no way intended to lessen the solemn nature of
the legal rule laid down in Article 103 of the Charter of
the United Nations. Rather, it was intended to signify
the existence of a legal rule, a legal obligation.

76. As to the placement of the provision, it had been
thought that it would unduly overburden the text of
paragraph 1 if added there. The Committee had there-
fore retained the provision as paragraph 6, it being
clearly understood that its placement there could not be
interpreted as detracting from the overriding impor-
tance of the provision.

77. In the case of the other five paragraphs of the
article no changes had been made, with the exception of
a lightening of the phrase at the end of paragraph 5, for
reasons which he had already explained. The words
"towards another State or an organzation or, as the
case may be, towards another organization or a State"
had been replaced by "towards a State or an organiza-
tion". In addition, the words "not party to that treaty"
which also appeared at the end of paragraph 5 of the
basic proposal but which did not appear in the 1969
Vienna Convention, had been deleted as constituting an
unnecessary departure from that Convention.

78. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that, in the opinion of his delegation, arti-
cle 30 did not reflect the full complexity of the situation
that might arise in the application of successive treaties.
With regard to paragraph 3, his delegation considered
that if the operation of the earlier treaty was not termi-
nated as a consequence of the conclusion of a new
treaty on the same subject, the provisions of the earlier
treaty must be applied to the extent that they created a
regime no less—i.e., more—favourable than that es-
tablished by the later treaty.

Article 30 was adopted without a vote.

Article 31 (General rule of interpretation)

Article 32 (Supplementary means of interpretation)
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Article 33 (Interpretation of treaties authenticated in
two or more languages)

Article 34 (General rule regarding third States and third
organizations)

79. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, recalled that articles 31 to 34 had been
referred directly to the Drafting Committee by the Con-
ference. No changes had been introduced in the texts.
Articles 31 to 34 were adopted without a vote.

Article 38 (Rules in a treaty becoming binding on third
States or third organizations through international
custom)

80. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, recalled that article 38 had been con-
sidered substantively by the Committee of the Whole,
which had adopted the International Law Commis-
sion's draft and had referred it to the Drafting Commit-
tee. The latter had made no changes in the text.
81. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that in the opinion of his delegation a
customary rule of international law became binding on
a State only in cases where that State recognized it as
such. It was consequently not binding on a State which
did not recognize it as binding.

Article 38 was adopted without a vote.

Article 40 (Amendment of multilateral treaties)

Article 41 (Agreements to modify multilateral treaties
between certain of the parties only)

Article 42 (Validity and continuance in force of treaties)

Article 43 (Obligations imposed by international law
independently of a treaty)

Article 44 (Separability of treaty provisions)

82. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that articles 40 to 44 had been
referred directly to the Drafting Committee by the Con-
ference.
83. In article 40, the long phrase in paragraph 2 of the
original proposal which read "to all the contracting
States and contracting organizations or, as the case
may be, to all the contracting organizations" had not
been deemed necessary. It had been replaced by the
simpler formula "to all the contracting States and all
the contracting organizations". In paragraph 4, for the
sake of clarity, the words "any party" at the beginning
of that paragraph of the basic proposal had been re-
placed by the 1969 Vienna Convention wording "any
State or international organization already a party".
84. The only change made in article 41 was the addi-
tion of commas in the appropriate places in certain
language versions to bring those versions into line with
the 1969 Vienna Convention.
85. Two members of the Drafting Committee had
expressed reservations with regard to article 42 and

article 44, paragraph 5, because of their doubts con-
cerning the concept of jus cogens in articles 53 and 64.
One member had also voiced doubt concerning the use
of the word "termination" in the Spanish version of
those articles and various other articles.
86. Mr. DELON (France), reiterating his delegation's
reservation with regard to article 44 and particularly
paragraph 5 thereof, said that if that paragraph were put
to the vote his delegation would vote against it. It would
not, however, oppose the adoption of article 44 by
consensus, but would be unable to join in that con-
sensus.

Articles 40 to 44 were adopted without a vote.

Article 46 (Provisions of internal law of a State and
rules of an international organization regarding com-
petence to conclude treaties)

87. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 46 had received sub-
stantive consideration in the Committee of the Whole,
which had adopted the International Law Commis-
sion's text and had referred it to the Drafting Commit-
tee together with two amendments (A/CONF.129/C.1/
L.48/Rev.l and L.52).
88. One issue raised by those amendments was
whether to revert to the wording of article 46, para-
graph 2, of the 1969 Vienna Convention in drafting
paragraphs 2 and 4 of article 46 of the basic proposal,
thus introducing the concept of conduct in accordance
with normal practice and in good faith, which did not
appear in the International Law Commission's draft,
although several speakers had expressed doubt
whether there could be said to exist a "normal practice
of international organizations" in the matter. It had
been recognized, however, that such a practice might
well develop in the future and that such developments
should not be precluded. A text had therefore been
drafted which referred to "the normal practice of States
and, where appropriate, of international organiza-
tions". It had then been decided to combine para-
graphs 2 and 4 in one paragraph covering both States
and international organizations, while redrafting them
along the lines suggested in the amendments and also to
take account of the reference to "normal practice" to
which he had referred. Certain language versions had
been brought even more closely into line with the word-
ing of the 1969 Vienna Convention, and former para-
graph 3 had been renumbered paragraph 2.

Article 46 was adopted without a vote.

Article 47 (Specific restrictions on authority to
express the consent of a State or an international
organization)

Article 48 (Error)

Article 49 (Fraud)

Article 50 (Corruption of a representative of a State or
of an international organization)

Article 51 (Coercion of a representative of a State or
of an international organization)
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Article 52 (Coercion of a State or of an international
organization by the threat or use of force)

Article 53 (Treaties conflicting with a peremptory norm
of general international law (jus cogens))

Article 54 (Termination of or withdrawal from a treaty
under its provisions or by consent of the parties)

Article 55 (Reduction of the parties to a multilateral
treaty below the number necessary for its entry into
force)

89. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that articles 47 to 55 had been
referred directly to the Drafting Committee by the Con-
ference, and certain changes had been made with a view
to simplifying the text, in keeping with previous arti-
cles. Thus, the phrase at the end of article 47 reading:
"to the other negotiating States and negotiating organ-
izations or, as the case may be, to the other negotiating
organizations and negotiating States", had been re-
placed by "to the negotiating States and negotiating
organizations". Similarly, in article 54, paragraph (b),
the phrase "with the other contracting States and the
other contracting organizations or, as the case may be,
with the other contracting organizations" had been
replaced by "with the contracting States and con-
tracting organizations".

90. Certain grammatical corrections had been made in
some of the articles, such as article 48, where, in the
Spanish text, the word "dieran" had been replaced by
"diera".
91. The title of article 52 had been brought into line
with the articles immediately preceding by the addition
of the words "of a State or of an international organiza-
tion", after "Coercion".
92. One member of the Drafting Committee had
expressed reservations in respect of the contents of
articles 48 to 51, while two members had expressed
reservations with respect to the underlying concept of
article 53 relating to jus cogens.

93. Mr. DELON (France) said that his delegation
wished to reiterate the reservation it had expressed in
the Drafting Committee with respect to article 53,
which it opposed because it did not agree with the
recognition that article gave to jus cogens. His delega-
tion would not oppose a consensus on the article, but
would not join in that consensus.

94. Mr. GUNEY (Turkey), referring to article 53, said
thai jus cogens was still a highly controversial concept
which raised the fundamental question of how to recog-
nize the scope and content of a peremptory norm of
general international law. It was not enough to say that
such norms were recognized by the international com-
munity as a whole.

95. At the 1969 Vienna Conference his delegation had
fully shared the concern which had been expressed
regarding the imprecision of the concept of jus cogens
and the interpretations to which it could give rise, and
had entered serious reservations in that regard. The
stability and certainty of treaty relations dictated that

any exception to the pacta sunt servanda rule should be
formulated with care and in unambiguous and detailed
terms. There had, however, been a divergence of views
since 1969 regarding the nature of norms of jus cogens,
which it had not been possible to define. The inter-
national community and international law had not
reached the stage where a clear demarcation line could
be drawn between peremptory and other norms. The
1969 Vienna Convention had failed in so far as it had
not established the precise content of a peremptory
norm of international law, a breach of which could have
extremely serious effects, such as, for instance, ren-
dering international agreements unlawful irrespective
of the will of the parties which had concluded them.

96. As drafted, article 53 could be likened to an article
in a penal code that provided for punishment but did not
specify which acts would constitute offences. Conse-
quently, while his delegation would not oppose any
consensus or agreement that might be reached on arti-
cle 53, it wished, for the reasons he had stated, to
dissociate itself from any such consensus or agreement.

97. Mr. MUTZELBURG (Federal Republic of Ger-
many) said that his delegation was prepared to join in a
consensus on article 53 on the clear understanding that
its agreement to do so was inextricably linked with the
finding by the Conference of a satisfactory solution to
the problem of the peaceful settlement of disputes. If
his delegation was incorrect in its assumption that such
a solution could be found, the basis on which its ac-
ceptance had been founded would no longer exist and it
would have to draw the necessary conclusions.

Articles 47 to 55 were adopted without a vote.

Article 56 (Denunciation of or withdrawal from a treaty
containing no provision regarding termination, de-
nunciation or withdrawal)

98. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 56 had been considered
substantively by the Committee of the Whole. The
basic proposal for the article had been adopted and had
been referred to the Drafting Committee (A/CONF. 129/
DC/10). The only change introduced by the Drafting
Committee was the replacement of "puede" by
"pueda" in paragraph 1 (b) of the Spanish text to bring
the wording into line with that of the 1969 Vienna Con-
vention.

99. Mr. RAMADAN (Egypt) said that his delega-
tion wished to enter a reservation with respect to para-
graph 1 (b) of the article.

100. Mr. NETCHAE V (Union of Soviet Socialist Re-
publics) said that in the opinion of his delegation, de-
nunciation could take place only when the right of
denunciation was stipulated in the treaty and only when
recourse was had to it in accordance with the terms and
conditions of the treaty. There was in fact no such thing
as implicit denunciation.

Article 56 was adopted without a vote.

Article 57 (Suspension of the operation of a treaty un-
der its provisions or by consent of the parties)
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Article 58 (Suspension of the operation of a multilateral
treaty by agreement between certain of the parties
only)

Article 59 (Termination or suspension of the operation
of a treaty implied by conclusion of a later treaty)

Article 60 (Termination or suspension of the operation
of a treaty as a consequence of its breach)

101. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that articles 57 to 60 had been
referred directly to the Drafting Committee by the Con-
ference.
102. Article 57 had been lightened without loss of
meaning by the replacement of the phrase in subpara-

graph (b) of the basic proposal reading "with the other
contracting States and the other contracting organiza-
tions or, as the case may be, with the other contracting
organizations'1 by "with the contracting States and
contracting organizations".

103. In the Spanish version of the three subpara-
graphs of paragraph 2 of article 60, the word "autor"
following "e/ estado" had been deleted and the word
"autora", following' 'organization international'1' had
been replaced by "autor", in line with the text of arti-
cle 20, subparagraphs 4 (a) and (b).

Articles 57 to 60 were adopted without a vote.

The meeting rose at 5.10 p.m.

6th plenary meeting
Wednesday, 19 March 1986, at 4.25 p.m.

President: Mr. ZEMANEK (Austria)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 97/122 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Adoption of a convention and other instruments deemed
appropriate and of the Final Act of the Conference

[Agenda item 12] (continued)

TEXTS PROPOSED BY THE DRAFTING COMMITTEE
(continued)

1. The PRESIDENT invited the Chairman of the
Drafting Comittee to continue his presentation of that
Committee's report (A/CONF. 129/11 and Add.l) and
the Conference to consider it.

Article 61 (Supervening impossibility of performance)

2. Mr. AL-KHASAWNEH, Chairman of the Drafting
Committee, referring to document A/CONF. 129/11,
said that the Committee of the Whole had considered
article 61 substantively. It had adopted the text
proposed by the International Law Commission
(A/CONF. 129/4) and had referred it to the Drafting
Committee. The latter had made no change in the draft
article.

Article 61 was adopted without a vote.

Article 63 (Severance of diplomatic or consular re-
lations)

Article 64 (Emergence of a new peremptory norm of
general international law (jus cogens))

3. Mr. AL-KHASAWNEH, Chairman of the Drafting
Committee, said that articles 63 and 64 had been re-
ferred directly by the Conference to the Drafting Com-
mittee, which had recommended no changes in those
draft articles. However, reservations previously made
in connection with the concept of jus cogens had been
reiterated with regard to article 64 by two members of
the Drafting Committee.

4. Mr. DELON (France) said that his delegation
wished to reiterate the reservation it had expressed in
respect of article 53 in connection with the concept of
jus cogens (5th plenary meeting). Although his delega-
tion would not oppose the adoption of article 64 by
consensus, it did not wish to be associated with that
consensus.

5. Mr. GUNEY (Turkey) said that his delegation
wished to reiterate in respect of article 64 the reserva-
tion it had expressed previously in respect of article 53
in connection with the concept of jus cogens (ibid.), as
the reservation applied to both articles. While his del-
egation would not oppose agreement in the Conference
to adopt article 64 without a vote, it disassociated itself
from such agreement.

Articles 63 and 64 were adopted without a vote.

Article 67 (Instruments for declaring invalid, termi-
nating, withdrawing from or suspending the opera-
tion of a treaty)

Article 68 (Revocation of notifications and instruments
provided for in articles 65 and 67)

Article 69 (Consequences of the invalidity of a treaty)

Article 70 (Consequences of the termination of a treaty)
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Article 71 (Consequences of the invalidity of a treaty
which conflicts with a peremptory norm of general
international law)

Article 72 (Consequences of the suspension of the
operation of a treaty)

6. Mr. AL-KHASAWNEH, Chairman of the Drafting
Committee, said that articles 67 to 72 had been referred
to the Drafting Committee by the Conference.
7. In article 67, the final word of paragraph 2,
"powers", had been replaced by "full powers", and a
punctuation error in the English version of paragraph 2
had been corrected by the removal of the comma after
"paragraph 2".
8. No change had been made to article 68.
9. In article 69, subparagraph 2 (a), the French ver-
sion had been aligned with the French text of the 1969
Vienna Convention on the Law of Treaties' by adding
the word "pour" after " d'ttablir".
10. In article 70, in the French version of subpara-
graph 1 (b) a comma had been inserted after "des par-
ties" to align the text with that of the 1969 Vienna
Convention.
11. No changes had been introduced in article 71.
However, reservations had been expressed because of
the references in that text to articles 53 and 64 dealing
with the concept of jus cogens, and also in connection
with the use of the word "terminacidn" in the Spanish
version.
12. No change had been made in article 72, with the
exception of the insertion in subparagraph 1 (a) of the
English version of the definite article "the" before
"suspension", in order to align the wording with that in
the 1969 Vienna Convention.
13. Mr. DELON (France) said that, as article 71 was
linked with articles 53 and 64, his delegation wished
to reiterate with respect to article 71 the reservation
which it had expressed at the previous meeting and this
meeting in respect of articles 53 and 64. While his
delegation would not oppose the adoption of article 71
by consensus, it could not join in such a consensus, for
the reasons it had already given.

Articles 67 to 72 were adopted without a vole.

Article 74 (Questions not prejudged by the present
Convention)

14. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that the present article 74 had
been referred to the Committee of the Whole for sub-
stantive consideration. The Committee of the Whole
had amended paragraph 1 of the text of the basic pro-
posal and had then adopted the article, as amended,
and had referred it to the Drafting Committee. Subse-
quently, after the Committee of the Whole had agreed
at its 28th meeting to delete article 36 bis, that Commit-
tee had agreed to include in former article 73, now

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

article 74, a paragraph 3 along the lines proposed in an
amendment (A/CONF.129/C.1/L.65) submitted to that
Committee, it being understood that the Drafting Com-
mittee would review the wording of the new para-
graph 3, as well as the title of article 74.
15. The Drafting Committee had not altered the first
two paragraphs of the article. However, as a result of
oral suggestions made in the framework of the informal
consultations held under the chairmanship of the Pres-
ident of the Conference, the Drafting Committee had
modified the new paragraph 3 to make it read " . . . any
question that may arise in regard to the establishment of
obligations and rights for States members of an inter-
national organization under a treaty to which that or-
ganization is a party".

16. Finally, the Drafting Committee had decided, in
the light of the addition of paragraph 3, to avoid making
an already long title even longer. It therefore recom-
mended that the title of article 74 should read simply
"Questions not prejudged by the present Convention".
17. Mr. PAWLAK (Poland) said that, in his delega-
tion's view, paragraph 3 of article 74, which had been
introduced into the article as a result of the amendment
submitted by some international organizations as a
form of substitute for the former draft article 36 bis
proposed by the International Law Commission, which
had now been deleted, should not be understood as
allowing any possibility of a treaty concluded by an
international organization producing any legal effects
for States members of the organization which were not
parties to the treaty, unless those States members
expressly consented to accept the relevant provisions
of the treaty.

Article 74 was adopted without a vote.

Article 75 (Diplomatic and consular relations and the
conclusion of treaties)

18. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 75 had been referred
directly to the Drafting Committee by the Conference.
It had not been modified except for a change in the
Spanish version where, at the beginning of the second
sentence, "La celebracidn de un tal tratado" had been
replaced by "Tal celebracidn".

Article 75 was adopted without a vote.

Article 76 (Case of an aggressor State)

19. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 76, the former arti-
cle 75, had been the subject of substantive consi-
deration by the Committee of the Whole, which had
adopted the text proposed by the International Law
Commission for that article and had referred it to
the Drafting Committee. The Drafting Committee had
made no changes in the text.
20. Mr. BOESEN (Federal Republic of Germany)
said that his delegation had made a statement
expressing its understanding of article 76 at the time
of its consideration in the Committee of the Whole
(23rd meeting). He did not propose to repeat that
statement but, in drawing the attention of the Con-
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ference to it, reaffirmed his delegation's understanding
of the article.

Article 76 was adopted without a vote.

Article 77 (Depositaries of treaties)

21. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 77 had been referred
directly to the Drafting Committee by the Conference.
No changes had been made by the Committee, except
for the correction of a typographical error in the Rus-
sian version.

Article 77 was adopted without a vote.

Article 78 (Functions of depositaries)
22. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that this article had been the sub-
ject of substantive consideration by the Committee of
the Whole, which had adopted the International Law
Commission's text for the article and had referred it to
the Drafting Committee.
23. In subparagraph 1 (a), the reference to "powers"
had been deleted and the phrase adjusted along the lines
of the 1969 Vienna Convention. In subparagraphs 1 (b),
1 (e) and 1 (f), some simplification had been achieved
by omitting the phrase "or, as the case may be, the
organizations".
24. Finally, in subparagraph 2 (b) the adjective "inter-
national" had been inserted before "organizations" to
make it clearer that the international organization con-
cerned was the depositary, not the organization re-
ferred to in the opening words of the paragraph or in
subparagraph 2 (a).

Article 78 was adopted without a vote.

Article 79 (Notifications and communications)

Article 80 (Correction of errors in texts or in certified
copies of treaties)

Article 81 (Registration and publication of treaties)

25. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that articles 79,80 and 81 had been
referred directly to the Drafting Committee by the Con-
ference.
26. Article 79 had been somewhat lightened in sub-
paragraph (a) by replacing the phrase' 'to the States and
organizations or, as the case may be, to the organiza-
tions" by the phrase "to the States and organizations".
Some grammatical corrections had also been made in
various language versions.
27. The only adjustment to article 80 was in the En-
glish version where, near the end of the introductory
part of paragraph 1, the phrase "unless the said States
and organizations" had been replaced by "unless those
States and organizations". One member had expressed
a reservation with respect to paragraph 5 of article 80.
28. No changes had been made in article 81. One
member had expressed a reservation in respect of the
contents of the article.

Articles 79, 80 and 81 were adopted without a vote.

Titles of parts II to VII and sections thereof

29. Mr. AL-KHASAWNEH, Chairman of the
Drafting Committee, said that the Drafting Committee
recommended the adoption of the titles to parts II to VII
and the sections thereof as contained in the basic pro-
posal by the International Law Commission.

The titles of parts II to VII and the sections thereof
were adopted without a vote.
30. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, drew attention to the further recom-
mendations of the Committee contained in document
A/CONF. 129/1 I/Add. 1.

Preamble

31. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, recalled that the Committee of the
Whole had been entrusted with the task of considering
the preamble. It had adopted a text worked out in the
framework of consultations held (A/CONF. 129/C.l/
L.77) and had referred that text to the Drafting Com-
mittee, requesting it to examine carefully the various
paragraphs and the interrelationships between them
and to consider the most appropriate ordering of the
paragraphs.

32. The Committee had examined the draft referred to
it with care, and had decided on a new ordering of the
paragraphs in an attempt to set out in a logical and
coherent fashion the various elements of the preamble.
The order of the third and fourth paragraphs of the text
as referred to the Committee had been reversed; what
had previously been the fifteenth paragraph had been
moved up to become the new sixth paragraph; the
former eighth paragraph had been moved to its cus-
tomary position as the last preambular paragraph; and
the order of the former thirteenth and fourteenth para-
graphs had been reversed.

33. As far as the drafting of the paragraphs was con-
cerned, some changes had been made in order to align
the texts with corresponding paragraphs of the 1969
Vienna Convention, while other changes had been
made in order to align the various language versions. In
some places the language had been made more precise,
and minor grammatical corrections had also been in-
troduced.

34. In order to save the time of the Conference, he
would allude to only some of those changes. In the
second preambular paragraph, in order to bring out
more clearly the intended meaning, the phrase origi-
nally worded "Recognizing the ever increasing impor-
tance of treaties as a source of international law and
their consensual nature" had been changed to "Rec-
ognizing the consensual nature of treaties and their
ever-increasing importance as a source of international
law".

35. In the fifth preambular paragraph, the opening
phrase "Bearing in mind" had been replaced by "Be-
lieving that", to match a similar preambular paragraph
in the 1969 Vienna Convention. The final phrase of that
paragraph had also been modified. The original text,
beginning "as a means of ensuring . . .", had been
simplified and adjusted to give it a slightly wider ambit,
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so that it read "are means of enhancing legal order in
international relations and of serving the purposes of
the United Nations".

36. In the Spanish version of the eleventh preambular
paragraph, the word "juridica" had been deleted in
order to align the text with other language versions.
Other minor grammatical adjustments had been made
in various paragraphs of the Spanish version.

37. The eleventh preambular paragraph now referred,
in all language versions except the Russian, to "inter-
national organizations", i.e., in the plural.

38. In the fourteenth preambular paragraph, the
French and Spanish versions had been brought into line
with the other language versions by the use of the words
"devraient" and "deberiari" respectively.

39. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) asked whether the word "nations", as em-
ployed in the ninth preambular paragraph, was in-
tended to signify States or peoples.

40. The PRESIDENT said it was his understanding
that the word was used in the paragraph in the same
sense as in the Charter of the United Nations.

41. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, concurred with that understanding.

42. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that notwithstanding that explanation, and
his own delegation's understanding that for the pur-
poses of the Charter the United Nations consisted of
States, the word "nation" could be interpreted dif-
ferently in English and in Russian. Provided, however,
that other delegations agreed that in the present con-
text the word was also synonymous with "States", he
would not dwell further on the matter.

43. The PRESIDENT said he understood the wording
adopted by the Drafting Committee to have originated
in a proposal submitted in English by Czechoslovakia,
the German Democratic Republic and the Ukrainian
Soviet Socialist Republic (A/CONF.129/C.1/L.72),
which had contained the phrase "peaceful co-operation
among nations, whatever their constitutional and social
systems".

44. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that in the eleventh preambular para-
graph, in all language versions except the Russian, the
text referred to "international organizations", i.e., in
the plural, with a collective connotation. It was his
recollection, however, that the discussion had brought
out—in conformity with what was indeed the case—the
distinctive, individualized nature of the capacity of
international organizations to conclude treaties; the
singular form used in the Russian version was intended
to reflect that reality.

45. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that he did not understand the
reference to international organizations in the plural as
implying that their capacity to conclude treaties did not
vary from one organization to another.

The preamble was adopted without a vote.

Article 3 (International agreements not within the
scope of the present Convention)

46. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 3 had been considered
substantively by the Committee of the Whole, which
had adopted a text worked out in the framework of
consultations held under the chairmanship of the Pres-
ident of the Conference (A/CONF.129/C.1/L.75) and
had referred that text to the Drafting Committee.

47. Only minor changes had been made by the Draft-
ing Committee. The standard change from "present
articles" to "present Convention" or simply "Conven-
tion", depending upon the 1969 Vienna Convention
model, had been introduced. Also, in the English ver-
sion, the word "or" had been omitted from the con-
clusion of subparagraphs (i) and (ii) but inserted at the
end of subparagraph (iii).

Article 3 was adopted without a vote.

Article 35 (Treaties providing for obligations for third
States or third organizations)

Article 36 (Treaties providing for rights for third States
or third organizations)

Article 37 (Revocation or modification of obligations
or rights of third States or third organizations)

Article 39 (General rule regarding the amendment of
treaties)

48. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that articles 35, 36, 37 and 39 had
been referred directly to the Drafting Committee by the
Conference. The drafting of two of those articles had
been simplified. Article 35, initially composed of two
paragraphs, had been made a single paragraph by the
Drafting Committee, so that it now dealt, in a single
provision, with obligations arising both for a third State
and for a third organization. Similarly, in article 37,
paragraphs 1 and 2 of the basic proposal had been
combined in a single paragraph 1, and paragraphs 3
and 4 of the basic proposal in a single paragraph 2.
Former paragraph 5 had been re-numbered paragraph 3
accordingly.

49. In the International Law Commission's basic
proposal for all four articles the adjective "relevant"
had qualified the expression "rules of the [or that]
organization". The Committee of the Whole had de-
cided, however, to delete the word "relevant" in those
articles, leaving it open for the Drafting Committee
to recommend the re-insertion of that word should it
see an imperative necessity for doing so. Although
some members of the Drafting Committee had thought
it preferable to maintain the word "relevant", it
had eventually been agreed that there existed no ab-
solute need for its conclusion. Thus, in articles 35, 36,
37 and 39, the word "relevant" did not appear as qual-
ifying "rules of the organization".

50. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that in the opinion of his delegation, arti-
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cle 36 did not in any way affect the rights of States
benefiting from a most-favoured-nation regime.

Articles 35, 36, 37 and 39 were adopted without a
vote.

Article 45 (Loss of a right to invoke a ground for in-
validating, terminating, withdrawing from or sus-
pending the operation of a treaty)

51. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 45 had been substan-
tively considered by the Committee of the Whole,
which had adopted the text proposed by the Inter-
national Law Commission and had referred it to the
Drafting Committee together with two amendments
(A/CONF.129/C.1/L.46 and L.47).

52. The Drafting Committee had discussed the article
and the proposed amendments exhaustively. Great ef-
forts had been made to arrive at generally acceptable
versions of the amendments, but it had unfortunately
not been possible to reach any agreement on incorpora-
tion of the amendments in the draft article. The Com-
mittee had therefore considered that the wisest course
was to adopt the text of the article as proposed by the
International Law Commission. It was that text which
was now before the Conference.

53. Mr. ALMODOVAR (Cuba) said that, in view of
the essential need for certainty in the expression of
State consent, his delegation considered that a State
could only be deemed to have acquiesced in the validity
of a treaty or in its maintenance in force or in operation,
as the case might be, if that State had expressly so
agreed as provided in subparagraph 1 (a) of article 45.
His delegation considered, moreover, that, in the con-
text of the progressive development of international
law, the practice set forth in subparagraph 1 (b) had not
been sufficiently established to be included as a legal
rule in that article.

Article 45 was adopted without a vote.

Article 62 (Fundamental change of circumstances)

54. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that article 62 had been consid-
ered substantively by the Committee of the Whole.
That Committee had adopted the text of the basic pro-
posal for the article and had referred it to the Drafting
Committee, together with two drafting amendments
(A/CONF.129/C.1/L.57 and L.59).

55. The Drafting Committee had examined the article
and the two amendments in depth, and great efforts had
been made to achieve a generally acceptable version of
the amendments. Unfortunately, it had not proved pos-
sible to reach agreement on the question of incorpo-
rating the amendments in the text.

56. The Committee had therefore deemed it wisest
to adopt the International Law Commission's text for
article 62. The only change the Drafting Committee
had made in the text was the deletion of a comma in
paragraph 2. Two members of the Drafting Committee
had expressed reservations concerning the article as
adopted.

57. Mrs. OLIVEROS (Argentina) said that her del-
egation was not satisfied with the wording of article 62.
It would have wished the stability of treaties to have
been guaranteed only for those cases in which it was the
States themselves which determined their boundaries.
The language used in the draft convention was not
clear, and the earlier commentaries by the International
Law Commission favoured confusion in that connec-
tion. Her delegation had been surprised at the deter-
mined opposition encountered by its amendment, an
opposition which defended anachronistic colonialist
positions. Those out-of-date ideas and that absence of
legal and political realism were incomprehensible.
58. Nevertheless, her delegation was glad to have had
an opportunity to provoke an interesting debate and to
hear statements at the present Conference to the effect
that a boundary could exist only between States and
could be established only by States. She wished the
record to show that her delegation construed article 62
as referring exclusively to the boundaries of States
determined by States.
59. Mr. AL JARMAN (United Arab Emirates) con-
firmed his delegation's previous statement con-
cerning article 62 in the Committee of the Whole
(22nd meeting), and placed on record his delegation's
understanding that the treaties referred to in the article
were those establishing boundaries between at least
two States and that, if any international organizations
were parties to them, that would of course not be as
organizations establishing those boundaries.
60. Mr. CRUZ FABRES (Chile) said that his delega-
tion would not oppose the adoption of article 62 by
consensus. It wished to state, however, that it could not
associate itself with such a consensus, because to do so
would be incompatible with the reservation formulated
by Chile concerning article 62 of the 1969 Vienna Con-
vention on the Law of Treaties.2

61. Mr. MORELLI (Peru) said that his delegation
would join the consensus on article 62 on the clear
understanding that the reference to boundaries in that
article was to boundaries between States and to
boundaries determined by States.
62. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) declared his delegation's understanding that
article 62 referred to boundaries between States estab-
lished by States alone; international organizations had
no role to play in that regard.

Article 62 was adopted without a vote.

Article 65 (Procedure to be followed with respect to
invalidity, termination, withdrawal from or suspen-
sion of the operation of a treaty)

63. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that paragraphs 1 and 2, and 4 to 6
of article 65 had been referred directly to the Drafting
Committee. Paragraph 3, however, had been the sub-
ject of substantive consideration by the Committee of
the Whole, which had adopted the International Law

2 Ibid. (United Nations publication, Sales No. E.70.V.6),
96th meeting, paras. 23 to 32.
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Commission's text with an amendment and had re-
ferred it to the Drafting Committee.
64. The only change made by the Drafting Committee
to paragraph 3 had been the alignment of the various
language versions with the corresponding provisions of
the 1969 Vienna Convention. Thus, in Spanish "no
obstante" had been replaced by "por el contrario".
65. As for the five paragraphs referred directly to the
Drafting Committee, the only change made in them was
in paragraph 4, where the word "relevant" had been
deleted in accordance with the decision taken on that
question by the Committee of the Whole.
66. Mr. HERRON (Australia) recalled his delega-
tion's statement in the Committee of the Whole during
the latter's consideration of draft article 65 (ibid.) and
the fact that his delegation had favoured adoption of
the International Law Commission's draft without
amendment.

67. In accepting article 65 as now recommended by
the Drafting Committee, his delegation wished to place
on record its understanding regarding the meaning of
paragraph 3, namely that any other party could at any
time object to the invocation by a party of a defect in its
consent to be bound by a treaty or a ground for im-
peaching the validity of a treaty, terminating it, with-
drawing from it or suspending its operation. Such other
party was not limited, as to the time for making objec-
tion, to the period referred to in paragraph 2. In con-
sequence, the means indicated in Article 33 of the Char-
ter of the United Nations for peaceful settlement of
disputes could be triggered at any time, consistently
with the priority of obligations contained in the Charter.
Furthermore, the liberty of action of the Security Coun-
cil under Article 33, paragraph 2, of the Charter re-
mained unaffected by any provision of article 65 of the
present convention.

68. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) drew attention to a typing error in the Russian
version of article 65, an error which he assumed would
be corrected by the Secretariat.

69. The PRESIDENT thanked the Soviet Union rep-
resentative and assured him that the necessary correc-
tion would be made by the Secretariat.

Article 65 was adopted without a vote.

Article 73 (Relationship to the Vienna Convention on
the Law of Treaties)

70. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that the Committee of the Whole
had referred to the Drafting Committee two proposals
for the inclusion in the draft convention of a new article
concerning the relationship between the Convention
and the 1969 Vienna Convention, with a view to the
preparation by the Drafting Committee of a consol-
idated text. That text was now before the Conference.
The Drafting Committee considered that the most ap-
propriate place for the new article would be as the first
article in part VI, "Miscellaneous Provisions", which
would entail only a minimal departure from the num-
bering of the articles in the 1969 Vienna Convention. As
a consequential amendment, articles 73 to 80 should be

renumbered 74 to 81, with the cross-reference in former
article 78 being modified accordingly.
71. Mr. ALMODOVAR (Cuba) said that, in accepting
the reference to the 1969 Vienna Convention in arti-
cle 73 and elsewhere in the new convention, his delega-
tion wished to reiterate in their entirety—with appro-
priate adjustment of article numbers to refer to those of
that convention—the statements made by the delega-
tion of Cuba at the 30th plenary meeting of the United
Nations Conference on the Law of Treaties, held on
19 May 1969, regarding article 77 (later article 4) and at
the 13th plenary meeting of the same Conference, held
on 6 May 1969, regarding article 24 (later article 28) of
the 1969 Convention, statements which it had reiterated
at the present Conference during the consideration of
draft articles 4 and 28 (5th meeting).

Article 73 was adopted without a vote.

Title of the Convention

72. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, said that the Drafting Committee re-
commended that the title of the Convention should be:
"Vienna Convention on the Law of Treaties between
States and International Organizations or between In-
ternational Organizations".

That recommendation was adopted without a vote.
73. Mr. AL JARMAN (United Arab Emirates) ob-
served that certain expressions used in the Arabic ver-
sion of document A/CONF. 129/1 I/Add. 1 did not ac-
cord with the wording adopted in the English version.
He proposed to submit his comments in that regard to
the Secretariat with a view to the necessary changes
being made.
74. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, assured the Conference that the neces-
sary changes would be made.

Report of the Credentials Committee

75. The PRESIDENT invited the Chairman of the
Credentials Committee to introduce the report of the
Credentials Committee (A/CONF. 129/10 and Corr.l).
76. Mr. HUBERT, Chairman of the Credentials Com-
mittee, said that the report of the Credentials Commit-
tee required no explanation. However, certain changes
needed to be made in it in order to bring it up to date,
changes which were found in document A/CONF. 129/
10/Corr.l.
77. Paragraph 10 of the report contained a draft res-
olution which the Credentials Committee recommen-
ded for adoption by the Conference.
78. Mr. JOMARD (Iraq) said that he wished to enter a
reservation on behalf of the States members of the Arab
League represented at the Conference regarding the
credentials submitted by Israel. Those States did not
recognize the so-called State of Israel, and the creden-
tials of Israel, moreover, had been issued in the City
of Jerusalem, which was under military occupation by
the Israeli entity. The United Nations had condemned
Israel's efforts to transform occupied Jerusalem into its
own capital in violation of the Charter of the United
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Nations and the rules of international law. Accordingly,
any act issued and signed by Israel in Jerusalem, in-
cluding the credentials it had submitted to the Con-
ference, was to be regarded as unlawful.
79. MR. SHASH (Egypt) said that Egypt regarded the
Israeli occupation of Arab territories in the West Bank,
East Jerusalem, the Gaza Strip, the Golan Heights and
the Lebanese territories as unlawful and a breach of the
norms of international law and of the Charter and res-
olutions of the United Nations. It did not recognize the
annexation of those occupied Arab territories.
80. Mrs. GOLAN (Israel) said that the credentials of
Israel had been duly examined by the Credentials Com-
mittee in accordance with the rules of procedure of the
Conference and had been accepted by that Committee.
Her delegation had been invited to attend the Con-

ference by the Secretary-General of the United Nations
in the same way as the delegation of any other State,
and its credentials, having been approved by the Cre-
dentials Committee, could not now be questioned by
other delegations. As to the other remarks which had
been made, they were in the nature of political in-
nuendo and had no place at the Conference.

81. The PRESIDENT said that, in the absence of a
further comment, he would take it that the plenary
wished to adopt the report of the Credentials Commit-
tee (A/CONF. 129/10 and Corr.l), together with the
resolution submitted in paragraph 10 thereof.

It was so decided.

The meeting rose at 5.40 p.m.

7th plenary meeting
Thursday, 20 March 1986, at 11.05 a.m.

President: Mr. ZEMANEK (Austria)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4 and A/CONF. 129/9)

[Agenda item 11] {continued)

Adoption of a convention and other instruments deemed
appropriate and of the Final Act of the Conference

[Agenda item 12] {continued)

TEXTS PROPOSED BY THE DRAFTING COMMITTEE
{continued)

1. The PRESIDENT invited the Chairman of the
Drafting Committee to introduce the final parts of
that Committee's report (A/CONF. 129/1 l/Add.2 and
Add.3) and the Conference to consider them.

Final provisions

2. Mr. AL-KHASAWNEH, Chairman of the Drafting
Committee, recalled that the Committee of the Whole
had adopted the text of the final provisions appearing
in document A/CONF. 129/C.1/L.79, as orally revised,
and had referred them to the Drafting Committee.
3. As a result of the decision taken by the Conference
at its 6th meeting to include a new article 73 in the
convention, the articles following it had been renum-
bered. The blank spaces in the former article 81—which
was numbered 82 in the document before the Confer-
ence—had been filled in the customary manner. The
convention would thus be open for signature until
31 December 1986 at the Federal Ministry for Foreign
Affairs of the Republic of Austria, and subsequently,
until 30 June 1987, at United Nations Headquarters.

4. Article 85—formally article 84—had been amended
by the Drafting Committee in order to bring out more
clearly the intended meaning. The wording of the final
phrase of paragraph 3 had been changed to read "or at
the date the Convention enters into force pursuant to
paragraph 1, whichever is later."
5. With regard to the final testamentary paragraph,
the indication of the date of signature of the convention
would be completed once the Conference had taken a
decision on that matter.
6. In conclusion, he said that the Drafting Committee
had decided that the heading "Part VIII" and the title
"Final provisions" should precede article 82, following
the model of the 1969 Vienna Convention on the Law of
Treaties.1

7. Mr. TEPAVICHAROV (Bulgaria), speaking on be-
half of the Eastern European group of countries, said
that their delegations took the view that international
organizations participating in the Conference, as sec-
ondary subjects of international law did not have the
right to sign the convention. However, they could ac-
cede to the convention if their competent organs so
decided. The question was important, in that the text
before the Conference altered well-established inter-
national practice. His own delegation could not par-
ticipate in any consensus on draft articles 82 to 86, and
would make its views on the matter clear at meetings of
the competent organs of the international organizations
of which Bulgaria was a member.

8. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation agreed with the rep-
resentative of Bulgaria that delegations with observer
status did not have the right to sign the convention.

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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9. Mr. ALMODC«VAR (Cuba) said that international
organizations invited to the Conference would not be
parties to the convention in the full sense of the term,
and that a contradiction would arise if they were ac-
corded the right to sign the instrument.
10. Mr. VOGHEL (Canada), speaking on behalf of
the delegations of France, the Federal Republic of Ger-
many, the United Kingdom, the United States of
America and his own delegation, said that, while those
delegations joined in the consensus on the final pro-
visions of the convention, their acceptance of those
clauses should not be construed as a change in their
position concerning the legal nature of the participa-
tion of Namibia, as represented by the United Nations
Council for Namibia.

Articles 82 to 86 and the title of part VIII were
adopted without a vote.

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66)

11. Mr. AL-KHASAWNEH, Chairman of the Draft-
ing Committee, introducing document A/CONF.129/
1 I/Add.3, containing the title and text of article 66 and
the text of the annex, said that draft article 66 had been
the subject of considerable substantive discussion in
the Committee of the Whole. At its 30th meeting, that
Committee had adopted the text of the article as con-
tained in document A/CONF.129/C.l/L.69/Rev.2 and
had referred it to the Drafting Committee.
12. The Drafting Committee had made a number of
changes in the text of the article. First, "present arti-
cles" had been replaced by "present Convention", a
change which had also been made in the annex. Sec-
ondly, at the end of subparagraph 2 (b), the final phrase
had been adjusted to reflect more clearly the relevant
provisions of the Charter of the United Nations and the
Statute of the International Court of Justice, as well as
to clarify the original expression "the organization con-
cerned". The phrase "the organization concerned to
request an advisory opinion of the Court in accordance
with Article 96 of the Charter of the United Nations"
had been altered to read "an international organization,
which is a party to the dispute and is authorized in
accordance with Article 96 of the Charter of the United
Nations, to request an advisory opinion of the Inter-
national Court of Justice in accordance with Article 65
of the Statute of the Court". Having made that change,
the Committee had brought the final words of sub-
paragraph 2 (c) into line with the new closing words of
subparagraph 2 (b).

13. Certain changes had also been made in some of the
language versions. For example, in the former English
version of subparagraph 2 (b), the word "ask" had been
used. That had been replaced by "request". At the
beginning of subparagraph 2 if) in the Spanish version,
the word "deniega" had been replaced by "rechaza".
Some necessary changes had also been made in the
Arabic version of paragraph 2, subparagraphs {b), (c)
and (d). Lastly, the title of the article had been changed
to bring it into line with that of the corresponding article

of the 1969 Vienna Convention, since the article now
provided procedures for judicial settlement.
14. The annex had been considered substantively by
the Committee of the Whole and was linked to the
provisions of article 66. At its 30th meeting, that Com-
mittee had adopted the text of the annex as it appeared
in the basic proposal and had referred it to the Drafting
Committee, together with amendments proposed by
the Soviet Union (A/CONF.129/C.1/L.61) and the
Netherlands (A/CONF. 129/C. 1/L.67).
15. As a consequence of the adoption of the text of
article 66, certain consequential changes in the text
of the annex had been required. At the beginning of
paragraph 2, in place of the reference to "article 66,
paragraph (a)" the new text before the Conference now
read "article 66, paragraph 2, subparagraph (/), or
agreement on the procedure in the present annex has
been reached under paragraph 3". A similar change
had been required in another paragraph included under
paragraph 2. As a further consequential change, the
reference in the second sentence of paragraph 2 to
"article 66, paragraph (by had been changed to "arti-
cle 66, paragraph 4".

16. In paragraph 1, the second sentence had been
changed to reflect more appropriately the final pro-
visions of the present convention. The phrase "or a
State party to the present articles and any international
organization to which the present articles have become
applicable" had been modified to read simply "and
every party to the present Convention". Also in para-
graph 1, at the beginning of the third sentence, the word
"term" had been clarified to read "term of office".

17. In the introductory part of paragraph 2 it had been
thought useful to be precise in order to avoid any possi-
ble lacuna. The opening words of the paragraph, which
originally had read "The States and international or-
ganizations" now read "The States, international
organizations or, as the case may be, the States and
organizations". The same adjustment had been made to
the opening words of the paragraph following subpara-
graph 2 (b).

18. With regard to subparagraph 2 (b) itself, one
amendment referred to the Drafting Committee had
called for an addition to the subparagraph. The Drafting
Committee had felt that one of the concerns addressed
by the amendment, namely to exclude the possibility
that a dispute between an international organization
and any State would be considered by nationals of that
State only, did not require to be dealt with in the text.
As for the other concern addressed in the amendment,
namely to exclude the possibility of a dispute between
two international organizations being considered by
nationals of one and the same State, it was agreed that
that concern, though a highly theoretical possibility,
could best be met by the inclusion of appropriate lan-
guage at the end of subparagraph 2 (b). The clause in
question began with the word "provided" and, in the
English version, now referred to "nationals" rather
than "citizens".

19. In section II of the annex, in the English version
of paragraph 5 the second sentence had been amended
to read "In the event of an equality of votes, the vote of
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the Chairman shall be decisive'', which brought the text
more closely into line with the other language versions
and eliminated an element of ambiguity.
20. A further amendment referred to the Drafting
Committee had concerned the addition of a paragraph
to section III of the annex which would have provided
that the Conciliation Commission would decide in the
event of a disagreement as to whether the Commission
acting under that section had competence. The Drafting
Committee had finally decided not to incorporate that
provision in the text, bearing in mind that it did not
appear in the corresponding section of the annex to the
1969 Vienna Convention. Had it appeared in the pres-
ent convention, a discrepancy between the two conven-
tions might have led to a contrario arguments that a
conciliation commission established under the 1969
Vienna Convention could not decide on its compe-
tence. However, he wished to make it clear that the
omission of such a provision in the present context
should not be taken to mean that a conciliation commis-
sion established under the present convention could not
decide on its own competence.

21. Minor grammatical or stylistic changes had also
been made in the annex wherever necessary.
22. In concluding his presentation of the report of the
Drafting Committee, he expressed thanks to all those
who had contributed to the success of the Committee's
work.

23. The PRESIDENT said that the General Commit-
tee had recommended that a roll-call vote should be
taken on article 66. In the absence of objection, he
would take it that the General Committee's recommen-
dation was adopted.

It was so decided.

24. Mr. TEPAVICHAROV (Bulgaria), speaking in
explanation of vote before the vote, said that his delega-
tion would vote against article 66 for a number of rea-
sons. Firstly, a mere quarter of the States in the inter-
national community adhered to the notion enshrined in
the text of the article, and some only with reservations.
Secondly, the text was at variance with the practice of
the majority of States and with the trend towards free
choice of means of settlement of disputes. Thirdly,
article 66 as drafted would be virtually inapplicable, in
that it provided for the possibility of seeking an ad-
visory opinion from the International Court of Justice
through an international organization which had the
right to ask for such an opinion at the request of any
State which was a member of that organization. The
practical result of such a provision would be that, under
subparagraph 2 (b), the General Assembly, the Security
Council or the "competent organ" of an international
organization, at the request of a member State, would
have to discuss on its merits any request for an advisory
opinion on matters of jus cogens. His delegation did not
consider it appropriate or advisable for the Conference
to adopt provisions that would affect the work of the
principal organs of the international community with-
out first obtaining their consent. Thus, a Member of the
United Nations could find itself involved, at the request
of another Member, in the consideration of an issue
relating to jus cogens even if the requesting Member

was not a party to the dispute in question. Such a
situation would be highly unsatisfactory, especially as
the General Assembly or the Security Council might,
by a vote, decide not to seek an advisory opinion on the
issue.

25. The adoption of the provision in article 66 as now
proposed would compel any State which was a Member
of the United Nations, or a member of the many other
international organizations, to express a clear view as
to whether it was advisable for those bodies of which it
was a member to become parties to the present conven-
tion. His delegation would vote against article 66 be-
cause it believed that its adoption would prejudice ac-
ceptance of the convention. The problems involved
were not so much practical as conceptual, but they
were of such magnitude as to prevent the convention
from becoming operative for many years.

26. Regarding the annex, his delegation felt that
paragraphs 9 and 14 should be deleted, and it therefore
requested that those two paragraphs should be voted
upon separately. The expenses of the tribunal or of the
commission referred to in the annex should be borne
not by the United Nations but by the parties to the
dispute.

27. Mr. BERMAN (United Kingdom) said that, al-
though his delegation had not sponsored the proposal
which had led to the recommendation of the Committee
of the Whole and the proposals of the Drafting Commit-
tee which were before the Conference, it proposed to
vote in favour of the text in document A/CONF. 129/11/
Add.3 because it considered it to be a reasonable ap-
proximation, given the somewhat different current cir-
cumstances, of the text which had been adopted,
agreed and included in the 1969 Vienna Convention on
the Law of Treaties, to which the United Kingdom was
a party. Inasmuch as the present text constituted a
reasonable approximation of something that had been
considered at a prior codification conference by jurists
of great knowledge, expertise and repute, and had been
the subject of extensive negotiation there, the United
Kingdom delegation regarded it as a text which had a
clear international precedent, and therefore one which
was entirely appropriate for adoption by the present
Conference in a convention which in many respects
was the successor convention to the 1969 Vienna Con-
vention. The present text of article 66 had at times been
wrongly presented as if it related to the question of the
compulsory jurisdiction of the International Court of
Justice under Article 36, paragraph 2, of its Statute,
sometimes known as the optional clause. That was not
true. The present case came within the provisions of
Article 36, paragraph 1, under which the jurisdiction
of the Court extended to cases covered by treaties and
conventions in force. That particular paragraph of the
Court's Statute had been recognized and observed in
many treaties of a multilateral, restricted multilateral or
bilateral nature, and in that sense it was a practice to
which the overwhelming majority of the States mem-
bers of the international community had subscribed in
one manner or another in their own particular treaties.
The United Kingdom delegation found the proposed
article 66 to be an appropriate solution, and would vote
in its favour.
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28. Mr. MIMOUNI (Algeria) said that article 66 as
amended established a complex system for the set-
tlement of disputes which his delegation found unac-
ceptable: firstly, because it did not require the consent
of States before reference of a dispute to the Inter-
national Court of Justice; secondly, because it intro-
duced a dangerous innovation with regard to the ad-
visory opinion of the Court by making it "decisive",
which did not correspond to the normal concept of an
opinion. Having regard to the fact that international
organizations could not go to the International Court as
parties to a dispute and that the International Law
Commission, in paragraph (4) of its commentary to the
article, had rejected the advisory opinion procedure
because of its "imperfections and uncertainties" (see
A/CONF. 129/4), the desire of some delegations to re-
introduce such a system, while qualifying it as deci-
sive, was quite understandable. The Algerian delega-
tion considered that such a system was an indirect way
of enabling all international organizations to have re-
course to the International Court of Justice. It therefore
believed that the text before the Conference was far
from being the result of a compromise. For those rea-
sons, and because the concern of many delegations that
the principle of the consent of States should be main-
tained had not been taken into account, his delegation
would vote against article 66 as proposed.

29. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation would be voting against
article 66 as proposed. Provisions such as it contained
could not be imposed on States. In fact, the majority
of States did not recognize the compulsory jurisdiction
of the International Court of Justice, and many of the
40 States which had done so had expressed reserva-
tions. In the past, States had refused to recognize de-
cisions of the Court for political reasons. Furthermore,
the provisions of the proposed article had not yet been
discussed with the majority of international organiza-
tions, and the Conference was not in a position to
impose such provisions on them unless they had been
included in the convention by consensus. The situation
would therefore be that States members of international
organizations would object unilaterally within those
organizations and would turn to the competent organ
for a decision in order to settle disputes. The Con-
ference should therefore consider all the elements of
that important issue as they were in reality, and di-
vorced from theoretical considerations.

30. Mr. COSTANZO (Uruguay) said that at the Sec-
ond Hague Peace Conference in 1907, the great Uru-
guayan statesman Jos6 Batlle y Ord6nez had made two
proposals which had resulted in considerable progress.
The first proposal had called for the establishment of an
international organization to promote world peace; that
had been an essential precedent for the founding of the
League of Nations. The second, expanded in 1921, had
recognized in broad terms the compulsory jurisdiction
of the Permanent Court of International Justice. Those
ideas had been enshrined in the Uruguayan Constitu-
tion, which provided that in all international treaties
concluded by it the Republic would include a clause
calling for all disputes between the contracting parties
to be settled by arbitration. Uruguay therefore had a
long tradition in the matter, as well as a constitutional

rule in force. For those reasons his delegation intended
to vote in favour of article 66.
31. The PRESIDENT invited the Conference to vote
on article 66 as proposed by the Drafting Committee
(A/CONF. 129/1 l/Add.3).

The vote was taken by roll-call.
Indonesia, having been drawn by lot by the Pres-

ident, was called upon to vote first.
In favour: Australia, Austria, Bangladesh, Barba-

dos, Belgium, Brazil, Cameroon, Canada, Chile, Co-
lombia, Cyprus, Denmark, Finland, Germany, Federal
Republic of, Greece, Holy See, Iceland, India, Iraq,
Ireland, Italy, Japan, Jordan, Kenya, Kuwait, Leb-
anon, Lesotho, Liechtenstein, Luxembourg, Mexico,
Netherlands, New Zealand, Nigeria, Norway, Paki-
stan, Portugal, Republic of Korea, Saudi Arabia, Spain,
Sudan, Sweden, Switzerland, United Kingdom of
Great Britain and Northern Ireland, United States of
America, Uruguay, Yugoslavia, Zambia.

Against: Algeria, Angola, Bulgaria, Byelorussian
Soviet Socialist Republic, China, Cuba, Czecho-
slovakia, Democratic People's Republic of Korea,
Egypt, German Democratic Republic, Hungary, Indo-
nesia, Iran (Islamic Republic of), Madagascar, Peru,
Poland, Romania, Tunisia, Turkey, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Repub-
lics, Venezuela, Viet Nam.

Abstaining: Argentina, Bahrain, Burkina Faso,
Congo, C6te d'lvoire, Ecuador, France, Gabon, Gua-
temala, Israel, Malta, Morocco, Nicaragua, Oman,
Panama, Philippines, Qatar, Senegal, Thailand, United
Arab Emirates, Zaire.

Article 66 was adopted by 47 votes to 23, with
21 abstentions.

32. Mr. SZEKELY (Mexico), speaking in explana-
tion of vote, said that his delegation had voted in favour
of article 66 as a demonstration of Mexico's faith in
international law. For countries such as Mexico, inter-
national law was the only weapon in the diplomatic
arsenal for the assertion of their international rights.
International law was in fact a central component of the
foreign policy of his country, which did not accept the
existence of a crisis of multilateralism. Nor did his
country have any fear of international law and inter-
national justice. Mexico's vote in favour of article 66
was also a response to the appeal made by the President
of the International Court of Justice at the fortieth
session of the United Nations General Assembly and
was consistent with the statement made by Mexico's
Minister for Foreign Affairs at that same session.
Both had called on the international community to
strengthen the International Court of Justice, and,
thereby, the United Nations.

33. Mr. MORELLI (Peru) recalled his delegation's
explanation of its vote on the eight-Power amendment
(A/CONF. 129/C.l/L.69/Rev.2) to article 66 in the Com-
mittee of the Whole (30th meeting). His delegation was
both surprised and concerned that an article such as
article 66 had been included in a codification conven-
tion. The International Law Commission's draft of that
article had given rise to substantive differences which
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had never been resolved subsequently in spite of exten-
sive discussion. That was proved by the small margin
by which the article had been approved. The vote just
taken did not suggest that there was widespread inter-
national support for the mandatory application of par-
ticular machinery for the settlement of disputes on mat-
ters so important and yet so vaguely defined as those
relating to jus cogens. The eight-Power amendment to
the original text of article 66 introduced the substantive
and unjustified innovation of making the advisory opin-
ions of the International Court of Justice decisive, thus
changing their very nature. Insufficient attention had
been paid to other compromise proposals, such as the
three-Power amendment (A/CONF.129/C.1/L.68) and
other possible solutions such as an additional protocol
to the convention binding only those parties prepared to
abide by predetermined methods of dispute settlement
which were not acceptable to the international com-
munity as a whole.

34. Mr. CORREIA (Angola) said that his delega-
tion had voted against the adoption of article 66
for the reasons it had already given during the dis-
cussion of that article in the Committee of the Whole
(28th meeting). In its international relations, Angola
categorically rejected mandatory recourse to any par-
ticular means of settling disputes. It accepted all the
methods set out in the Charter of the United Nations
and other international instruments, subject to the prior
consent of the parties concerned.

35. Mr. GUNEY (Turkey) said that his delegation had
cast a negative vote on article 66 for the reasons which
it had previously expressed in the Committee of the
Whole (26th meeting). The article had been adopted by
the Conference in spite of the opposition of a considera-
ble number of delegations, and the approach taken in its
provisions conflicted with the principle embodied in
article 66 of the 1969 Vienna Convention on the Law of
Treaties. Those two factors made it likely that the arti-
cle would be the subject of reservations which, in the
understanding of his delegation, would not be incom-
patible with the object and purpose of the draft conven-
tion, under article 19, subparagrpah (c), of the 1969
Vienna Convention. Turkey would act on that premise
if it decided eventually to become a party to the future
convention.

36. Mr. RASOOL (Pakistan) said that his delegation
had voted in favour of article 66. Nevertheless he
wished to refer the Conference to the statement con-
cerning the jurisdiction of the International Court of
Justice which his delegation had made in the Committee
of the Whole (27th meeting).
37. Mr. FOROUTAN (Islamic Republic of Iran) said
that in his statement in the Committee of the Whole
concerning article 66 and the various amendments
thereto {ibid.) he had stressed the need for strict
procedural safeguards because of the unfortunate lack
of adequate administrative machinery in many devel-
oping countries, including his own. It was regrettable
that the same binding procedure as in the 1969 Vienna
Convention had now been approved by a majority
which represented less than one third of the member-
ship of the United Nations. His delegation had voted
against article 66 because it did not constitute an ac-

ceptable norm for international relations and did not
reflect contemporary realities. While the Government
of the Islamic Republic of Iran fully endorsed the con-
cept of the settlement of all international disputes by
peaceful means and recognized the need to settle in an
atmosphere of mutual understanding issues relating to
the interpretation and application of the proposed new
convention, it had great difficulty in associating itself
with the binding provisions set forth in the present text
of article 66, and it reserved its position in that regard.
Freedom of choice to resort to any means for the set-
tlement of disputes was a basic criterion, and the con-
sent of all parties concerned was essential in every
case.

38. Mr. RODRIGUEZ CEDENO (Venezuela) said
that his country recognized the importance of arbi-
tration and judicial decision as appropriate, but not
exclusive, methods of settlement of international legal
disputes. The principle of the free choice of means by
the parties concerned was recognized by the interna-
tional community and it was reflected in practice and in
international legal theory and case law. The most recent
practice showed that direct negotiations and recourse
to non-binding mechanisms for the settlement of inter-
national disputes, irrespective of their nature, were
effective methods and produced results acceptable to
all the parties involved. As shown by the example of the
1969 Vienna Convention, the imposition of mandatory
arbitration and judicial settlement, which ran counter to
the principle of State sovereignty, hindered the for-
mulation of truly universal international instruments.
The possibility under the present draft convention that
a State or an international organization might unilat-
erally bring another State, against its will, before a
predetermined judicial body, thus limiting recourse to
other equally effective mechanisms, was an even more
negative factor. The imposition of intervention by third
parties in the development of peremptory norms of
general international law, which were collectively ill-
defined, was contrary to international practice and to
specific agreements, and was prejudicial to the logical
development of such norms irrespective of their rel-
ative force.

39. With regard to the qualification "decisive" as
applied to advisory opinions of the International Court
of Justice, his delegation did not consider that it implied
any binding force. The incorporation of additional com-
pulsory mechanisms did violence to the substance and
spirit of Article 33 of the Charter of the United Nations,
which was the outcome of a practical compromise re-
flecting the reality of contemporary international rela-
tions. The incorporation in the convention of the pro-
cedures provided for in article 66 would adversely
affect the instrument's universal character and did not
answer the need to codify and progressively develop
international law in order to strengthen the rule of law in
international relations.

40. Mr. WANG Houli (China) said that his delegation
had on several occasions expressed its views on the
original draft article 66 and, together with Algeria
and Tunisia, had submitted an amendment to that text
(A/CONF.129/C.1/L.68). The settlement of interna-
tional disputes, including those involving jus cogens,
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must be based on free choice of means of settlement by
the parties involved. His delegation had voted against
article 66, which in its present form would create more
problems than the original draft article would have
done. It would increase the number of countries that
would have difficulty in accepting the future con-
vention.
41. Mr. KHARMA (Lebanon) said that his delegation
had voted in favour of article 66. However, it wished
to reiterate the reservation in respect of subpara-
graph 2 (e) which it had expressed in its statement in the
Committee of the Whole (30th meeting).
42. Mr. ALMOD6VAR (Cuba) said that his delega-
tion had already made its position known on article 66
and the annex, and he would merely add that its views
would remain unchanged. His delegation could accept
such procedures only in the event that it was agreed that
their application resulted from the explicit written con-
sent of the parties to a dispute. His delegation would not
accept any formula of supranational general mandatory
jurisdiction whereby decisions might be imposed in
disputes whose content and scope could not be fore-
seen. The delegation of Cuba therefore wished to place
on record its objection to article 66 and the annex.
43. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation had voted against arti-
cle 66. In its view, recourse to the various means for the
peaceful settlement of disputes could be had only with
the common consent of the parties to the dispute in
question. A further argument against binding arbitra-
tion was that there was no precedent in international
practice of an international organization resorting to
arbitration, and even less of agreement in advance by
any international organization to accept binding ar-
bitration. There was also no precedent for conciliation
procedures between international organizations. His
delegation therefore considered article 66 both politi-
cally unacceptable and legally unjustified. The adop-
tion of the article meant that the views of the minority
of governments that recognized binding arbitration
were being forced upon a majority of States and organ-
izations.
44. Mr. PALOMO (Guatemala) said that for consti-
tutional, and above all for historical reasons, his coun-
try had expressed reservations regarding article 66 and
the annex. Owing to Guatemala's long-standing dispute
over the territory of Belize, those provisions would
always cause it difficulties of interpretation as well
as practical difficulties. Nevertheless, its abstention in
the vote just taken had not been intended to frustrate
the wishes of the majority of delegations, and it trusted
that the principle and the machinery which had been
adopted might in the future help in resolving Guate-
mala's long-standing dispute with the United Kingdom.
45. Mr. GILL (India) said that his delegation wished
to reiterate the statement it had made in the Committee
of the Whole (30th meeting) on India's position with
regard to mandatory procedures for the settlement of
disputes.
46. Mr. PAWLAK (Poland) said that his delegation
had voted against the adoption of draft article 66 as it
had been amended. Poland believed that the submis-
sion of any issue to arbitration should be on the basis of

agreement by all the parties to the dispute involved. It
further considered the adoption of the article by so
small a majority to be unfair and unacceptable.
47. The PRESIDENT recalled that the representative
of Bulgaria had requested a separate vote on para-
graphs 9 and 14 of the annex to the convention. He
suggested that the two paragraphs should be voted on
simultaneously.

Paragraphs 9 and 14 of the annex to the convention
were adopted by 48 votes to 17, with 22 abstentions.

The annex as a whole was adopted without a vote.
48. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that this delegation had not opposed the
adoption of the annex to the convention by consensus.
However, it had not been a part of that consensus. In
its view, the expenses of proceedings under paragraph 9
of the annex should be borne by the parties to the dis-
pute. Furthermore, the appointment by the Secretary-
General of a fifth arbitrator or conciliator should be
effected with the agreement of the parties to the dis-
pute.

49. Mr. FLEISCHHAUER (Legal Counsel) said that
paragraphs 9 and 14 of the annex just adopted by the
Conference provided that the expenses of any arbitral
tribunal or conciliation commission as provided for in
the annex should be borne by the United Nations.
Those provisions were similar to that in paragraph 7 of
the annex to the 1969 Vienna Convention. Since para-
graphs 9 and 14 of the present annex might have finan-
cial implications and involve the Organization in expen-
diture, the General Assembly was required to consider
them and give its view on them. The Conference might
therefore wish to decide to ask the General Assembly to
consider those paragraphs and take the appropriate
measures. At the 1969 Vienna Conference and other
similar international conferences, the corresponding
decision had taken the form of a brief resolution draw-
ing the attention of the General Assembly to the prov-
isions which had been adopted. He believed that the
representative of the United Nations was in a position
to propose a similar draft resolution for consideration
by the Conference.

50. The PRESIDENT said he understood that a draft
resolution submitted by Japan (A/CONF.129/L.3) would
also be circulated. He urged any other delegations
which wished to submit resolutions to do so imme-
diately in order that they might be considered as soon as
possible.
51. Mr. TEPAVICHAROV (Bulgaria) requested that
a vote should be taken on any draft resolutions sub-
mitted to the Conference.

Adoption of the Convention on the Law of Treaties
between States and International Organizations or
between International Organizations

52. The PRESIDENT said that the representative of
Bulgaria had requested that a vote should be taken on
the convention as a whole.

The Convention as a whole was adopted by 67 votes
to 1, with 23 abstentions.

The meeting rose at 12.55 p.m.



30 Summary records—Plenary meetings

8th plenary meeting
Thursday, 20 March 1986, at 3.45 p.m.

President: Mr. ZEMANEK (Austria)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] {concluded)

Adoption of a convention and other instruments deemed
appropriate and of the Final Act of the Conference

[Agenda item 12] (concluded)

STATEMENTS IN EXPLANATION OF VOTE

1. The PRESIDENT said he understood that a num-
ber of delegations wished to explain their vote on the
adoption of the Convention. He invited them to do so.
2. Mr. ABDENNADHEUR (Tunisia) said that his
delegation regretted that the Convention had not been
adopted by the Conference by consensus. It had voted
in favour of the Convention in accordance with the
policy Tunisia had followed since its independence
—that of ensuring the realization of the purposes and
principles of the Charter of the United Nations. In that
connection, Tunisia attached special importance to the
codification and progressive development of interna-
tional law.
3. In acceding to the 1969 Vienna Convention on the
Law of Treaties,1 Tunisia had formulated a reservation
to article 66, subparagraph (a), for it took the view that
recourse to the International Court of Justice required
the express consent of the parties to the dispute. It
adhered to the rules laid down in Article 33 of the
Charter of the United Nations regarding the peaceful
settlement of disputes and considered that States
should have a free choice of means so as to enable them
to negotiate the settlement of any disputes that might
arise in the application or interpretation of treaties. In
the negotiation of a settlement, all due despatch and the
will of the parties to settle the dispute were essential.
States parties to a dispute should also be able to avail
themselves of any other means for the peaceful set-
tlement of disputes, including arbitration or judicial
settlement, provided that all the parties to the dispute
consented to it. That would make for a negotiated set-
tlement and allow the parties to choose the most ap-
propriate means of settlement freely and in common
accord.

4. Mr. ULLRICH (German Democratic Republic)
said that his delegation had abstained from voting on
the Convention as a whole since it believed that the

1 United Nations Conference on the Law of Treaties (United
Nations publication, Sales No. E.70.V.5), p. 287.

spirit of compromise had not prevailed throughout its
preparation.
5. With regard to the actual text of the Convention,
his delegation had agreed to the preamble on the under-
standing that it had a special function to fulfil in the
interpretation of the Convention and in particular of
article 2, subparagraph 1 (/') and articles 11, 19 and 20.
That represented one area on which a compromise had
been reached.
6. Widely differing positions had been expressed on
article 66. His own delegation believed that on no ac-
count could disputes involving./ws cogens be settled by
means of a compulsory arbitration procedure. Deci-
sions regardingyMs cogens could not be left to so-called
neutral bodies because of its highly legal and polit-
ical nature. That was a further reason why his delega-
tion had abstained from voting on the Convention as a
whole, and the reason why it had voted against the
proposal submitted by the Drafting Committee with
regard to article 66.
7. His delegation regretted that the Soviet proposal
for the final clauses (A/CONF. 129/C.1/L.76 and
Corr. 1) had not received the necessary support.

8. Mr. MONNIER (Switzerland) said that, although
his delegation had voted for the adoption of the Con-
vention, it would not sign it immediately because Swit-
zerland was not yet a party to the 1969 Vienna Conven-
tion, which it had not signed either. The question of
Switzerland's participation in both Conventions would
be considered shortly by the competent Swiss federal
authorities.

9. Mr. PEREZ GIRALDA (Spain) said that his del-
egation had voted in favour of the adoption of the
Convention. The broad consensus which the Conven-
tion represented would serve to consolidate the rules of
international law that had been codified in the 1969
Vienna Convention. In providing for the position of
international organizations, the new Convention recog-
nized the important contribution which they made to
international relations in many areas of activity, in-
cluding the codification and progressive development
of international law.

10. Mr. WANG Houli (China) said that his delega-
tion had abstained from voting on the Convention as a
whole. It had participated in the work of the Conference
in a constructive spirit, and many of the provisions of
the Convention had been adopted following consulta-
tions in which it had participated. Regrettably, how-
ever, article 66 of the Convention was a departure from
recognized principles of international law and was not
in keeping with the spirit of the Charter of the United
Nations. It could therefore not be applied in practice,
and that would inevitably detract from the force and
universal character of the new Convention.
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11. Mr. TARCICI (Yemen) said that his delegation
had voted in favour of the Convention because of its
flexible and universal character, which would facilitate
interpretation of its terms. Also, negotiation and arbi-
tration necessarily involved a fairly lengthy procedure
which would enable further solutions to be achieved.
12. Mr. GUNEY (Turkey) said that his delegation had
abstained in the vote on the Convention, in the first
place because of the serious reservations it had con-
cerning articles 53 and 64 relating to jus cogens, and
secondly, because of its position on article 66 re-
garding judicial settlement, arbitration and concilia-
tion, which it had explained in the Committee of the
Whole (26th meeting) and confirmed at the 6th and
7th plenary meetings of the Conference.
13. Mr. SHASH (Egypt) said that his delegation had
voted in favour of the Convention because of the impor-
tance which Egypt attached to the codification of rules
of international law in the area dealt with by the Con-
ference. It was, however, bound to enter a reservation
to article 66 on settlement of disputes which, as drafted,
would prevent many countries from supporting the
Convention.

14. Mr. AL-MUBARAKY (Kuwait) said that his
country had voted in favour of the Convention and
welcomed its adoption. The Convention as a whole,
together with article 66, represented a step forward in
the codification and progressive development of inter-
national law.

15. Mr. CANQADO TRINDADE (Brazil) said that,
while his delegation had voted in favour of the Conven-
tion, it would have preferred the two key provisions
regarding the treaty-making power of international or-
ganizations and the rules of the organization (article 6
and article 2, subparagraph 1 (/)) to have been con-
sidered jointly in a methodology distinct from the one
followed at the present Conference, although it suppor-
ted the wording finally adopted for those provisions.

16. His delegation supported the recognition given
in the Convention to the treaty-making capacity of in-
ternational organizations, which maintained the neces-
sary parallelism with the 1969 Vienna Convention while
wisely leaving open the question of the status of inter-
national organizations in international law. It supported
in particular the provision to the effect that the treaty-
making capacity of international organizations was
governed by the rules of each international organiza-
tion, such rules including the constituent instruments
of the organizations and decisions and resolutions
adopted in accordance with those instruments, as well
as their established practice, on the understanding that
occurred or was so by virtue of a general rule of inter-
national law under which international organizations
were vested, as subjects of international law as distinct
from States, with treaty-making capacity.

17. As was clear from the discussion which had taken
place on article 2, subparagraph 1 (/)> articles 20, 36 bis
and 46 and also the preamble, the references made in
the Convention not simply to practice but to estab-
lished practice would prove highly important in the
future interpretation of the provisions of the instru-
ment. International organizations are likely to refer

to their "autonomous" established practice for the
very interpretation of their constituent instruments.
The wealth of relevant case law which existed con-
trasted with the silence of the 1969 Vienna Convention
on that question and with the methodology followed at
the present Conference, which had not left much oppor-
tunity for detailed consideration of the matter. There
seemed to be no absolute parallelism among the inter-
national organizations themselves regarding the extent
of the role of established practice and the interpretation
of the powers conferred upon them or their organs.
18. On the question of settlement of disputes, the
Brazilian delegation referred to the statement it had
made in the Committee of the Whole (27th meeting).

19. Mr. DELON (France) said that his country had
neither signed nor ratified the 1969 Vienna Convention
on the Law of Treaties because that instrument con-
tained provisions stipulating the invalidity of treaties
which conflicted with a peremptory norm of general
international law, jus cogens. His delegation wished to
pay tribute to the work accomplished by the Inter-
national Law Commission, and particularly its Special
Rapporteur, and it fully supported many of the pro-
visions of the Convention prepared by the present Con-
ference. It welcomed the desire to develop the codifica-
tion of international law in an area not lacking in pitfalls.
However, it regretted that all the provisions concerning
the obligations and rights of States members of an inter-
national organization deriving from a treaty to which
the organization was a party had been deleted. In its
view, the International Law Commission's proposal on
the subject had the merit of clarifying what might prove
to be a very complex legal situation.

20. Unfortunately, the concern to achieve the closest
possible parallel with the 1969 Vienna Convention had
led the Conference to produce a text containing pro-
visions relating to jus cogens very similar to those
which had led France to vote against that Convention.
Cases in point were articles 53 and 64.

21. In the view of his delegation, the content of jus
cogens, the manner in which its rules were formed
and its effects all remained uncertain. The Interna-
tional Law Commission, in its commentary to arti-
cles 53 and 64, failed to clarify the matter and merely
noted that those articles repeated the wording already
used in the 1969 Vienna Convention. As far as his
delegation was aware, a simple criterion for recognizing
that a general rule of international law derived from jus
cogens had still not been established. Article 53 of the
new Convention defined jus cogens as the collection of
rules "accepted and recognized by the international
community of States as a whole" and "from which no
derogation is permitted". But did that mean that the
unanimous consent of the States forming the inter-
national community was required for the formation of
such rules, or did a simple majority of them suffice?
Clearly, such a system had to have a dispute settlement
mechanism, for without that it would either be ineffec-
tive or have the effect of destabilizing treaty relations.
However, the mechanism provided for in article 66 of
the present Convention posed a number of problems. It
did not settle the question of access of all international
organizations to the International Court of Justice. Fur-
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thermore, it had the effect of changing the nature of the
advisory opinions of the Court by terming them "de-
cisive". Finally, there was ageneral feeling that the rule
pacta sunt servanda which had been so happily restated
in the preamble of the Convention might be breached by
the uncontrolled and improper invocation of so-called
rules of jus cogens. Clearly, thus to admit conflict into
a field where certainty should reign meant acceptance
of a reduction in the effectiveness of treaties and the
introduction of uncertainty into international relations.
For all those reasons, the French delegation had voted
against the adoption of the Convention.

22. Count de la BARRE D'ERQUELINNES (Bel-
gium) said that his delegation would not be in a position
to sign the Convention immediately, since the question
of his country's accession to the 1969 Vienna Conven-
tion on the Law of Treaties was still being examined by
the competent authorities, who proposed to consider
that Convention and the new Convention together. He
wished to add that his delegation recognized the impor-
tance of the new Convention for international organiza-
tions, which were playing an increasingly important
role in international relations.

23. Mr. MIMOUNI (Algeria) said that his delegation
had been hoping for the adoption of a widely acceptable
convention which would make a positive contribution
to the progressive development of international law. It
regretted that, in the end, it had not been possible for
the Conference to adopt the Convention by consensus.
His delegation had been unable to vote in favour of
adoption of the Convention, since its provisions did
not reflect the views held by many delegations on the
question of settlement of disputes. His delegation had
therefore abstained in the vote.

24. Mr. TEPAVICHAROV (Bulgaria) said that his
delegation had abstained in the vote on the Convention
because it had strong reservations concerning article 66
and the final provisions. The reasons for those reserva-
tions had already been fully explained at the previous
meeting and at the 27th and 30th meetings of the Com-
mittee of the Whole. He did not propose to elaborate on
his delegation's reservations relating to other articles,
having expressed Bulgaria's reservation concerning the
Convention as a whole.

25. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) welcomed the Convention just adopted by the
Conference as an example and an extension of the
process of progressive codification of international law,
reflecting such instruments as the Charter of the United
Nations and the 1969 Vienna Convention on the Law of
Treaties. The Convention contained legal norms re-
flecting the specific nature of international organiza-
tions. The practice of such organizations in concluding
treaties had to conform to their constituent instru-
ments, and the Convention rightly confirmed that inter-
national organizations, as subjects of international law,
had specific legal responsibility and capacity.

26. His delegation regretted, however, the inclusion
in the Convention of provisions which it found unsatis-
factory. The procedure for the settlement of disputes
provided for in article 66 did not correspond with actual
practice, and contradicted the principle of the sov-

ereign equality of States and the right of States to se-
lect the means of settling disputes. The article there-
fore constituted a retrograde step in international law
and would reduce the effectiveness of the future Con-
vention.

27. His delegation did not agree with the final pro-
visions, which allowed States and international organ-
izations to participate in the Convention on an equal
footing. In his delegation's view, the conclusion of a
codification convention was a matter for States alone;
international organizations could participate only as
observers. It was premature at the present stage of
the development of international law to permit inter-
national organizations to sign such conventions. For
those reasons his delegation had abstained in the vote
on the adoption of the Convention.

28. Mr. LE BA CAP (Viet Nam) said that his del-
egation had abstained in the vote because in its view
article 66 and the annex to the Convention were not
consistent with the spirit of promoting the peaceful
settlement of disputes. Article 66 detracted from the
principle of the sovereignty of States. His delegation
also found subparagraphs 1 (b) and 2 (b) of article 45
unsatisfactory, as it considered that in all cases ac-
ceptance should be formal and specific.

29. Mr. HARDY (European Economic Community)
said that the Convention just adopted by the Confer-
ence was the result of a long and sustained effort. It was
the culmination of a codification process undertaken by
the international community which had involved many
stages. His delegation was gratified to note that it had
been possible to reach general agreement on the great
majority of the articles considered. It would study the
Convention carefully and determine its position ac-
cordingly.

30. In connection with article 2, his delegation was
pleased to note that there was agreement on the use of
the term "full powers" for instruments issued both by
organizations and by States, since that reflected current
practice. He regretted that the phrase "acts of formal
confirmation" relating to the conclusion of treaties by
international organizations had not been deleted, since
it introduced an unnecessary complication without any
advantage, particularly as it had been agreed in the text
that there was no legal difference between an act of
ratification by a State and an act of formal confirmation
by an organization. Indeed, an act of formal confirma-
tion might be termed a "ratification". That was, in fact,
the practice in the European Economic Community,
which would continue to use that term, where appro-
priate, in the future.

31. His delegation accepted the definition of "rules
of the organization" in article 2, subparagraph 1 (/) and
felt that the term covered all sources of community
law. He wished to reiterate that it was the responsibility
of the organization concerned to interpret and apply its
rules in accordance with its own procedures. As had
been pointed out, it was not possible through adoption
of an instrument such as the one before the Conference
to seek to modify arrangements made under an earlier
treaty or treaties setting up an international organiza-
tion, with its own procedures and methods of opera-
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tion. In that connection, he drew attention to the ref-
erence in the thirteenth paragraph of the preamble to
relations between an international organization and its
members. His delegation considered that paragraph to
mean that relations between an organization and its
members were always governed by the rules of the
organization, it being understood however that when an
organization concluded a treaty with one of its mem-
bers, the provisions of the present Convention might
apply. It was also the responsibility of each organiza-
tion to determine which were its "competent organs"
or "organs" and their respective roles.
32. In the view of his delegation, paragraph 2 of arti-
cle 9 was consistent with paragraph 1 of the article.
Consequently, international organizations and States
were treated on an equal footing as participants in an
international conference and for the adoption of a treaty
text. His delegation found the provisions on reserva-
tions, which closely reflected the language of the 1969
Vienna Convention, satisfactory. International organ-
izations were fully entitled to formulate reservations or
to object to them on the same basis as States, subject
only to the wording of the articles adopted by the pres-
ent Conference.

REPORT OF THE COMMITTEE OF THE WHOLE

33. The PRESIDENT invited the Conference to con-
sider the report of the Committee of the Whole
(A/CONF. 129/13). In the absence of objections, he
would take it that the Conference wished to take note of
the report of the Committee of the Whole.

// was so decided.

CONSIDERATION OF THE DRAFT FINAL ACT
AND ANNEXED RESOLUTIONS

34. The PRESIDENT invited the Conference to con-
sider the draft Final Act, which had been prepared
by the Drafting Committee (A/CONF. 129/12). He drew
attention to the three customary resolutions in the an-
nex to the draft text, the first paying tribute to the
Expert Consultant, the second to the International Law
Commission and the third to the People and to the
Federal Government of Austria. He suggested that the
Conference might wish to adopt those three resolutions
without a vote.

The three resolutions in the annex to the draft Final
Act (A/CONF.129/12) were adopted without a vote.

DRAFT RESOLUTION PROPOSED BY THAILAND

35. Mr. CHUTASAM1T (Thailand), speaking on be-
half of the group of Asian countries, said that the three
resolutions just adopted were most appropriate. How-
ever that group considered it appropriate also to pay
tribute to the great negotiating skill and the leadership
of the President of the Conference, whose wisdom and
guidance had contributed so much to the successful
conclusion of the Conference's work. A tribute was
also due, they felt, to the Chairman of the Committee of
the Whole and the Chairman of the Drafting Commit-
tee. He therefore proposed that the Conference should
adopt the following draft resolution entitled "Tribute to

the President of the Conference, to the Chairman of the
Committee of the Whole and to the Chairman of the
Drafting Committee":

"The United Nations Conference on the Law of
Treaties between States and International Organiza-
tions or between International Organizations,

"Having adopted the Vienna Convention on the
Law of Treaties between States and International
Organizations or between International Organi-
zations,

"Expresses its appreciation and thanks to
Mr. Karl Zemanek, President of the Conference,
Mr. Mohamed El-Taher Shash, Chairman of the
Committee of the Whole, and Mr. Awn Shawkat Al-
Khasawneh, Chairman of the Drafting Committee,
who, through their great knowledge, successful ef-
forts and wisdom in steering the work of the Con-
ference, contributed greatly to the fruitful work
which made the Conference successful."

36. Mr. SZEKELY (Mexico) said that his delegation
wholeheartedly supported the draft resolution pro-
posed by the representative of Thailand on behalf of the
group of Asian countries, as it called appropriate atten-
tion to the President's invaluable contribution to the
Conference and his successful guidance of its delibera-
tions to a successful conclusion.
37. Mr. PALOMO (Guatemala), speaking on behalf of
the group of Latin American countries, said that they
wished to congratulate the President on his great con-
tribution to the work of the Conference. They also
wished to pay tribute to the Chairman of the Committee
of the Whole, the Chairman of the Drafting Committee,
the Vice-Presidents, the Expert Consultant and the
secretariat of the Conference. On behalf of the group of
Latin American countries, he supported the draft res-
olution proposed by the representative of Thailand.
38. Mr. ABDENNADHEUR (Tunisia), speaking on
behalf of the African delegations, said that they wished
to be associated with the draft resolution read out by the
representative of Thailand. They wished to express
their sincere gratitude and appreciation to the Pres-
ident for having presided with impartiality and success
over the work of the Conference. They also wished to
thank the Chairman of the Committee of the Whole, the
Chairman of the Drafting Committee, the members of
the General Committee and the secretariat for their
contributions to the success of the Conference.
39. Mr. BERMAN (United Kingdom) said that his
delegation wished to associate itself with the senti-
ments expressed by the representative of Thailand and
echoed by the representatives of other delegations and
groups. The success of a complex conference depended
on the efforts of all its officers, its secretariat and the
participating delegations.

The draft resolution proposed by Thailand was
adopted by acclamation.

DRAFT RESOLUTION SUBMITTED BY JAPAN

40. The PRESIDENT invited the Conference to con-
sider the draft resolution submitted by Japan, relating
to article 66 of the Convention.
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41. Mr. HAYASHI (Japan), introducing the draft
resolution submitted by his delegation (A/CONF.129/
L.3), said that the Conference having adopted the Con-
vention as a whole, including the new text of article 66,
his delegation wished to draw attention to the provi-
sions of paragraph 2, subparagraphs (b) and (d), of that
article, which allowed States parties or certain inter-
national organizations parties to a dispute to ask
the General Assembly or the Security Council of the
United Nations to request an advisory opinion of the
International Court of Justice. The draft resolution sub-
mitted by Japan was intended to facilitate the imple-
mentation of those provisions.

42. He expressed regret at the fact that the draft res-
olution had been submitted only that morning. There
had been no intention of taking other delegations by
surprise; the Japanese delegation had simply had no
alternative, having had to await the adoption of the text
of article 66 by the Conference before making its pro-
posal.

43. In essence, the draft resolution would request the
General Assembly and the Security Council to adopt
appropriate procedures for responding promptly to re-
quests which might be made for seeking an advisory
opinion of the International Court of Justice.

44. Mr. TEPAVICHAROV (Bulgaria) said that, in
view of late submission of the Japanese draft resolu-
tion, his delegation could make only preliminary com-
ments on that text. It was clear that it embodied in effect
a substantive proposal, and could therefore not be sub-
mitted to the Conference in the form of a draft reso-
lution. The Conference had been convened in order
to adopt a convention on the law of treaties between
States and international organizations or between inter-
national organizations. It had no mandate to adopt de-
cisions requesting the General Assembly or the Secu-
rity Council to take action in connection with those
matters. In order to address those bodies, the proper
procedure would have been to consult the General As-
sembly and the Security Council beforehand. His del-
egation considered that the draft resolution was not
admissible at the present Conference. He would be
grateful if the Legal Counsel of the United Nations
would advise the Conference on that question of admis-
sibility.

45. Mr. FLEISCHHAUER (Legal Counsel) said that
he did not share the Bulgarian representative's doubts
regarding the procedural receivability or admissibility
of the draft resolution submitted by Japan. The present
Conference was a conference of plenipotentiaries of
States and, as such, it could address questions relating
to its subject matter to the United Nations without
having to consult other international fora.

46. As for the content of the draft resolution, he felt
that it did not introduce an entirely new subject; it was
connected with the operation of the provisions of arti-
cle 66, paragraph 2, of the Convention.

47. Mr. SHASH (Egypt) asked, for purposes of
clarification, whether a similar resolution had been
adopted by the United Nations Conference on the Law
of Treaties.

48. Mr. FLEISCHHAUER (Legal Counsel) said that
no similar resolution had been adopted by the United
Nations Conference on the Law of Treaties. It should
be borne in mind, however, that the problem dealt with
in the draft resolution submitted by Japan arose from a
specific situation which occurred only in relation to
international organizations. The 1969 Vienna Conven-
tion on the Law of Treaties had excluded from its scope
the treaties concluded by international organizations.
The two situations were therefore not comparable.
49. Mr. SHASH (Egypt) asked whether it was really
necessary for the Conference to adopt a draft resolution
such as the one proposed. If the United Nations, as an
international organization, became a party to the Con-
vention, it would be bound by all the provisions of the
Convention. He accordingly appealed to the delegation
of Japan not to press its draft resolution, bearing in
mind the fact that many delegations which had voted in
favour of adoption of the Convention were reluctant to
adopt the draft resolution.
50. Mr. HAYASHI (Japan) said that there appeared
to be a misunderstanding with regard to the implica-
tions of his country's draft resolution. The question
whether the United Nations became a party to the new
Convention or not was not relevant in the context of the
proposal. There was no need for the United Nations to
be a party to the Convention for it to receive the type of
request envisaged in article 66, paragraph 2, subpara-
graphs (b) and (d).
51. The sole purpose of the draft resolution was to
facilitate the operation of the provisions of article 66,
paragraph 2, which referred to the possibility of asking
the General Assembly or the Security Council to re-
quest an advisory opinion from the International Court
of Justice.
52. He drew attention, finally, to the fact that the
advisory opinion in question could be requested by a
State, and not solely by an international organization,
in the cases envisaged in article 66, paragraph 2.
53. Mr. PAWLAK (Poland) joined in the Egyptian
representative's appeal to the Japanese delegation to
withdraw its draft resolution, which was out of place at
the present Conference. It was also very premature,
since it would be a long time before the Convention just
concluded came into force. The draft resolution was not
really necessary and, if pressed, would lead to needless
confrontation.

54. Mr. RASOOL (Pakistan) said that his delegation
alsojoined in the Egyptian representative's appeal. The
draft resolution would create difficulties for many del-
egations which had voted in favour of article 66 at the
previous meeting. Unlike the Legal Counsel, he felt
that problems were likely to arise if the Conference
adopted a resolution addressed to the General Assem-
bly and the Security Council of the United Nations.

55. Mr. HAYASHI (Japan) said that because of the
unavoidable delay in the submission of the draft resolu-
tion it had not been possible for him to explain it in
advance to delegations as he would have wished.

56. Taking into consideration the concern which had
been voiced by certain delegations and in order to avoid
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further confusion, he withdrew his delegation's draft
resolution.
57. The PRESIDENT thanked the Japanese repre-
sentative and noted that the draft resolution in doc-
ument A/CONF.129/L.3 was withdrawn.

DRAFT RESOLUTION SUBMITTED BY
THE UNITED NATIONS

58. The PRESIDENT invited the Conference to con-
sider the draft resolution submitted by the United Na-
tions (A/CONF. 129/L.4), which related to the annex to
the Convention adopted by the Conference.
59. Mr. TEPAVICHAROV (Bulgaria) said that his
delegation had expressed its views on the question of
paragraphs 9 and 14 of the annex to the Convention at
the previous meeting. The provisions of rule 60, sub-
paragraph 1 (d), of the rules of procedure had not been
satisfied; he therefore considered the draft resolution
inadmissible.
60. The PRESIDENT suggested that the Conference
might, if it so wished, adopt without a vote a proposal
by the United Nations, in which case the rule referred
to by the representative of Bulgaria would not apply. It
would be virtually impossible at the present late stage of
the Conference to comply with the provisions of the
rule in question governing requests that proposals be
put to a vote.
61. Mr. BERMAN (United Kingdom) said that his
delegation was far from convinced that the provisions
of the rule referred to were applicable to the proposal
before the Conference, which could not reasonably be
regarded as substantive. Surely it related rather to con-
sequential action—which in any normal circumstances
would be regarded as inevitable—based on decisions
already taken by the Conference by a vote.
62. The United Kingdom delegation also had some
doubts as to whether document A/CONF. 129/L.4
should be construed as being a draft resolution sub-
mitted by the United Nations. It was his recollection
that the Legal Counsel had pointed out at the previous
meeting that it would be normal and necessary for the
Conference to take a decision along the lines indicated
in the present proposal, and that, if necessary, the
representative of the United Nations could produce a
text. He further understood it to have been decided that
such a text would be drafted as part of a technical
operation linked to the fulfilment of what the Con-
ference had agreed was necessary.

63. However, to the extent that a different view might
be taken, his delegation was fully prepared to make
whatever formal request might be necessary in order to
ensure that the Conference could indeed decide to act
on the proposal before it.
64. Mr. TEPAVICHAROV (Bulgaria) said that the
Bulgarian delegation had a different understanding of
the rule to which he had referred. However, he con-
sidered that to embark on a procedural discussion was
not as important for his delegation as to reiterate its
views on the substance of the issue. A draft resolution
had been submitted by the United Nations. As a Mem-
ber of the United Nations, Bulgaria, at the previous

meeting, had expressed its views on the question dealt
with in that draft resolution. In the terms of the draft
resolution, the General Assembly was requested to
take note of and approve provisions of the Annex to
the Convention which had financial implications. He
wished only to point out that a representative par-
ticipating in the present Conference might in due course
have to justify, in the Fifth Committee of the General
Assembly of the United Nations, the request for ap-
proval proposed in the draft resolution.

65. His delegation requested that a vote be taken by
roll-call on draft resolution A/CONF. 129/L.4.

A vote was taken by roll-call.
Nigeria, having been drawn by lot by the President,

was called upon to vote first.
In favour: Australia, Austria, Bangladesh, Barba-

dos, Belgium, Burkina Faso, Cameroon, Canada,
Chile, Colombia, Cyprus, Denmark, Finland, Ger-
many, Federal Republic of, Greece, India, Ireland,
Italy, Japan, Jordan, Kenya, Kuwait, Lebanon, Leso-
tho, Luxembourg, Malta, Mexico, Morocco, Nether-
lands, Nigeria, Norway, Pakistan, Portugal, Republic
of Korea, Senegal, Spain, Sudan, Sweden, Thailand,
United Kingdom of Great Britain and Northern Ire-
land, United States of America, Uruguay, Yugoslavia,
Zambia.

Against: Bulgaria, Byelorussian Soviet Socialist Re-
public, Cuba, Czechoslovakia, German Democratic
Republic, Hungary, Poland, Romania, Ukrainian So-
viet Socialist Republic, Union of Soviet Socialist Re-
publics, Viet Nam.

Abstaining: Algeria, Angola, Argentina, Bahrain,
Brazil, China, Congo, Cote d'lvoire, Democratic Peo-
ple's Republic of Korea, Egypt, France, Gabon, Gua-
temala, Iran (Islamic Republic of), Iraq, Israel, Liech-
tenstein, Madagascar, Mozambique, Nicaragua,
Oman, Panama, Peru, Philippines, Switzerland, Tuni-
sia, Turkey, United Arab Emirates, Venezuela,
Yemen, Zaire.

The draft resolution was adopted by 44 votes to 11,
with 31 abstentions.

ADOPTION OF THE FINAL ACT OF THE CONFERENCE

66. The PRESIDENT invited the Conference to
proceed to the adoption of the Final Act of the Con-
ference (A/CONF. 129/12), it being understood that the
appropriate dates or references would be entered by
the secretariat in the blank spaces in paragraphs 18,
19 and 21 of the document.
67. Mr. HERRON (Australia) observed that the first
sentence of paragraph 17 dealt with the referral to the
Committee of the Whole of those draft articles which
had required substantive consideration, and of the
preamble and the final provisions of the draft conven-
tion; the second sentence alluded to the draft articles
referred directly to the Drafting Committee. He drew
attention to the fact that several proposals concerning
new articles, one of which had been incorporated in the
Convention as adopted, had also been considered by
the Conference initially in the Committee of the Whole.
In order to ensure greater accuracy he suggested that
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the beginning of the second sentence of paragraph 17
should be modified to read: "It referred all other draft
articles of the basic proposal directly to the Drafting
Committee . . .".

68. The PRESIDENT concurred with that suggestion
and said that the change would be made.

The Final Act was adopted without a vote.

Signature of the Final Act and of the Convention
and other instruments

[Agenda item 13]

69. In reply to a question from Mr. NEGREIROS
(Peru), Mr. KALINKIN (Executive Secretary of the
Conference) said that the texts of the Convention and of
the Final Act were expected to be ready for signature in
the early afternoon of Friday, 21 March 1986. He an-
nounced the details of the ceremony of signature.

Closure of the Conference
70. Mr. TEPAVICHAROV (Bulgaria) said that, while
his delegation might not have always given that impres-
sion during the final stages of the Conference, it had
constantly endeavoured to be helpful and consistent
and to act with that sense of fairness to which another
delegation had alluded.

71. On behalf of the Eastern European group of coun-
tries and other socialist countries, he expressed deep
appreciation of the manner in which the President had
conducted the deliberations of the Conference, and of
the facilities which had been provided for the Con-
ference by the host country. The Chairman and Vice-
Chairmen of the Committee of the Whole were to be
commended for their tireless efforts, and thanks were
also due to the secretariat of the Conference for their
assistance in the difficult task of elaborating a gener-
ally acceptable text on the law of treaties between
States and international organizations or between inter-
national organizations. The result of all those efforts
was now before the Conference. A debt of gratitude
was owed to all who had contributed to the successful
drafting of those provisions, which expressed a gen-
erally acceptable compromise.

72. The PRESIDENT said that it would have indeed
been a great success had the Conference been able to
proceed to the very end of its business in the manner
which had characterized the major part of its work.
Although the final day of the Conference's delibera-
tions had brought frustration and disappointment for
some, it should not be forgotten that the substantive
articles of the Convention, in other words the body of
the substantive law to be applied to the treaty relations
between States and international organizations or be-
tween international organizations, had been accepted
by general agreement.
73. Such a result could not have been brought about
without the faithful and loyal assistance of a number of
persons to whom he felt deeply obliged. They included,
in particular, the Chairman and Vice-Chairmen of the
Committee of the Whole, who had assisted him in nu-
merous difficult negotiating tasks; the Chairman of
the Drafting Committee, to whom he had already paid
tribute; the Chairmen of the different regional groups;
the Chairman of the Task Force of the Group of 77; and
a number of delegations which had provided invaluable
assistance during the negotiations.
74. It was customary, and might thus be considered as
merely traditional, to thank the members of the sec-
retariat . On the present occasion, however, in a context
of great innovation, the burdens on the secretariat had
been particularly heavy and the demands for adaptation
considerable. Not the least of its achievements would
be to have completed the preparations for the signature
of the Convention on time, for that was not always the
case; an expression of special gratitude was therefore in
order.

75. Lastly, it was to the participants in the Conference
—so generous in their appreciation of his and the other
presiding officers' contribution—that he addressed his
gratitude; without the co-operation of all of them the
results obtained would have been impossible. A body of
substantive rules had, he repeated, been adopted with
general agreement, and that was no mean achievement.
76. He declared closed the United Nations Confer-
ence on the Law of Treaties between States and Inter-
national Organizations or between International Organ-
izations.

The meeting rose at 5.45 p.m.
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1st meeting
Wednesday, 19 February 1986, at 5.25 p.m.

Chairman: Mr. SHASH (Egypt)

Election of Vice-Chairmen
1. The CHAIRMAN said that, for the reason given
by the President of the Conference at its 2nd plenary
meeting, the Committee of the Whole should elect
two Vice-Chairmen. He understood there was general
agreement to elect Mr. Geraldo Eulalio do Nascimento
e Silva (Brazil) and Mr. Zdenek Pisk (Czechoslovakia)
as Vice-Chairmen.

Mr. Geraldo Eulalio do Nascimento e Silva (Brazil)
and Mr. Zdenik Pisk (Czechoslovakia) were elected
Vice-Chairmen of the Committee of the Whole by ac-
clamation.

Election of the Rapporteur

2. The CHAIRMAN said that he understood there
was general agreement that Mrs. Kuljit Thakore
(India), who had acted as Rapporteur at several pre-
vious codification conferences, should be elected to the
office of Rapporteur of the Committee. If there was no
objection, he would take it that the Committee wished
to elect Mrs. Thakore to that post.

Mrs. Kuljit Thakore (India) was elected Rapporteur
of the Committee of the Whole by acclamation.

Organization of work

3. The CHAIRMAN said that at its 3rd plenary
meeting the Conference had referred to the Committee
for substantive consideration the draft articles listed
in the attachment to the Secretary-General's note
(A/CONF. 129/8), namely, articles 2, 3, 5, 6, 7, 9 (para-
graph 2), 11 (paragraph 2), 19, 20, 27, 30 (paragraph 6),
36 bis, 38, 45, 46 (paragraphs 2, 3 and 4), 56, 61, 62, 65
(paragraph 3), 66, 73, 75, 77 and the annex entitled
"Arbitration and conciliation procedures established in
application of article 66".
4. The first of those provisions was article 2, "Use of
terms". It had been the practice at previous codifica-
tion conferences not to decide on definitions until the
corresponding substantive articles had been discussed.
He therefore suggested the Committee should discuss
draft article 2 briefly, so as to identify points of agree-
ment or disagreement on its various elements, but defer
a decision on the article as a whole until it had dealt with
the other articles which the Conference had referred to
it.

5. Mr. JESUS (Cape Verde) asked whether the Com-
mittee intended to discuss the draft articles in the order
in which they appeared in the attachment to document
A/CONF. 129/8. If not, it should draw up a weekly
programme of work indicating which draft articles
would come up for consideration in a given week.
6. The Committee should arrive at a consensus on the
use of terms; agreement on article 5, for example, was
entirely dependent on prior agreement on the terms
used in article 2. If article 2 was agreed, it would be
possible to adopt other draft articles without leaving
them subject to the proviso of agreement on article 2.
7. Mr. SCHRICKE (France) said that it would be
possible to discuss article 2 with a view to ascertaining
those points on which there was general agreement.
Any terms which gave rise to reservations could then be
discussed in connection with the other draft articles.
8. The CHAIRMAN said that if he heard no objection
he would assume that the Committee wished to con-
sider article 2 on a preliminary basis in order to deter-
mine which terms in it were generally acceptable.

// was so decided.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 190/4)

[Agenda item 11 ]

Article 2 (Use of terms)

9. The CHAIRMAN invited the Committee to con-
sider, as succinctly as possible, the title of draft article 2
and the terms "treaty", "ratification" and "act of for-
mal confirmation".
10. Mr. HAYASHI (Japan) said that his delegation
doubted the necessity of introducing new terminology
such as the expression "act of formal confirmation".
The term "ratification" was well established. He would
raise the matter again during the consideration of later
articles.
11. Mr. RAMADAN (Egypt) said that the term " rati-
fication' ' should be reserved for States. It had long been

39
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accepted, and still was, as denoting an act emanating
from the highest organs of a State, and there were no
corresponding organs in international organizations.
His delegation therefore approved the use of the words
"act of formal confirmation" as corresponding in the
case of international organizations to the procedure
adopted by States.

12. Mr. HARDY (European Economic Community)
said that his organization would state its views on the
term in detail when the matters touched on in article 2
came up in the relevant substantive articles. For the
time being, he would simply say that the term "ratifica-
tion" was currently used by international organiza-
tions, including his own, in connection with multilateral
agreements.

13. Mr. SANG HOON CHO (Republic of Korea) said
that his delegation endorsed the view expressed by
Japan and the observations made by the United Nations
in its written comments (A/CONF. 129/5, p. 105). It
would be preferable to use the single term "accept-
ance" with respect to international organizations.

14. Mr. JESUS (Cape Verde) said that the term "act
of formal confirmation" was an innovation and should
be discussed in some detail. In dealing with definitions,
the content was the important question. The Inter-
national Law Commission had proposed the term in
order to establish a difference of treatment between
international organizations and States; its recommen-
dation should be followed, particularly since there was
a precedent for the use of the term in a major inter-
national legal instrument, namely, the United Nations
Convention on the Law of the Sea. With regard to the
point made by the representative of the European
Economic Community, it should be remembered that
paragraph 2 of the article stated that the provisions
regarding the use of terms were without prejudice to the
meaning which might be given to them in the rules of
any international organization.

15. Mr. RASSOLKO (Byelorussian Soviet Socialist
Republic) said that it was unnecessary to draw an
explicit parallel between acceptance of a treaty by an

international organization and ratification of a treaty by
a State. The phrase "corresponding to that of ratifica-
tion by a State" in subparagraph 1 (b bis) should there-
fore be deleted.
16. Mr. NASCIMENTO e SILVA (Brazil) said that
the substance of ratification would be dealt with under
article 11 and should not be discussed at the present
stage.
17. Mr. BERNAL (Mexico) said that his delegation
would support the formulation recommended by the
International Law Commission. The term "act of for-
mal confirmation" was not an invention but an expres-
sion well known in the usage of States and in inter-
national law.
18. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation found the term wholly
acceptable. It enabled international organizations to
take a flexible approach to establishing consent to be
bound by a treaty.
19. Mr. WANG Houli (China) said that, while it was
appropriate that the text should use different terms to
denote the obligations and rights of the representatives
of States and those of the representatives of inter-
national organizations, there was no need to make a
distinction between the terms "powers" and "full
powers''. He would revert to that point in greater detail
when those terms were discussed in connection with
article 7.
20. Mr. FLEISCHHAUER (United Nations) said
that his organization had some misgivings about the use
of the term "act of formal confirmation" and had set
them out in detail in its written comments.
21. Mr. CRUZ FABRES (Chile) said that he would
comment on the substance of the question of ratifica-
tion in connection with article 11. He endorsed the view
that it was appropriate to draw a distinction between
ratification by a State and establishment by an inter-
national organization of consent to be bound by a
treaty.

The meeting rose at 6.10 p.m.

2nd meeting
Thursday, 20 February 1986, at 10.30 a.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] {continued)

Article 2 (Use of terms) {continued)

Subparagraphs 1 (b) and (b bis,)

1. Mr. VIGNES (World Health Organization),
speaking also on behalf of the International Labour
Office, said that the World Health Organization con-
sidered it unnecessary to make a distinction in article 2
that was not always justified in the case of international
organizations. It shared the view expressed by the
United Nations representative at the previous meeting.
Specifically, it considered that subparagraph 1 (b bis)
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could be omitted from article 2. It considered that the
distinction made in subparagraph 1 (c bis) could also be
omitted if subparagraph (c) was amended in appropriate
terms.

2. Mrs. THAKORE (India) said that it might be con-
fusing to use the term "ratification" in the case of
international organizations, in view of the fact that it
could mean both ratification on the international plane
and referral to constitutional processes in the case of
States. That did not apply to international organiza-
tions, regardless of the procedure followed by the or-
ganization to give formal consent to be bound by a
treaty. The internal procedures of international organ-
izations differed from those of States. A more general
term should be used.

3. Mr. ABDEL RAHMAN (Sudan) urged acceptance
of subparagraph 1 (b bis) as drafted and observed that
the commentary of the International Law Commission
(see A/CONF. 129/4) made it abundantly clear why the
distinction had been thought necessary. At the pre-
vious meeting, Mr. Fleischhauer had explained the
United Nations' concern in not retaining the provi-
sion. Although the United Nations was the leader of
international organizations, his Government thought
it was wrong for it to advocate deletion. Subpara-
graph 1 (b bis) formed part of the basic proposal, and the
convention as a whole would be weakened if it were
deleted and international organizations were equated
with States.

4. Mr. TUERK (Austria) said that ratification was
nothing less than an act of formal confirmation by a
State to be bound by a treaty, and he saw no contradic-
tion between the two. In State practice, an act of formal
confirmation very often did not take the form of ratifica-
tion but merely of an exchange of notes, for instance.
Consequently, rather than making a formal distinction
between ratification and an act of formal confirmation
in a new convention, he would favour a flexible ap-
proach whereby it would be left to the States and inter-
national organizations concerned to decide which term
to use. While he appreciated the significance of the
inclusion of the term "act of formal confirmation" in
the United Nations Convention on the Law of the Sea,
he did not think that such an act should be treated as
something quite distinct from ratification. Possibly, the
matter would be simplified if subparagraphs 1 (b),
(b bis) and (b ter) were merged and amended to read:

" 'ratification' or 'act of formal confirmation', 'ac-
ceptance', 'approval' and 'accession' mean in each
case the international act so named whereby a State
or an international organization establishes on the
international plane its consent to be bound by a
treaty".

Mr. Shash (Egypt) took the chair.

5. Mr. RASOOL (Pakistan) noted that the term "act
of formal confirmation", had been proposed by the
International Law Commission after lengthy debate
and used in the United Nations Convention on the Law
of the Sea. As that Convention had been signed by
159 States, the term in question could be said to enjoy
virtually universal acceptance.

6. He noted also that the term "ratification" had been
hallowed by time, and denoted the internal processes of
a State such as acts of parliament or of a head of State.
Such high-level acts could not be bracketed with the
decisions of an international organization. For that
reason, he favoured the retention of the term "act of
formal confirmation".
7. Mr. ROCHE (Food and Agriculture Organization
of the United Nations) agreed with the World Health
Organization representative. In his view, the distinc-
tion introduced into the terminology was artificial and
could not be supported simply because it had been used
in the Convention on the Law of the Sea. Furthermore,
whereas the Vienna Convention on the Law of Treaties'
codified the secular practice of States, the draft articles
sought to develop international law on the basis of a
practice of international organizations, which was far
shorter than that of States. If an intergovernmental
organization could signify its consent to be bound in the
form of acceptance, approval or accession, just like a
State, it seemed somewhat illogical that, in another
case by which it so signified its consent, a different term
had to be used.

8. Mr. ABDEL RAHMAN (Sudan) said that logic
dictated that the term "act of formal confirmation"
should be retained. The term was not really new, and a
real difference was involved.
9. Mr. PASCHKE (Federal Republic of Germany)
said that his delegation supported the Austrian pro-
posal, which avoided the problem of subjective ap-
preciation of the definition in the article.
10. Mr. SHIHATA (World Bank) said that, as an
organization that concluded more agreements annually
than any other international organization and more than
most States, the World Bank had a clear interest in the
outcome of the Committee's deliberations and was
anxious that sufficient flexibility was guaranteed to
meet the varied requirements of the different interna-
tional organizations. It strongly favoured the Austrian
proposal to combine all the terms used in one provision.
11. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that the terminology before the Committee
had been arrived at following a lengthy and detailed
examination by the International Law Commission.
That terminology was, moreover, logical in historical
terms, inasmuch as "ratification" involved an act by
the highest body of a State and could not be applied to
international organizations. He had misgivings about
the Austrian suggestion. There was a logical distinction
between subparagraph 1 (b), which provided for rati-
fication by the highest authority in a State, and sub-
paragraph 1 (b bis), which provided for an act of formal
confirmation by the highest administrative authority in
an international organization. The functions of a State
could not be transferred to an international organiza-
tion. Subparagraph 1 (b ter), for its part, pertained to
acts performed by both States and international organ-
izations. In the circumstances, he would urge the Com-

1 Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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mittee to abide by the formula evolved by the Com-
mission.
12. Mr. CANCADO TRINDADE (Brazil) said that
when the Brazilian delegation had considered the
expressions "ratification" and "act of formal confir-
mation" in the Sixth Committee of the General Assem-
bly in the mid-1970s in its review of the work of the
International Law Commission, it had indicated, on the
one hand, the then innovation of the expression "act of
formal confirmation", and, on the other hand, the dif-
ficulties of an extension of the term "ratification" to
international organizations which would arise from the
fact that it might be taken to mean that texts could not
be adopted prior to a two-stage approval by a complex
consultative mechanism involving organs of distinct
ranks. He thought that the Austrian representative's
suggestion might provide a flexible solution.

13. Mr. LEHMANN (Denmark) said that he under-
stood the international organizations' concern that
there should be flexibility in the terms of the conven-
tion. Such flexibility would leave open the possibility of
developing international law in that sphere. His delega-
tion welcomed the Austrian representative's proposal.
14. The CHAIRMAN noted that subparagraph 1 (b)
would be fully discussed in connection with the rel-
evant articles.

Subparagraphs 1 (c) and (c bis)

15. Mr. EHLERMANN (European Economic Com-
munity) said that the use of the terms "full powers" for
States and "powers" for international organizations
suggested a distinction which was not in keeping with
the practice of the EEC in the making of treaties. His
delegation would have further comments to make on
that subject when the Committee considered the rel-
evant articles, especially article 7.
16. Mr. HAYASHI (Japan) said his delegation had
doubts regarding the necessity or usefulness of distin-
guishing between "powers" and "full powers". He
saw no practical merit in distinguishing between the
two terms, and felt that the Convention should follow as
closely as possible the 1969 Vienna Convention. The
introduction of artificial distinctions would make
an already complex text more complicated. He would
prefer to apply the term "full powers" to States and
international organizations alike.
17. Mr. CASTROVIEJO (Spain) said that distinctions
of terminology should be limited as far as possible. It
was not logical in that case to reserve the terms "full
powers" for States alone, since the "full" referred not
to the capacity of the subject (whether organization or
State) but to the capacity of the person carrying out the
act related to the treaty to represent the subject. In both
cases the powers of the representative must be full.
18. Mr. UNAL (Turkey) said that the capacity of an
international organization to conclude treaties was not
as full as that of States, since the former could conclude
treaties only within its competence. However, where
the international organization did have that compe-
tence its representative had the same "full powers" as a
State. His delegation therefore saw no need to distin-
guish between "full powers" and "powers".

19. Mr. JESUS (Cape Verde) said that the rationale
for distinguishing between "full powers" and "pow-
ers" was that it had been the intention during con-
sideration of the matter in the Sixth Committee of the
General Assembly that a distinction should be made
between States and international organizations. That
had been taken into consideration by the International
Law Commission when it made the distinction between
"full powers" and "powers". If the history of the
concept of "full powers" were taken into account, it
could be better understood why the term was not ap-
plied to international organizations, and why the Com-
mission wished to introduce a new concept applicable
to international organizations.
20. Mr. SHIHATA (World Bank) said that subpara-
graphs 1 (c) and 1 (c bis) did not relate to the question of
capacity to conclude treaties, but defined the docu-
ments which established the status of a representative
of the State or international organization. To imply that
the powers of a representative of an international or-
ganization were less than full could not be accurate.
Such was not the practice of international organiza-
tions, particularly the World Bank. His delegation sup-
ported the use of a single term which was simple, ac-
curate and defensible.
21. Mr. RAMADAN (Egypt) said that his delegation
supported the use of a single term. The document ema-
nating from an international organization designating a
person or persons to represent the organization for the
purposes set out in subparagraph 1 (c bis) was similar to
the corresponding document emanating from a State.
Recognizing that the capability of international organ-
izations was not as complete as that of States, the
documents concerned did not refer to the competence
of the organization but to that of its employees and its
other representatives. It was thus better to use one term
only.
22. Mr. ABDEL RAHMAN (Sudan) said that he was
in favour of retaining subparagraphs 1 (c) and 1 (c bis) as
well as subparagraphs 1 (b) and 1 (b bis) for reasons
which he would explain in detail when the relevant
articles were discussed subsequently.
23. Mr. DALTON (United States of America) said
that his country's experience as a depositary showed
that in practical terms there was never a problem over
the distinction between "full powers" and "powers".
24. Mr. FLEISCHHAUER (United Nations) said his
delegation was not convinced of the need to distinguish
between "full powers" and "powers". The question at
issue was not the capacity of international organiza-
tions but the powers of officers and agents of inter-
national organizations acting as negotiators.
25. Mr. BARRETO (Portugal) reiterated his delega-
tion's view that article 2 should be discussed in depth at
the end of the meeting. If the flexible approach to
subparagraphs 1 (b), (b bis), {b ter) suggested by the
Austrian representative were developed, a similar ap-
proach should be taken in subparagraphs 1 (c) and
(c bis). His delegation was in favour of having one term
applying to both States and international organizations.
26. Mr. WOKALEK (Federal Republic of Germany)
said that a flexible approach was required. He pointed
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out that the terms "full powers" and "powers" could
not be distinguished in German.
27. Mr. SATELER (Chile) said that the two terms
"full powers" and "powers" should be retained for the
reasons set out in paragraph (10) of the International
Law Commission's commentary to article 2. Although
there was no problem in practice, it was important that
the differences between States and international organ-
izations should be reflected in the terminology.
28. Mr. PISK (Czechoslovakia) said that his delega-
tion fully supported the views in paragraph (10) of the
Commission's commentary to article 2. He believed
that further discussion of the matter should be reserved
until consideration of article 7.
29. Mr. AL-KHASAWNEH (Jordan) said that he
agreed with the Spanish representative that unneces-
sary distinctions of terminology should be avoided. The
matter under consideration was not the capacity of
international organizations to conclude treaties, but the
powers of their representatives. He agreed with the
World Bank and United Nations representatives that an
attempt to distinguish between "full powers" and
"powers" was likely to result in confusion. There
would be no loss if the distinction between "full pow-
ers" and "powers" was abolished.

30. Mr. PAWLAK (Poland) said that the two schools
of thought related not to substantive issues but to the
philosophy underlying the draft convention. It was a
matter of giving names or labels to documents produced
by representatives empowered to sign treaties on behalf
of States or international organizations. While the des-
ignation of the documents was not in itself important,
different types of entity were being represented, and
it was therefore better to follow the International
Law Commission draft for the reasons set out in para-
graph (10) of the commentary to article 2.

31. Mr. SCHRICKE (France) agreed with the Polish
representative that the matter was less one of substance
than of labels. The use of different terms had no bearing
on the scope of the "powers" given to representatives
or the capacity of those representatives to bind the
international organizations or States that they repre-
sented. His delegation felt that the terms proposed by
the International Law Commission should be retained.

32. Mr. KERROUAZ (Algeria) said that the estab-
lishment of a distinction between the powers of States
and international organizations in their capacity to con-
clude treaties was fundamental. He asked whether the
Austrian representative intended to put forward a for-
mal proposal for merging subparagraphs 1 (b), (b bis)
and (b ter) or whether his delegation would accept the
current draft if the Committee generally favoured its
retention.

33. Mr. TUERK (Austria) replied that his delegation
would discuss its suggestion with other delegations be-
fore making a formal proposal.

34. Mr. RASOOL (Pakistan) said that he agreed with
the Polish representative that there was a philosophical
background to the arguments in favour or against re-
taining the distinction between "full powers" and
"powers". In that connection, it was necessary to bear

in mind the provisions of subparagraph 2 (a) of article 7
(Full powers and powers) specifying that Heads of
State, Heads of Government and Ministers for Foreign
Affairs were considered as having full powers "in vir-
tue of their functions and without having to produce"
any full powers in writing. That provision emphasized
the distinction between the full powers of the repre-
sentative of a State (which could be implied) and the
powers of a person representing an international organ-
ization.
35. He suggested that the discussion on subpara-
graphs 1 (c) and 1 (c bis) should be postponed for the
time being.
36. Mr. SZENASI (Hungary) said that there was
general agreement on the need to draw a clear distinc-
tion between States and international organizations
with regard to legal personality and to the capacity to
conclude treaties. There was nothing in the develop-
ment of contemporary international law to suggest that
that distinction had been blurred in any way. The Inter-
national Law Commission's draft articles had been
based on that distinction, and the terminology used in
the various articles was the logical consequence of that
existing distinction. He urged that the distinction be
maintained.

Subparagraph 1 (d)

There were no comments.

Subparagraph I (e)

There were no comments.

Subparagraph I (f)

There were no comments.

Subparagraph 1 fgj

There were no comments.

Subparagraph 1 (h)

There were no comments.

Subparagraph I (i)

37. Mr. JESUS (Cape Verde) said the use of the term
"international organization" set forth in subpara-
graph 1 (i) was a well-established one. It was in fact
identical with that in the corresponding provision of the
1969 Vienna Convention on the Law of Treaties. He
reserved the right to revert to the matter, in particular
when the Committee came to discuss draft article 5.
38. Mr. ECONOMIDES (Greece) pointed out that,
for purposes of the draft convention now under discus-
sion, it was not sufficient to define an "international
organization" merely as an "intergovernmental organ-
ization". It was necessary to bring out also some of the
essential features of such an organization. As he saw it,
there were three such basic features. The first was that
the organization's objectives were in the interests of its
member States. The second was that the organization
possessed international personality and the capacity to
conclude international agreements. The third was that
its international capacity was exercised by its own or-
gans at the international plane.
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39. Of those three elements, there was at least one
which he felt must be included in the definition in
subparagraph (i), namely, the capacity to conclude
treaties. He suggested that the subparagraph be re-
worded on the following lines: " 'international organ-
ization' means an intergovernmental organization
having the capacity to conclude treaties governed by
international law within the meaning of the present
articles."
40. Mr. RAMADAN (Egypt) remarked that the draft
convention was intended to regulate the r6gime of the
treaties to which one or more organizations were par-
ties, not the status of international organizations.
41. That being said, it was his understanding that the
expression used in subparagraph (/) covered intergov-
ernmental organizations some of which included mem-
bers that were not yet States.
42. Mr. ROMAN (Romania) said that his delegation
was not entirely satisfied with the paragraph. It was not
enough to say that an international organization was an
intergovernmental organization; it was necessary to
add that the organization had the capacity to conclude
treaties. That would confine the scope of application of
the draft convention to those organizations which had
international legal personality and were subjects of in-
ternational law.
43. The clarification he suggested was the more nec-
essary in that an intergovernmental organization did
not necessarily and automatically have the capacity to
conclude treaties. It had to be empowered to do so by
its constituent instrument or the other rules of the or-
ganization.
44. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that the definition in subparagraph (/)
was unduly general. Greater precision was needed. As
the draft convention under discussion was concerned
with the treaties of international organizations, that
definition must include the essential element of the
capacity of international organizations to conclude in-
ternational treaties. In any case, the problem of the
definition of an international organization would have
to be explored further when the Committee discussed
draft articles, in particular articles 5 and 6.
45. Mr. VOGHEL (Canada) supported the Greek and
Romanian representatives' suggestion that the defini-
tion should include a reference to the capacity to con-
clude treaties.
46. Mr. ULLRICH (German Democratic Republic)
agreed with the comments of the representatives of
Greece, Romania and the Ukrainian SSR. For the pur-
poses of the draft convention under discussion, only
intergovernmental organizations with the capacity to
conclude treaties in accordance with their constituent
instruments could be taken into account.
47. Mr. ALMODOVAR (Cuba) said that although the
definition was to be found in both the 1969 Vienna
Convention on the Law of Treaties and the 1975 Vienna
Convention on the Representation of States in their
Relations with International Organizations of a Univer-
sal Character, he endorsed the suggestions by the rep-
resentatives of Greece, Romania and the Ukrainian
SSR.

48. Mr. WALDEN (Israel) said that his delegation
saw no particular point in trying to amend the perfectly
satisfactory definition provided by the International
Law Commission. He reserved his further comments
until a later stage.

49. Mr. JESUS (Cape Verde) said that the purpose of
the paragraph under discussion was to define the limits
of application of the draft articles and to specify which
international organizations were to be taken into con-
sideration for purposes of the draft convention under
discussion. Paragraph (19) of the International Law
Commission's commentary indicated that three types
of organizations could fall within the scope of the draft
articles. The first was that of international organi-
zations consisting exclusively of States. The second
was that of organizations which, in addition to States,
counted one or more other international organizations
as members. The third category was that of organiza-
tions whose membership consisted exclusively of other
international organizations. The question therefore
arose whether all three categories were to be covered.
The Commission appeared to have worked on the as-
sumption that only the first category—i.e., that of or-
ganizations consisting entirely of States—was covered
by the articles.

50. In the circumstances, it seemed to him dangerous
to try to frame a different definition of an international
organization. Such an exercise would affect a great
many articles of the draft. It was desirable to retain the
definition formulated by the International Law Com-
mission.

51. Mr. ROCHE (Food and Agriculture Organization
of the United Nations) said that the International Law
Commission's commentary appeared to indicate that
the definition in subparagraph (0 included the three
categories mentioned by the previous speaker.

52. The wording of subparagraph (0 was not self-
explanatory for purposes of future negotiations. As
regards the treaty-making capacity of international or-
ganizations, to which some representatives had re-
ferred, he reserved his organization's position until the
Committee examined draft article 6.

53. Mr. TREVES (Italy) said that the wording of sub-
paragraph (0, which was identical with the corre-
sponding provision of the 1969 Vienna Convention, was
intended to distinguish between intergovernmental or-
ganizations and non-governmental organizations; it did
not exclude international organizations whose mem-
bership included other organizations.

54. The inclusion of a reference to the capacity to
conclude treaties would introduce a controversial legal
point into the definition. The question of the capacity to
conclude treaties should be left to the internal law of
the organization concerned and to general international
law. He reserved his right to revert to the matter during
the discussion of draft article 6.

55. Mr. MONNIER (Switzerland) agreed that it
would serve no useful purpose to include a reference to
the question of the capacity to conclude treaties. That
question would be discussed in connection with later
articles, in particular articles 5 and 6.
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56. Mr. ZANNAD (Tunisia) supported the view that
it would be unproductive to go into the substance of the
question of the capacity to conclude treaties at the
present stage.
57. Mr. RASOOL (Pakistan) reserved his right to re-
vert to the question when the Committee considered
article 6.
58. Mrs. THAKORE (India) asked the Greek and
Canadian representatives whether an international or-
ganization whose constituent instrument was silent on
the question of concluding treaties would not be re-
garded as an "international organization" for the pur-
poses of the draft articles if a reference to the capacity
to conclude treaties was introduced.

59. Mr. SHIHATA (World Bank) welcomed those
comments. The constituent instruments of most inter-
national organizations did not contain explicit provi-
sions on the capacity to conclude treaties. That was
true of many organizations which had concluded a large
number of treaties. The inclusion in the present defini-
tion of any reference to the capacity of an organization
to conclude treaties would have the effect of restricting
the application of the draft articles to a very small
number of organizations.

60. Mr. KOECK (Holy See) doubted the wisdom of
attempting a more detailed definition of an "interna-
tional organization". In the first place, the draft articles
were not intended to deal with international organiza-
tions as such but rather with the treaties concluded by
them. There was therefore no need for an exhaustive
definition of an international organization, a concept
which was well known in international doctrine and
practice.

61. Moreover, the insertion of the phrase '' having the
capacity to conclude treaties", as suggested by the
representative of Greece, would in some way prejudice
article 6, which dealt with the capacity of international
organizations to conclude treaties and covered ade-
quately the problem under discussion.

62. Mr. SZENASI (Hungary) agreed that the Com-
mittee was not called upon to draw up an exhaustive
definition of an international organization but thought
that the terms of subparagraph (/) should be made more
precise. He associated himself with the Greek rep-
resentative's suggestion.

63. Mr. ECONOMIDES (Greece), replying to the In-
dian representative's question, drew attention to the
definition of "treaty" in subparagraph 1 (a) of article 2.
Subparagraph 1 (i) had to be construed in the light of
that paragraph. The reference to an intergovernmental
organization was clearly intended to apply only to those
organizations with the capacity to conclude treaties.

64. Mr. ABDEL RAHMAN (Sudan) believed that a
restrictive definition would be undesirable. The elastic
definition in the International Law Commission's text
of subparagraph 1 (<) should be retained.

Subparagraph I (j)

65. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation would address itself in

detail to the provision in subparagraph (/), which in its
view required further clarification, at a later stage.
66. Mr. TUERK (Austria) said that it would certainly
be undesirable to freeze practice—which obviously
played an important role in the activities of interna-
tional organizations, including treaty-making activ-
ities—at any point in time, for example at the moment
of entry into force of the projected convention. He was
not altogether convinced by the argument put forward
by the International Law Commission to justify the use
of the adjective "established", especially its reference
to the ruling out of disputed practice. That seemed to be
another issue altogether. Nor would it be easy to deter-
mine when the practice of newly created organizations
could be considered "established". For those reasons,
he favoured the deletion of the adjective from the draft.

67. On the other hand, and although he also had
doubts as to its utility, he could agree to maintenance of
the qualification "relevant" in connection with "de-
cisions and resolutions", and would merely suggest
that it be applied to "practices" as well.
68. Mr. ECONOMIDES (Greece) observed that al-
though "relevant rules" were mentioned in several
of the draft articles before the Committee, nowhere was
the term "relevant" defined. With the aim of making
good that deficiency and avoiding possible miscon-
ceptions, his delegation had circulated a proposal
(A/CONF. 129/C. 1/L. 1), in accordance with which sub-
paragraph 1 (/) would be amended by the addition of the
following sentence:

" 'relevant rules' means those rules of the organiza-
tion that are applicable within the scope of the arti-
cles containing this term".

69. Mr. ULLRICH (German Democratic Republic)
said that although the draft convention tabled by the
International Law Commission provided a solid foun-
dation for negotiations, the text required some revision,
particularly in so far as a clear distinction between
States and the status of international organizations was
to be made.
70. It was indefensible to accord international inter-
governmental organizations the same status as States.
While the latter, by virtue of their sovereignty, were
full subjects of international law, the former were
only subjects of international law derived from States,
their special status being determined by their member
States. His delegation considered that to be the basic or
key issue facing participants in the Conference in their
codification work.
71. Since the term "rules of the organization" in the
subsequent articles of the draft convention was of far-
reaching substantive significance, it could not be con-
sidered in separation from its definition, as set out
in subparagraph (/)• The delegation of the German
Democratic Republic could not accept the definition as
drafted, and had submitted a proposal for amendment,
which had unfortunately not yet been circulated.2

72. In the view of his delegation, the definition of
"rules of the organization" constituted the core of arti-

2 Subsequently circulated as document A/CONF. 129/C. 1/L.2.
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cle 2 and was of essential importance for the further use
of the term, which, throughout the text of the conven-
tion, concerned both the legal status of the contractual
relations between States and international organiza-
tions and the relationship between the contractual
rights and obligations of international organizations and
those of their member States.
73. It was the legal consequences of the use of the
term that made it necessary to exercise a great deal of
care where the definition itself was concerned. In that
connection, it should be borne in mind that the draft
before the Committee dealt not only with universal
organizations but also with a great number of regional
organizations. There could be no doubt that, as regards
the latter, the consent of all States concerned was re-
quired for adopting or amending the rules of the organ-
ization. However, the proposed draft did not take due
account of that.
74. In his delegation's view, it was the task of the
Conference to obtain a clarification concerning the con-
ditions under which an international organization was
entitled or qualified to conclude treaties under inter-
national law. The present definition did not meet that
requirement to the necessary extent. In particular, the
terms "resolutions" and "practice" were employed in
the draft convention separately from the constituent
instruments of a given organization. It was the view of
his delegation that the constituent instruments of an
organization were (or legally binding acts equal to them
under certain preconditions could be) the decisive cri-
teria for judging an international organization as having
capacity and competence to conclude treaties. In his
delegation's opinion, the practice of an organization
could be used as a criterion only in so far as that practice
was in accordance with the constituent instruments.
75. Those reflections had been taken into account by
the amendment submitted by his delegation. He hoped
it would receive the Committee's support.
76. Mr. FLEISCHHAUER (United Nations) con-
curred with the Austrian representative that the adjec-
tive "established" might be deleted; its maintenance
could have the effect of preventing the further develop-
ment of organizations' treaty-making practice and in-
hibit adaptation to future needs.
77. Mr. BERNAL (Mexico) also believed that the
term "rules" required further clarification, since it
might appear not to encompass provisions at the high-
est level of the international organizations' "internal
law". It might indeed be preferable to replace the term
by one more appropriate, such as "norms".
78. His delegation understood the term "practice" to
signify practice backed up by opinio juris, and not
merely precedents suddenly invoked in deciding a par-
ticular case.
79. Lastly, in view of the fact that international organ-
izations had varied structures, and in some cases incor-
porated organs that were virtually autonomous, he be-
lieved that the provision might indicate that, where
appropriate, the rules referred to were those of the
organs as well.
80. Mr. EHLERMANN (European Economic Com-
munity) said that it was important to ensure that any

definition covered all the legally relevant rules.
That was especially true in the case of the Community,
whose rules included, inter alia, decisions of the
European Court of Justice, which had made a major
contribution to its treaty-making powers. The matter,
including the use in later articles of the adjective "rel-
evant", obviously required the most careful consider-
ation.
81. Mr. RASSOLKO (Byelorussian Soviet Socialist
Republic) observed that the term under discussion had
a special bearing on the determination of the capacity
of international organizations to conclude treaties (arti-
cle 6), and concurred with the German Democratic
Republic representative that further clarification was
called for. His delegation would address itself in detail
to the subject in due course.
82. Mr. JESUS (Cape Verde), invoking rule 29 of the
rules of procedure, declined to comment in detail on the
proposal by the Greek delegation.
83. Recapitulating the reasoning which had led the
International Law Commission to draft the proposal
under consideration, he described as wise the decision
to derive both a precedent and an ipsis verbis text from
the Convention on the Representation of States in their
Relations with International Organizations, although
that instrument was not in force. He could not agree
with those speakers who had advocated the deletion of
the adjective "established", which figured prominently
and significantly in United Nations usage. He further
believed that the concern expressed by the represen-
tative of the European Economic Community was cov-
ered by the qualification "relevant" applied to the res-
olutions and decisions referred to. There could be little
difficulty in determining that a decision by the Euro-
pean Court of Justice amounted to a decision by the
Community.
84. For those reasons, and in the absence of any bet-
ter alternative, he favoured acceptance of the text pre-
pared by the International Law Commission.
85. Mr. ROMAN (Romania) agreed with other speak-
ers that the provision under consideration required fur-
ther clarification and amplification. He stressed in par-
ticular that the practice referred to must itself be based
on the rules or constituent instruments of the organiza-
tion or arise from its decisions and resolutions.
86. Mr. ABDEL RAHMAN (Sudan) said that since
form, structure, powers and functions, together with
the amount, extent and significance of practice, varied
greatly from organization to organization, some meas-
ure of qualification seemed desirable where the ref-
erence to the latter was concerned. He consequently
favoured maintenance of the word "established".
More generally, he considered that subparagraph 0)
reflected the veracity that should be the objective of the
convention.

87. Mr. MONNIER (Switzerland) noted that the In-
ternational Law Commission had opted for a descrip-
tive, enumerative approach in its definition, rather than
one of synthesis or generalization. However, although
the term "decisions and resolutions" might indeed
correspond exactly with the technical designations of
actions taken by the more important international or-



3rd meeting—20 February 1986 47

ganizations, there were other actions taken by many
other organizations that could not, technically, be de-
scribed as such. He consequently wondered whether in
a multilateral convention of the type envisaged, it might
not be wiser to seek a more comprehensive formula-
tion, such as "precepts established by", which the
International Law Commission had itself employed in
its commentary; the term "decision" might also be
used, provided that it was taken to signify the expres-
sion of the will of the organization in question.

88. Concerning the adjective '' relevant'', he said that
while such a qualification was perfectly apposite in the
articles dealing with specifics (articles 5 and 6, for
example), it seemed to have no significance in the pro-
vision under consideration. He favoured its deletion.

89. He agreed with the Austrian and the United Na-
tions representatives that it would be useful to delete
the adjective "established". Organizations did, or did
not, have practice. To seek to determine whether such
practice was "established" might lead to difficulties.

90. Finally, he suggested that if the rules of an organ-
ization were to be quite comprehensively defined as its
constituent instruments, decisions and practice, the
qualification "in particular" would be unnecessary.

91. Mr. SCHR1CKE (France) said that his remarks
would be of a preliminary nature. Those who had par-
ticipated in the drafting of the Convention on the Rep-
resentation of States would recall that the definition
reproduced therefrom had been proposed by the del-
egation of his country, and adopted unanimously. Ob-
viously, therefore, he favoured the text submitted by
the International Law Commission and—although he
could consider further improvements—would oppose
any proposals that deformed its intended scope. Thus,
he could not countenance deletion of the adjective
"relevant". As the Special Rapporteur had told the
Commission, the adjective was indispensable for en-
suring that only those decisions and resolutions would
be considered which had legal consequences and as
such formed part of the organization's "internal law".
Nor could he accept deletion of the adjective "estab-
lished" which, since practice could indeed be hesitant,
confused or disputed, offered a necessary legal safe-
guard.

92. The CHAIRMAN said that since the present dis-
cussion was of a preliminary nature, and in the absence
of any objections, he proposed to invoke the provisions
of the final sentence of rule 29 of the Rules of Procedure
concerning the consideration of amendments.

The meeting rose at 1.05 p.m.

3rd meeting
Thursday, 20 February 1986, at 4 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF.129/4)

[Agenda item 11] {continued)

Article 2 (Use of terms) {continued)

Subparagraph 1 (j) (continued)

1. Mr. AENA (Iraq) said that subparagraph (/) needed
to be simpler and clearer. It should not go into unneces-
sary details which might cause problems concerning the
legal personality of an international organization or its
status as a subject of international law. The word "in-
ternational" might be inserted before the word "organ-
ization" in order to make the meaning clearer, but he
had doubts about any wording which appeared to put
decisions and resolutions on the same footing as con-
stituent instruments. The proposal by the Byelorussian
Soviet Socialist Republic, the German Democratic Re-
public, Poland, the Ukrainian Soviet Socialist Repub-
lic and the Union of Soviet Socialist Republics
(A/CONF.129/C.1/L.2) had merits, but the phrase "le-
gally binding instruments based on them" might unduly

limit the functions and rules of procedure of interna-
tional organizations. The original approach was much
broader.

2. Mr. RASOOL (Pakistan) asked the Expert Consul-
tant what the Commission had understood by the term
"decision". Since it preceded the word "resolutions",
which were usually adopted by the political organ of an
international organization, his delegation had assumed
that it too referred to an act of the political organ, but
some speakers had indicated that it might include a
decision by the judicial organ of an international or-
ganization. The wording proposed in the five-Power
amendment might have a very limiting effect, since it
did not take into account the practice of the United
Nations, whose political organ had made decisions and
passed rsolutions on certain international agreements.

3. He could accept the amendment proposed by
Greece (A/CONF.129/C.1/L.1).

4. Mr. ALBANESE (Council of Europe) said that his
organization favoured a very general provision in view
of the variety of situations obtaining in international
organizations. In the case of the Council of Europe,
regard must be had not only to its Statute, which was
not very explicit on the subject of treaty-making, but
also to the decisions of the Committee of Ministers,
which were not always couched in the form of resolu-
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tions, and above all to practice. Any attempt to be too
precise would create difficulties; for example, the term
"legally binding instruments" could not cover the sit-
uation within the Council of Europe. His organization
preferred the original text of the subparagraph. Like the
International Law Commission, it understood the ad-
jective "relevant" to refer to rules which had a bearing
on the subject-matter of the draft articles.
5. Mr. PISK (Czechoslovakia) said that the subpara-
graph would benefit from amendment. It was true that
the Commission had taken the wording from the 1975
Vienna Convention on the Representation of States in
Their Relations with International Organizations of a
Universal Character,1 but in his view the term "rules of
the organization" had a larger significance in the draft
articles and its definition therefore warranted careful
attention. The constituent instruments of international
organizations were of crucial importance, since they
represented international treaties in which States had
laid down the purposes and functions of such organiza-
tions as well as their powers, including their capacity to
conclude treaties. The constituent instrument should
therefore take priority over any rules, decisions or res-
olutions adopted by the competent bodies of the organ-
ization. His delegation supported the wording proposed
by the five Powers, because it placed due emphasis on
the constituent instrument and replaced the ambiguous
and controversial expression "decisions and resolu-
tions" by the more precise term "legally binding in-
struments".

6. Mr. SHIHATA (World Bank) said that subpara-
graph 0) was not a definition of the term "rules of the
organization" and merely offered examples of them.
The list of examples might be prefaced by wording such
as: " 'rules of the organization' means the norms gov-
erning the conduct of the organization, including in
particuler . . .' ".
7. Mrs. THAKORE (India) said that the definition
of the expression "rules of the organization" was in-
tended to cover the whole of the law of international
organizations. It included a reference to established
practice, which was an essential source of such law. In
their comments on the definition, some international
organizations had indicated that the term "established
practice" might deter innovation, but in its commen-
tary the International Law Commission had disclaimed
any wish that such should be the case. The use of the
phrase "in particular" gave the provision the requisite
flexibility. Her delegation found the Commission's
definition acceptable and endorsed the comments made
about it by the French and Cape Verde representatives
at the previous meeting. It was unable to support the
wording proposed by the five Powers, because it was
restrictive and would create problems of interpretation.

8. Mr. GILLET BEBIN (Chile) said there was some
justification for using a definition which differed from
that in the 1975 Vienna Convention. It was of supreme
importance that the conduct of international organiza-
tions should be fully consistent with their constituent

' See Official Records of the United Nations Conference on the
Representation of States in Their Relations with International Organ-
izations, vol. II (United Nations publication, Sales No. E.75.V.12),
p. 207.

instruments. The competence of international organ-
izations was essentially limited by the will of their mem-
ber States and was laid down in their constituent in-
struments. His delegation felt strongly that any wording
tending to erode the mandatory force of a constituent
instrument should be avoided. That was also the foun-
dation of the legal position of most States in the West-
ern hemisphere. Recently, in fact, the Organization of
American States had adopted an amendment to article 1
of its Charter to the effect that the Organization had no
powers other than those expressly conferred upon it by
the Charter.
9. His delegation had serious doubts about the defini-
tion of the term "rules of organizations" proposed by
the International Law Commission, since it placed the
constituent instrument and established practice on an
equal footing. The constituent instrument was an inter-
nationally binding legal act, and if established practice
was not subordinated to it there would be a violation of
that act. Article 1 of the OAS Charter expressly in-
dicated the obligation of the organization to conduct
itself in accordance with its constituent instrument.
That obligation applied to all international organiza-
tions regardless of whether it was expressly stated in
their statutes. A constituent instrument might in fact be
called the constitutional law of an international organ-
ization, and no derogation from it, including the pretext
of established practice, was acceptable.
10. Mr. WANG Houli (China) said that the language
of the definition should be more precise. The treaty-
making capacity of an international organization de-
pended on the will of its member States, and that will
was primarily reflected in the constituent instrument of
the organization. The definition should therefore take
account of the capacity of international organizations to
make treaties by virtue of their own resolutions, de-
cisions and established practice, and to do so only in
conformity with the goals and purposes laid down in
their constituent instruments. The Chinese delegation
understood the definition in that way and therefore op-
posed the idea that the words "relevant" and "estab-
lished" should be deleted as proposed at the previous
meeting by the representatives of Switzerland and Aus-
tria, respectively.
11. Mrs. DIAGO (Cuba) said that since the conven-
tion would apply to all international organizations, both
universal and regional, the Conference did not have to
keep to rules adopted in conventions such as the 1975
Vienna Convention. She agreed that the expression
"rules of the organization" should be carefully anal-
ysed. Her delegation supported the proposal of the five
Powers. It took the view that the practice of an organ-
ization should be based on its constituent instrument
and that the expression "rules of the organization"
meant the constituent instrument and other provisions
and practices adopted by the organization in keeping
with that instrument.
12. Mr. SZENASI (Hungary) said that his delegation
favoured a more precise definition of the term "rules of
the organization" that would eliminate any uncertainty
aroused by the words "in particular" and "resolutions
and decisions". It therefore supported the more com-
prehensive and unambiguous wording proposed by the
five Powers.
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13. Mr. VIGNES (World Health Organization) said
that his organization approved the text proposed by the
International Law Commission, since it took fully into
account all the rules of an organization. If, however, the
proposal of the five Powers found favour, it would be
advisable to amend it by substituting the words' 'formal
acts" for "legally binding instruments", so as to take
account of the fact that, even though some resolutions
or decisions of an organization could be considered as
not legally binding, they were none the less rules in the
broad sense, at least for the secretariat of the organiza-
tion, which was usually the organ called upon to nego-
tiate treaties.
14. Mr. TALALAEV (Union of Soviet Socialist Re-
publics) said that while the definition of the term "rules
of the organization" proposed by the International Law
Commission had been acceptable for the purposes of
the 1975 Vienna Convention, it had two obvious short-
comings as far as the present draft convention was
concerned. First, it took no account of the para-
mount role of the constituent instrument in the system
of sources of capacity of international organizations,
and secondly, it paved the way for international organ-
izations, through the adoption of resolutions and de-
cisions and through other acts and practices, to depart
from the requirements of their constituent instruments
which in particular regulated their capacity to con-
clude treaties. The proposal co-sponsored by his del-
egation was intended to eliminate those shortcomings
by stressing the significance of the constituent instru-
ment of an international organization as the main
source of its rights and capacity to conclude treaties,
and by eliminating the possibility of it adopting resolu-
tions, decisions or practices that might be a departure
from the requirements of the constituent instrument in
that area. Consequently, any resolution or decision
which conflicted with the provisions of the constituent
instrument would be legally invalid.

15. Cases involving invalid resolutions or decisions
regrettably had occurred in the past, and needed to be
prevented in the future. Furthermore, the proposal
was consistent with the approach recommended by
Switzerland at the previous meeting, namely, to keep to
general terms. The Conference was drawing up a legal
convention which would be a source of international
law and should therefore possess legal rather than
moral force and consequently be based on legally
binding rules. Lastly, the proposal upheld the concept
of established practice, which must correspond to the
constituent instrument of the organization.
16. Mr. BARRETO (Portugal) said that he would wel-
come the opinion of the Expert Consultant with regard
to the words "constituent instruments, relevant de-
cisions and resolutions".
17. Mr. PASCHKE (Federal Republic of Germany)
said that his delegation strongly supported the text
proposed by the International Law Commission. The
words "relevant" and "established" provided safe-
guards which should meet the concerns of all del-
egations.
18. Mr. REUTER (Expert Consultant) said that the
Commission had drawn the words "relevant decisions

and resolutions" verbatim from the 1975 Vienna Con-
vention, which had been given the seal of approval by
the duly empowered delegations of Governments. In-
terpretation of the term' 'rules of the organization" was
accordingly a matter for Governments themselves.
19. The three elements of the definition—constituent
instruments, relevant decisions and resolutions—de-
rived both from written documents and from the estab-
lished practice of organizations. In addition, the order
in which they appeared in the text was not arbitrary,
but indicated a certain progression. It was important
to remember that the status of "decisions and reso-
lutions" varied from one organization to another,
and that whereas "decisions" were categorical and
binding, "resolutions" were less categorical and not
necessarily binding. Thus, while it might be objected
that the formulation in the basic proposal created un-
certainty, it none the less conferred some measure of
flexibility on the draft: hence its adoption by the Inter-
national Law Commission.

20. It was questionable whether the Conference had
competence to determine what the rules of an organiza-
tion should be in absolute terms, since each organ-
ization was an individual case. However, he doubted
whether any organization would exclude established
practice as a source of its internal law. It was for the
Conference to decide whether the existing wording,
which was admittedly clumsy, was not after all the best.

21. Mr. ECONOMIDES (Greece) said that the sheer
variety of terms used to denote instruments and acts
—statutes, conclusions, agreements, proposals, opin-
ions, measures, regulations and decrees, to mention
only a few—was such that the best solution would
perhaps be to follow the suggestion made at the pre-
vious meeting to replace the term "relevant decisions
and resolutions" by"relevant acts" and to delete the
words "in particular".

22. Mr. REUTER (Expert Consultant) said that he
felt it would be best for changes of that kind to be
discussed in the Drafting Committee.

23. The CHAIRMAN said that, if he heard no ob-
jection, he would take it that the Committee referred
the wording of the subparagraph to the Drafting Com-
mittee.

// was so decided.

Paragraph 2

24. Mr. HAYES (Ireland) said that the representative
of Poland at the previous meeting, had rightly pointed
to the fact that the terms used in paragraph 1 were
effectively "labels". Like them, the introductory
wording of paragraph 1 was intended to facilitate the
formulation of subsequent articles, and that intention
was reinforced by paragraph 2. The criterion to be
borne in mind in the Committee's deliberations was the
adequacy of the terms used in article 2 for the purposes
of the articles as a whole, rather than any extraneous
considerations.

The meeting rose at 5.15 p.m.
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4th meeting
Friday, 21 February 1986, at 3.25 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF.129/4)

[Agenda item 11] (continued)

Article 2 (Use of terms) (continued)

Subparagraph I Q) (concluded)

1. Mr. WANG Houli (China) said that the central
point of subparagraph 1 (j) was that the treaty-making
capacity of an international organization could come
only from the will of its member States as reflected in its
constituent instruments; the term "rules of the organ-
ization" therefore meant not only the constituent in-
struments but also such relevant decisions, resolutions
and established practice as were in conformity with the
objectives and purposes specified in the constituent
instruments. While the wording proposed in document
A/CONF. 129/C. 1/L.2 was an improvement on the orig-
inal subparagraph, it did not make it sufficiently clear
that established practice too must conform to the con-
stituent instruments. Also, as other representatives had
indicated, the term "legally binding instruments" in
the amendment was not wholly adequate, since legally
binding acts were not confined to instruments. His
delegation therefore suggested the following wording
for the subparagraph: "(/) 'rules of the organization'
means the constituent instruments of the organization
and its relevant acts and established practice based on
the constituent instruments". It was not necessary to
specify that the term "relevant acts" included all rel-
evant decisions and resolutions and similar acts of an
international organization.

Article 3 (International agreements not within the
scope of the present articles)

2. Mr. JESUS (Cape Verde) said that there was a
lacuna in the text proposed by the International Law
Commission, namely, in regard to international agree-
ments between subjects of international law other than
States and international organizations. His delegation
had submitted a proposal to remedy that shortcoming
(A/CONF. 129/C. 1/L.5 and Corr.l) and suggested that
the new subparagraph which it had recommended
should be placed after the existing subparagraph (ii) and
become subparagraph (iii), with the present subpara-
graph (iii) becoming subparagraph (iv).
3. Mr. SCHRICKE (France), introducing the amend-
ment proposed by his delegation (A/CONF. 129/C. 1/
L.I 1), said that article 3 was at best of doubtful utility
and at worst a possible source of confusion.

4. The scope of application of the draft articles as a
whole was clearly defined in article 1 and further elab-
orated in article 2. Those two articles made it clear that
the future convention could have no legal effect on
international agreements other than those governed by
international law and concluded in writing between one
or more States and one or more international organiza-
tions or between international organizations. In 1968
the French delegation to the United Nations Confer-
ence on the Law of Treaties had pointed out, in connec-
tion with the text of article 3 of the draft articles on the
law of treaties proposed by the International Law Com-
mission, that article 3 merely restated the situation
created by articles 1 and 2.1 Thus article 3 would in any
event be of little use. It could of course be said that
since that Conference had nevertheless decided to in-
clude such an article in the Convention it approved in
1969, and since the present draft articles were intended
to parallel that Convention, it would be appropriate to
include a similar provision in it, amended as necessary
to suit the different scope of the new articles.
5. The analogy, however, was deceptive. The pur-
pose of the draft articles considered in 1968 had been
more ambitious than that of the present draft, and in-
deed than the text finally adopted by the Conference.
The goal of the draft articles on the law of treaties had
been to establish the rules of the law of treaties in
general, whether concluded by States or by other sub-
jects of international law. It had therefore seemed sen-
sible to specify that the text, despite its very broad
scope of application, did not claim to be exhaustive or
to impair either the validity of agreements outside its
scope of application or the application of rules of inter-
national law other than those deriving from the Con-
vention. In the event, the Conference had decided to
restrict the scope of the 1969 Convention to treaties
between States and had drafted article 3 to take that into
account, making it clear that the provisions of the Con-
vention would apply to the relations of States as be-
tween themselves under international agreements to
which other subjects of international law were also
parties.

6. The position at the present Conference was entirely
different. The draft articles were an adaptation to a
particular category of treaties of the rules set forth in
the 1969 Convention. The grounds for dealing with the
situation addressed by article 3 of that Convention were
no longer present.
7. The fact that the present draft article 3 was of little
use would not be sufficient justification for deleting it, if

' See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.68.V.7),
Summary records of the Committee of the Whole, 7lh meeting,
para. 56.
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the article did not present the additional disadvantage
of being a possible source of confusion. Its wording was
indeed very complex, and undoubtedly it could hardly
be otherwise; unlike article 3 of the 1969 Convention, it
had to take into account not only the existence of inter-
national agreements other than the treaties covered by
the draft articles but also the provisions of the 1969
Convention itself. It might prove very difficult, not to
say controversial, to interpret, particularly in regard
to its relationship with the 1969 Convention. Moreover,
there was always the risk that, by seeking to list all the
kinds of agreements that fell outside the scope of ap-
plication of the proposed convention, the article might
overlook one or more. The amendment proposed by the
delegation of Cape Verde was an illustration of the kind
of negative approach whereby the article sought to
define what the scope of application was not, rather
than what it was. As a positive approach to the sit-
uation, his delegation thus proposed that the article
should be deleted.

8. Mr. HAYASHI (Japan) said that article 3 enumer-
ated certain categories of international agreement to
which the proposed convention would not apply, and
safeguarded their legal force. While his delegation had
no argument with the general thrust of the article, which
it believed could be useful in the same way as article 3 of
the 1969 Vienna Convention, it had some difficulty with
the drafting of the first half of the article. The enumer-
ation of the types of international agreement which
would not be affected was not exhaustive and con-
stituted a clear departure from article 3 of the Vienna
Convention. As it stood, the text left out agreements
between States, international agreements between
States and subjects of international law other than
States and international organizations, and interna-
tional agreements between such other subjects of inter-
national law. It was clearly not the intention of the
International Law Commission to deny protection to
those agreements, and the gap should therefore be filled
by making a change in the drafting. One way of doing
that would be to follow the Commission's approach and
try to expand the list of categories of agreement suit-
ably, but the resulting text would be very cumbersome.
An acceptable alternative to attempting to list all con-
ceivable categories of agreement would be to refer to
"certain international agreements", as suggested in the
proposal put forward by his delegation in document
A/CONF.129/C.1/L.9; that would considerably shorten
and simplify article 3 without changing the Commis-
sion's intention or the substance of its text. He hoped
that the new text would commend itself to the Commit-
tee as a compromise.

9. Mr. CASTROVIEJO (Spain) sait that his delega-
tion did not think article 3 was either superfluous or
badly drafted. It was true that it was somewhat lengthy
and detailed, but the topic required a series of distinc-
tions and clarifications, without which its application to
international agreements between States and interna-
tional organizations could not be properly understood.
He appreciated that some of those aspects might not
seem appropriate to some delegations, including the
reference in the final subparagraph of the article to
"other subjects of international law". His delegation
nevertheless considered that the reference was not out

of place in the article, and it urged that the text should
be retained as it stood, as being the outcome of a com-
promise in the International Law Commission.

10. Mrs. THAKORE (India) said that her delegation
had no difficulty with article 3 as adopted by the
Commission. The article had the merit of clarity, al-
though the wording was cumbersome. In view of the
increasingly frequent conclusion of unwritten agree-
ments, it was necessary to specify that the draft articles
sought to govern only agreements in written form. The
substitution of "subjects of international law" for the
term "entities" had been an improvement, as the lat-
ter might have given rise to problems. The expression
"subjects of international law" had, moreover, been
used in the 1969 Vienna Convention. The requirement
of the generally recognized principle that international
agreements could only be concluded between subjects
of international law had thus been met. Her delegation
did not share the view that, since the scope of the draft
articles as a whole was clearly indicated in article 1,
article 3 could simply state that the articles did not
apply to treaties to which one or more subjects of
international law other than States or international or-
ganizations were parties. As her delegation found arti-
cle 3 acceptable in its present form, she could not
support the French proposal. The amendments pro-
posed by Japan and Cape Verde might be referred to the
Drafting Committee.

11. Mr. GAJA (Italy) said that his delegation had
some misgivings about article 3. Although the text ap-
peared to follow the corresponding article of the 1969
Vienna Convention closely and could thus be read as
confirming that Convention, in fact it conveyed the
impression that the draft articles were intended to pro-
vide a text on the law of treaties that would have a wider
scope of application than the 1969 Vienna Convention.
A safeguard clause of the magnitude of draft article 3
might appear to be appropriate in a convention covering
the law of treaties in general, but it was less so in a
convention with a more limited purpose. The reproduc-
tion of article 3 of the 1969 Convention could be a
disservice to the earlier instrument, since it might be
taken to indicate that the draft articles constituted a
new version of that Convention. It might be wiser sim-
ply to express directly and clearly the idea underlying
subparagraph (c), namely, that the draft convention
was not intended to govern treaty relations between
States but only relations between States and interna-
tional organizations or between international organiza-
tions. That could be done either through a drafting
change in article 1 or through wording added at the
beginning or the end of the draft articles.

12. Mr. RASOOL (Pakistan) said he was aware of the
danger of non-exhaustive lists which both the Cape
Verde and the Japanese amendments sought to remedy.
However, the Japanese amendment created the same
uncertainty that it intended to remove, since the words
"certain international agreements" gave rise to the
question, which agreements? His delegation favoured
the Cape Verde amendment, but opposed the French
proposal to delete the article, which, as the Spanish
representative had explained, had its value.
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13. Mr. RIPHAGEN (Netherlands) said that the
Commission's draft of article 3 had negative and posi-
tive elements. The negative part sought to enumerate
those agreements which were not covered by the draft
articles: since article 2, subparagraph 1 (a), set out the
agreements which the draft articles did cover, other
agreements must, by definition, fall outside its scope;
consequently, that part of article 3 was technically su-
perfluous. Subparagraphs (a) and (b) were useful but
not strictly necessary; the words "if any" might be
added to subparagraph (a) to avoid giving the impres-
sion that agreements not covered by the draft articles
were no agreements at all. Subparagraph (b) simply
meant that such agreements were governed by cus-
tomary international law. The positive element in arti-
cle 3 was subparagraph (c). If it was assumed that the
only possible subjects of international law were States
and international organizations, that subparagraph did
not make sense, but at present, and perhaps increas-
ingly in the future, there might be subjects of inter-
national law which were neither States nor interna-
tional organizations. The World Bank, for example,
had treaties with one or more States and entities other
than States or international organizations. Such treaties
were not covered by the present draft articles, but the
relations between the States and international organiza-
tions which they involved were so covered. Article 3
was not therefore redundant, but it required redrafting.
The Japanese amendment offered a possible solution to
the problem.

14. Mr. PAWLAK (Poland) sait that it would be bet-
ter to redraft the article, despite its difficulties, than to
delete it, since it was a useful provision.

15. Mr. MONNIER (Switzerland) agreed that the ar-
ticle was useful. Its positive element was not only sub-
paragraph (c), since that was reinforced by subpara-
graphs (a) and {b). Paragraph (1) of the International
Law Commission's commentary to the article (see
A/CONF. 129/4) had rightly mentioned, among the in-
ternational agreements not covered by the draft arti-
cles, those involving entities such as the Interna-
tional Committee of the Red Cross (ICRC), which were
neither States nor international organizations in the
sense in which that term was used in the draft articles.
ICRC concluded agreements with States to determine
the status of Red Cross delegations in countries where
they were active—an arrangement comparable with the
headquarters agreement of an international organiza-
tion—and to implement Red Cross activities in ac-
cordance with the 1949 Geneva Conventions and the
Additional Protocols to those Conventions. It also con-
cluded agreements with international organizations
which were subjects of international law under the draft
articles. It therefore seemed important to retain the
positive elements in article 3, either in their present
form or in a slightly simplified form as proposed in the
Japanese amendment.

16. Sir John FREEL AND (United Kingdom) said that
the rationale and scope of article 3 of the Vienna Con-
vention on the Law of Treaties were clear enough, but
the situation was different in the present draft articles.
He was not persuaded that such an article was needed
at all. Certainly the text, both in the Commission's draft

and in the form which the Cape Verde amendment
would give it, was too complicated. He would prefer
something simpler and clearer along the lines of the
Japanese proposal. There was also the question of
the relationship between the 1969 Convention and the
present draft articles. The clear intention of article 3 (c)
of the former was that if one or more international
organizations became parties to a treaty between
States, that in no way affected the primacy of the re-
lationship between the States parties. That situation
should be preserved. His delegation was consulting
with others with a view to tabling a fresh proposal for
article 3.

17. Mr. ABDEL RAHMAN (Sudan) said that the
present draft of article 3 was long and unwieldy, but
everyone must be concerned with the principles it em-
bodied. Such an article might avert future controversy,
and consequently he could not agree to its deletion. The
Japanese proposal would over-simplify the text. The
Cape Verde amendment was more attractive, but he
hoped that the efforts of the United Kingdom delega-
tion might produce a constructive proposal acceptable
to all.
18. Mr. MBAYE (Senegal) said he had experienced
no particular difficulty in understanding the Commis-
sion's draft of article 3. The article was useful and took
account of the evolution of the international commu-
nity. However, the text might usefully be supplemented
by the wording proposed by Cape Verde or something
along those lines.

19. Mr. HAYES (Ireland) said that article 3 of the
1969 Vienna Convention was a safeguard clause de-
signed to ensure that international agreements not
covered by that Convention did not lose their validity
on its entry into force. It was highly desirable that the
draft articles should contain a similar clause, although it
was more difficult to draft than the corresponding arti-
cle of the 1969 Convention because it required detailed
formulation. In attempting to identify specific kinds of
agreements, the International Law Commission had
incurred the risk of not being exhaustive. The Japanese
proposal provided the most promising basis on which to
achieve a shorter text; the words "certain international
agreements", read in conjunction with article 2, did not
suffer from uncertainty. His delegation could, how-
ever, support the Commission's draft, which it should
be possible to improve.

20. Mr. BARRETO (Portugal) said that he could not
agree to the deletion of article 3, which was very im-
portant. He could accept the Commission's draft, but
its text was unwieldy and the same purpose could be
achieved by more flexible wording such as that pro-
posed by Japan.

21. Mr. TUERK (Austria) said he would welcome
article 3 if it was improved. It should not define the area
to which it did not apply or strive to provide an exhaus-
tive list of international agreements, and it should lay
stress on what was in the second half of the present text.

22. He could support the Japanese proposal were it
not for the fact that the words "certain international
agreements" lacked precision. He therefore suggested
that the introductory wording of that proposed text
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should be redrafted to read: "The fact that international
agreements do not fall within the scope of the present
articles shall not affect . . .".

23. Mr. HERRON (Australia) said that his delegation
saw the need for a saving clause along the lines of the
draft proposed by the International Law Commission,
its purpose being to preserve the legal force and ap-
plicability of all international agreements not covered
by article 2, subparagraph 1 (a) of the draft convention.
However, the Commission's draft was cumbersome
and not as comprehensive as it might be. The Japanese
text covered the same ground more simply, but had
been criticized for being uncertain. The change sug-
gested by the representative of Austria might produce a
misleading text. He therefore suggested that the in-
troductory wording of the draft article proposed by
Japan should read: "The fact that the present articles
do not apply to international agreements other than
international treaties referred to in article 2, subpara-
graph 1 (a), shall not affect. . .". That would result in
the article having the same substance and effect as the
text submitted by the International Law Commission.

24. Mr. ROSENSTOCK (United States of America)
said that the Commission's idea of having a safeguard
provision of the kind represented by draft article 3 was
correct, and his delegation would support an article
which had that effect. With Cape Verde's proposed
addition, the article would have seven numbered sec-
tions and would be so complex as to make a subsequent
explanation to parliamentarians extremely difficult.
Japan's approach was simple and more suitable; if the
wording it had proposed was insufficiently precise, it
could be improved by the Drafting Committee.

25. Mr. NASCIMENTO e SILVA (Brazil) said he
understood the difficulty in understanding article 3 as
drafted by the International Law Commission. How-
ever, he hesitated to support the French proposal de-
spite the excellent arguments in favour of it which the
representative of France had put forward. In his view it
might be better to eliminate the negative elements in
the Commission's draft, but a majority of delegations
seemed to consider that they should be included. If the
Committee should prefer the Commission's draft, it
might be improved by the insertion of the words "inter
alia" after the words "do not apply". His delegation
could also accept the Japanese amendment. At all
events, the Drafting Committee, taking into account the
comments made by the representatives of Austria and
Australia, should be able to reword the Japanese text
satisfactorily.

26. Mrs. DIAGO (Cuba) said that, although her del-
egation appreciated the arguments put forward by the
International Law Commission in the commentary to
the article, the wording of the article was unclear. It
would best be improved in the way proposed by Cape
Verde, whose amendment should be referred to the
Drafting Committee.

27. Mr. AENA (Iraq) said that he was not in favour of
deleting the whole of article 3. The Conference should
try to clarify the Commission's text, particularly in
order to take account of the subtle differences in legal
status of international organizations, and make the arti-

cle speak more clearly about the link between it and
other rules of international law which defined agree-
ments not within the scope of the draft articles. The
problem was essentially a drafting one, and in solving it
care should be taken to avoid excessive detail and to
simplify the two parts of the article.
28. Mr. JESUS (Cape Verde) said that his delegation
could not support the proposal by France to delete the
article altogether; that would create difficulties which
would jeopardize the interpretation and application of
the future convention. Nor could it support the wording
proposed by Japan, because that text, despite its many
merits, represented a major change in the approach to
the subject from the one taken by the International Law
Commission. The draft articles, for the first time in an
international instrument laying down general rules of
international law, recognized subjects of international
law other than States and international organizations.
The Japanese proposal, by removing that recognition,
would jeopardize a major achievement of the Commis-
sion and the interests of an overwhelmingly large sector
of the international community.

29. Mr. RUIZ CASTILLO (Nicaragua) said that his
delegation approved the International Law Commis-
sion's draft of the article even though it was not readily
understandable. It could not accept the French pro-
posal. The Japanese proposal had the defect of not
enumerating the kinds of international agreements in-
volved. His delegation therefore considered that the
Drafting Committee should be asked to redraft article 3
on the basis of the Commission's text and Cape Verde's
proposal.

30. Mr. MORELLI (Peru) said that the Commission's
text would be acceptable if it was made clearer and
easier to read. The proposal by Japan provided an inter-
esting formulation for the article, which the Drafting
Committee should consider. In doing so, it should take
care not to eliminate from the article any of the existing
component parts, bearing in mind in particular the pres-
ent subparagraph (c), to the importance of which the
Netherlands representative had drawn attention.

31. Mr. RAMADAN (Egypt) said that his delegation
approved, in principle, the Commission's text. How-
ever, the article did not include other international
agreements which were subject to international law.
As the International Law Commission stated in para-
graph (1) of its commentary to article 3, "The develop-
ment of world humanitarian law and its extension for
the benefit of entities which have not yet been con-
stituted as States will provide further examples of this
kind, and there will even be agreements between one or
more international organizations, one or more States
and one or more entities which are neither States nor
international organizations." The best way to fill the
gap in the Commission's text was to expand its scope in
the way proposed by the delegation of Cape Verde, and
he suggested that that amendment be referred to the
Drafting Committee.

32. Mr. HAYASHI (Japan) disagreed with the rep-
resentative of Cape Verde that the wording proposed
by the Japanese delegation removed recognition from
subjects of international law other than States and inter-
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national organizations. In any event, as all delegations
would undoubtedly agree, the present Conference was
not the appropriate forum in which to discuss the ques-
tion of what constituted a subject of international law.
The merit of Cape Verde's proposal was that it rein-
forced the Commission's approach to the matter, but
the suggested new subparagraph would still not make
the list of international agreements complete. At least
two more categories would need to be added: agree-
ments concluded between States, and those concluded
between States and subjects of international law other
than States and international organizations. That would
make six categories, and the first half of the article
would thus become extremely cumbersome. The Jap-
anese delegation had therefore taken an alternative ap-
proach to the formulation of the article, which had
resulted in the proposal in document A/CONF. 129/
C.1/L.9.
33. Mr. TEPAVICHAROV (Bulgaria) expressed sup-
port for the International Law Commission's text but at
the same time agreed that the first half of the article was
not exhaustive. However, rather than attempting to
make the article more comprehensive by adding new
categories of agreements, the Committee should seek
to clarify it by means of small drafting changes, such as
the insertion of the words "inter alia" suggested by
Brazil.
34. Mr. CRUZ FABRES (Chile) said that the Com-
mittee should approve article 3 as drafted by the Com-
mission, in view of its legal complexity. A safeguard
clause was needed to prevent conflicts of application in
cases where States had concluded treaties with inter-
national organizations such as the International Com-
mittee of the Red Cross, which was a non-governmental
organization. The Swiss representative had rightly
drawn attention to the situation of that organization.
35. Mr. JESUS (Cape Verde) said that the point he
had wished to make about the Japanese proposal was
that it excluded the reference which the International
Law Commission, by using the words "subjects of
international law other than States or organizations",
seemed to be making in the draft articles to an important
group of countries in the international community. That
reference was of great value to his delegation. He was
certainly aware that the Conference was not the place
to settle the question of what a subject of international
law was.
36. The Japanese representative had indicated that
the Commission's analytical formulation, to which
Cape Verde proposed the addition of a subparagraph
which would make it even more analytical, left out two
other categories of agreement that should be included
if the list was to be exhaustive. If that were so, he
would prefer those two categories to be mentioned
rather than accept a general formula of the type Japan
had suggested. However, having examined the cate-
gories of agreement which might fall within the purview
of article 3, he had found none which were not men-
tioned in the Commission's text or his delegation's
amendment. While fully agreeing with Japan's inten-
tions, therefore, he could not support its proposal.
37. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation associated itself with

those speakers who had been unable to support the
French proposal, and agreed that the Commission's
draft article was cumbersome and difficult to under-
stand. However, his delegation found no substantive
difficulties in the Commission's text. He shared the
view that the drafting problems it presented could be
solved by the Drafting Committee, which should aim at
streamlining the text of the article.
38. Mr. SCHRICKE (France) said that, although arti-
cle 3 had been designed as a safeguard clause, its effect
would, paradoxically, be to jeopardize some interna-
tional agreements. It was unlikely that any consensus
could be achieved on the list of agreements to which the
articles would not apply, and consequently, left as it
was, the draft article would be a dangerous one. That
was one of the reasons why his delegation had proposed
its deletion. He did not believe that the text could be
rescued by adding the words "in particular" at the
beginning of the article; such an approach was unhelp-
ful in that it would accord priority to some agreements
over others.
39. Mr. BEN SOLTANE (Tunisia) said that article 3
was both useful and necessary and should be retained.
The Japanese proposal had the demerit of being vague
and would give rise to many difficulties. He there-
fore supported the amendment submitted by the rep-
resentative of Cape Verde, but considered that the
subparagraph it proposed should be placed after the
existing subparagraph (iii).
40. Mr. FOROUTAN (Islamic Republic of Iran) said
that, while article 3 was undoubtedly cumbersome and
difficult to understand on a first reading, he could see
advantages in retaining it. He associated his delegation
with the views put forward by the representative of
Cape Verde.
41. Mr. KERROUAZ (Algeria) said that article 3 was
certainly restrictive and incomplete, yet he fully sym-
pathized with the Commission's decision to include it in
the draft as a safeguard clause. He was therefore unable
to accept the proposal to delete it. Nor was the Japan-
ese suggestion acceptable, since its effect would be to
destroy the analytical formulation of the article. The
best approach seemed to be the one advocated by the
representative of Cape Verde. Like the representative
of Tunisia, he believed that the proposed additional
subparagraph should be placed after the existing sub-
paragraph (iii).
42. Mr. VAN TONDER (Lesotho) said that his del-
egation did not agree that article 3 should be deleted. If
the text was cumbersome or insufficiently exhaustive it
should be improved, perhaps on the lines suggested by
the representative of Cape Verde. Whatever improve-
ments were made, the reference to subjects of inter-
national law should be retained.
43. Mr. HAYASHI (Japan) suggested that the pro-
posals made by his own delegation and that of Cape
Verde should be referred to the Drafting Committee.
44. Mr. OLUMOKU (Nigeria) said that the com-
ments made in the course of the discussion and the
arguments advanced in the International Law Commis-
sion's commentary to the article had convinced him of
the need to retain the article. The change proposed by
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Cape Verde would not give his delegation any diffi-
culties.
45. Mr. REUTER (Expert Consultant) said that in
drafting the article the Commission had been guided by
the principle of strict adherence to the 1969 Vienna
Convention, but its members would be quite content to
see the existing text improved, streamlined or even
deleted, if that was the wish of the Conference.
46. Several speakers had drawn attention to the last
subparagraph of article 3. One problem which the Com-
mission had not addressed was that article 3 of the 1969
Vienna Convention, by safeguarding the application of
the rules of that instrument to relations between States
parties to a treaty to which other subjects of inter-
national law were also parties, implied that there were
two sets of rules on treaty law: general ones and the
rules of the Vienna Convention. Draft article 3 intro-
duced a third series of rules, those of the draft con-
vention itself. Some representatives believed that
problems might arise from that situation because of
uncertainty as to the rules applying to relations be-
tween States when States and other entities were in-
volved in treaties covered by the Convention. In such a
case, States parties to the Vienna Convention would be
bound by the provisions of that Convention. The draft
convention would therefore need a provision stating
clearly that for States parties to the 1969 Convention
the provisions of that Convention would apply to the
relations between them arising out of treaties falling
within the scope of the draft convention. The problem,
though unlikely to occur frequently, would arise in one

specific circumstance, namely if in the draft under dis-
cussion it was decided to introduce procedures for the
settlement of disputes which were different from those
in the Vienna Convention. Although the Commission
had been aware of the issue, which was very complex, it
had felt it best not to tackle it because of the risk of the
draft articles being incompatible with the Vienna Con-
vention. It was for the Conference to seek a solution to
the problem.
47. The CHAIRMAN summarized the discussion on
article 3 and asked the French delegation if, in the light
of that discussion, it wished to uphold its request for
deletion of the article.
48. Mr. SCHRICKE (France) said that, although his
delegation held to its view that it would be best to delete
article 3, it did not wish to obstruct the work of the
Committee by insisting on its proposal. He hoped that
his delegation's concerns would be duly taken into
account by the Drafting Committee.
49. Mr. JESUS (Cape Verde) said that the Japanese
amendment introduced questions which were not sim-
ply matters of drafting. Regarding his own amendment,
it would be useful if a decision could be postponed until
he had consulted with other delegations on the issue.
50. The CHAIRMAN said that, if he heard no objec-
tion, he would assume that the Committee wished to
postpone a decision on article 3.

// was so decided.

The meeting rose at 5.55 p.m.

5th meeting
Monday, 24 February 1986, at 10.20 a.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chair man, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] {continued)

Article 3 (International agreements not within the
scope of the present articles) (continued)

1. Mr. WANG Houli (China) commended the Japa-
nese delegation's concern to simplify article 3, but
noted that its amendment (A/CONF. 129/C.1/L.9) had
not met with general approval and that, as a matter of
principle, precision should have precedence over brev-
ity. He believed that the Japanese proposal, as well as
others made during the discussion, were in fact insuf-
ficiently precise. He could not accept deletions which

had also been proposed, and considered that the best
course would be to invite the Drafting Committee to
look into the possibility of simplifying the article.
2. Mr. ECONOMIDES (Greece) observed that, not-
withstanding the Cape Verde amendment (A/CONF.129/
C.1/L.5 and Corr.l), subparagraphs (i) to (iii) of article 3,
which were already complex, did not take account of all
eventualities. He referred in that connection to agree-
ments between States, which were to be the subject of a
special provision at the end of the projected convention
establishing the relationship to the 1969 Vienna Con-
vention on the Law of Treaties' and agreements be-
tween States and subjects of international law other
than States or international organizations.
3. He wondered whether the Japanese proposal could
not be amended to cover agreements not covered by the
present text, such as agreements concluded by subjects
of international law other than States or international

' Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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organizations, as well as verbal agreements between
States and international organizations or between inter-
national organizations. It might for example be speci-
fied that the phrase "certain international agreements"
in that proposal included agreements concluded by sub-
jects of international law or other international entities,
either among themselves or with States or international
organizations.
4. The CHAIRMAN, having ascertained from the
representatives of Cape Verde that his consultations
with the Group of 77 about the article were expected to
be completed before the afternoon meeting, pointed out
that several proposals were still before the Committee
of the Whole. In the quest for general agreement, it
might prove procedurally necessary to refer the matter
to the President of the Conference for his deliberation.

Article 5 (Treaties constituting international organiza-
tions and treaties adopted within an international
organization)

5. Mr. REUTER (Expert Consultant) recalled that in
its first reading the International Law Commission had
considered that there was no need for a provision par-
alleling article 5 of the Vienna Convention on the Law
of Treaties, but on reviewing the question had decided
that such a provision might be useful.
6. Symmetry between article 5 of the Vienna Conven-
tion and article 5 of the projected convention would
require that the constituent instrument referred to in the
latter should be that of an international organization to
which another international organization was also a
party. The Commission had initially considered that
such instances were so rare as to be safely left out of
account, but on second reading had favoured a broader
view taking account of the virtually countless economic
organizations set up by the developing countries and
related by agreement with each other, with banks and
with aid-providing agencies.
7. As regarded treaties adopted within an interna-
tional organization, further reflection had convinced
the Commission that besides the case of international
organizations with one or more international organi-
zations as members there was the case of interna-
tional organizations composed entirely of States, which
adopted texts that were open to adhesion by inter-
national organizations. The decision to take that pos-
sibility into account had been made for substantive
rather than "architectural" reasons of symmetry with
the 1969 Vienna Convention.

8. It might be useful to recall that the Commission had
been of the view that even if an international organi-
zation included as fully participating members one
or two development planning organizations composed,
for example, of States and international banks, that
organization would still be fundamentally intergovern-
mental in nature, firstly, as a subject under interna-
tional law, and secondly, because an international or-
ganization was in the last analysis merely a "technical
device" designed to enable governments to act to-
gether.

9. Mr. JESUS (Cape Verde), introducing his amend-
ment (A/CONF. 129/C. 1/L. 10) proposing the deletion of

article 5, said the article expanded article 1, which
defined the scope of the projected convention in a
manner analogous to the corresponding article of the
Vienna Convention. He believed that the article could
have been left out of that Convention without giving
rise to difficulties of interpretation or application and
considered that it should be deleted from the present
draft for reasons both of logic and expediency. There
could be no doubt that the treaties referred to in article 1
comprised all treaties, irrespective of their category,
content or manner and place of adoption, between
States and international organizations or between inter-
national organizations.

10. In the light of the definition of "international or-
ganization" in article 2, subparagraph 1 (0, and the
comments of the Expert Consultant, it was clear that
the constituent instruments of such organizations fell
totally within the purview of article 5 of the Vienna
Convention. They were to be considered as treaties
between States. On the other hand, if the Conference
considered, as his delegation did, that the legal regime
to be established in the projected convention should
apply to organizations of mixed membership (which is
acknowledged as a current trend in the commentary of
the International Law Commission) as well as to purely
intergovernmental organizations, the maintenance of
article 5 must be made subject to two conditions. The
definition of "international organization" in article 2
would have to be amended to include an international
organization essentially but not exclusively composed
of States, and the first part of article 5 would have to be
reworded to show that the convention applied also to
treaties that were constituent instruments of interna-
tional organizations of which States and international
organizations were members. He would not oppose
changes on those lines, but the deletion of article 5
seemed a far more straightforward solution.

11. Mr. RASSOLKO (Byelorussian Soviet Socialist
Republic) favoured the deletion of article 5, which did
not reflect current practice in international organiza-
tions and had no place in the present draft. The In-
ternational Law Commission's arguments were uncon-
vincing. There was no reason to transfer provisions
quasi-automatically from the Vienna Convention to the
new draft. Nor were there grounds for believing that the
instances alluded to as a reason for including the article
could be other than very exceptional. In his delega-
tion's view, they certainly did not justify the Commis-
sion's proposal for an article 5 which could only further
complicate matters that were already complex.

12. Mr. RAMADAN (Egypt) said that the justifica-
tion for the inclusion of article 5 in the 1969 Conven-
tion was presumably that that Convention was the first
of its kind, and under article 1 applied only to treaties
between States. Under article 3, treaties to which in-
ternational organizations were party were indeed
excluded. In the circumstances, it was natural that the
1968-1969 United Nations Conference on the Law of
Treaties should have agreed to specify that the con-
stituent instrument of an international organization and
all treaties adopted within international organizations
should not be subject to the Convention. In the case of
the present draft, those considerations did not apply. It
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would be helpful if the Expert Consultant could provide
further clarification regarding the reasons for the in-
clusion of such an article.
13. Article 5 covered two types of treaty: the con-
stituent instrument of an international organization and
any treaty adopted within an international organiza-
tion. There were in turn three types of constituent
instrument, the first being a constituent instrument the
parties to which were States and which, as a convention
adopted by States, would be governed by the 1969
Convention, not the draft convention. The second type
was a constituent instrument of an international organ-
ization that would bind member States and an inter-
national organization which under article 1 (a)would be
subject to the draft convention. The third type of in-
strument was a constituent instrument adopted and
endorsed by international organizations alone, which
under article 1 (b) would be subject to the draft conven-
tion, without any need to have recourse to article 5. His
delegation saw no reason for repeating what was pro-
vided for under article 1, particularly since the justifica-
tion for the inclusion of the article in the 1969 Conven-
tion no longer applied.

14. Mr. ALBANESE (Council of Europe) said that
his delegation considered the second part of draft arti-
cle 5 absolutely essential. Many treaties among mem-
ber States were concluded within the Council of Eu-
rope, and the application of special rules in that respect
had been ensured under article 5 of the 1969 Vienna
Convention. Certain of those treaties explicitly pro-
vided for the European Economic Community (EEC)
to become a party. With others, concluded initially
among States only, that result ws achieved by means of
an additional protocol to the treaty. There had been
about 10 treaties providing for accession by the EEC
already, and their number was expected to increase.

15. If article 5 were deleted, a somewhat paradoxical
situation would arise. If a convention was not open for
accession by the EEC, the internal rules of the Coun-
cil of Europe would apply under article 5 of the 1969
Vienna Convention on the Law of Treaties. If, how-
ever, the new convention was open for accession by the
EEC, those rules would no longer apply. The omission
of article 5 could thus give rise to an a contrario ar-
gument based on the existence of article 5 of the 1969
Convention and the absence of a similar provision in the
present convention.

16. In his delegation's view, article 5, as drafted, was
indispensable if difficulties and misunderstandings
were to be avoided.

17. Mr. WOKALEK (Federal Republic of Germany)
favoured the retention of the article and considered that
parallelism with the 1969 Convention was sometimes
relevant, if only to avoid arguments of the a contrario
type. The Commission's draft, to which much thought
had been given, should be followed so far as possible.
It was important also that the proposed convention
should be flexible enough to take account of future
developments.

18. Mrs. THAKORE (India) believed that the article
should be retained, and was not persuaded by the ar-
gument that it should be deleted or limited to treaties

adopted within an international organization. The fu-
ture convention should be as complete as possible
and should even cover special, albeit rare, cases. The
Expert Consultant's explanation and the arguments of
the representative of the Council of Europe had further
convinced her delegation of the need for a provision
along the lines of the draft article.

19. Mr. KOECK (Holy See) observed that since inter-
national practice and doctrine made it abundantly clear
that international organizations could be members of
international organizations, his delegation believed that
article 5 should be retained. He had the impression from
the discussion that some of the support for the Cape
Verde amendment was intended to limit the term and
even the notion of "international organizations" to
mere communities of States. That was completely un-
acceptable to his delegation, which would be unable to
support the Cape Verde proposal.

20. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that, despite the Expert Consultant's
explanation, many aspects of the article were still un-
clear. Article 5 reproduced the text of article 5 of the
1969 Vienna Convention, whose inclusion had been
fully justified by the need to cover two types of in-
strument: the constituent instruments of international
organizations and treaties between States resulting
from an agreement within an international organiza-
tion. Such treaties could be regarded as suigeneris. The
proposed convention, however, differed from the 1969
Convention in that it was designed to govern treaties
concluded exclusively between international organiza-
tions. Thus there might be situations in which the con-
stituent instrument of an international organization was
created exclusively by international organizations.

21. Although the Commission had not foreseen the
possibility of an international organization all of whose
members were international organizations, the estab-
lishment of such an international organization was
theoretically possible. Such a possibility arose from the
provisions of article 5, which opened the way to the
establishment by international organizations of supra-
international structures not under the control of States.
Modern general international law lacked norms to pro-
vide for such a possibility. It was no accident that the
constituent instruments of modern international organ-
izations did not provide for the powers to establish any
such organizations, States retaining for themselves the
exclusive prerogative of establishing international or-
ganizations.

22. Having examined other draft articles in the light of
article 5, his delegation had concluded that laying down
in article 5 a concept of international organization dif-
ferent from that set out in article 2 would necessitate a
major change in the definition of international organiza-
tion and consequently was fraught with serious com-
plications. For all those reasons, it would be preferable
to omit article 5.

23. Mr. HARDY (European Economic Community)
said that the reasons which had persuaded the Commis-
sion to include article 5 had lost none of their force since
1982 and would not do so in the future. The EEC was
party to the constituent instrument of various inter-
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national organizations, particularly in the matter of
commodities and fishing arrangements, and also to in-
ternational treaties adopted within other international
organizations, including, but not limited to, the case of
the Council of Europe. Since the practice did in fact
exist, there seemed to be no reason to exclude the
provision, and his delegation favoured its retention. If it
were omitted, greater confusion would arise as to the
status of international organizations and their partici-
pation in the treaties in question. If the article was
retained, the definition of international organization
would possibly require re-examination, although the
EEC had no specific change to propose.
24. With regard to the term "relevant rules" the EEC
interpreted it to mean that each organization could
determine what those rules were in the given case.
Since the term "relevant rules" also appeared in a
number of other articles, including articles 6, 35, 36,37,
39 and 65, his remark applied in each of those cases.
25. Mr. LUKASIK (Poland) said that his delegation
saw merit in the Cape Verde proposal, since the article
raised a number of questions, one of which concerned
the term "relevant rules".
26. In his delegation's view, the main reason for in-
cluding the article had been that it existed in the 1969
Vienna Convention. Although it was intended to apply
to two specific cases, other cases should perhaps also
be taken into account. As had been mentioned earlier,
two or more international organizations might create a
supra-international organization that would not be con-
trolled by States parties to the international organ-
izations. It was perhaps necessary to consider that
possibility. It might, however, be better to omit the
question from the draft convention until it could be
considered in terms of codification rather than of the
creation of rules that did not correspond to the reality of
international practice.
27. He agreed with most of what the representatives
of Cape Verde, the Byelorussian SSR and the Ukrain-
ian SSR had said, particularly in regard to the need to
amend the definition of "international organization" if
the article were retained. He considered that the con-
stituent instrument of an international organization was
sui generis and governed by a somewhat different legal
regime from the law of treaties.
28. For all those reasons, he favoured the deletion of
the article.
29. Mr. KANDIE (Kenya) considered that the pro-
posed convention should solve, not create problems
and accordingly supported the proposal to delete the
article. His delegation was particularly concerned that
the article seemed to conflict with the succinct and lucid
definition of the term "international organization" in
article 2, 1 (i). If article 5 was retained, changes would
have to be introduced into the definition, and that might
be neither desirable nor helpful.

30. Although it appeared from the International Law
Commission's commentary that the article was inten-
ded to cover unusual situations, his delegation was
concerned at the possible ramifications. It was neces-
sary to strike a balance between the need for a conven-
tion that reflected the state of development of the law of

treaties and the need to provide for rare situations. Any
innovation should be tempered by recognition that it
should be reasonable and not out of place in the general
regime of the convention.
31. Mr. MB AYE (Senegal) said that the first part of
the article was unnecessary and should be deleted or
reworded. He agreed with the Commission's view that
there was no reason not to provide for the case of a
treaty that was a constituent instrument of an inter-
national organization to which another international
organization was also party. The possibility was how-
ever covered by article 1 (a).
32. The second part of article 5 might be relevant in
that, in maintaining a treaty adopted within an inter-
national organization in the field of application of the
draft convention under discussion, it did not exclude
the possibility of that organization applying other pro-
visions to that treaty. However, that second part could
be reformulated.
33. Mr. SCHRICKE (France) thought there was a
misunderstanding about the real purpose of the article,
perhaps because of the ambiguity of its text, which
reproduced that of article 5 of the 1969 Vienna Con-
vention.
34. It had been argued that the article simply elu-
cidated the scope of the proposed convention as stated
in article 1 and the definitions in article 2. However, in
his delegation's opinion, which was based on the tra-
vaux preparatoires of the 1969 Convention, the nub of
article 5 was the last phrase, which provided that the
proposed convention would apply "without prejudice
to any relevant rules of the [international] organiza-
tion", thus subordinating the convention to the par-
ticular rules of the organization.
35. To understand the purpose of this provision, the
first question to consider was whether there were, or
could be, international organizations whose member-
ship included other international organizations. Such
indeed was the case. It was then necessary to ask what
the effect of deleting article 5 would be in cases where
the rules of an international organization were incon-
sistent with the provisions of the draft convention. If
the convention were non-mandatory, there would be
nothing to prevent parties to a treaty applying different
rules, in which case the article was superfluous. If on
the other hand the convention were prescriptive, the
article would have to be retained to preserve the ability
to apply any relevant rules of an international organi-
zation.
36. He wished to ask the Expert Consultant whether
the draft articles were intended to be prescriptive or to
allow exceptions, particularly where the relevant rules
of an international organization were inconsistent with
certain provisions of the proposed convention.
37. Mr. JESUS (Cape Verde), commenting on the
remarks of the representative of the Holy See, said
that he did not contend that the membership of inter-
national organizations covered by the proposed con-
vention must be exclusively intergovernmental. The
definition in article 2 and the first part of article 5 could
be amended to cover international organizations whose
membership was essentially intergovernmental but also
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included international organizations as well as purely
intergovernmental organizations. The deletion of the
article would broaden the scope of the convention, not
restrict it. The scope of the convention was laid down in
article 1, and since article 5 qualified article 1, it con-
stituted a restriction on the scope of the convention,
not, as some delegations appeared to feel, the reverse.

38. Mr. SIEV (Ireland) was convinced that the article
should be retained. Any problems and disadvantages
arising from its retention would not be greater than
those caused by its deletion. In his delegation's view,
the article would be useful now and even more useful in
the future.

39. Mr. GUNEY (Turkey) agreed with the Expert
Consultant that an international organization was a
technical device to enable States to act together. He
also agreed with the Council of Europe representative's
arguments, and accordingly opposed the deletion of the
article.

40. Sir John FREELAND (United Kingdom) said that
there was no clear case for automatic parallelism with
the 1969 Vienna Convention. The International Law
Commission had considered the issue carefully in the
light of the realities of contemporary international life.
Examples had been given of international organizations
where other international organizations were party to
the constituent instruments, particularly in matters of
economic development. There were also many treaties
adopted within international organizations to which in-
ternational organizations were parties. His delegation
thought that it was sensible for the present draft articles
to contain provisions along the lines of those in article 5.
Without such provisions, difficulties might arise in
practice from the fact that the articles would differ from
the 1969 Vienna Convention.

41. He did not accept the view that the article should
be deleted to avoid difficulties over the definition in
article 2. The definitions in article 2 were ancillary
to the substantive provisions. There was no need to
change the definition of international organizations in
article 2.

42. Mr. ECONOMIDES (Greece) said that article 5
clearly applied only to the constituent instruments of an
international organization or a treaty adopted within an
international organization. The interest of the article
lay in the last phrase, "without prejudice to any rel-
evant rules of the organization", since that constituted
an exception and a safeguard for international organ-
izations.

43. His delegation opposed deletion of the article for
three reasons. First, it would be illogical to have a
general provision in the 1969 Vienna Convention but
not in the present one. Secondly, it would be an unac-
ceptable discrimination to permit international organ-
izations to prevent the application of the 1969 Conven-
tion by invoking article 5 of that Convention but not to
prevent the application of the present draft convention.
Thirdly, deletion of the article would create a distinc-
tion between the 1969 Convention and the draft conven-
tion before the Conference making the first residual and
the second prescriptive.

44. Mr. BARRETO (Portugal) believed the article
should be retained in the interests of consistency with
the 1969 Vienna Convention and because it allowed for
the development of international law. The Drafting
Committee might be requested to improve the text
along the lines suggested by the Senegalese represen-
tative. He personally had doubts about the use of the
word "relevant".

45. Mr. NEUMANN (United Nations Industrial
Development Organization) remarked that UNIDO had
been unable to submit comments on the draft articles,
as it had only recently become a specialized agency.

46. The reference in article 5 to the rules of the organ-
ization was related to the definition in article 2, 1 (/)•
UNIDO's Constitution provided in its article 26, 2 that
the rules of UNIDO as a United Nations organ would
continue to apply to UNIDO as a specialized agency.
Among these rules were those referred to in article 2,
1 (/). and therefore UNIDO wished to confirm generally
the United Nations comments on the draft articles. He
was in favour of retaining the article for the reasons set
out in the commentary.

47. Mr. PISK (Czechoslovakia) said that his delega-
tion was impressed by the arguments in favour of de-
leting the article. He had serious misgivings about
the phrase "without prejudice to any relevant rules of
the organization", which would permit exclusion of the
provisions of the draft articles. Either the article should
be deleted, or its first part amended.

48. Ms. LUHULIMA (Indonesia) said her delegation
was in favour of retaining the article, which reflected
general practice where international organizations
were members of other international organizations or
treaties were adopted within international organiza-
tions. If the article was retained, the definition of inter-
national organizations in article 2 should be amended.

49. Mr. FOROUTAN (Islamic Republic of Iran) said
that having heard the arguments for and against the
inclusion of the article, he favoured its deletion. Arti-
cle 1 sufficiently defined the proposed convention's
scope, and article 5 might cause confusion.

50. Mr. MONNIER (Switzerland) said that the article
should be considered in the light of its usefulness. Fears
that the deletion of article 5 might give rise to arguments
a contrario would be justified if its omission left a void
and legal uncertainty, but that would not in fact be the
case, since the situations covered by the article were
already provided for in article 1. His delegation be-
lieved that two apparently conflicting principles were
relevant to the drafting of the convention. One was the
need to apply common sense, and not to attempt to deal
with every hypothetical and rare occurrence. The other
was the need to retain provisions that left the way open
to future development of the law. He supported the
retention of the article, despite the fact that its practical
application might for the time being be limited.

51. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that the EEC representative's comments
had not convinced him that there were any important
examples of international organizations which were
parties to the constituent instruments of other inter-
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national organizations. Rules of general international
law could not be based on only a very few precedents.
52. It should be noted that article 5 conflicted with the
wording of article 1 and the relevant definition in arti-
cle 2. That was an additional reason for deleting the
article, whose practical significance was minimal.
53. Mr. ROSENSTOCK (United States of America)
noted that the Expert Consultant's explanation had
shown that the International Law Commission had
taken into account a number of treaties within the ambit
of article 5 when it had adopted the article, on sec-
ond reading. Since that time, further treaties had been
adopted within international organizations to which
other international organizations had become parties.
One was the Convention for the Protection and Devel-
opment of the Wider Caribbean Region, which was
open to accession by certain regional organizations.
54. The draft article embodied a rule which would last
well into the future, and its deletion would leave a gap in
the proposed convention.
55. He agreed that consideration should be given to
amendment of the definition of "international organiza-
tion" in article 2.
56. Mr. PASZKOWSKI (United Nations Educa-
tional, Scientific and Cultural Organization) said that
UNESCO believed that the article should be retained,
perhaps with some drafting changes. The central issue
was whether an international organization could be a
member of another international organization. The an-
swer to that question was in the affirmative. UNESCO,
for example, was a member of another international
organization, the Intergovernmental Bureau for Infor-
matics, which was itself an intergovernmental organ-
ization.

57. In UNESCO and other organizations, special
rules applied to treaties constituting international or-
ganizations and to treaties adopted within international
organizations. The purpose of the article was to make it
clear that the relevant rules of the international organ-
ization would continue to apply and that the proposed
convention would be without prejudice to them.
58. If the article was deleted, it would be difficult, if
not impossible, for international organizations to ac-
cede to the proposed convention.

59. Mr. TEPAVICHAROV (Bulgaria) stressed that
article 5 of the 1969 Vienna Convention was a useful
provision. The scope of the concluding proviso, "with-
out prejudice to any relevant rules of the organization",
was clear and created no difficulties of interpretation in
the context of that Convention.

60. The position was altogether different with regard
to draft article 5. The article dealt with hypothetical
cases and did not constitute codification of interna-
tional law, but rather progressive development based
on a projection of future trends. In the context of the
draft articles, the concluding proviso would lead to
confusion and misunderstanding, bearing in mind in
particular that the concept of "relevant rules of the
organization" had not yet been defined. In the circum-
stances, his delegation supported the Cape Verde pro-
posal to delete the article, and was not convinced by the

argument in the International Law Commission's com-
mentary. The deletion of article 5 would not exclude the
possibility of a constituent instrument of an interna-
tional organization being open for signature by other
international organizations.
61. Mr. ULLRICH (German Democratic Republic)
sympathized with the proposal to delete the article.
Article 5 had been appropriately included in the 1969
Convention, but the text had no place in the present
draft articles. Although the text was taken word for
word from the 1969 Convention, the content of the
present article was new and unacceptable to his del-
egation.
62. Article 1 of the draft articles satisfactorily defined
the scope of the proposed convention. He therefore
favoured deleting draft article 5.
63. Mr. KOECK (Holy See) said that he wished to
clarify a passage in his earlier statement which had
obviously been misconstrued.
64. He had not said that the Cape Verde amendment
was intended to limit the scope of the draft articles. He
had said that some of the support the Cape Verde
amendment had so far received from other delegations
was actually intended to restrict unduly the notion of
international organizations. He had not implied that
that was the intention of the Cape Verde amendment,
but that it was lending itself to undesirable interpre-
tation.
65. Mr. LEHMANN (Denmark) remarked that codi-
fication conferences were infrequent, and that advan-
tage should be taken of the present conference to cover
as much as possible of the subject matter.
66. It was apparent from statements during the dis-
cussion that many international organizations had con-
cluded treaties falling under the terms of article 5, and
that a practice existed, in particular with regard to the
treaties dealt with in the second part of the article. It
was also apparent that practice in the matter would
develop further in the future.

67. It had been suggested that retention of the article
might require rewording of the definition of "inter-
national organization" in article 2. In that connection,
he stressed that it was the substantive provisions which
governed the definitions and not the definitions which
governed the substantive provisions. The problem of
the definition of "international organization" should be
dealt with after a decision on article 5.

68. Mr. SANG HOON CHO (Republic of Korea) be-
lieved the article should be retained. Its deletion
would create legal confusion, particularly in regard
to the situation of international organizations which
were members of other international organizations. He
agreed that the definition of "international organiza-
tion" might have to be amended.

69. Mr. ABDEL RAHMAN (Sudan) said that advo-
cates of the deletion of the article appeared to have lost
sight of the purpose of the draft under discussion. The
article was concerned with a very rare situation, but it
should be remembered that the draft was intended to
regulate the regime of treaties to which one or more
international organizations were parties.
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70. The article was based on existing practice. More-
over, the proposed convention should make provision
for future developments. The article should be retained
with an eye to the future, although some redrafting
might be desirable.

71. Mr. REUTER (Expert Consultant), answering
questions raised during the discussion, said that the
States Parties to the 1969 Vienna Convention had in-
cluded article 5 in the Convention for various reasons.
One had been the fact that all the international organiza-
tions without exception, and in particular those of the
United Nations family, had expressed a very strong
feeling that the Convention must take into account the
"relevant rules of the organization" and not depart
from them.

72. There was another reason for the inclusion of
article 5 in the 1969 Vienna Convention. An interna-
tional organization was constituted by a treaty con-
cluded by States. The constituent instruments of inter-
national organzations were special treaties that could
not be affected by a general treaty. In that connection,
he wished to draw attention to article 34 (General rule
regarding third States) of the 1969 Convention, which
specified that a treaty did not create either obligations
or rights for a third State without its consent. It was
of the essence of an international treaty that its effect
was relative and that it could bind only the parties. In
adopting article 5 of that Convention, the States Parties

had had in mind that fundamental rule of treaty law, and
had not wished to affect treaties already concluded.
73. A second question was that of the manner in
which the provisions of the future convention would
become applicable to international organizations. Was
there in fact any means—possibly indirect means—
whereby such provisions could be made to enter into
the practice of international organizations? The ques-
tion had been raised whether those provisions might not
become applicable by some direct means, and, in that
connection, the French representative had enquired
whether the Conference was not attempting to draw up
imperative rules. His answer was that the proposed
convention would, if adopted, be a treaty like any
other. As such, it would only be binding on an inter-
national organization if the organization became a party
to it. The International Law Commission had not envis-
aged any derogation to the rule in article 34 of the 1969
Vienna Convention whereby a treaty did not create
either obligations or rights for third parties.

74. Mr. JESUS (Cape Verde) suggested that the de-
cision on article 5 should be deferred to enable him to
find common ground with certain other delegations.
After those consultations, he hoped it would be possi-
ble to put forward a generally acceptable suggestion for
the amendment of the article and adjustment of the
definition of "international organization" in article 2.

The meeting rose at 12.58 p.m.

6th meeting
Monday, 24 February 1986, at 3.25 p.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Item 11] (continued)

Article 5 (Treaties constituting international organiza-
tions and treaties adopted within an international
organization) (continued)

1. The CHAIRMAN said that a new proposal had
been submitted by Cape Verde for article 5 A/CONF. 129/
C.1/L.21). He suggested that the Committee should
postpone a decision on the article until it had con-
sidered the proposal.

// was so decided.

Article 6 (Capacity of international organizations to
conclude treaties)

2. Mr. TUERK (Asutria), introducing his amendment
(A/CONF. 129/C. 1/L.3), said that his delegation's prob-
lem with the wording proposed by the International
Law Commission was that it referred only to the capac-
ity of international organizations to conclude treaties. It
was important not to overlook cases in which States
might become parties to the new convention but not to
the 1969 Vienna Convention on the Law of Treaties,
article 6 of which stated that "Every State possesses
capacity to conclude treaties''.' There was good reason
to incorporate an identical provision in the draft con-
vention in order to ensure the closest possible correla-
tion between the two texts, particularly in view of the
fact that other paragraphs of the draft referred sepa-
rately to States and to international organizations.

' See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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3. Mr. BERNAL (Mexico), introducing his amend-
ment (A/CONF.129/C.1/L.7), said that it was a corol-
lary to his delegation's proposal for article 2, subpara-
graph 1 0) (A/CONF.129/C.I/L.6). The final wording
of article 6 would largely depend on the form taken by
the definition of the term "rules of the organization" in
that article. The amendment to article 6 was based on
two premises: first, that the question of the legal per-
sonality of international organizations was not an issue
for consideration at the Conference; and secondly, that
while the treaty-making capacity of an international
organization was a general rule of international law, its
exercise was subject to the restrictions expressed in
its constituent instrument. It would be seen that the
amendment left aside theoretical issues such as the
legal personality of international organizations, which
the Commission had discussed at length. The principal
objective of the amemdment was to eliminate certain
ambiguities in the language.

4. His delegation was open to suggestions and
changes that would clarify the difficult problem of the
capacity of international organizations.

5. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that article 6 was a key element in the
draft convention. In view of the primary importance of
the question of the capacity of international organiza-
tions to conclude treaties, and owing to the specificity
of the character of that capacity, article 6 should have
been formulated more precisely. However, his delega-
tion could accept the Commission's wording for it on
the understanding that an international organization
had the capacity to conclude treaties to the extent nec-
essary for implementing the purposes and functions
provided for in its constituent instrument.

6. That interpretation of the capacity of an interna-
tional organization followed from article 6, which re-
ferred to the rules of the organization, among which the
constituent instrument was paramount. That instru-
ment defined the purposes and functions of the organ-
ization and outlined the framework of its competence,
on the basis of which the extent and specificity of the
capacity of the organization to conclude treaties could
be defined.
7. An analysis of the constituent instruments of or-
ganizations such as the United Nations, the Interna-
tional Monetary Fund, the United Nations Industrial
Development Organization, the Council for Mutual
Economic Assistance and many others showed con-
vincingly that their capacity to conclude treaties was
determined by the functions and purposes set out in
those instruments. The draft convention was called on
to regulate the procedures governing the concluding of
treaties the parties to which were both States—prin-
cipal subjects of international law with a universal
capacity to conclude treaties—and international organ-
izations, with their special capacity in that regard. It
would therefore be appropriate for article 6 to define the
treaty capacity of both States and international organ-
izations. That seemed to be the intention of the Aus-
trian amendment, which his delegation could support.
The Mexican amendment aimed at providing a clearer
definition of the capacity of an international organiza-
tion to conclude treaties, taking into account the dif-

ferences between the capacity enjoyed by international
organizations and that of States, but it presented certain
difficulties for his delegation and could be improved.
8. Although his delegation had no major objections to
the existing wording of article 6, in the light of the
interpretation of subparagraph 1 (/) of article 2 rendered
in the amendment proposed by the Byelorussian Soviet
Socialist Republic, the German Democratic Republic,
Poland, the Ukrainian Soviet Socialist Republic and the
Union of Soviet Socialist Republics (A/CONF.129/C. 1/
L.2), it still favoured a more concrete delineation of
the capacity of international organizations to conclude
treaties, taking into consideration the specific character
of such capacity.
9. Mr. ECONOMIDES (Greece) said that article 6
seemed incomplete: it referred to the relevant rules of
the organization but did not deal with the case in which
they were silent on the question of capacity to conclude
treaties, as often happened in practice. Was it to be
concluded that the international organization was de-
nied that capacity? Or, if it had already concluded
treaties, were those treaties invalid because the organ-
ization did not have the right under the relevant rules to
conclude them?

10. In his delegation's view, when the relevant rules
were silent on the capacity to conclude treaties, ref-
erence must be made to general international law; ac-
cordingly, any organization, once it had been endowed
with international personality, had an automatic right to
conclude traties provided those treaties conformed to
the aims and functions of that organization. It was
therefore regrettable that article 6 did not contain a
reference to the general rules of international law.

11. His delegation could not accept the wording pro-
posed by Mexico, which was even more restrictive than
the existing text of article 6. It could agree to the Aus-
trian amendment, but felt that its inclusion in the article
was not really necessary.

12. Mr. ROMAN (Romania) said that article 6 was
acceptable to his delegation but its wording was not
ideal. Romania could not subscribe to the view that
international law laid down the principle of an organiza-
tion's capacity to conclude treaties as an ordinary law
rule which could only be modified by express restric-
tive provisions of constituent instruments. On the con-
trary, an international organization's capacity to con-
clude treaties depended solely on the organization's
rules. He agreed with the International Law Commis-
sion that every organization had its distinctive legal
image, which was recognizable in an individual form of
capacity. Accordingly, each organization's contractual
capacity was the one conferred upon it by its member
States, not by general international law.

13. The aim of the Commission's wording was to
leave aside the question of the status of international
organizations in international law. That approach,
however, had not yielded the clarity which the pro-
vision needed. The reference to "rules" of the organ-
ization did not offer a solution to the problem without a
satisfactory definition of that term in article 2. There
were thus two options open to the Conference: the first
was to define the term "rules of the organization" in the
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manner proposed in document A/CONF.129/C.1/L.2;
the second was to introduce elements of the definition
into article 6 so as to explain what form of capacity was
intended.
14. His delegation welcomed the Austrian amend-
ment on the ground that it was appropriate to reiterate
the rule, stated in the 1969 Vienna Convention, that
every State possessed the capacity to conclude treaties.
That was particularly so in view of the need to draw a
distinction between the legal capacity of a State and
that of an international organization.
15. Mr. PISK (Czechoslovakia) said that article 6 was
one of the key articles in the present work of codifica-
tion. His delegation found the Commission's wording
acceptable. In deciding on it, the Commission had rec-
ognized that every organization had its own legal
image, which was reflected in its individualized capac-
ity to conclude treaties. The constituent instruments of
perhaps the majority of international organizations did
not have a provision covering capacity to conclude
treaties, but the treaty practice of the organization,
based on the tacit agreement of its member States,
could be regarded as complementary to the constitu-
ent instrument. The treaties thus concluded, however,
must not conflict with the constituent instruments of
the organization or with the fundamental principles
of international law, including those enshrined in the
Charter of the United Nations.

16. While his delegation could support the Austrian
amendment, it believed that the restatement of the rule
expressed in article 6 of the 1969 Convention was un-
necessary and that the draft article should concentrate
on the case of international organizations. The Mexican
proposal correctly emphasized constituent instruments
but ignored the capacity of international organizations
to conclude treaties with subjects of international law
other than States and international organizations. Al-
though his delegation could accept the article either as it
stood or with the Austrian amendment, it believed that
the wording would ultimately depend on the definition
of the term "rules of the organization" in article 2.

17. Mr. ULLRICH (German Democratic Republic)
said that his delegation would have no objection to the
present wording of article 6 or the wording proposed by
Mexico if article 2 was amended to contain an accept-
able definition of the term "rules of the organization".
His and four other delegations had made a proposal to
that effect (A/CONF. 129/C.1/L.2), and the discussion
on article 6 showed that the idea underlying the pro-
posal enjoyed considerable support.
18. The wording of subparagraph 1 (/') of article 2
proposed by the International Law Commission was
borrowed verbatim from article 1, paragraph (34), of
the 1975 Vienna Convention on the Representation of
States in Their Relations with International Organiza-
tions of a Universal Character.2

19. The capacity of an international organization to
conclude treaties was related to its status under inter-

2 See Official Records of the United Nations Conference on the
Representation of States in Their Relations with International Organ-
izations, vol. II (United Nations publication, Sales No. E.75.V.12),
p. 207.

national law and was therefore to be derived from its
constituent instruments. It was therefore insufficient
to define "rules of the organization" by the formula
used in the 1975 Convention, which related merely to
relations between States and universal organizations.
When the question of the status of international organ-
izations had been discussed at the Conference which
had adopted the 1975 Convention, it had been pointed
out that the draft submitted by the International Law
Commission contained no provision in that regard. The
Conference had accepted the Commission's view that
the definition of an international organization might
give rise to theoretical questions concerning its person-
ality and capacity. It had therefore confined itself to the
formula used in article 1, paragraph (34) of the 1975
Convention, which was the one which appeared in arti-
cle 2, paragraph 1 (/') of the present draft.

20. The proposal in document A/CONF. 129/C. 1/L.2
took up the three elements contained in article 2 but
emphasized the dominant position of the constituent
instruments. The other two elements, legally binding
acts and practice, could only be recognized as rules of
the organization if they were based on the constituent
instruments. Since the term "rules of the organization"
occurred throughout the draft and was therefore a cor-
ner-stone of the proposed convention, its definition
must be formulated with great caution.

21. Mr. WANG Houli (China) approved the addition
to article 6 proposed by Austria. His delegation could
also support the Mexican proposal, since it emphasized
the role of the constituent instruments of international
organizations. The basic question, however, was the
definition of the term "rules of the organization" of-
ferred by article 2. He could therefore accept either
of the solutions proposed by the Romanian delegation.

22. Mrs. DIAGO (Cuba) said that article 6 was of
special importance. Her delegation found the Austrian
proposal acceptable as a useful supplement to the Inter-
national Law Commission's text. The most important
point, however, was that the content of article 6 should
be in keeping with the definition of the term "rules of
the organization" in article 2. The decision on article 6
must therefore await agreement on the wording of that
definition.

23. Mrs. VLASOVA (Byelorussian Soviet Socialist
Republic) endorsed the view that the effectiveness
of the Committee's work on article 6 depended on
speedy agreement on the wording of article 2, sub-
paragraph 1 (/)• She believed that a basis for that could
be found in the proposal in document A/CONF. 129/
C.1/L.2; it retained the principle underlying the defini-
tion of the term "rules of the organization" proposed
by the International Law Commission, left unchanged
the sources which together constituted those rules, and
contained the reference needed for a proper correlation
with international treaty-making.

24. The overriding importance of the norms of con-
stituent instruments was a universally recognized prin-
ciple of international law and should be enshrined in
the proposed convention. Some representatives had
objected to the expression "legally binding instru-
ments" in the proposal; its purpose was to emphasize,
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among a large number of documents, those which were
of legally binding character. That was justified, since
the documents which determined the rules of an organ-
ization must necessarily be legally binding on all its
members and organs. The adoption of the proposal
would greatly simplify the problem of determining the
source of international treaty-making capacity. Be-
cause of the direct correlation between article 6 and
article 2, subparagraph 1 (/)> the Conference must
harmonize its decisions on those two provisions. If
the proposal in document A/CONF.129/C.1/L.2 was
adopted, her delegation would be able to support the
wording of article 6 proposed by the International Law
Commission.

25. Mr. LI BAE HYON (Democratic People's Re-
public of Korea) said that, provided agreement was
reached on a suitable definition of the term "rules of the
organization" in article 2, the legal basis of the capacity
of international organizations to conclude treaties
would be well expressed by the present wording of
article 6. However, he found the use of the term "rel-
evant" confusing, and suggested that, for the sake of
clarity and consistency, the expression "rules of the
organization" should be used throughout the draft ar-
ticles.
26. Mrs. THAKORE (India) said that article 6 was of
fundamental importance. Its aim was to indicate, for
the sole purposes of the legal regime governing treaties
to which international organizations were parties, the
rules by which treaty-making capacity was to be as-
sessed. Since international organizations could not be
subjected to a uniform rule and confined within an
unduly rigid framework which might hamper their fu-
ture activities, the draft article provided that such
capacity should be governed by the "relevant rules" of
the organization, which included, according to article 2,
subparagraph 1 0"). the organization's constituent in-
struments and established practice. The addition of the
adjective "relevant" made it clear that article 6 con-
cerned only those rules which were relevant in deter-
mining the question of the treaty-making capacity of the
international organization.

27. The Commission's wording was flexible and also
neutral, in the sense that it did not prejudge the various
doctrines concerning the basis of the capacity of inter-
national organizations to conclude treaties. It took full
account of the advisory opinion of the International
Court of Justice, handed down in 1949, in the matter of
Reparation for injuries suffered in the service of the
United Nations3 to the effect that whereas a State pos-
sessed the totality of international rights and duties
recognized by international law, the rights and duties of
an entity such as the United Nations must depend upon
its purposes and functions as specified or implied in its
constituent documents and developed in practice.

28. The wording of article 6 was the result of a com-
promise between the conflicting points of view that had
been expressed both in the International Law Commis-
sion and in the comments of Governments. Her delega-
tion found it fully acceptable, since it respected the

1 Reparation for injuries suffered in the service of the United
Nations, Advisory Opinion: I.C.J. Reports 1949, p. 174.

faculty of international organizations to develop a prac-
tice, a matter to which they attached great importance.

29. Her delegation had no strong views on the Aus-
trian amendment and could accept it if it commanded
general support. It could not, however, accept the
Mexican proposal because of its restrictive formu-
lation.

30. Mr. FOROUTAN (Islamic Republic of Iran) said
that the International Law Commission's approach to
article 6—that the capacity of an organization to con-
clude treaties was defined solely by the rules of that
organization—was unsatisfactory. What would happen
in cases where the rules of an organization did not give
it that capacity? It seemed that the Commission had
found it very difficult to resolve the issue and had
therefore confined itself to proposing an article which
avoided it. The Austrian proposal added an unneces-
sary paragraph which would only weaken the force of
article 6. He agreed with the representative of Greece
that the wording proposed by Mexico was more restric-
tive than the Commission's draft.

31. Mr. DALTON (United States of America) said
that his delegation would not object to the Austrian
amendment, although it found it unnecessary. The
Mexican proposal, on the other hand, risked compli-
cating the article, as well as the life of international
organizations and those required to deal with them in
the future. A decision on article 2, subparagraph 1 (/),
would affect article 6, but the matter should be settled in
the light of several articles, not of article 6 alone, at the
end of the consideration of the draft articles.

32. Mr. BARRETO (Portugal), referring to the Aus-
trian amendment, said that the draft convention was not
a mere protocol to the 1969 Vienna Convention, and
therefore the capacity of States to conclude treaties
should be defined in the new instrument as well. In the
future a State might be a party to the convention under
discussion but not to the earlier one, and might then
seek in the former a provision governing the capacity of
States to conclude treaties. The Austrian amendment
should therefore be adopted. His delegation felt con-
siderable sympathy for the Mexican proposal, in so far
as it sought to provide precise rules on the capacity of
international organizations to conclude treaties. How-
ever, the wording of the proposal was closely con-
nected with the one in document A/CONF. 129/C. 1/L.2
for article 2, subparagraph 1 (/)> and therefore its effect
was still uncertain. It was clear that the rules of the
organization must determine the capacity of an inter-
national organization to conclude treaties, but did those
rules consist only of the constituent instruments or
include elements such as practice too? Because of those
doubts, his delegation preferred the International Law
Commission's text. But the word "relevant" might
cause difficulties; either it should be removed or the
notion it conveyed should be made more precise. That
was probably a matter for the Drafting Committee.

33. Mr. ANGHEL (United Nations Council for Na-
mibia) said that, if the Conference approved the addi-
tion proposed by Austria to article 6, the article would
become an exhaustive list of subjects of international
law whose capacity to conclude international treaties
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was recognized, but one which omitted the United Na-
tions Council for Namibia. He therefore proposed that,
in order to make the Council's position clear, the article
should also contain, after the paragraph proposed by
Austria, a paragraph stating that the United Nations
Council for Namibia possessed the capacity to con-
clude treaties in accordance with the relevant resolu-
tions and decisions of the General Assembly.

34. Mr. WOKALEK (Federal Republic of Germany)
observed that article 6 merely reflected international
practice. The point about the competence of an inter-
national organization being derived from its purposes
and functions was already covered under the expres-
sion "rules of that organization" and therefore need not
be specified. However, he agreed that article 6 must be
read in conjunction with article 2, subparagraph 1 (/)•
When the problem of drafting the latter had been
solved, the problem of article 6 would be solved also.
But a further question might arise in connection with
the settlement of disputes, namely, who could define
whether an act of an organization was within the scope
of its rules or not? Such a matter could not be easily
determined from outside the organization.

35. His delegation regarded the Mexican proposal as
imposing an unnecessary limitation on the capacity
of an international organization. As far as the addi-
tion proposed by Austria was concerned, paragraph (7)
of the Commission's commentary to the article (see
A/CONF. 129/4) seemed to make it unnecessary, but his
delegation was flexible on the matter.

36. Mr. CRUZ FABRES (Chile) said that there was
a difference in legal status between States and organiza-
tions. He therefore supported the Austrian proposal,
which would make the matter plain by spelling out the
difference in separate paragraphs. It was important also
that the draft should make it clear that the term "rel-
evant rules" referred to the constituent instrument
rather than the practice of international organizations.
The practice of an international organization could not
exceed the terms of its constituent instrument, and that
instrument could never be modified by practice.

37. Mr. GUNEY (Turkey) also supported the Aus-
trian amendment, which was useful as a reminder. If it
was accepted, the title of article 6 should be altered to
read: "Capacity of States and international organiza-
tions to conclude treaties". He did not think that the
Mexican proposal would be an improvement on the
existing text.

38. Mr. HARDY (European Economic Community)
said that at present the conclusion of treaties by in-
ternational organizations was an established fact. The
Commission had wisely not considered it necessary to
determine either the foundation of their capacity to
conclude treaties or the limits of that capacity. It had
left the question to be decided in accordance with the
meaning of the words "rules of that organization". The
word "governed" was the key word in its draft of
article 6. Those rules should be defined in article 2,
subparagraph 1 (/)> in a wide and flexible way. The need
for that could be illustrated from the practice of the
European Community. The European Coal and Steel
and Atomic Energy Communities had general treaty-

making powers in their constituent instruments. The
European Economic Community had treaty-making
powers in specific articles of its constituent instrument.
The Court of Justice of the European Communities had
adopted a series of decisions on the subject; the prin-
ciple underlying them was that the competence of the
Communities exercised internally brought about an
external competence. Those principles were based on
deductions made from the constituent instruments, as
well as on provisions which those instruments con-
tained.

39. The Commission's text of article 6 was satisfac-
tory. The wording proposed by Mexico was too restric-
tive, and its use of the expression "other rules'' was not
clear.

40. Mr. JESUS (Cape Verde) observed that the right
of sovereign States to enter into treaties was an essen-
tial attribute of their sovereignty, whether it was stated
in a legal instrument or not. Article 6 of the Vienna
Convention on the Law of Treaties merely recorded a
rule of customary international law. Accordingly, the
Commission, in drafting the corresponding article 6,
had omitted to mention the capacity of States. The
Austrian amendment proposed to repair that omission
in order to retain the parallelism between the draft
articles and the 1969 Convention. It was unnecessary,
but his delegation could accept it. He assumed that the
intention of the term "relevant rules" was to echo the
definition in article 2, subparagraph 1 (/)• If so, the word
"relevant" should be deleted so that article 6 correctly
reflected that definition.

41. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that the Commission's formulation of arti-
cle 6 was an accurate reflection of the characteristics of
an international organization's treaty-making capacity.
Only an intergovernmental organization had the right to
conclude treaties, and that right derived from its rules.
The attitude of many Governments towards article 6
would be determined by the formulation adopted for
article 2, subparagraph 1 (/)• The proposal for that
subparagraph in document A/CONF. 129/C.I/L.2 was
clearer than the Commission's definition, since it re-
ferred to legally binding instruments and practice based
on the organization's constituent instruments. If that
proposal was adopted, article 6 could be approved as
formulated by the Commission, provided that the word
"relevant" was deleted from it in order to bring it into
line with the new definition.

42. His delegation had no objection to the Austrian
amendment. He asked himself what the consequences
would be if an international organization concluded a
treaty in violation of its constituent instrument. There
was no provision about such a contingency in the draft
articles, but the Conference should consider the pos-
sibility of inserting one and the place it might occupy
among the articles.

43. Mr. MONNIER (Switzerland) referred to the
statement in paragraph (2) of the Commission's com-
mentary that article 6 indicated by what rules the
capacity of international organizations to conclude
treaties should be assessed. In the event of the rules of
an international organization providing no clear indi-
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cation in that respect, their silence or lack of clarity
should not be interpreted as depriving the organization
of that capacity. In such cases, when treaty-making was
appropriate for the implementation of the purposes for
which the international organization had been set up,
its capacity to conclude treaties would derive from
the powers which international organizations implicitly
possessed under international law to discharge their
functions. Considerable practice bore witness to the
truth of that proposition. His delegation could not
accept the Mexican proposal and would support the
existing text of article 6.

44. Mr. RAMADAN (Egypt) said that the treaty-
making capacity of international organizations flowed
from international law and from the purposes for which
they had been established. That capacity need not be
expressly mentioned in the constituent instrument,
but States could withhold it from an organization of
which they were members or could determine it on a
case by case basis. His delegation approved the existing
wording of article 6.

45. Mrs. OLIVEROS (Argentina) said that the Com-
mission's text of article 6 was clear, but depended on
the definition to be given in article 2, subparagraph 1 (/')•
The word "relevant" should be deleted. Her delegation
could support the Austrian amendment; it was not re-
dundant to devote a paragraph to the treaty-making
capacity of States, since the draft articles were not an
appendage to the Vienna Convention on the Law of
Treaties and a State might be a party to one conven-
tion and not the other. If the Austrian amendment was
adopted, the title of article 6 should be amended to
read: "Capacity of the parties to conclude treaties".
The term "party" was defined in article 2, subpara-
graph 1 (g).

46. Mr. CASTROVIEJO (Spain) said that, in settling
the discussion between those who thought that the
capacity of international organizations to conclude
treaties derived from general international law and
those who thought that it derived solely from the will of
States as expressed in the constituent instruments, the
Commission's draft article constituted a judgement of
Solomon. Although it did not completely satisfy his
delegation, it was perhaps the best wording to adopt
and had the merit of being short and clear. He under-
stood the word "relevant" to refer to the contents of
article 2, subparagraph 1 (/)• Any other explanation
would raise the question whether practice was a source
of the rules from which capacity to conclude treaties
flowed.

47. He did not consider that the Austrian amendment
simplified or clarified the text. The Mexican proposal
sought to draft the article in more restrictive terms, thus
imposing a measure of inflexibility on its interpretation
which would hamper the development of international
practice and tend to confuse the distinction between
States and international organizations in the matter of
treaty-making.

48. Mr. RODRIGUEZ CEDENO (Venezuela) said
that international organizations had treaty-making
capacity both as subjects of international law and by
virtue of their rules, which constituted an expression of

the will of the States establishing them. That did not
preclude recognition of an implicit competence exer-
cised in pursuance of the purposes of the international
organization as set out in its constituent instrument.
49. The Commission's draft of article 6 was incom-
plete, and the Mexican proposal sought to remedy that
defect by basing it on the general rules on treaty-making
capacity laid down in the 1969 Vienna Convention.
However, the wording proposed by Mexico would
expressly deny the capacity of international organiza-
tions to conclude treaties with subjects of international
law other than States or international organizations and
limit their competence to what was in their rules and to
the powers implicitly conferred on them by interna-
tional law. If the Mexican proposal was amended to
cover those points, his delegation would find it accept-
able.
50. Mr. KERROUAZ (Algeria) said that the Commis-
sion's proposal for article 6 was acceptable but must be
read in conjunction with article 2, subparagraph 1 (/).
The Drafting Committee should ensure that the defini-
tion of the term "rules of the organization" in article 2
was intelligible. The Austrian amendment was redun-
dant, since the capacity of States to conclude treaties
was an attribute of State sovereignty and consequently
had not been mentioned in the draft article. However,
he had no objection to the Austrian proposal being
referred to the Drafting Committee, which should con-
sider it in conjunction with the oral amendment sub-
mitted by the United Nations Council for Namibia.
51. Mr. SK1BSTED (Denmark) said that the Inter-
national Law Commission's draft struck a satisfactory
balance between different schools of thought and
should be approved as it stood.

52. Mr. SIEV (Ireland) observed that the Commis-
sion's text of article 6 was a compromise, as para-
graph (2) of its commentary explained. He agreed with
the representative of the European Economic Com-
munity that the key word in the text was "governed".
The wording proposed by Mexico was more restrictive
than the existing text through its reference to "con-
stituent instruments". His delegation did not support
the addition proposed by Austria, which according to
paragraph (7) of the commentary was unnecessary. The
Commission's text of article 6 was balanced, and his
delegation was in favour of its adoption.

53. Mr. SANG HOON CHO (Republic of Korea) said
that his delegation believed that the rule embodied in
article 6 was the cornerstone of the draft articles, since
it dealt with the source of the capacity of international
organizations to conclude treaties. In principle the Re-
public of Korea was in favour of the Commission's text,
which represented a compromise between the two dif-
ferent schools of thought which existed on that subject.
The Mexican proposal was too restrictive in scope, but
Austria's amendment was acceptable because, as some
speakers had indicated, the subject-matter of the 1969
Vienna Convention was different from that of the draft
convention.

54. Mr. VIGNES (World Health Organization) said
that the draft article raised two issues: the capacity of
international organizations to conclude treaties and the
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limits of that capacity. As far as the first was concerned,
the Committee needed to take a realistic approach to
the matter and consider whether it could reasonably be
claimed that such capacity had to be provided for in an
organization's rules in order to exist; after all, organiza-
tions had been concluding treaties for many years, and
it could not now be held that they had no right to do so if
their constituent instruments did not so provide. The
rules of the World Health Organization (WHO) were
silent on the matter, yet the organization did conclude
treaties, like many other universal international organ-
izations, and its capacity to do so had never been chal-
lenged. Quite recently the International Court of Jus-
tice had interpreted an agreement concluded between
WHO and Egypt, and in doing so had never questioned
the capacity of WHO to conclude it. That capacity
therefore flowed from the implied powers of the organ-
ization, which were necessary to enable it to attain its
purposes and objectives.

55. With regard to the limits of an organization's
treaty-making capacity, one must also take a realistic
approach. An organization, in concluding treaties, did
so having regard to certain provisions of international
law and to the rules of the organization, where such
rules existed. His organization considered that the
Commission's text achieved the necessary balance and
flexibility, without too much detail, and that it reflected
the present state of international law with regard to
international organizations. It had the full support of
WHO and, he was authorized to say, of the Inter-
national Labour Organisation. They could accept the
Austrian amendment, but considered Mexico's pro-
posal to be too restrictive.

56. Mr. ROCHE (Food and Agriculture Organization
of the United Nations) placed particular emphasis on
the need for article 6 to be realistic. Organizations had
to be in a position to conclude treaties of some kind; it
was inconceivable that an intergovernmental organiza-
tion should not be able to conclude some form of treaty
where it needed to do so in order to discharge its con-
stitutional mandate. The treaty which most organiza-
tions needed to conclude was a headquarters agreement
with the host State, and therefore it was virtually im-
plicit in the constituent instrument of all intergovern-
mental organizations, if not expressly stated, that it had
the capacity to conclude a treaty. The constituent in-
strument, the rules of the organization and its prac-
tice determined the extent of the treaty-making capac-
ity, since no organization would claim to have the
same treaty-making power as a State. The formulation
adopted by the International Law Commission for arti-
cle 6 was therefore reasonable and, if interpreted prag-
matically, was acceptable to his organization.

57. Mr. HERRON (Australia) expressed support for
the Commission's draft of article 6. It was a judicious
compromise which did not purport to be comprehen-
sive or exhaustive. It was not necessary to add Aus-
tria's amendment to the article, although given its sub-
stance, his delegation could not oppose it. However, to
place Austria's statement on the capacity of States
alongside the Commission's text on the capacity of
international organizations would invite comparisons
about the respective scopes of the two statements that

were not necessarily wholly valid. Mexico's proposal
was somewhat vague and was therefore unacceptable
to his delegation.
58. Mr. GOHO-BAH (Cote d'lvoire) said that his
delegation had no difficulties with Austria's amend-
ment to the Commission's text and would support it if it
proved acceptable to the Committee. It considered that
subparagraph 1 (/) of article 2 had a decisive influence
on article 6; consequently, a precise definition in that
subparagraph should provide a solution to the problem
posed by article 6 with regard to the capacity of inter-
national organizations to conclude treaties.
59. Mr. NEUMANN (United Nations Industrial
Development Organization), speaking also on behalf of
the United Nations Educational, Scientific and Cultural
Organization (UNESCO), said that as he understood it,
the Austrian amendment, if adopted, would mean that it
would be added to the Commission's draft merely to
express a generally accepted rule of international pub-
lic law. Both UNESCO and the United Nations Indus-
trial Development Organization preferred the Commis-
sion's text to that of Mexico, since the notion of the
rules of the organization appeared in several articles of
the draft and would be defined precisely in article 2.
Also, Mexico's proposal would have the effect of re-
stricting the treaty-making capacity of international or-
ganizations to the conclusion of treaties with States or
with other international organizations, whereas inter-
national agreements were often concluded between in-
ternational organizations and other entities. That effect
was undoubtedly unintended and the Drafting Commit-
tee should be able to eliminate it by co-ordinating the
formulation of article 6 with that of article 3 and arti-
cle 1 (b).

60. Mr. SZENASI (Hungary) said that his delegation
could support the Commission's draft provided that the
wording of article 2, subparagraph 1 (/)> was amended in
accordance with the proposal in document A/CONF.129/
C.1/L.2 and that the word "relevant" was deleted from
article 6.
61. It had no major difficulty in accepting the Austrian
proposal.

62. Mr. ALBANESE (Council of Europe) said that
his organization's view of the article was identical to
that of Greece and Switzerland. It believed that the
capacity of an international organization to conclude
treaties proceeded from international law, and that the
internal rules of an organization merely set the limits
and conditions for its exercise. In determining those
limits and conditions all the rules of an organization
were important: not merely the constituent instrument
but the purposes of the organization, the acts of its
decision-making organs and its practice. Consequently,
his organization believed that article 6 was not indis-
pensable, but if an article on the capacity of inter-
national organizations was necessary, the Council of
Europe would support the reasonable compromise rep-
resented by the International Law Commission's text
of the article.

63. Mr. CAMINOS (Organization of American
States) said that the Commission's text reflected
existing international law with regard to the capacity of
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international organizations to conclude treaties. The
limits of that capacity, as the representative of the
World Health Organization had implied, were deter-
mined by article 2, subparagraph 1 (/), and the definition
which it gave was acceptable. Any wording that tended
to restrict existing law which in the past had caused no
inconvenience to the work of international organiza-
tions in their relations with States or other international
organizations might give rise to difficulties for the
future functioning of those organizations.
64. Mr. NAWAZ (International Fund for Agricultural
Development) said that article 6, as it stood, was flexi-
ble enough to accommodate the various types of situa-
tion which might arise. However, the definition of the
term "rules of the organization" in article 2, subpara-
graph 1 (/). and Mexico's proposal would create prob-
lems for his organization and for other international
financial institutions involved in development work. If
they had to determine their treaty-making capacity on
the basis of an express provision in their charters, they
would find it difficult. In the past they had interpreted
provisions in their constitutions giving them interna-
tional legal capacity as giving them authority to enter
into treaties. It might therefore be necessary to define
the rules to which article 6 referred in such a way that
the draft articles did not create difficulties for those
institutions.

65. Mr. POURCELET (International Civil Aviation
Organization) endorsed the views expressed by the
representatives of other organizations, in particular the
Food and Agriculture Organization of the United Na-
tions and the World Health Organization, with regard to
the scope and content of article 6 and the capacity of
international organizations to conclude treaties. His

own organization's constitution made no specific men-
tion of its capacity to conclude treaties. However, it
had been doing so for over 40 years, and it considered
the Commission's text to be acceptable as it stood.

66. Mr. BERNAL (Mexico) said that the discussion
had shown that his delegation's proposal would not
result in a clearer text, and he therefore withdrew it. His
delegation would support the Commission's text.

67. Mr. TUERK (Austria) sais that his delegation re-
alized that a considerable number of delegations found
its amendment unnecessary and preferred to accept the
reasoning of the International Law Commission. It
therefore withdrew its amendment and hoped that in so
doing it would contribute to a consensus on article 6.

68. Mr. ANGHEL (United Nations Council for Na-
mibia) said that the withdrawal of the Austrian amend-
ment removed all justification for his own proposal,
which he therefore withdrew as well.

69. The CHAIRMAN said that the Committee
seemed prepared to accept the text of article 6 sub-
mitted by the International Law Commission on the
understanding that if it decided to give article 2, sub-
paragraph 1 0). a different wording from that proposed
by the Commission it would have to make consequen-
tial changes in article 6 and other articles. Those
changes might be made by the Drafting Committee.
Unless he heard any objection, he would take it that the
Committee referred article 6 to the Drafting Committee
on that understanding.

// was so decided.

The meeting rose at 6 p.m.

7th meeting
Tuesday, 25 February 1986, at 10.10 a.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 7 (Full powers and powers)

1. The CHAIRMAN invited the Expert Consultant to
explain how the International Law Commission came
to the conclusion embodied in article 7.
2. Mr. REUTER (Expert Consultant) said that the
article was a compromise between two tendencies or

attitudes, both legitimate. The many amendments sub-
mitted showed that the two tendencies were strongly
represented in the Conference.

3. Beginning in the title, the terminology used in re-
gard to States and international organizations was dif-
ferent. The term "full powers" was applied to the cre-
dentials of representatives of States and the term
"powers" to the credentials of representatives of inter-
national organizations.

4. From a strictly legal point of view, the terms "full
powers" and "powers" had exactly the same content,
as was the case with the terms "ratification" and "act
of formal confirmation". The terms were both used in
State practice, but not in the same manner by all States.
The differences arose largely because the terms were
taken from internal law. It was of course important
to remember that the adjective "full" did not relate
to the extent of the powers or of the mandate of the
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representative but rather to the rank of the authority
conferring the powers. A representative holding "full
powers" did not have any greater powers than a rep-
resentative holding "powers". Regardless of the label,
the extent of a representative's powers depended on the
terms of his credentials.
5. That being so, it might be asked why the same term
was not applied to credentials issued by a State and
credentials issued by an international organization. The
answer was that the terms used had a past and would no
doubt have a future. The term "full powers" belonged
to the tradition of Foreign Ministries and went back to
the time when the person holding full powers had rep-
resented a monarch. In view of that tradition, one
school of thought in the Commission had felt that the
term "full powers" could only be associated with a
State. In the compromise reached in the Commission, a
concession had been made on the question of termi-
nology, which did not materially affect the substance.

6. There had, however, been another tendency in the
Commission which stressed the importance of inter-
national organizations as an element in the progress of
international law. Reflecting that tendency, the Com-
mission had recognized the need for some flexibility for
international organizations. That flexibility, however,
did not mean complete freedom.
7. Referring to the proposals for the deletion of sub-
paragraph 4 (b), he explained that its provisions were
based on the practice of international organizations.
The provision permitted a person to be considered as
representing an international organization for the pur-
pose of expressing the organization's consent to be
bound by a treaty if the practice of the organization's
competent organs or other circumstances indicated that
that person could represent the organization without
having to produce powers. That element of flexibility
did not leave complete freedom to the organization in
the matter, since reference was made to the practice of
the organization's competent organs. The practice of
those competent organs was the practice of the member
States expressed through them.

8. The Commission was concerned to ensure that in-
ternational organizations should be enabled to live and
survive. In that spirit it had adopted the compromise
text in article 7.
9. The CHAIRMAN invited the Committee to con-
sider the article and proposed amendments to it.
10. Mr. TUERK (Austria), introducing his delega-
tion's amendment (A/CONF.129/C.1/L.4), explained
that the replacement in subparagraphs 2 (b) and 2 (c) of
the term "heads of delegations of States" by the words
"representatives accredited by States" would bring the
text into line with article 7 of the 1969 Vienna Conven-
tion on the Law of Treaties,1 from which there was no
valid reason to depart.
11. A similar explanation applied to the proposal to
replace the concluding words of subparagraph 2 (c),
"for the purpose of adopting the text of a treaty within
that organization", by the words "for the purpose of

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

adopting the text of a treaty in that organization or
organ".
12. In paragraph (4) of its commentary to article 7 (see
A/CONF. 129/4), the Commission explained that the
language in article 7 (which differed from that of the
1969 Vienna Convention) was based on article 44 of the
Vienna Convention on the Representation of States in
Their Relations with International Organizations of a
Universal Character.2 However, that article 44 dealt
with the credentials of the head of delegation "and of
other delegates". The position was altogether different
in subparagraph 2 (c) of article 7, the provisions of
which were limited to heads of delegations.

13. There were practical reasons for going back to the
1969 Vienna Convention formula. When a draft con-
vention was discussed in an international conference, it
was not feasible at the time of the final vote on the
adoption of the text to try to verify whether the person
then acting for a delegation was actually its head.
14. Lastly, his delegation saw no good reason for the
Commission's having replaced the 1969formula, "toan
international organization or one of its organs", by the
words "to an organ of an international organization" in
subparagraph 2 (c). His delegation accordingly pro-
posed the reintroduction of the 1969 wording.
15. Mr. BEN SOLTANE (Tunisia), speaking also on
behalf of the Mexican delegation, introduced the
Mexican and Tunisian amendments to delete subpara-
graph 4 (b) (A/CONF. 129/C.1/L.8 and L.13). He drew
attention to article 11 (Means of expressing consent to
be bound by a treaty), which stated that consent might
be expressed by signature, exchange of instruments
constituting a treaty, ratification, acceptance, approval
or accession, "or by any other means if so agreed".
That article introduced a high degree of flexibility and
left great freedom to an international organization. Sub-
paragraph 4 (b) was therefore redundant and should be
dropped.

16. Mr. WANG Houli (China), introducing his delega-
tion's proposal (A/CONF. 129/C.l/L. 16) to delete the
words "and powers" in the title and replace the word
"powers" by "full powers" throughout the texts of
paragraphs 3 and 4, said that no terminological distinc-
tion should be made between the powers of the rep-
resentative of a State and those of a representative of an
international organization. Scholars were agreed that
there was no significant difference in substance be-
tween the powers of the two categories of represen-
tatives.

17. The capacity of an international organization to
conclude treaties was of course not the same as that of
a State. An international organization's capacity was
always limited. That fact, however, had no bearing on
the powers of the representative of an organization in
the conclusion of a treaty. Even if the organization's
capacity was limited, the powers of its representatives
could still be "full powers".

2 See Official Records of the United Nations Conference on the
Representation of Slates in Their Relations with International Organ-
izations, vol. II (United Nations publication, Sales No. E.75.V.I2),
p. 207.
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18. Mr. SCHRICKE (France), introducing his delega-
tion's proposal to delete subparagraph 2 (e) (A/CONF. 129/
C. 1/L.20), noted that similar amendments had been
proposed by Cuba (A/CONF. 129/C.l/L.25) and the
Union of Soviet Socialist Republics (A/CONF. 129/
C.1/L.29).
19. Subparagraph 2 (e) was a departure from the 1969
Vienna Convention. In paragraph (6) of its commentary
to the article (see A/CONF. 129/4), the Commission
said that the provision was based on article 12 of the
Convention on the Representation of States. Subpara-
graph 2 (e) did not, however, reproduce the wording of
that article.
20. It was neither desirable nor in conformity with
current practice to dispense the head of permanent
mission from producing full powers. Even if the inten-
tion had been to introduce a measure of flexibility so
as to take into account the practice of some States,
subparagraph 2 (e) would be unnecessary, since sub-
paragraph 1 (b) already provided that a person was
considered as representing a State for the purpose of
adopting or authenticating the text of a treaty or for the
purpose of expressing the consent of the State to be
bound by such a treaty if it appeared from practice that
that person was considered as representing the State
for such purposes "without having to produce full
powers". Subparagraph 2 (e) should thus be dropped.
Moreover, the Expert Consultant's explanation of the
reasons which had led the International Law Commis-
sion to use the terms "full powers" and "powers" had
persuaded his delegation of the validity of that termino-
logical distinction.
21. Mr. ALM0D6VAR (Cuba) said that paragraph 1
of his delegation's amendment (A/CONF. 129/C.l/
L.25) proposed to replace the present text of subpara-
graph 1 (b) by a more precise text in line with the
corresponding provision of the 1969 Vienna Con-
vention.
22. With regard to paragraph 2 of the amendment, his
delegation supported the proposal to delete subpara-
graph 2 (e) of the article but considered that more
precise language as proposed in his delegation's amend-
ment should be used if the subparagraph was retained.
23. His position was similar with regard to subpara-
graph 3 (b). He would prefer to see it deleted, since
there was no corresponding provision in the 1969
Vienna Convention, but considered that it should be
reworded in the manner proposed in his delegation's
amendment if it was retained.
24. Paragraph 4 of his delegation's amendment called
for the deletion of subparagraph 4 (b), as proposed by
Mexico and Tunisia.
25. Sir John FREELAND (United Kingdom), intro-
ducing the amendment proposed by Japan and the
United Kingdom (A/CONF. 129/C. 1/L.26), said that the
first part of the amendment was designed to align
the text more closely with that of article 7 in the 1969
Vienna Convention by reintroducing the notion of in-
tention as an element to be taken into account in cases
where full powers were not produced. The presence of
that notion in subparagraph 1 (b) of article 7 of the
Vienna Convention had the effect of making the matter

less one of ostensibly general rules than one for the
parties to a negotiation in a particular case to deter-
mine. The sponsors considered that situations of the
type envisaged in subparagraphs 1 (b), 3 (b) and 4 (b) of
article 7 were not the proper subject of a general rule,
but should be regulated by the intentions of the nego-
tiators in particular cases. The Commission had in-
dicated that such intentions could be judged by past
practice and other circumstances. In the first part
of their proposed amendment, which concerned sub-
paragraph 1 (b), the delegations of Japan and the United
Kingdom sought to give expression to that view.
26. They did not propose a similar amendment to
subparagraph 2 (e) because proposals for the deletion of
that subparagraph had been circulated.
27. The two delegations noted with interest that the
delegations of Cuba and of the Soviet Union also took
up the question of intention in their proposed amend-
ments. It appeared to them, however, that the former
delegation (and perhaps the latter) sought to introduce
the notion of unilateral, rather than joint, intention, and
that seemed to suggest an important and substantive
departure from the regime of the 1969 Vienna Conven-
tion. They would welcome clarifications on the subject.
If the matter proved to be merely one of wording,
harmonization of the proposals might be left to the
Drafting Committee.

28. The text could not be wholly aligned with the
provisions of the Vienna Convention, as the Commis-
sion had for various reasons modified the reference
to practice in the new draft and offered a some-
what puzzling difference in formulation in subpara-
graphs 3 (b) and 4 {b). In the second part of their
amendment, the delegations of Japan and the United
Kingdom proposed an amalgamation of the two sub-
paragraphs, in which the simpler of the Commission's
formulations was retained.

29. In the joint proposal, only the term "full powers"
was used. If the proposal was adopted, a consequential
change in the title of article 7 would be required. The
reasons for that simplification had been set out by
the representative of China, whose statement he com-
mended to the Committee.

30. The United Kingdom delegation supported the
Austrian amendments to subparagraphs 2 (b) and (c),
but could not accept the Mexican, Tunisian, Cuban and
Soviet proposals for the deletion of subparagraph 4 (b),
which would have the effect of requiring that an inter-
national organization wishing to express its consent to
be bound by a treaty would have to provide a formal
document of authorization in every case. That was in
contradiction with established, well-accepted and well-
understood international practice, particularly within
the United Nations system. On the other hand, he
concurred with the French proposal for the deletion of
subparagraph 2 (e).

31. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that, as a matter of principle, draft pro-
visions of the projected convention should whenever
possible correspond to their counterparts in the 1969
Vienna Convention. In the present case, the differences
were both substantial and unjustified.
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32. Article 7, paragraph 2, of the 1969 Vienna Con-
vention established three categories of persons who
were entitled to perform various acts related to treaties
in virtue of their functions and without having to pro-
duce full powers. Comparing those provisions with the
contents of article 7, subparagraph 2 (c), he showed that
the latter, which proposed conditions under which
heads of permanent missions to an international organ-
ization would not be required to produce full powers,
was not only at variance with current practice but also
tended to place heads of diplomatic missions (i.e., am-
bassadors) in an invidious position. Why should the
latter have to produce full powers for the purposes of
signing a treaty, if heads of permanent missions need
not? For those reasons, his delegation proposed the
deletion of the subparagraph.

33. The text of subparagraph 4 (b) presented a similar
difficulty. He knew of no treaties where the presenta-
tion of full powers (with the exceptions set out in arti-
cle 7, paragraph 2, of the Vienna Convention) was not
an obligation on all the parties. Consistency required
that in the cases under consideration the same condi-
tions should apply to representatives of States and of
international organizations alike. His delegation con-
sequently proposed the deletion of the subparagraph.

34. Mr. MOUSSAVOU-MOUSSAVOU (Gabon), re-
ferring to the statement by the Chinese representative,
remarked that the distinction between "full powers"
and "powers" was undoubtedly a source of present and
potential confusion. Current practice was not clear,
and representatives of States might receive either full
powers or powers. Unless one of the results of adopting
article 7 was to encourage States to harmonize their
practices and issue uniform, full powers to their rep-
resentatives, the distinction would be hard to establish.

35. Turning to specific proposals for amendment, he
said that subparagraph 4 (b) as drafted appeared to
introduce an unjustifiable distinction between practice
as referring to the competent organs and as referring to
the international organization itself. Moreover, as or-
gans were the means of action of an organization, the
former could hardly have practices which the latter
would disavow. His delegation favoured the deletion of
the subparagraph or its absorption in a new wording, as
proposed by Japan and the United Kingdom.

36. With regard to subparagraph 2 (b), he wondered
whether it was wise or practicable to dispense with the
requirement that heads of delegations of States to an
international conference produce full powers. On what
other criteria could their authority reasonably be es-
tablished? Nor could he accept the replacement of
"heads of delegations of States" in the original draft
by "representatives accredited by States", as Austria
proposed. Lastly, and although he believed that as
drafted, subparagraph 2 O) was ambiguous and might
require some modification, he would require further
justification before agreeing with the French proposal
for its deletion.

37. Turning to subparagraph 3 (b), he asked again
what criterion, other than the presentation of appro-
priate powers, could reasonably be invoked in con-
sidering a person as representing an organization which

had no practice. He considered that the provisions of
the subparagraph might give rise to confusion at a time
when international organizations were proliferating,
and therefore favoured its rewording or deletion.
38. Mr. PASZKOWSKI (United Nations Educa-
tional, Scientific and Cultural Organization) re-
called that, in connection with article 2, subpara-
graph 1 (c), UNESCO had commented in writing (see
A/CONF. 129/5, p. 105) that the distinction between
"full powers" and "powers" did not seem necessary.
In fact, the full powers of representatives of States
were rarely "full" in the strict sense of that word, while
the powers of representatives of international organ-
izations were generally sufficient for their intended
purpose. UNESCO would prefer that the term "full
powers" be used in both cases, as an accepted formula-
tion in international relations. Should the Committee
consider, however, that a distinction should indeed be
made, it would advocate the replacement of the word
"powers" by "authorization".

39. Noting that article 7 of the 1969 Vienna Conven-
tion referred to "Ministers for Foreign Affairs" and the
draft under consideration to "Ministers of Foreign Af-
fairs", he wished to share with the Drafting Committee
his belief that the former expression was the more
correct.
40. Mr. TUERK (Austria) signified his delegation's
approval of the various proposals to incorporate the
notion of intention in subparagraph 1 (b). He believed
that any differences in those proposals were not sub-
stantive and could be resolved by the Drafting Com-
mittee.

41. He also supported the proposal for the deletion of
subparagraph 2 (e). The subparagraph was in contradic-
tion with practice and established an illogical and unac-
ceptable distinction between the heads of permanent
missions to international organizations and the heads of
bilateral diplomatic missions as far as the signing, or
signing ad referendum, of a treaty was concerned.

42. In connection with the Chinese delegation's
proposal, which he supported, he agreed that "full
powers" was a historical term employed as such in the
1969 Vienna Convention but no longer corresponding,
in the strict sense, to present realities, where the same
act could be performed with "full powers" or with
"powers".

43. He opposed the deletion of subparagraph 4 (b).
Subparagraph 2 (a) of article 7 in both the Vienna Con-
vention and the draft before the Committee listed cer-
tain categories of persons, which did not include, for
example, heads of international organizations, of whom
full powers were not required. Thus, in cases such as
that of a treaty between a State and an international
organization, the former could be represented by its
Foreign Minister, who did not have to produce full
powers, and the latter by its Director-General, who did.
Subparagraph 4 (b) was designed to take account of
that situation. If the Committee none the less decided
that it should be deleted, the Austrian delegation would
introduce a specific provision to the effect that the
administrative heads of international organizations
were not required to produce powers for the purpose of
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expressing the consent of that organization to be bound
by a treaty.
44. Mr. TREVES (Italy) supported the Austrian pro-
posal. However, the expression "an international con-
ference of States in which international organizations
participate" was awkward and likely to give rise to
difficulty.
45. He did not agree with the proposal to delete sub-
paragraph 4 (b) put forward by the Mexican and other
delegations for the cogent reasons advanced by the
Austrian representative. The joint Japanese-United
Kingdom proposal, however, offered a useful com-
promise which his delegation could accept.
46. He fully agreed with the Chinese proposal to
eliminate the distinction between "powers" and "full
powers". The Expert Consultant had made it quite
clear that the legal content of the two terms was the
same, and it would be preferable to use one term, rather
than two, to cover the same concept.
47. He also agreed on the need to restore the concept
of the intention of States, as contained in a number of
amendments, and with the Japanese-United Kingdom
proposal to combine paragraphs 3 and 4.
48. Mr. HAYASHI (Japan) said that he fully sup-
ported the Chinese proposal and the views expressed
by the Chinese representative regarding the terms
"powers" and "full powers". The Expert Consultant's
explanation had further convinced him that any distinc-
tion between those terms was unnecessary.

49. His delegation supported the Austrian proposals
and the proposals to delete subparagraph 2 (e) made by
France and the Soviet Union.

50. Mr. RASOOL (Pakistan) said that, while he had
no strong views on the proposals put forward by Aus-
tria, he would prefer on the whole to retain the termi-
nology used by the Commission.

51. The proposal by Mexico and other countries to
delete subparagraph 4 (b) was very sweeping in scope
and effect. There was a considerable body of inter-
national practice whereby heads not only of interna-
tional organizations but also of the subsidiary organs of
those organizations had entered into treaties without
formally producing powers or full powers. While he
appreciated the concern of those who proposed the
deletion of subparagraph 4 (b), it might be preferable to
redraft it to meet their concern and at the same time to
reflect existing international practice in the matter.

52. With regard to the Chinese proposal, his delega-
tion supported the distinction between "powers" and
"full powers" and considered that it should be main-
tained for the reasons it had already stated in connec-
tion with article 2. Those reasons had been confirmed
by the Expert Consultant. It had been said that full
powers had only a historical background, but history
had its own significance and should not be done away
with at a stroke.

53. With regard to the French proposal, it seemed to
him that subparagraph 2 (e), if considered in the light of
subparagraph 1 (b), was superfluous and could be de-
leted.

54. Mr. ROMAN (Romania) said that his delegation
favoured the Commission's text and considered that
the distinction made between States and international
organizations should be retained. It believed that both
terms, "full powers" for States and "powers" for inter-
national organizations, should be maintained.
55. His delegation was prepared to support the pro-
posals to delete subparagraph 4 (b) and had no difficulty
in accepting the proposal to replace certain expressions
used in article 7. It could also accept the French pro-
posal to delete subparagraph 2 (e).
56. Mr. SANYAOLU (Nigeria), stressing the need
for a distinction between powers and full powers, said
that historically States had had powers to enter into
treaties by virtue of their sovereignty. Such treaties had
generally been concluded by the sovereign himself, but
where delegation had been necessary, full powers had
been required. In the case of international organiza-
tions, the power to conclude treaties derived from the
constituent instrument. His delegation considered that
the historical distinction should be maintained, and
therefore preferred the Commission's draft.
57. While his delegation had no strong views about
the proposal to delete subparagraph 2 (e), it considered
that subparagraph 4 (b) should be retained, since it
appeared to provide for what was known as ostensible
authority. Moreover, a similar provision was to be
found in the 1969 Vienna Convention, and deletion of
the provision might prevent international organizations
from concluding treaties.
58. Mr. ALBANESE (Council of Europe) said that
subparagraph 4 (b) reflected a very wide practice fol-
lowed in the international organizations for many years
and relating mainly to the heads of secretariat of inter-
national organizations. There were two main reasons
why the Secretary-General was not required to produce
full powers. In the first place, to do so would be a mere
formality, since the Secretary-General would in fact be
signing a document for himself. Secondly, since many
agreements, including those concluded between inter-
national organizations, took the form of an exchange of
letters, it would be a complication to ask the two parties
to produce full powers. What mattered was the inten-
tion of the parties, for that was what generally regulated
all the problems that might arise as to the way in which
the intention to be bound was reflected. His delegation
therefore considered that that practice, as reflected in
subparagraph 4 (b), should be retained, and supported
the joint Japanese-United Kingdom proposal.

59. Mr. RAMADAN (Egypt) expressed his support
for the Austrian, Chinese and French proposals. He
agreed with the Mexican and Tunisian proposals to
delete subparagraph 4 (b).
60. Since, however, there were cases in which the
representative of an international organization was not
required to produce powers, he would propose that
paragraph 4 should be replaced by the following:

"The chief administrative officer of an interna-
tional organization is considered as representing that
organization for the purpose of expressing the con-
sent of that organization to be bound by a treaty
without having to produce powers".
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61. He further proposed that a new paragraph 5
should be added, reading:

"A person is considered as representing an inter-
national organization for the purpose of expressing
the consent of that organization to be bound by a
treaty if he produces appropriate powers".

62. Mr. ECONOMIDES (Greece) said that the Chi-
nese proposal was implicit in the Japanese-United
Kingdom proposal. Since the same situation was in-
volved, the question was simply one of choice of term,
and, in his delegation's view, the better-known term
"full powers" should be chosen. Any distinction would
be quite artificial.
63. He fully agreed with the Austrian proposal to
amend the wording of subparagraphs 2 (b) and (c) so as
to bring it into line with the wording of the 1969 Vienna
Convention, but was surprised at the expression' 'inter-
national conference of States", which was illogical.

64. For the reasons already stated by the French,
Chinese and other representatives, he whole-heartedly
supported the proposals to delete subparagraph 2 (e),
since its dispositions were quite contrary to Greek prac-
tice.

65. He was completely opposed to the proposals to
delete subparagraph 4 (b). Even if there were no paral-
lelism with the 1969 Vienna Convention, there was an
identity of inspiration, and the balance achieved in the
Commission's draft should not be disturbed.

66. With regard to the Cuban amendment, while he
agreed in principle with the introduction of the notion of
"intention", the intention seemed to be of a unilateral
nature.

67. In the Japanese-United Kingdom proposal, on the
other hand, the notion involved a bilateral element,
which might perhaps satisfy the delegations that had
proposed the deletion of subparagraph 4 (b) and thus
provide a compromise solution. In his view, the com-
bination of paragraphs 3 and 4 proposed by those two
countries was a matter that should be dealt with by the
Drafting Committee.

68. Mr. FLEISCHHAUER (United Nations) said
that he could have seen some merit in the proposals to
delete subparagraph 4 (b) had the Conference been
starting from scratch to draft provisions to regulate
treaty-making by and with international organizations.
It was, however, doing so against a background of some
forty years of such treaty-making, and during those
years a practice had been formally established which
was reflected in subparagraph 4 (b). That practice was
in full harmony with the constituent instruments of the
international organizations concerned and with their
purposes and principles. In many cases it had grown up
as a result of the need to conclude standard agreements
expeditiously. Certain types of agreement concluded
without the production of full powers were known to
the United Nations. They included, for instance,
90 standard technical assistance agreements concluded
by the United Nations Development Programme, and
in the 1950s a number of Special Fund agreements
which had been concluded with many of the countries
whose delegations had spoken for the deletion of the

subparagraph. The list included assistance agreements
concluded by the United Nations Children's Fund as
well as agreements dealing with the organization of
United Nations seminars and workshops. If, therefore,
the draft convention was to reflect current practice,
subparagraph 4 (b) should be retained as drafted.
69. With regard to powers and full powers, he had
already voiced doubts about the advisability of a dis-
tinction between the two, and he would ask the Expert
Consultant whether the Commission had considered
how such a distinction would work in practice. As-
suming, for example, that the distinction provided for
under the draft articles was adopted, and assuming that
a delegation to a conference submitted a power termed
full powers, would that power be rejected or recog-
nized?
70. Mr. ABDEL RAHMAN (Sudan) said that his
delegation had not been persuaded by the arguments in
favour of many of the amendments to the draft article.
With regard to the Japanese-United Kingdom amend-
ment in particular, he doubted whether the introduction
of the notion of intention was warranted and preferred
the existing draft for the reasons given in the Commis-
sion's commentary. His delegation would, however,
favour the deletion of subparagraph 2 (e) proposed by
France and the Soviet Union, since that would be con-
sistent with practice in his country.
71. Mr. POEGGEL (German Democratic Republic)
said his delegation was in general agreement with the
substance of most of article 7, but thought the article
should perhaps be redrafted to bring it closer to the text
of the 1969 Vienna Convention.
72. His delegation supported the Soviet Union pro-
posal to delete subparagraphs 2 (e) and 4 (b).
73. His delegation sympathized with the Chinese
proposal to eliminate the distinction between "full
powers" and "powers", since it was difficult to dif-
ferentiate between the two terms in the German lan-
guage, but he understood the Commission's intention in
making such a distinction. His delegation could accept
the existing draft on that point. An alternative solution
might be the UNESCO representative's proposal for
the use of a different term.
74. He considered that the Austrian proposal to re-
place the words "heads of delegations of States" by the
words "representatives accredited by States" in sub-
paragraph 2 (b) was inadvisable, since it extended the
category of persons not required to produce full pow-
ers. On the other hand, he welcomed the proposal in the
second part of the Austrian amendment to replace the
words in paragraph 2 (c) "to an organ of an international
organization" by the words "to an international organ-
ization or one of its organs'', and the words'' within that
organization" by the words "in that organization or
organ", since the change tended to stress the organiza-
tion as a whole rather than its individual organs.

75. His delegation could not accept the first part of the
Japanese-United Kingdom amendment, and although
the second part appeared to have merit, he preferred
the Soviet amendment.
76. Mr. FOROUTAN (Islamic Republic of Iran) con-
sidered that a distinction should be made between the
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representation of States and that of international organ-
izations when concluding a treaty. To give full powers
to representatives of international organizations might
suggest that those representatives enjoyed unlimited
powers which the organizations themselves did not
enjoy. Basically his delegation endorsed the present
draft, although it favoured the Austrian amendment
since other representatives were accredited in addi-
tion to heads of organizations. He opposed the deletion
of subparagraph 4 (b). The result might be a situa-
tion where international organizations were required to
produce full powers on every occasion, which might
well cause difficulty. His delegation supported the
proposals by France and the Soviet Union to delete
subparagraph 2 (e), since heads of mission should al-
ways enjoy full powers in any undertaking. His del-
egation did not support the Chinese amendment or
the Japanese-United Kingdom amendment. The Cuban
amendment appeared to be close to the Commission's
draft, and he would support its submission to the
Drafting Committee.
77. Mr. CASTROVIEJO (Spain), speaking on a point
of order, asked whether, in accordance with rule 18 of
the rules of procedure, the Expert Consultant should
not have been called upon to answer the question put
by the United Nations representative immediately fol-
lowing the question. His delegation would be grateful if
the question could be clarified.
78. The CHAIRMAN invited the Expert Consultant
to answer the question. In accordance with his practice
at earlier meetings, he had been waiting for further
requests for clarification so that they could be dealt
with together.
79. Mr. REUTER (Expert Consultant) said that the
United Nations representative had asked what the sit-
uation would be if the "powers" submitted by an inter-
national organization, the United Nations, for example,
in accreditation of its representative were described in
the credentials as "full powers". If the United Nations
was neither a party to the proposed convention nor
directly bound by it, the Organization would have the
right to assign whatever title it wished to the document
of accreditation. Otherwise there would be two docu-
ments. One would be the document of accreditation
giving "full powers" to the representative. The second
would be a letter explaining to the other parties or the
Conference that the term "full powers" was, for the
purposes of that particular act, used as the equivalent of
"powers" as contained in article 7 of the convention.

80. Mr. MONNIER (Switzerland) said that his del-
egation supported the Austrian amendment, since the
Commission's commentary was neither convincing
nor accurate. He also supported the elimination of the
distinction between "full powers" and "powers" for
three reasons. First, as the German Democratic Repub-
lic representative had pointed out, the distinction be-
tween the two terms could not easily be made in the
German language, which was sufficient reason in itself
to avoid making the distinction. Secondly, as the
Expert Consultant had said, the expression "full
powers" was a traditional one which served as a label
for the powers or authority required for specific acts;
but in no sense did the term "full" have literal meaning.

Thirdly, if it had been the general practice to distinguish
between powers there would have been a justification
in the draft convention for making such a distinction,
but that was not in fact the case. His delegation there-
fore supported the Chinese amendment.
81. His delegation was in favour of the first part
of the amendment proposed by Japan and the United
Kingdom and believe that the "intention" of the par-
ties was relevant. Finally, his delegation also supported
the amendments to subparagraphs 2 (e) proposed by
France and by the Soviet Union, since there was no
general reason to give permanent missions to inter-
national organizations special privileges greater than
those accorded to bilateral missions.
82. The CHAIRMAN said that it was his impression
that as a result of the division of opinion on the ter-
minological distinction between "full powers" and
"powers" a vote would be needed. A compromise
seemed unlikely. He accordingly requested delegations
not to raise the issue again unless they had new ar-
guments to put forward.
83. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that the distinction between "full powers"
and "powers" was intended to emphasize that States
had powers in the broadest sense in regard to the adop-
tion of treaties or in any other matter, whereas inter-
national organizations were limited by their constituent
instruments. His view, based on his experience as a
member of the Credentials Committee of the Inter-
national Atomic Energy Agency, was that the members
of any credentials committee would be concerned less
with the form of the credentials presented than with the
underlying substance. The content of the powers was
the basic point, not what they were called.

84. The deletion of subparagraph 4 (b) proposed by
his delegation would permit any person, and not only
the Secretary-General of an international organization,
to act without powers. He saw no loss of prestige to
the Secretary-General if he were required to produce
powers, which in any case would not be drawn up by
himself but by an organ of the international organ-
ization.

85. With regard to the supposed difficulty of having to
produce powers in respect of agreements contained in
letters or notes, many treaties covered by the 1969
Vienna Convention were concluded by exchange of
letters, for which powers had been drawn up by States
in each instance. He saw no reason why international
organizations could not do the same. On the other hand,
if the Secretary-General alone signed an agreement
with a State member of an organization and failed
to inform the other States members or organs of the
international organization, the latter would be un-
aware of the treaty. It was therefore appropriate that
the Secretary-General should be required to produce
powers, and not be automatically and ex officio
exempt. The subparagraph should be deleted.

86. Mr. VIGNES (World Health Organization) said
that the representatives of the Council of Europe and
the United Nations had presented the basic arguments
against the deletion of subparagraph 4 (b). For his or-
ganization, the subparagraph's deletion would create
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practical difficulties, since the organization's sovereign
organ responsible for conferring powers met but rarely.
That deletion would also create an illogical situation,
certain parties being dispensed from a formality while
others were obliged to adhere to it. It would also be
utterly contrary to established international practice.
He therefore supported the solution proposed in the
present draft.
87. Mr. BARRETO (Portugal) supported the Austrian
amendment and favoured the deletion of subpara-
graph 2 (e), as proposed by France and the Soviet
Union. He agreed that subparagraph 1 (b) should incor-
porate the notion of "intention", and accordingly sup-
ported the first part of the amendment proposed by
Japan and the United Kingdom. He also supported the
combination of paragraphs 3 and 4 proposed in that
joint amendment.
88. Mr. VAN TONDER (Lesotho) hoped there woujd
be no need for a vote on the question of "full powers"
and "powers". His delegation supported the amend-
ment proposed by China, since it considered that the
distinction between "full powers" and "powers" was
legally meaningless. His delegation also supported the
joint Japanese-United Kingdom amendment, since the
act of adopting a text was an executive act requiring
"intention" to be clearly manifested, not merely in-
ferred. His delegation saw subparagraph 2 (e) as a re-
statement of existing practice and believed that it
should not be deleted.
89. Mr. HARDY (European Economic Community)
said that the point of article 7 was to provide for the
representative quality of the person empowered to per-
form official acts in relation to the treaty. The question
of official authorization was a separate question from
the organizations's capacity to conclude treaties, and
there was no difference of substance between States
and international organizations in regard to official
representative quality.

90. He believed the proposals of China and of Japan
and the United Kingdom had considerable merit and
were in accord with established practice. The instru-
ments issued by the EEC were the appropriate full
powers. It would simplify the Conference's task and
make the future application of the draft articles easier if
one term were used.
91. He believed the deletion of subparagraph 4 (b)
would be undesirable for the reasons stated by the
Council of Europe and the United Nations represen-
tatives.
92. By way of explanation of EEC treaty practice, he
stated that, in the case of the EEC, treaties were con-
cluded by a formal act of the Council of Ministers. Full
powers were issued to the person or persons authorized
to deposit the act expressing the consent of the Com-
munity to be bound by the treaty.
93. Regarding the reference to "competent organs"
in subparagraph 4 {b), it was his delegation's under-
standing that it was for the organization itself to deter-
mine which were its competent organs and their roles.
This was an internal matter. In the framework of the
EEC, the organs principally concerned in the treaty-
making process were the Commission and the Council.
The Commission alone was competent to negotiate in-
ternational agreements. The Council alone was com-
petent to take the formal decision to conclude, on the
basis of a proposal by the Commission. Other organs
might also be involved in the EEC treaty-making pro-
cess, by virtue either of the constituent instrument or of
established practice; this was notably the case with
regard to the European Parliament.
94. His comments also applied to all the other articles
where the expression "competent organ" appeared,
namely, article 2, subparagraph 1 (c bis), article 20,
paragraph 3, and article 45, subparagraph 2 (b).

The meeting rose at 1 p.m.

8th meeting
Tuesday, 25 February 1986, at 3.10 p.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] {continued)

Article 7 (Full powers and powers) {continued)

1. Mr. HAMID (Indonesia) said that his delegation
had no strong feelings about distinction between pow-

ers and full powers being removed, as proposed in the
Chinese amendment (A/CONF. 129/C.l/L. 16). It fully
supported the introduction of the notion of intention
suggested by the United Kingdom and Japan in doc-
ument A/CONF. 129/C.1/L.26. It was not in favour
of deleting subparagraph 4 (b), but could accept
the proposals made by Austria (A/CONF. 129/C. 1/L.4).
His delegation fully supported proposals by France
(A/CONF. 129/C. 1/L.20) and the Soviet Union (A/
CONF. 129/C. 1/L.29) to delete subparagraph 2 {e) for
the reasons given by the sponsors.

2. Mr. LUKASIK (Poland) said that, in the discus-
sion of article 2, subparagraphs 1 (c) and 1 (c bis), his
delegation had stated (2nd meeting) its preference for
maintaining the International Law Commission's dis-
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tinction between "powers" and "full powers" for the
reasons given in paragraph (10) of the commentary to
that article (see A/CONF. 129/4). It shared the view
that it was inappropriate to use the expression "full
powers" in the case of an organization, since the ca-
pacity of such a body to bind itself internationally was
always of a secondary nature, and thus never unlimited
as was that of sovereign States.
3. His delegation was in favour of introducing into
paragraph 1 the notion of intention, which appeared in
article 7 of the 1969 Vienna Convention on the Law of
Treaties.' The simplest proposal put forward to achieve
that was the change suggested by the Soviet Union in
paragraph 2 of document A/CONF.129/C.1/L.29, but
his delegation had no objection to the Cuban proposal
(A/CONF.129/C.1/L.25). Nor did it object to the joint
proposal by Japan and the United Kingdom, apart from
the fact that it saw no reason to insert in subpara-
graph 1 {b) a reference to international organizations,
since paragraph 1 dealt with States only.
4. Poland supported Austria's proposal and also the
proposals to delete subparagraph 2 (e). There seemed to
be no reason to differentiate between heads of bilateral
and multilateral missions; moreover, the provision in
that subparagraph conflicted with Poland's constitu-
tional law.
5. His delegation supported the idea of introducing
the notion of intention into paragraph 3, as proposed by
the Soviet Union and Cuba. To some extent it also
agreed with the idea underlying paragraph 2 of the
Japanese and United Kingdom proposal, but it could
not approve the formulation those delegations sug-
gested since it would conflict with the proposal to delete
subparagraph 4 (b). The idea of merging paragraphs 3
and 4 would be acceptable only if it could be reconciled
with the suggestion to delete subparagraph 4 (b), but at
present that was not feasible. The point about that
subparagraph was that, while a treaty could be nego-
tiated only by physical persons, the final expression
of consent by international organizations to be bound
by a treaty could be made by a collegiate intergov-
ernmental organ of the organization through the adop-
tion of an appropriate decision, thus eliminating the
need for a physical person to act as an intermediary
between the States concerned and the international
organization except in respect of the physical transmis-
sion of the will of the organization. While, therefore,
subparagraph 3 (b) was essential, subparagraph 4 (b)
was not. However, if it was the wish of the majority to
retain subparagraph 4 (b), his delegation would like the
text to use the verb "to communicate", which implied
that consent could be given by an organ, instead of the
verb "to express".

6. Mr. C AMINOS (Organization of American States)
said that, for the reasons stated by speakers at the
previous meeting, among them the representatives of
Austria and the United Nations, his organization was in
favour of retaining subparagraph 4 (b) since it reflected
the uniform practice of the Organization, whose origins

' See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

went back almost a century. At the regional level, the
Organization's experience of concluding treaties was
similar to that of the United Nations at world level. If,
therefore, one of the essential tasks of the Conference
was to codify existing customary international law,
subparagraph 4 (b) ought to go into the draft conven-
tion. His organization supported the Chinese proposal
to remove the distinction between "powers" and "full
powers".
7. Mr. HERRON (Australia) said that in essence arti-
cle 7 was simpler than article 7 of the 1969 Vienna
Convention. The tendency to avoid subjective notions
in treaty practice might partly explain the omission of a
reference to intention from the International Law Com-
mission's draft. That was acceptable, but his delegation
could also agree to the restoration of some of the ter-
minology and substance of the 1969 Vienna Convention
along the lines proposed by Austria and by Japan and
the United Kingdom. If a reference to intention was
restored, it should be the joint intention of the parties
concerned, as proposed by Japan and the United King-
dom, rather than the unilateral intention of a single
State, which the Cuban proposal recommended. His
delegation fully understood the reasons why the Com-
mission had maintained the distinction between powers
and full powers in the draft articles, but it would prefer
it to be eliminated because it was artificial rather than
functional and could be confusing.

8. His delegation could accept the deletion of sub-
paragraph 2 (e). Paragraphs 3 and 4 should emphasize
the practice of organizations in adopting or authenti-
cating the text of a treaty and in being represented for
the purpose of expressing their intention to be bound
by a treaty. In his region there was a fast-developing
body of regional treaty practice whose procedures were
characterized by a large degree of informality, so much
so that it had become known as the "Pacific way". His
delegation would like the draft convention to provide
scope for procedures of that kind to expand, particu-
larly in the case of organizations. It therefore opposed
the proposals to delete subparagraph 4 (b) and ap-
proved the simple drafting and uniform substance of the
formulation of paragraphs 3 and 4 proposed by Japan
and the United Kingdom.

9. Mr. ROSENSTOCK (United States of America)
welcomed the general support being expressed for the
International Law Commission's text. A number of
delegations had proposed drafting amendments which,
on the whole, would improve it. His delegation sup-
ported the Austrian proposal, which brought the text
closer to that of article 7 of the 1969 Vienna Conven-
tion. The impressive evidence adduced by represen-
tatives of international organizations about their prac-
tice in respect of the expression of consent to be bound
by a treaty suggested that the Commission had rightly
adopted subparagraph 4 (b). Accordingly, his delega-
tion could not support the proposals to delete it.

10. His Government's practice as a depositary to
some extent led it to support the Chinese proposal. One
of the conventions for which the United States was
a depositary was the Food Aid Convention, 1980, to
which both States and international organizations
might become parties. Having had the duty of exa-
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mining documents submitted in regard to that Con-
vention by representatives of Governments and of an
international organization, he had taken a practical ap-
proach similar to that described by the representative of
the Soviet Union at the previous meeting: he had simply
looked at them to see whether the person presenting the
document was authorized to act on behalf of the State
or organization which he or she purported to represent,
because it was the substance of the document rather
than its title which determined its legal effect. That was
true in domestic law too.

11. His delegation also supported the proposals to
delete subparagraph 2 (e), which did not represent cus-
tomary practice. The proposal by Japan and the United
Kingdom to merge articles 3 and 4 brought the text
closer to the 1969 Vienna Convention, and therefore
had the full support of his delegation.
12. Mr. SKIBSTED (Denmark) said that the Comis-
sion's formulation of subparagraphs 3 (b) and 4 (b)
was appropriate, both on account of its flexibility and
because the competence of administrative officers of
international organizations to conclude treaties often
derived from the practice of the organization in ques-
tion and not from explicit full powers. His delegation
therefore opposed the proposals to delete subpara-
graph 4 (b). China's proposal to eliminate the distinc-
tion between powers and full powers was well founded
and, in the light of the observations made by the Expert
Consultant at the previous meeting, should be sup-
ported. The proposal by Japan and the United Kingdom
to combine articles 3 and 4 was equally acceptable to his
delegation. It also approved Austria's proposal. Pro-
posals which were really drafting ones should of course
be referred to the Drafting Committee. Noting what
Lesotho had said at the previous meeting about sub-
paragraph 2 (<?)- his delegation would welcome an
explanation by the Expert Consultant of the back-
ground to its inclusion in the draft and some indication
whether or not it should be deleted.

13. Mrs. THAKORE (India) said that her delegation
approved the Commission's wording of subpara-
graphs 2 (b) and 2 (c); it was more precise than the
wording proposed by Austria, which reverted to the
language of the 1969 Vienna Convention, and it was in
keeping with the 1975 Vienna Convention on the Rep-
resentation of States in Their Relations with Inter-
national Organizations of a Universal Character.2 Her
delegation could not accept the proposals to delete
subparagraph 4 (b). The explanation given by the
Expert Consultant and the numerous examples cited by
the representative of the United Nations at the previous
meeting had convinced it of the usefulness of retaining
that subparagraph as it stood, since it conformed fully
to international practice. As the representatives of the
World Health Organization and other international or-
ganizations had stated at that meeting, its deletion
would create difficulties. The representative of the In-
ternational Atomic Energy Agency had suggested, the

2 Official Records of the United Nations Conference on
the Representation of States in Their Relations with International
Organizations, vol. II (United Nations publication, Sales
No. E.75.V.12), p. 207.

replacement of the words "the practice of the com-
petent organ of the organization" by a broader expres-
sion such as "the relevant rules of the organization"
(see A/CONF. 129/5, p. 126), but her delegation pre-
ferred the existing wording, which was more specific.
14. Her delegation had no strong views about the
Chinese proposal to use the term "full powers" for
both the representatives of States and those of interna-
tional organizations, or on that aspect of the amend-
ment proposed by Japan and the United Kingdom. It
could not support the proposals to delete subpara-
graph 2 (e). It considered that the heads of permanent
missions to international organizations should be com-
petent, either through practice or other circumstances,
only to sign ad referendum the text of a treaty between
the accrediting States and the organization concerned.
15. With regard to the Japanese and United Kingdom
proposal to reintroduce the notion of intention em-
bodied in the 1969 Vienna Convention, and to combine
paragraphs 3 and 4, there were no good reasons why the
Conference should not follow the more recent rule on
the subject in the 1975 Vienna Convention on the Rep-
resentation of States. Her delegation therefore pre-
ferred the Commission's text, which might be improved
where necessary by drafting changes.

16. Mr. RODRIGUEZ CEDENO (Venezuela) said
that his delegation was in favour of maintaining the
distinction between the "full powers" of representa-
tives of States and the "appropriate powers" of repre-
sentatives of international organizations. A real dif-
ference existed between the two types of representative
on account of the differing capacities of the subjects of
international law which they represented. His delega-
tion therefore opposed China's proposal, which would
eliminate that distinction.
17. Subparagraph 4 (b), the deletion of which was
proposed by a number of delegations, was unneces-
sarily wide-ranging; but his own delegation believed
that to limit the action of representatives of interna-
tional organizations by deleting it might hinder the func-
tioning of the organizations. The Conference should
seek formulation for the subparagraph which took ac-
count of the practice and objectives of the organization
concerned and offered a moderate degree of flexibility.
His delegation had no difficulty in accepting Cuba's
proposal, which would introduce into the draft the no-
tion of intention contained in the 1969 Vienna Con-
vention.

18. Mr. NEGREIROS (Peru) said that some matters
dealt with in article 7 appeared to relate to formal ques-
tions but in fact involved matters of substance. States
and international organizations could not really be con-
sidered as comparable entities from the point of view of
their characteristics, rules, functions, structure, rep-
resentation and powers. States were well defined en-
tities; international organizations were more abstract
and possessed a rather imprecise and still evolving
capacity. It was therefore appropriate to distinguish
between States and international organizations in re-
gard to functions, rules, prerogatives, procedures and
the capacities of their representatives, as problems
might arise with general authorizations issued in a rush
to establish an hypothetical equivalence between inter-
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national organizations and States. His delegation was
therefore in favour of maintaining the Commission's
distinction between full powers and powers.
19. It supported the proposals of Mexico and Tunisia
to delete subparagraph 4 (b), as well as the Soviet
Union's proposed new wording for subparagraphs 1 (b)
and 3 (b).
20. Mr. JESUS (Cape Verde) said that his delega-
tion wished to reaffirm the position it had expressed in
the discussion on article 2 (2nd meeting). The Com-
mission's distinction between "full powers" and
"powers" was valid, and unless there was a major
difference of views on the matter or a major gap to be
filled, it should be retained. What mattered was the
content of the article, not its title.
21. As to the substantive provisions of article 7, his
delegation could support the amendment submitted by
Japan and the United Kingdom in regard to subpara-
graph 1 (b). It also approved the Austrian amendment to
subparagraph 2 (b) for the reason given by the sponsor
of the proposal at the previous meeting.
22. Subparagraph 2 (c) dealt with bilateral agreements
signed by States and an international organization: in
such cases there was no precedent for a representative
other than the head of a permanent mission signing such
an agreement on behalf of his country. It would there-
fore be better to adhere to the Commission's wording
for subparagraph 2 (c) and to reject the Austrian sugges-
tion for it.
23. As a justification for the French proposal to delete
subparagraph 2 (e), it had been maintained that it was
not the practice of the international community to grant
the heads of permanent missions the authority to sign a
treaty without having to produce full powers. That view
seemed to be contradicted by article 12, paragraph 2, of
the 1975 Convention on the Representation of States.
Since that Convention dealt specifically with the ques-
tion of representation, it should not be derogated from
in the draft convention. However, if the question was
understood to have been taken care of by subpara-
graph 1 (a) of the article, his delegation would not
oppose the deletion of subparagraph 2 (e).
24. His delegation could support the rewording of
paragraphs 3 and 4 proposed by Japan and the United
Kingdom, but not the proposals to delete subpara-
graph 4 (b). The Japanese and United Kingdom pro-
posal modified subparagraph 4 (b) in a manner which
should prove acceptable.
25. Mr. KANDIE (Kenya) said that it was clear that
the various amendments proposed did not fundamen-
tally alter article 7. His delegation would therefore pre-
fer to keep to the text drafted by the Commission. After
reading paragraph (9) of the Commission's commentary
and listening to the Expert Consultant's explanation at
the previous meeting concerning "powers" and "full
powers", he had concluded that the distinction be-
tween those terms should be maintained, but not at the
expense of flexibility. His delegation approved the
proposals to delete subparagraph 2 (e), since it believed
that heads of permanent missions should not have the
right to sign treaties without having to produce full
powers. It opposed the proposals to delete subpara-

graph 4 (b) for the reasons given by the representatives
of Nigeria, Austria and the Council of Europe.
26. His delegation agreed with the proposal by Japan
and the United Kingdom to introduce the principle of
intention into subparagraph 1 (b), in keeping with the
1969 Convention, but it would find difficulty in ap-
proving their suggestion to combine paragraphs 3 and 4.
27. Mr. GUNEY (Turkey) said that the proliferation
of amendments to article 7 showed that the Interna-
tional Law Commission's text could be improved. His
delegation supported the Austrian amendment and the
Chinese proposal to eliminate references to "powers"
as distinguished from "full powers": there was no need
to depart from the precedent set by article 7 of the 1969
Convention in that regard. His delegation could support
the proposals made by France and the Soviet Union to
delete subparagraph 2 (e). The Cuban amendment in-
troduced a unilateral concept of intention which, he
felt, would give rise to difficulties. The proposal put
forward by Japan and the United Kingdom was more
satisfactory, in that it was based on the concept of joint
intention.

28. Mr. CASTROVIEJO (Spain) said that the Expert
Consultant's explanation concerning the distinction be-
tween "full powers" and "powers" and the arguments
put forward during the discussion had persuaded his
delegation that the distinction did not have any real
content and did not justify the departure which it rep-
resented from the 1969 Convention. The amendment
proposed by China should therefore be adopted.

29. With regard to subparagraphs 2 (b) and (c), he
considered that the change proposed by Austria would
benefit practice in treaty-making relations between
States and international organizations and would not
affect either validity of representation or capacity in the
matter of adoption of texts. His delegation supported
the proposals to delete subparagraph 2 (e). As to the
deletion of subparagraph 4 (b), the representatives of
Austria and the World Health Organization had given
pertinent examples of the difficulties which that would
cause. The proposal submitted by Japan and the United
Kingdom was a worthwhile attempt to obviate the
problems posed by the existing text and might be used
by the Drafting Committee as a basis for a generally
acceptable wording.

30. Mr. TEPAVICHAROV (Bulgaria) said that arti-
cle 7 as drafted by the International Law Commission,
with its distinction between "full powers" for the rep-
resentative of a State and "powers" for the represen-
tative of an international organization, was acceptable
to his delegation. The distinction, although it could not
be drawn in all languages, served to emphasize the
difference between the legal basis of the treaty-making
capacity of States on the one hand and that of interna-
tional organizations on the other. His delegation shared
the view of the Expert Consultant that the distinction
did not relate to the mandates of representatives.

31. He had noted with satisfaction that several of the
proposals before the Committee were intended to align
the text of the draft convention more closely with that
of article 7 of the 1969 Vienna Convention or article 12
of the 1975 Vienna Convention. There must, however,
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be a slight difference in the wording of the three conven-
tions in one respect: while article 7, subparagraph 1 (a),
of the 1969 Convention spoke of "appropriate full
powers", article 12, paragraph 1, of the 1975 Con-
vention referred to "full powers", and in his opinion it
was the latter term which should be used for States in
the draft convention as well. But his delegation would
insist on the use of the word "appropriate" in sub-
paragraph 4 (a). In the light of the explanation given at
the previous meeting by the representative of Austria,
his delegation could support the amendment submitted
by the Austrian delegation.

32. The proposals to delete subparagraph 4 (b) were
acceptable, since the Commission's wording of the
provision was too broad and did not fully reflect estab-
lished practice. Neither the representative of a State
nor the representative of an international organization
was acting as an individual when expressing consent to
be bound by a treaty; he was called a representative
because he acted on behalf of an entity, which defined
the scope and purpose of his representation. Normally,
in the case of an international organization the chief
administrative officer, when negotiating a treaty with a
State, either fulfilled a duty imposed on him by the rules
of the organization or executed a decision taken by a
competent organ of that organization with the consent
of its members. There was thus no difficulty in requiring
a chief administrative officer of an organization to
present full powers: the legal effect of such a document
was to certify that the representative of the interna-
tional organization had been duly authorized by the
competent organs, in conformity with the rules of that
organization, to enter into a contractual relationship or
to consent to a treaty. The existing wording of sub-
paragraph 4 (b) was therefore unacceptable to his del-
egation.

33. He could support the proposals to delete sub-
paragraph 2 (e), since the text proposed by the Commis-
sion introduced an innovation which was not based on
the generally accepted practice, namely, that the head
of a permanent mission normally produced full powers.
It should be left to each State to determine the rule;
under Bulgarian law full powers were required for the
purpose contemplated in subparagraph 2 (e).

34. The proposals by Japan and the United Kingdom
and by Cuba and the proposal in paragraph 2 of the
Soviet Union amendment were of a similar nature. The
Cuban amendment was based on unilateral intention,
and that would enable his delegation to support it.
There was no ground for introducing the notion of joint
intention into subparagraphs 1 (b) and 3 (b) as proposed
by the United Kingdom and Japan. Representation was
a matter of sovereignty or discretionary power gov-
erned by the internal law of the State or the rules of the
organization concerned. The Soviet proposal to replace
the word "considered" in those subparagraphs by the
words "intended to be considered" would improve the
text without making major changes in it.

35. The problems raised by article 7 were not of a
drafting nature, and consequently the article should not
be referred to the Drafting Committee without clear
guidelines from the Committee of the Whole.

36. Mr. BERNAL (Mexico) said that his delegation
could accept the Commission's text of article 7 in the
light of the Expert Consultant's explanation of the dis-
tinction between "full powers" and "powers". At the
same time, he welcomed the proposals for amending
subparagraphs 1 (b), 2 (b) and 2 (c). It might of course be
possible to eliminate subparagraph 2 (c) if the majority
of the Conference agreed that heads of permanent mis-
sions should be included in the category of those rep-
resentatives required to produce full powers.

37. His delegation's proposal that subparagraph 4 (b)
should be deleted (A/CONF. 129/C. 1/L.8) did not over-
look the practice of international organizations, but was
based on the view that such practice was not yet a
customary norm of international law. The proposal to
fuse paragraphs 3 and 4 as currently drafted, as ad-
vocated by Japan and the United Kingdom, would not
be acceptable to his delegation. A possible way of ca-
tering for the practice of organizations might be a com-
promise: to delete the subparagraph but to introduce
into the draft article a provision along the lines sugges-
ted at the previous meeting by the Egyptian represen-
tative (para. 60) and by the Austrian representative in
his second statement (para. 43).

38. Mr. MBAYE (Senegal) said that his delegation
opposed the Chinese proposal. The distinction between
"full powers" for the representatives of States and
"powers" for those of international organizations
should be maintained; it in no way lessened the powers
of those representatives or hampered organizations in
their relations with other subjects of international law.
Regarding the changes proposed by Austria, his delega-
tion would prefer to retain the term "heads of del-
egations of States". The functions of the head of a
delegation were different from those of its other mem-
bers, and the exemption from the production of full
powers should not be extended to all the members of a
delegation. His delegation could, however, accept the
proposed substitution of the words "to an international
organization or one of its organs" for the words "to an
organ of an international organization".

39. His delegation had no objection in principle to the
deletion of subparagraph 4 (b), but the Committee must
take account of the fact that international organiza-
tions, particularly those of a universal character, were
increasingly active in international life. It must not
hamper their work by approving a requirement that
their representatives should produce formal powers in
all circumstances. On the whole, therefore, his delega-
tion was in favour of the retention of the subparagraph.

40. It could support the joint amendment by the
United Kingdom and Japan to combine paragraphs 3
and 4. With regard to their proposed wording for sub-
paragraph 1 (b), it would be better to follow article 7 of
the 1969 Vienna Convention more closely. He therefore
suggested that the words "the intention of the States
and international organizations concerned" should be
replaced by the words "the practice of the States and
international organizations concerned", which were
more objective.

41. His delegation approved the proposal of France to
delete subparagraph 2 (e).
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42. Mr. ALMOD6VAR (Cuba) said that the Commis-
sion's wording for article 7 seemed more precise than
that proposed by Austria, but his delegation could ac-
cept the latter if delegations as a whole favoured it.
43. Regarding the proposals to delete subpara-
graph 4 (b), Cuba's position was that international or-
ganizations were the creation of States and should be
treated as such. The article should therefore be worded
so as to ensure that the person or representative con-
cerned would be required to present appropriate doc-
uments.
44. As to the amendment proposed by China, his del-
egation had listened with interest to the explanation
by the Expert Consultant at the previous meeting and
was prepared to accept either the wording proposed
by the International Law Commission or the Chinese
proposal.

45. There were a number of similarities between the
proposal by the United Kingdom and Japan and his
delegation's own proposal. The latter conveyed the
same idea as paragraph 2 of the proposal by the Soviet
Union. His delegation supported the proposals to de-
lete subparagraph 2 (e), but if the subparagraph was
retained it would prefer the wording of its own proposal
for subparagraphs 1 (b) and 3 (b) to that of the Soviet
Union proposal.

46. Mr. ROZOQI (Kuwait) said that his delegation
found it difficult to accept subparagraphs 2 (e) and 4 (Jb)
as drafted by the International Law Commission be-
cause they were ambiguous. It would therefore support
the proposals to delete both subparagraphs. It did not
think it was necessary to establish a distinction between
"full powers" and "powers", and it could therefore
support the Chinese amendment.

47. Mr. KRUMREI (Federal Republic of Germany)
said that the question of the distinction between
"powers" and "full powers" might be left aside until a
decision was taken on article 2. In his delegation's view
there was no difference of substance between the two
terms, and it therefore supported the Chinese amend-
ment. Representatives of international organizations
had said that the formulation of subparagraph 4 (b)
described established practice, which the draft conven-
tion should not limit, either for the present or for the
future. The proposal to merge paragraphs 3 and 4 of the
article was an excellent one, and his delegation would
support it.

48. Mr. ROCHE (Food and Agriculture Organization
of the United Nations), commenting on the proposal to
delete subparagraph 4 (b), said the Committee should
bear in mind that many international organizations con-
cluded a considerable number of instruments every
year that would be covered by the draft articles. The
great majority of those instruments were concluded in
accordance with procedures of a relatively informal
and, above all, practical character. The practice of his
organization over its more than 40 years of existence
had been not to issue full treaty-signing powers either to
its executive head, the Director-General, or to officials
to whom the function had been delegated. Nor were full
powers produced by the States or organizations that
were parties to the treaties concluded with it. The del-

etion of the subparagraph would contradict that prac-
tice, which had stood the test of time. Moreover, to
require "appropriate powers" in subparagraph 4 (a)
would be to introduce an onerous and seemingly un-
necessary formality that would hinder both organiza-
tions and States dealing with them. If the signatories of
all treaties which provided for assistance to his organ-
ization's member countries were to require full powers,
delay in concluding them would be inevitable. In cases
of emergency assistance to developing countries, for
example, the formality would be both impractical and
counterproductive. His organization therefore urged
the Committee to view the proposal to delete subpara-
raph 4 (b) in the light of the effect it would have on the
efficacy of international organizations. The retention of
the subparagraph would not, of course, mean that or-
ganizations would never have to produce full powers; in
some cases, such as the conclusion of a very formal
instrument or compliance with the rules of procedure of
a particular conference, they might well be required as
an exception to the general rule. He expressed his
organization's support for the many delegations that
had already supported the idea of deleting the distinc-
tion between "full powers" and "powers".
49. Mr. EIRIKSSON (Iceland) said that his delega-
tion would support the Chinese proposal, the Austrian
proposal and the proposals by France and the Soviet
Union to delete subparagraph 2 (e). It also agreed with
the idea of incorporating the notion of intention in the
draft article, as recommended in the Japanese and
United Kingdom proposal and in those of Cuba and the
Soviet Union. The differences between those three
proposals might be resolved as a drafting matter. His
delegation regarded it as desirable that the article
should refer to the intention of all the parties con-
cerned. It favoured the retention of subparagraph 4 (b)
in the form of the merger of paragraphs 3 and 4 pro-
posed by Japan and the United Kingdom.
50. Mr. HALTTUNEN (Finland) said that his del-
egation could support the Austrian amendment, which
would bring subparagraphs 2 (b) and 2 (c) of article 7
into line with the corresponding article of the 1969
Vienna Convention, but it would like the words "an
international conference of States and international or-
ganizations" to be used in subparagraph 2 (b). A de-
cision on that point might be left to the Drafting Com-
mittee.
51. His delegation had doubts regarding the proposal
to delete subparagraph 4 (b). The representative of the
United Nations at the previous meeting had provided
some important information about the established
treaty-making practice of the most important and un-
iversal of all intergovernmental organizations. In the
light of that, his delegation would prefer the subpara-
graph to be retained in the form proposed by the Inter-
national Law Commission.
52. On the question of "full powers" and "powers",
it felt some sympathy with the Chinese amendment.
There was, in practice, no substantive difference be-
tween the two terms, and the Finnish language, like the
German, made no such distinction.
53. The proposal of France and the Soviet Union to
delete subparagraph 2 {e) was acceptable because sub-
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paragraph 1 (b) covered the same point. The Japa-
nese and United Kingdom amendment, which com-
bined paragraphs 3 and 4, was also acceptable to
his delegation and would make the draft article more
compact.

54. Mr. RIPHAGEN (Netherlands) said it was not
really necessary to retain the distinction between "full
powers" and "powers". Furthermore, the "powers",
even of representatives of States, were never in fact
"full".

55. There were some slight differences of wording
between article 7 of the 1969 Vienna Convention and
the International Law Commission's draft. Subpara-
graph 1 (b) of the former contemplated both the practice
and the intention of the States concerned. The Commis-
sion's draft was less clear in that respect, since it spoke
of "practice" but did not specify the entities whose
practice was contemplated. The reference to "prac-
tice" in subparagraph 4 (b) of the draft was linked only
with "the competent organs of the organization" and
was thus one-sided.

56. In the Cuban proposal for subparagraph 3 (/>),
both "practice" and "intention" related only to inter-
national organizations. The Japanese and United King-
dom amendment, on the other hand, was closer to the
formulation in the 1969 Convention. That approach
seemed preferable, since two sides were involved and
each should know that they were dealing with the right
person. The circumstances were, of course, important;
every negotiation had its own procedure. Both the 1969
Vienna Convention and the Commission's draft arti-
cle 7 offered flexibility in regard to that procedure, and
that characteristic should be preserved in the final text.

57. He could not agree that the difference between the
amendment proposed by Cuba and the Japanese and
United Kingdom proposal was merely one of drafting.
He favoured the retention of subparagraph 4 (b) in the
manner suggested in the latter proposal, which pro-
vided the desired flexibility. His delegation therefore
approved that proposal, as well as the changes pro-
posed by Austria.

58. Mr. WANG Houli (China) said that he was gra-
tified by the amount of support that had been expressed
for his delegation's amendment. The discussion had
made it abundantly clear that there was no substan-
tive difference between the terms "full powers" and
"powers". The Committee need take no decision on
the matter until it reverted to article 2.

59. Regarding the other proposals, his delegation
could agree to the deletion of subparagraph 2 (<?) and to
the changes proposed by Austria.

60. Mr. SANG HOON CHO (Republic of Korea) said
that his delegation would support the Austrian amend-
ment for the practical reasons explained by the
sponsor.

61. It was in favour of deleting subparagraph 2 (e),
which covered the same ground as subparagraph 1 (b),
but not subparagraph 4 (b), a provision which the rep-
resentative of the United Nations had convinced him
was necessary.

62. The Japanese and United Kingdom proposal to
combine paragraphs 3 and 4 conveyed the content
of the International Law Commission's subpara-
graph 4 (b) in an appropriate manner. His delegation
supported the deletion of the term "powers" recom-
mended in that amendment and in the proposal by
China.
63. Mr. REUTER (Expert Consultant) said he had
been asked to explain why the International Law Com-
mission had inserted subparagraph 2 (d) in the draft.
The Commission had not envisaged such a provision in
its initial draft, but having regard to the text of the 1975
Convention, it considered it advisable to suggest it to
Governments. If the Committee considered that it was
inappropriate to include subparagraph 2 (d) in the draft
convention, Governments could make it known that
such was their view, either for reasons which con-
cerned only themselves or in respect of a particular
organization. The deletion of that subparagraph would
leave open the possibility of certain practices being
adopted by virtue of the remainder of the paragraph.

Article 9 (Adoption of the text)

Paragraph I

64. The CHAIRMAN said that the Conference had
decided that only paragraph 2 of article 9 required sub-
stantive consideration by the Committee of the Whole.
However, the World Bank had submitted an amend-
ment to paragraph 1 of that article (A/CONF.129/C.1/
L.23). Under rule 28, subparagraph 2 (a), of the rules of
procedure, the Committee might decide, at the request
of a representative, to give substantive consideration to
a particular article of the basic proposal that had been
referred directly to the Drafting Committee.
65. After a procedural discussion in which
Mr. SCHRICKE (France), Mr. ROCHE (Food and
Agriculture Organization of the United Nations) and Sir
John FREELAND (United Kingdom) took part, the
CHAIRMAN suggested that the World Bank represen-
tative should call attention to any changes he con-
sidered desirable in article 9, paragraph 1, after the
Committee had established a definitive text for arti-
cle 5, with which the paragraph was closely linked.

// was so decided.

Paragraph 2
66. Mr. WANG Houli (China), introducing the
amendment in document A/CONF.129/C.1/L.17, said
that international conferences in which international
organizations participated differed from those attended
by States only. Accordingly, the provision in para-
graph 2, which placed international organizations on an
equal footing with States in the matter of voting, might
not always be suitable. That rule was not being applied
at the present Conference, for example, where only
representatives of States could vote. It was not advis-
able to lay down inflexible rules on that subject. Admit-
tedly, in paragraph (4) of its commentary the Inter-
national Law Commission had disclaimed any intention
that paragraph 2 should impair the autonomy of inter-
national conferences in adopting their own rules of
procedure or in filling any gaps in those rules, but his
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delegation considered it was desirable to remove all
ambiguity on the subject.

67. Mr. FLEISCHHAUER (United Nations),
speaking also on behalf of the Council of Europe, the
Food and Agriculture Organization of the United Na-
tions, the International Atomic Energy Agency, the
International Civil Aviation Organization, the Organ-
ization of American States, the United Nations Indus-
trial Development Organization and the World Health
Organization, introduced the amendment in document
A/CONF. 129/C. 1/L.22, which sought to extend the rule
in paragraph 2 to conferences in which only interna-
tional organizations participated. Such conferences
dealt with common institutional concerns, such as the
international civil service, public information and tech-
nical assistance. The sponsors of the amendment did
not share the view expressed by the International Law
Commission in paragraph (3) of the commentary that
such a conference would fall under article 9, para-
graph 1, so that it would have to adopt a treaty by
unanimity and not by a two-thirds majority. There was
no need for the unanimity rule in that case, since no
international organization could be bound without its
consent merely by participating in the conference.

68. Mr. SCHRICKE (France), introducing the pro-
posal in document A/CONF. 129/C. 1/L.28, said that,
like the Chinese amendment, it aimed at making the
paragraph a flexible provision which would meet all
cases. It did not limit article 9, paragraph 2, to treaties
concluded between States and international organiza-
tions; the paragraph would apply to all treaties falling
within the scope of the draft articles. It thus would also
meet the point raised by the representative of the
United Nations, among others. By using the word "par-
ticipants '', which covered both States and international
organizations, it did not prejudice any decision which
might be taken about voting rights and it was applicable
also to conferences attended by international organiza-
tions only. It was a matter of extending the scope of
paragraph 2 by demonstrating its flexibility. The pro-
posals of the Soviet Union and Egypt, on the other
hand, limited that scope and thus could not enjoy the
support of the French delegation.

69. Mr. NETCHAEV (Union of Soviet Socialist
Republics), introducing the proposal in document
A/CONF. 129/C. 1/L.30, said he did not agree that the
French proposal would make the paragraph flexible; it
proceeded from the premise that all conferences would

adhere to the rule suggested by France. Conferences in
which only international organizations participated had
the sovereign right to adopt the rules they wished. The
same was true for conferences in which States par-
ticipated. Each conference adopted rules of procedure
to suit its subject-matter and objectives, as the present
Conference had done. An attempt was being made to
innovate in international law in respect both of par-
ticipation and voting. The Chinese representative had
put the matter in its proper perspective. International
organizations did not possess rights equal to those
of States. In a particular case, the number of States
casting an affirmative vote might be less than two-thirds
of the entities present and voting, and there would then
be a danger of international organizations imposing
their will on sovereign States. That would be com-
pletely incorrect. There had been no example in prac-
tice of a large international conference in which States
and international organizations had been placed on an
equal footing; voting rights had always been confined to
States.

70. Mr. RAMADAN (Egypt), introducing the pro-
posal in document A/CONF. 129/C. 1/L.31, said that
most delegations attached importance to distinguishing
between States and international organizations in the
matter of concluding treaties. It was the distinction
between the creators and the created. States were sov-
ereign; international organizations could not be placed
on terms of equality with them with regard to voting,
although organizations might express an opinion on the
drafting of texts. That position, which was reflected
in rule 34 of the rules of procedure of the present Con-
ference, was the established practice of all international
law conferences. His delegation's proposal would
make the paragraph sufficiently flexible to cover all
cases, since the paragraph would still contain the pro-
viso "unless by the same majority, they shall decide to
apply a different rule".
71. With regard to the United Nations proposal, he
felt that a two-thirds majority rule on the adoption of a
treaty at a conference of international organizations
dealing with technical matters would be inappropriate,
since the text of the treaty would have to be applied by
all the organizations concerned. If the representatives
of international organizations insisted on that amend-
ment, it could be included in the text of a separate
paragraph.

The meeting rose at 6 p.m.
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9th meeting
Wednesday, 26 February 1986, at 10.15 a.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item II] (continued)

Article 9 (Adoption of the text) (continued)

Paragraph 2 (continued)

1. Mr. POEGGEL (German Democratic Republic)
had serious doubts about paragraph 2 of article 9. It was
his understanding that the Conference had no mandate
to dictate to future conferences in which international
organizations were particpants how they should adopt
treaties. Of the interesting proposals submitted, he pre-
ferred the Soviet Union amendment (A/CONF. 129/C. 1/
L.30), under which the procedure for the adoption of a
treaty would be agreed by the participants in the confer-
ence concerned. The Chinese amendment (A/CONF. 129/
C. 1/L. 17) had the disadvantage of paragraph 2 unchan-
ged.
2. Mr. LUKASIK (Poland) said that his delegation
believed that paragraph 2 should be flexible. While all
the amendments submitted appeared to have the same
general purpose, his delegation greatly preferred the
Soviet Union amendment, since it best served the ob-
jective of flexibility.
3. Mr. FOROUTAN (Islamic Republic of Iran) said
that his delegation had difficulty in accepting the idea
that international organizations could participate in in-
ternational conferences on an equal footing with States.
International organizations could participate in con-
sultations and deliberations, but decision-making was
the prerogative of States. He could not support the
French amendment (A/CONF. 129/C. 1/L.28), because
it did not specify the type of treaty involved. Nor did it
deal with the main point, that international conferences
were composed of States and that the participation
of international organizations was secondary. In the
amendment submitted by eight international organiza-
tions (A/CONF. 129/C. 1/L.22) he could not support the
deletion proposed in point (a) for the reasons he had
already stated. He had no objection to point (b), and
in regard to point (c), he preferred the original text.
He had no objection to the new paragraph 3 proposed
by China, which would permit an international con-
ference to adopt an alternative procedure if it wished.
He supported the Soviet Union amendment for the
same reason. He also supported the Egyptian amend-

ment (A/CONF. 129/C. 1/L.31), which fully reflected his
delegation's thinking.
4. Mr. ROMAN (Romania) said that his delegation
endorsed the International Law Commission's com-
mentary to the article (see A/CONF. 129/4) and could
therefore accept paragraph 2. He was unable to sup-
port the French amendment and the eight-organization
amendment, which would basically change the content
of the article.

5. His delegation was attracted by the amendments
proposed by the Soviet Union, China and Egypt. The
Chinese and Soviet Union amendments were both con-
cerned with the freedom of States to establish a dif-
ferent procedure for the adoption of the text of a treaty.
The Egyptian amendment went further, and deserved
special attention. He believed that the Egyptian amend-
ment could furnish an amended paragraph 2 and that the
Chinese and Soviet Union amendments could be com-
bined in a new paragraph 3, thus providing a compre-
hensive and balanced solution.

6. Mr. DUFEK (Czechoslovakia) considered that the
type and character of the treaty contemplated in para-
graph 2 should be specified. A treaty might be between
States, or between States and international organiza-
tions or even between international organizations only,
and might be general or regional in character. The type
of international conference contemplated was also im-
portant. In that connection, he agreed with the assump-
tion in paragraph (1) of the International Law Commis-
sion's commentary and believed that the international
conference envisaged would be a relatively open and
general conference between States in which one or
more international organizations participated for the
purposes of adopting the text of a treaty between States
and international organizations. His delegation was
sympathetic to the Egyptian amendment, which recog-
nized the role of governments while not ruling out the
adoption of other rules for the adoption of treaties
between States and international organizations.

7. He noted that the French amendment and the
amendment by eight international organizations both
provided that where international organizations par-
ticipated, a two-thirds majority of the States and inter-
national organizations would be required for the adop-
tion of the text of a treaty or of a different rule. The
adoption of the text of a treaty between international
organizations alone raised other difficulties. Para-
graph 1 would presumably apply. A solution offering
the needed flexibility was provided by the Soviet Union
amendment, which should satisfy everyone. The Chi-
nese amendment would be acceptable for similar
reasons.

8. Mr. AL-JUMARAD (Iraq) said that his delegation
considered that international organizations should not
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automatically have the right to vote in the matter of the
adoption of treaties and could not therefore support the
French amendment. He could accept the Chinese and
Soviet Union amendments, because they were broadly
based and would enable each conference to decide
whether international organizations should vote or not.

9. Commenting on the Egyptian amendment, he poin-
ted out that by voting in a conference in which States
were participants, international organizations might
take positions in conflict with those of some States
members of their own organization. That amendment
did not give international organizations an established
right to vote, but allowed for the possibility that they
might vote if two-thirds of the States present and voting
so decided. His delegation favoured flexibility and ac-
cordingly supported the amendment.

10. Mr. RASOOL (Pakistan) said that his delegation
had no difficulty with the draft article but welcomed any
attempt to improve it. He noted that, although all the
amendments were directed towards increased flexibil-
ity, some of them might result in over-rigidity. In the
light of the sponsor's introductory statement, the So-
viet Union amendment might have that effect. The
Egyptian amendment also appeared to introduce some
rigidity.

11. His delegation's preference was for the Chinese
amendment, which increased flexibility without dis-
turbing the Commission's text. The French amendment
also attempted to increase flexibility. His delegation
was not opposed to the eight-organization amendment,
which was designed to fill a gap in the text.

12. Mr. HORVATH (Hungary) agreed with the Inter-
national Law Commission's view that paragraph 2
should not be interpreted as impairing the autonomy
of international conferences to adopt their own rules
of procedure. The Commission's text was not fully
appropriate where States and international organiza-
tions participated in an international conference con-
vened to adopt a treaty. The procedure proposed in the
Soviet Union amendment took into account a variety of
possibilities and offered a flexible solution. He sup-
ported the amendment.

13. Mr. ECONOMIDES (Greece) took issue with the
contention that States as creators of international or-
ganizations could not be treated in the same manner as
the international organizations they created. His del-
egation agreed that States created international organ-
izations. International organizations were created by
the will of States, and had only the special and limited
rights needed to fulfil their functions. The fact remained
that when a State agreed to conclude a treaty with an
international organization in an international confer-
ence, States and international organizations must be on
a strictly equal footing. That was a general principle of
the international law of treaties.

14. He could not accept the Egyptian amendment
because it did not recognize the right of international
organizations to participate in negotiating a treaty, de-
spite the definition in article 2, subparagraph 1 (e). It
was also inconsistent with article 9, paragraph 1, under
which the adoption of the text of a treaty required the

consent of all the States and international organizations
participating in its elaboration.
15. He could not accept the Soviet Union amend-
ment, because it was vague and incomplete. The pro-
posal that the procedure should be agreed by the par-
ticipants by consensus would in effect give a right of
veto to all participants.
16. The Chinese amendment was unclear and unnec-
essary. An international conference could always adopt
a different procedure by unanimity or consensus, and
paragraph 2 already provided for a different procedure
to be adopted by a two-thirds majority.
17. Despite its ambiguities, he could accept the
French amendment if the words "between States and
international organizations or between international or-
ganizations" were inserted after "international con-
ference".
18. He favoured the amendment submitted by eight
international organizations, because it was comprehen-
sive and in conformity with the provisions of the draft
articles. If it was not acceptable to a majority of delega-
tions, his delegation would support the Commission's
draft.
19. Mr. KOECK (Holy See) said that the discussion
centred on two issues. The first was whether inter-
national organizations should be permitted to partici-
pate at all in international conferences for the elabora-
tion of treaties on an equal footing with States. The
amendments submitted showed how reluctant some
States still were to recognize the international legal
personality of international organizations when it came
to the consequences of that legal personality. There
was a mistaken idea, which was dying hard, that States,
and only States, could legitimately be the subjects of
international law. He would have thought that that
narrow concept of international legal personality had
finally died with the advisory opinion of the Interna-
tional Court of Justice in the case concerning reparation
for injuries suffered in the service of the United Na-
tions,1 nearly 40 years ago. The Court had ruled that the
subjects of international law were not necessarily iden-
tical in their nature and that the extent of their legal
personality, in other words their international rights
and duties, depended on the need of the international
community.

20. His delegation believed it only logical that an in-
ternational organization destined to become a party to
an international treaty on an equal footing with States
should have the same say as States in the negotiations
leading to the elaboration of the text and in its formal
adoption. His delegation supported the present text of
article 9.
21. The second issue was whether a general rule
should be laid down as to the majority needed for the
adoption of a treaty by an international conference. His
delegation had no great preference, but as the two-
thirds majority seemed to have become a standing prac-
tice and was included in the 1969 Vienna Convention on

' See Reparation for injuries suffered in the service of the United
Nations, Advisory Opinion: l.C.J. Reports 1949, p. 174.
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the Law of Treaties, he saw no point in departing from
that already codified practice.
22. The wording of the article could still be improved,
and his delegation would be willing to support the Chi-
nese amendment.
23. Mr. TUERK (Austria) said his delegation was in
principle quite satisfied with the Commission's text.
There was, however, an omission in paragraph 2, which
did not cover the case of a treaty between international
organizations elaborated and concluded in a conference
consisting only of international organizations. There
was no reason to make such treaties subject to the
unanimity rule in paragraph 1 of the article. That gap
could be filled by adopting the amendment proposed by
eight international organizations.

24. He saw merit in the French amendment, particu-
larly in so far as it specified a two-thirds majority of the
participants "present and voting".

25. The question had been raised why an international
organization should be given the right to vote under
article 9, in connection with the adoption of the text of
a treaty. The example of the present Conference, at
which only States could vote, had been cited. The
comparison was not valid, because the present Con-
ference was a law-making conference and States were
the only law-makers under international law. Para-
graph 2 of article 9 dealt with a different situation. The
paragraph related to the elaboration of a treaty be-
tween States and international organizations. In that
situation, international organizations should be given
decision-making powers with regard to the negotiation
and adoption of the text. If they were not, they would
simply not attend the conference.

26. His delegation was attracted by the Chinese
amendment, which would make for flexibility in the
future and would therefore be helpful.

27. The existing two-thirds majority rule had been
questioned by some speakers, who wished to replace it
by the rule of consensus. His delegation welcomed the
development of consensus and would like to see it
adopted wherever possible. The fact remained that in
order to work by consensus it was necessary to have
consensus in the first place.

28. Mr. JESUS (Cape Verde) said that his own feeling
was that article 9 should be dropped, because it created
conflicts with well established practice. To begin with,
the unanimity rule set forth in paragraph 1 was not
followed in practice. In that connection, he drew atten-
tion to the concluding proviso of article 5, "without
prejudice to any relevant rules of the organization".
That proviso expressed the existing practice. When the
General Assembly drew up a treaty, it applied its own
rules of procedure, not article 9 of the 1969 Vienna
Convention.

29. If paragraph 1 were retained, it should be regarded
as containing an indicative, not a compulsory, rule. If
five States held a conference among themselves to draw
up a treaty and agreed that decisions would be taken by
a four-fifths majority, there could be no question of
imposing upon them the unanimity rule in paragraph 1
of article 9. As sovereign States, they were free to adopt

their own rules for purposes of the adoption of the text
of a treaty.

30. Paragraph 2 was also at variance with existing
practice. There was already a well-established practice
for conferences of States. It was to be found in the rules
of procedure of United Nations conferences like the
present Conference.

31. His delegation preferred the Soviet Union amend-
ment, which would introduce the greatest measure of
flexibility by enabling international conferences to
adopt the procedure they preferred. The Egyptian
amendment would not allow international organiza-
tions to vote on the adoption of the text of a treaty. That
approach was correct only in certain cases. Everything
depended on the subject-matter of the treaty con-
cerned. It would not be proper for international organ-
izations to vote on the adoption of the text of a treaty
which laid down general rules of international law. In
other cases the participants in a conference might well
agree that certain international organizations should
have the right to vote on the adoption of the text, and
the draft articles should not preclude that possibility.
The matter should be decided in the rules of procedure
of the conference, as the Soviet Union suggested.

32. His delegation would be prepared to accept the
article with the Soviet Union amendment, and sug-
gested, as a sub-amendment, that the concluding
words, "in accordance with a procedure agreed by the
participants in that conference", should read: "in ac-
cordance with the rules of procedure of that confer-
ence".

33. Mr. WOKALEK (Federal Republic of Germany)
said the discussion raised the sensitive issue of how a
treaty was agreed upon and who had a say in the matter.
As he saw it, the parties in the negotiation of a treaty
must all have equal standing in the negotiations. If that
equality was not respected, it would not be a negotia-
tion between a State and an international organization
but rather a diktat on the part of the State. The present
Conference was concerned with working out rules for
the conclusion of treaties to which international or-
ganizations were parties. It would be unthinkable to
exclude international organizations from the process.

34. Efforts should be made to avoid the ordeal which
had preceded the present Conference, when three pre-
paratory sessions in New York had been needed to
prepare the rules of procedure. The question of the
participation of organizations should be settled once
and for all. The article under discussion covered all the
necessary points, and paragraph 2 was very similar to
the corresponding provision of the 1969 Vienna Con-
vention, subject to the insertion of the reference to
"international organizations".

35. His delegation supported the eight-organization
amendment, in the interests of clarity. The Chinese
amendment, he thought, would introduce an element of
ambiguity, and the French amendment seemed some-
what too open. The Soviet Union amendment had the
major drawback of requiring a consensus before a con-
ference could start. Lastly, with regard to the Egyptian
amendment, he concurred in the Greek representa-
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tive's criticism that it would deprive international or-
ganizations of treaty-making power.
36. Mr. HARDY (European Economic Community)
stressed that conferences held for the adoption of
treaties were of many and varied kinds, ranging from
general law-making conferences like the present one to
highly technical ones. Their scale varied from three
participants to a hundred or more. In some, only States
participated, although that could scarcely be the case
dealt with in article 9, paragraph 2. In others, inter-
national organizations took part on an equal footing
with States or participated in some other way in the
Conference.
37. The European Community, for its part, could par-
ticipate in conferences on the same basis as States in
cases where it had received exclusive competence in
the area in question. In other instances, the Community
could take part in conferences together with its member
States in cases which concerned the competence of the
Community as well as that of its member States. The
Community would therefore prefer to retain the Inter-
national Law Commission's text of paragraph 2, though
it had some difficulty with the wording. The phrase "at
an international conference of States in which organiza-
tions participate" gave an unbalanced presentation of
the principle of the equality of the treaty participants.
38. He could not support the Egyptian amendment,
which would drastically limit decision-making at con-
ferences so as to exclude international organizations in
the case of a treaty which, ex hypothesis was to be a
treaty between States and international organizations,
or even between international organizations alone. The
fundamental principle was that of the equality of the
parties to a treaty, which was to be found in paragraph 1
of the article.
39. In conclusion, his preference would be for the
Commission's text, but he could accept the eight-
organization and French amendments. Consideration
might also be given to the oral amendment suggested by
Greece (see para. 17 above) and supported by Austria.
The Egyptian amendment was unduly rigid, and there-
fore unacceptable.
40. Mr. BARRETO (Portugal) said that in dealing
with paragraph 2 there were two philosophical ap-
proaches. One maintained that States and international
organizations could not be placed on the same footing.
The other accorded international organizations the
same rights as States. His delegation favoured the sec-
ond approach and could not therefore accept the Egyp-
tian amendment.
41. The Soviet Union amendment appeared to offer a
good basis of discussion, but had a drawback. How
could the procedure for the conference be unanimously
agreed? That drawback detracted from the flexibility
which that amendment, like the Chinese amendment,
was intended to provide.
42. His delegation was prepared to accept the article
as it stood, and could accept the French amendment.
His delegation would have no difficulty in approving
the eight-organization amendment for the reasons
stated at the previous meeting by the United Nations
representative.

43. Mr. KHVOSTOV (Byelorussian Soviet Socialist
Republic) said that the present draft of paragraph 2
was unacceptable. His delegation believed as a matter
of principle that international organizations could not
enjoy equal rights with States where the adoption of the
text of a treaty by means of a vote was concerned.
Moreover, the draft ignored established practice,
whereby it was for the States participating in an inter-
national conference to establish its rules of procedure,
including those governing the adoption of the text of
any treaty. It laid down a hard and fast rule which
unnecessarily restricted the independence of future in-
ternational conferences in determining whatever pro-
cedure they deemed suitable.
44. His delegation supported the Soviet Union
amendment, which both took account of past practice
and allowed for a flexible approach in the future. It
could not agree with the eight-organization amendment
or with the French amendment, which in essence du-
plicated the provisions he had objected to in the present
draft.
45. Mr. SANG HOON CHO (Republic of Korea) said
that the basic issue seemed to be how much flexibility
should be allowed in the adoption of the text of a treaty
between States and international organizations at an
international conference. All the amendments were de-
signed to meet the need for flexibility. At the same time,
it was necesary to comply with the framework that had
been largely stabilized through the 1969 Vienna Con-
vention. Any substantive departure from the latter's
provisions might result in virtually two sets of pro-
cedures for the adoption of treaties at international
conferences, a state of affairs that would be prejudicial
to the binding force of the instruments in question. His
delegation believed that the basic position established
in the Commission's draft, which simultaneously re-
spected the provisions of the 1969 Vienna Convention
and made them more flexible, should be adhered to as
far as possible.
46. Some drafting changes might be envisaged. The
possibility might, for instance, be explored of allowing
for exceptional cases where participants other than
international organizations constituted most or all of
the two-thirds majority, or vice versa. At all events, a
sharp division of interests between participating States
and international organizations should not be per-
mitted. If separate criteria could be established for
calculating the two-thirds majority for States and inter-
national organizations, the paragraph could be applied
on a more rational basis without prejudice to the inten-
tion of the 1969 Convention.
47. Mr. AL-JARMAN (United Arab Emirates) said
that his delegation respected the principle of nominal
equality between States and international organizations
but believed that some distinction must be made be-
tween them, for example, in the adoption of treaties. It
would be difficult to lay down hard and fast rules. Every
international conference had its specific nature and
characteristics, and each should be allowed to deter-
mine the manner of adoption in accordance with its own
rules.
48. If a two-thirds majority rule was accepted, it was
not inconceivable, given the proliferation of interna-
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tional organizations, that the latter might impose their
will on States by an overwhelming majority.

49. Turning to the various proposals for amendment,
he said that his delegation found it difficult to accept the
French amendment, but was sympathetically inclined
towards the Chinese proposal, which had the virtue of
being more pragmatic. It could not accept the Egyp-
tian proposal, which would deny international organ-
izations the right to participate in the adoption of a text,
thus overturning the principle of nominal equality to
which he had referred.

50. Mr. TARCICI (Yemen) said that representatives
who had spoken since he had placed his name on the
list of speakers had set out the views he would have
expressed. He would therefore refrain from making the
statement he had prepared.

51. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that the Cape Verde representative had
convincingly demonstrated the practice of international
organizations and shown the need for an amendment
that would remove the two-thirds majority provision
from the centre of attention.

52. He considered the allusion by an earlier speaker to
diktats to have been both ill-chosen and inapposite,
suggesting as it did confrontational situations between
States and international organizations. Such situations
were surely inconceivable. It would certainly not be in
the interests of the State concerned to seek to impose its
will on international organizations in any way.

53. The Portuguese representative had argued that
the requirement of unanimous agreement would make it
difficult to decide on the procedure to be followed at an
international conference of States in which interna-
tional organizations participated. That was not the case
if the interests of all the participants coincided.

54. The Austrian representative had alluded to var-
ious categories of international conferences and the
different procedures adopted. The list might include
law-making conferences such as the present one (at
which procedure was determined and decision-taking
rights were exerpised by States, although international
organizations might participate and enjoy certain other
rights); international conferences of a universal charac-
ter or international conferences convened by States
(where again the practice was that decisions were taken
by States); conferences with the participation of States
and international organizations with coincident and
equal interests (the representative of the European
Economic Community had spoken of such conferen-
ces, which were conceivable on a larger scale, devoted
to a specific subject, such as copyright); and the ad-
mittedly hypothetical category of conferences with
only international organizations as participants. The
Soviet Union amendment could be applied to all the
categories and took account of all the interests that
might be involved. The participants in any conference
would have the sovereign right to decide on the pro-
cedure they deemed appropriate, including the proce-
dure for adoption of the text of a treaty. It seemed
obvious that they would do so in the mutual interest of
all concerned.

55. Mr. MONNIER (Switzerland) said that, although
the hypothesis was at the moment of an exceptional
nature, it might be wise to make provision for confer-
ences where all the participants were international or-
ganizations and where the provisions of article 9, para-
graph 1, did not apply. The amendment submitted by
eight international organizations was pertinent in that
connection.
56. Much had been said about the need for flexibility
in any rules that might be decided upon concerning the
adoption of texts. Certainly a flexible rule was neces-
sary, but there must at least be a rule. Mere reference to
a conference's rules of procedure did not constitute a
rule. The text proposed by the International Law Com-
mission in article 9, paragraph 2, had the merit of pro-
viding for the rule of a two-thirds majority for the adop-
tion of the text of a treaty. That rule corresponded to
practice. In that realm, the present Conference could
not benefit from precedence, for it was a codification
conference elaborating a treaty on treaties. The object
of article 9, paragraph 2, was different; it envisaged a
conference at which States and international organiza-
tions participated on an equal footing in order to adopt
the text of a treaty. Consequently, the Commission's
text as amended by the eight-organization proposal was
acceptable.

57. The Swiss delegation could also entertain the
Chinese proposal for an additional paragraph, which
would introduce flexibility and take account of the
views of States which did not want the text to prejudice
the rules of procedure of such conferences.
58. Mr. KRISAFI (Albania) considered that article 9
allowed for the necessary flexibility. As was pointed
out in paragraph (4) of the Commission's commentary,
there was no intention of "impairing the autonomy of
international conferences in the adoption of their own
rules of procedure, which might prescribe a different
rule for the adoption of the text of a treaty, or in filling
any gaps in their rules of procedure on the subject".

59. His delegation took the view that States and inter-
national organizations were not equal subjects of inter-
national law. It therefore favoured the Egyptian amend-
ment, which retained the Commission's provision for
participation by organizations but reasonably restricted
voting rights.

60. Mr. GUNEY (Turkey) said that those who were
reluctant to admit the principle of strict equality be-
tween contracting parties for the purposes of para-
graph 2 should at least admit equitable treatment as
a compromise. In other words, organizations partici-
pating in an international conference of States and in-
ternational organizations should enjoy certain rights at
the time of adoption of the text of a treaty. On the basis
of that consideration, his delegation supported the
Chinese amendment as well as the eight-organization
amendment. It would have difficulty in accepting the
French and Soviet Union proposals, and could not
support the Egyptian amendment, which ran counter to
that principle and recognized no right on the part of the
organizations concerned.

61. Mr. ROSENSTOCK (United States of America)
said that the great advantage of paragraph 2 as it stood
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was its inclusion of a residual rule, in the absence
of which every international conference attended by
States and international organizations might be charac-
terized by lengthy reaffirmations of States' positions
on the matter. Because the Soviet Union amendment
abandoned that residual rule it was unacceptable to his
delegation. The other amendments might result in slight
improvements to the original text, but his delegation
was inclined to favour the latter.
62. Mr. ABDEL RAHMAN (Sudan) suggested that
the basic issue was the choice between rigidity, in other
words possible restrictions on future action, and flexi-
bility. Setting his assessment of the various proposals
against that background, he could not agree to the
Egyptian amendment, which would have the restrictive
effect of virtually excluding international organizations
from participating in the process of treaty adoption. He
found that the French proposal and the eight-organiza-
tion amendment accorded a status to international or-
ganizations which he could not accept. He was inclined
to favour the Chinese and Soviet Union amendments,
which aimed at the desired flexibility. If they could be
merged in a single text, he would support it.

63. Mr. BERNAL (Mexico) said he considered that
the Chinese proposal offered the best basis for an ac-
ceptable solution. He also favoured the eight-organiza-
tion amendment, which rightly called attention to the
eventuality of conferences composed solely of inter-
national organizations.

64. Mr. TEPAVICHAROV (Bulgaria) said that the
spate of amendments to paragraph 2 of article 9 was an
indication of dissatisfaction with the existing draft.

65. There should be no parallel between draft article 9
and article 9 of the 1969 Vienna Convention. Although
the problem was the same, the solution to it should not
be, for the draft convention was designed to cover
conferences at which international organizations par-
ticipated both in the adoption and the drafting of the
treaty. Furthermore, since paragraph 2 could apply to
an international conference at which there were very
few participants and where an international organiza-
tion and a State were on an equal footing, he would like
to know whether the two-thirds majority vote provided
for would apply cumulatively and jointly to States and
international organizations. In his view, it should not
do so, and to that extent the article was defective.
The Chinese and Soviet Union amendments deserved
close attention in that connection, with a view to re-
producing the established rule whereby each confer-
ence was master of its own procedure.

66. As to the desirability of conferring upon inter-
national organizations the right to vote and to adopt the
text of a treaty, he considered that it would be pre-
mature to take a position on the issue at that stage.

67. He agreed with the Cape Verde representative
and considered that paragraph 1 might be unnecessary
if the Soviet Union amendment were adopted. That
amendment would also cover the case of a conference
in which only international organizations participated.
In that connection, the Soviet representative might
wish to take account of the eight-organization proposal
to add the words "or between international organ-

izations" after "international organizations" in para-
graph 2.
68. Mr. ABADA (Algeria) said that his delegation was
unable to support the French proposal, as it took no
account of the fact that the desire for greater flexibility
should not cloud the need for more precision in the
wording of the draft articles. The Egyptian amendment
was unduly restrictive, since it might not even allow
international organizations to express their consent.
His delegation would, however, have no difficulty in
accepting the Chinese amendment and had no objection
to the Soviet Union amendment, which was along sim-
ilar lines but clearer. The two proposals might, he
thought, be merged.
69. Mr. ROCHE (Food and Agriculture Organization
of the United Nations) said that, for the reasons stated
by the United Nations and other representatives, his
delegation considered that the Commission's draft was
too restrictive so far as the role of international organ-
izations at international conferences was concerned,
and therefore preferred the text put forward in the
eight-organization amendment. The Food and Agricul-
ture Organization of the United Nations could, how-
ever, live with any text that provided suitable flexibil-
ity. Conferences were very likely to vary considerably
in their composition, purposes and procedures in the
future, and the rules and principles laid down in the
draft convention would apply for many years to come.
The aim, therefore, should be to adopt provisions that
would not inhibit the development of international law.

70. It had been said that conferences in which only
international organizations took part could take place
only in accordance with the principles laid down in
article 9, paragraph 1. In his view, such conferences
would certainly fall under paragraph 2. Indeed, if he had
understood correctly, the Soviet representative had
envisaged that possibility when he had enumerated the
various hypothetical types of conferences that could be
held in the future.

71. Ms. LUHULIMA (Indonesia) said her delegation
considered that in certain cases international organiza-
tions should be regarded as treaty partners on an equal
footing with States. It could not thecefore accept the
Egyptian amendment, which closed the door to par-
ticipation by international organizations in decision-
making. It favoured a measure of flexibility whereby
international conferences would be enabled to decide
on the rules of procedure to be followed for the adop-
tion of treaties between States and international organ-
izations and between international organizations.

72. The amendments put forward by China, eight or-
ganizations, France and the Soviet Union were con-
cerned with flexibility, but her delegation would prefer
the Commission's draft if it was modified to cover
international conferences between international organ-
izations.

73. Associating her delegation with the Austrian rep-
resentative's remarks regarding a two-thirds majority,
she noted that there was a general trend towards the
taking of decisions by consensus. That point could,
however, be taken care of by the last clause of para-
graph 2.
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74. Mr. LI JONG PIL (Democratic People's Republic
of Korea) said that he was in favour of greater flexibility
in paragraph 2. A flexible approach in the matter of
international conferences would cope with all even-
tualities in future treaty-making. On that basis, the
Chinese and Soviet Union amendments were accept-
able to his delegation, since they had a common denom-
inator and provided ample opportunity for a decision to
be taken regarding the procedures of international con-
ferences in the light of developments.

75. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that, as formulated, paragraph 2 was
unsatisfactory and equated States with international
organizations for the purpose of adopting the texts of
treaties. Other situations, quite apart from the one en-
visaged in paragraph 2, could, however, be visualized.
He had in mind, for instance, the case of a treaty con-
cluded between many States with the participation of
one or more international organizations, or of a treaty
concluded between an equal number of States and in-
ternational organizations, or again of a treaty con-
cluded at an international conference where the major-
ity of participants were international organizations and
there were only one or two States. There was also the
case where a treaty was concluded and adopted be-
tween international organizations alone. It was not pos-
sible to find a solution for each one of the manifold
combinations of those four basic variants under the
present, or indeed any other, draft convention. Para-
graph 2 should therefore be modified to provide for the
maximum flexibility. His delegation believed that the
Soviet Union proposal provided an appropriate solu-
tion, and would consider it appropriate if a third para-
graph were added to the article to cover the case of the
text of treaties drawn up at international conferences in
which only international organizations took part.

76. Mr. SKIBSTED (Denmark) said his delegation
supported the article as drafted, since it served the
objective of ensuring that international organizations
should be placed on the same footing as States when
treaties between States and international organizations
were being drawn up. It also laid down a flexible rule
that would help to prevent international conferences

from failing because of procedural disagreements.
There was some risk of that happening with the Soviet
Union proposal, and the amendment was therefore un-
acceptable to his delegation. The eight-organization
amendment would add a positive element to the Com-
mission's draft, and his delegation would have no dif-
ficulty in supporting it.
77. Mr. RIPHAGEN (Netherlands) said that, ac-
cording to his reading of the Commission's draft, its
purpose was not to confer the right to participate in a
given conference on any State or international organ-
ization. Indeed, there was no general rule that estab-
lished such a right. Further, as he understood them, the
words "participating in its drawing up" in paragraph 1
signified that an international organization had the right
to put proposals to the conference and to vote on pro-
posals, while paragraph 2, read in the light of para-
graph 1, merely provided that, if a State or international
organization participated in that way, it should also
take part in deciding how the text was to be adopted, in
other words, in adopting the rules of procedure. That
seemed to be only logical. On that basis, therefore, the
Commission's draft was acceptable to his delegation.

78. Referring to the proposed amendments, he said
that his delegation was willing to support the eight-
organization amendment, which was mainly concerned
with a point of drafting. It did, however, provide for the
possibility of a conference composed of international
organizations alone, such as, for instance, one con-
vened with a view to conferring a uniform status on
international civil servants. The Commission's draft
did not exclude such a possibility, but the amendment
would make the position absolutely clear.

79. The French amendment was also concerned with
a point of drafting and did not say anything different
from the Commission's draft. In that connection, he
considered that the Conference should not try to intro-
duce more into article 9 than the Commission intended.
The question of the composition of international con-
ferences, for instance, was best left to international
practice.

The meeting rose at 12.55 p.m.

10th meeting
Wednesday, 26 February 1986, at 3.20 p.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] {continued)

Article 7 (Powers and full powers) {continued)*

1. The CHAIRMAN suggested that the Commit-
tee should establish a working group on article 7,
composed of the sponsors of the amendments and of
specially interested delegations, and chaired by
Mr. Pisk (Czechoslovakia). A similar procedure might
be adopted with other articles to be considered by the

* Resumed from the 8th meeting.
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Committee. If he saw no objection, he would take it that
the Committee accepted his suggestion.

// was so agreed.

Article 9 (Adoption of the text) (continued)

Paragraph 2 (continued)

2. Mr. GILL (India) said that his delegation had no
difficulty with the International Law Commission's
draft of paragraph 2, which contained a useful residual
rule in the form of the proviso safeguarding the auton-
omy of international conferences. It therefore covered
the substance of the Chinese and Soviet Union
proposals (A/CONF. 129/C. 1/L. 17 and A/CONF.129/
C.1/L.30). His delegation could accept the changes
proposed by the Council of Europe and other inter-
national organizations in document A/CONF.129/C.1/
L.22, which filled a gap in the existing text, as well as
the World Bank amendment to paragraph 1 of the ar-
ticle (A/CONF. 129/C. 1/L.23), which took account of
practice. The Conference must look to the future and
adopt a practical approach to the subject-matter of the
draft convention.

3. With regard to the question raised by the Bulgarian
representative at the previous meeting, he thought that
the two-thirds majority for which the paragraph pro-
vided meant two-thirds of the aggregate of States and
international organizations present and voting.
4. Mr. HAYASHI (Japan) said his delegation was
convinced that the wisest course was to adopt the Com-
mission's text, which, as the United States had said
at the previous meeting, had the merit of containing
a residual rule. Also, the text did not exclude the pos-
sibility of other rules being adopted, including a con-
sensus requirement. The difference between the
French proposal (A/CONF. 129/C. 1/L.28) and the Com-
mission's text was a matter of drafting, and both texts
should be referred to the Drafting Committee.
5. Mr. CORREIA (Angola) said his delegation had no
great difficulty in accepting the original text: the rules it
embodied were not new, but they were being applied to
a new category of entities, namely, international organ-
izations. However, the formulation of the paragraph
was not sufficiently clear. In regard to conferences in
which both States and international organizations par-
ticipated, it was best to maintain the distinction be-
tween them in regard to their status and allow States to
decide whether the international organizations should
participate in the conference on an equal footing.
6. His delegation could support the Soviet Union
proposal and also the Chinese amendment, provided
the Commission's text was given the formulation he
had recommended. In substance, the difference be-
tween the Soviet Union and Chinese proposals was
simply a question of form.
7. Mr. HALTTUNEN (Finland) said that para-
graph 2, as drafted by the Commission, was of a pro-
cedural nature in that it concerned the majority re-
quired for the adoption of a treaty between States and
international organizations at an international confer-
ence. However, that was not the problem in practice.
At such a conference the States taking part might be

members of an international organization also partici-
pating; if that organization became a party to the treaty
but some of its member States did not, those States
would be third parties to the treaty, although as member
States of the organization it might give them rights or
obligations. The matter would require consideration in
connection with part IV of the draft articles on the
amendment and modification of treaties. His delega-
tion saw some merit in the amendment proposed by
eight international organizations, which spelt out a
basic rule.

8. Mr. NEGREIROS (Peru) said that an article reg-
ulating the participation of States and international or-
ganizations in the adoption of the text of a treaty re-
quired careful study, especially as far as adoption at an
international conference was concerned. An interna-
tional conference was a negotiating process, in which
the viewpoints of the participants had of necessity to
undergo modification. Accordingly, the different way
in which decisions were taken by States and inter-
national organizations had to be borne in mind. A State
had an Executive Power in which decision-making was
concentrated, but no organ of an international organiza-
tion possessing similar competence had yet been de-
fined. Representatives of international organizations
might therefore find it difficult to obtain instructions
which would allow them to accept the suggestions
which were bound to emerge during the negotiating
process, particularly if the organ with competence to
instruct them was a collegiate body which only met
periodically.

9. For these reasons it would be advisable to make
provisions that, without necessarily being rigid, would
avoid the adopting of articles in this respect which
would be inoperable. His delegation therefore sup-
ported the Chinese amendment; it understood it as
meeting the same concern as the Soviet Union pro-
posal, which it likewise considered appropriate.
10. Mr. ALMODOVAR (Cuba) said that represen-
tatives of States had expressed concern that the Inter-
national Law Commission's text of paragraph 2 might
allow international organizations to vote on the adop-
tion of the text of a treaty on an equal footing with
States. That concern was justified, since international
organizations were created by States; even if a group of
international organizations was to meet and create an-
other international organization, it would be on the
basis of powers given them by States. Mention had
been made of the paradox that, at a conference, a group
of States which had set up an international organization
which also participated in the conference might not
vote in the same way as the representative of that
organization. That was the point of the amendment
proposed by Egypt (A/CONF. 129/C. 1/L.31). Also,
concern had been expressed by some delegations that,
in default of other rules, conferences would have to fall
back on the unanimity rule set out in paragraph 1 of
article 9. The article needed to be formulated in such a
way that it did not create an embarrassing situation for
States, which were the principal subjects of interna-
tional law.

11. The Chinese amendment might seem acceptable
in principle, but, viewed in its broadest sense, it could
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permit a situation in which a conference of international
organizations could establish a procedure which the
participating States found unacceptable. The Soviet
Union proposal seemed a more flexible solution to the
problem, and it might be possible to reconcile it with the
Chinese amendment.
12. Mr. VOGHEL (Canada) said that his delegation
considered the most acceptable course would be to
approve the Commission's draft, which was precise but
left the participants the option of adopting what rules
they pleased, thereby giving the paragraph the flexi-
bility sought by the various amendments. His delega-
tion could also accept the French proposal, but con-
sidered the Commission's draft a better text.
13. Mr. EIRIKSSON (Iceland) said that his delega-
tion supported the French proposal.
14. Mr. CASTROVIEJO (Spain) said that his delega-
tion had difficulty in understanding how an interna-
tional conference concerned with the adoption of a
treaty between States and international organizations
could limit the participation of those organizations in
the conference. The most satisfactory proposal for al-
tering the article was the one submitted by eight inter-
national organizations, and his delegation supported it.
15. Mr. REUTER (Expert Consultant) said that he
was sufficiently optimistic to hope that everyone would
agree, if not on the text of the paragraph, at least on the
Commission's intention in proposing it. Its antecedent,
article 9, paragraph 2, of the 1969 Vienna Convention
on the Law of Treaties,1 had originated in a simple
question posed by the eminent lawyer Sir Gerald Fitz-
maurice in one of the Commission's early reports on the
topic of the law of treaties: when international con-
ferences met, worked out their rules of procedure and
decided on a particular majority for the adoption of
treaties, what was the legal rule by which they decided
what that majority should be? There must be, in fact, a
rule about how to adopt a rule. The one incorporated in
the 1969 Convention, and inspired by United Nations
practice, was that the decision of a conference on the
treaty-adoption majority required a two-thirds majority
itself. That gave the conference considerable latitude
and was also a matter of common sense, since, when a
large number of States were involved in negotiations, as
at a conference, the traditional unanimity rule for the
adoption of treaties became inappropriate.

16. But the paragraph did not answer the fundamental
question, what was a conference? If a meeting was not
a conference, the unanimity rule held. A frivolous an-
swer might be that a meeting became a conference
when it was not possible to accommodate all the par-
ticipants around a table, but a proper reply was yet to be
found.
17. The next point was that it would normally be
States which decided what organization or what organ-
izations, probably only few in number, would be invited
to a conference in which both States and organizations
participated, and whether they wished that organiza-

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

tion or organizations to participate in the treaty. It was
that characteristic—the fact that the initiative in such
matters normally rested with States, that the decision to
invite was a political one—which had led the Commis-
sion to include in the draft articles a paragraph modelled
on article 9, paragraph 2, of the 1969 Convention. He
did not feel that the paragraph, looked at from that point
of view, placed organizations on the same footing
as States. The Commission had not taken a stand on
the highly political question whether it was the right of
an international organization to participate in inter-
national conferences, nor did he feel that the Con-
ference had to consider it. What it had done, however,
was to express in the article the idea that, once an entity
was required to be a party to a treaty, there had to be a
certain equality between all the parties to it; otherwise
the words "convention" and "treaty" would become
meaningless. That was the sole intention of the text: he
acknowledged that the wording was not entirely clear,
but at least its meaning was explained in the Inter-
national Law Commission's commentary to the article
(see A/CONF. 129/4).

18. Mr. SCHRICKE (France) said that the first point
was whether the rule in article 9, paragraph 2, should be
extended to conferences involving only international
organizations. The Commission had not tackled the
question, for the reasons given in the commentary,
but a large number of international organizations ap-
peared to consider that extension desirable and had
consequently proposed the amendment in document
A/CONF. 129/C.1/L.22.
19. With paragraph 2 as it stood, the adoption of
treaties between international organizations would be
governed by the unanimity rule in paragraph 1, which
would not satisfy the international organizations and
which was, after all, illogical. Accordingly, the French
delegation saw no reasons why the draft should not
contain the two-thirds majority rule. The French pro-
posal followed that line. By referring simply to "a
treaty", it should meet the concerns of those delega-
tions which wanted the text to be applicable to both
types of treaties, as well as to both types of confer-
ences.

20. Regarding the rights of international organiza-
tions, his delegation did not wish to take a position on
the general question—which, as the Expert Consultant
had said, was not before the Conference—whether in-
ternational organizations were entitled generally to par-
ticipate in international conferences, or what their
status was. It did, however, consider, that article 9
should settle the question whether international organ-
izations had voting rights when they participated in
conferences. The French proposal settled it implicitly
by making the required voting majority two-thirds of
the participants present and voting, instead of the
States and organizations present and voting.

21. His delegation had certain difficulties with the
Chinese amendment in that it was superimposed on
paragraphs 1 and 2. Paragraph 1 stated the principle
of unanimity; paragraph 2 established an exception to
that principle for international conferences, namely the
two-thirds majority rule, and made it possible to der-
ogate from that exception by a decision taken by the
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same majority. Thus the Chinese amendment posed a
problem in that it provided an exception both to the
principle itself and to the exception. That might create
a practical difficulty; for example, an international
treaty-making conference might have rules of proce-
dure less precise than those of the present conference,
perhaps not specifying by what majority the treaty
should be adopted. If so, according to paragraph 2 of
the Commission's text, a two-thirds majority would be
required, but under the proposed paragraph 3 it could
be argued that unanimity was required. The conference
would consequently have the difficult task of choosing
between two conflicting rules.
22. Unlike the Commission's draft and the French
proposal, both of which set a two-thirds majority, the
proposal by the Soviet Union did not define the condi-
tions according to which participants in a conference
should adopt the text of a treaty. It left the matter open;
if paragraph 1 was applied, it might be thought that
unanimity was required.
23. Mr. WANG Houli (China) said that the desire for
a flexible text, something called for by many delega-
tions, had prompted his delegation's proposal. It was
intended to cover international conferences in which
States and international organizations participated on
an equal footing as well as those at which they par-
ticipated with a different status, such as at the present
conference. It also covered international conferences
at which the participants were exclusively international
organizations. In that sense, there were some simi-
larities between the proposal by the Soviet Union and
the Chinese proposal. However, the Chinese proposal
had maintained paragraph 2 of the article, and therefore
it might be acceptable to more delegations. His delega-
tion was ready to consult other interested delegations
informally with a view to finding a satisfactory formula-
tion for the article.
24. Mr. RAMADAN (Egypt) said that his delegation
was certainly among those which believed that inter-
national organizations had the capacity under interna-
tional law to participate in the preparation of treaties
and be parties to them. Furthermore, it did not rule out
the idea that at certain conferences international organ-
izations should be allowed to vote on the adoption of a
treaty.
25. The representatives of Austria and Cape Verde
had indicated at the previous meeting that there were
some conferences at which voting on the adoption of a
treaty had to be restricted to States, and others where
international organizations might participate in the
vote. The present Conference was an example of the
former. For the latter, the possibility remained open,
under the last part of the Egyptian proposal, for the
State or States initiating the conference to decide that
the organizations might vote on the adoption of the
treaty.
26. International organizations, as the Expert Con-
sultant had indicated, constituted the technical means
whereby States members of those organizations could
realize their interests; any treaty signed at a conference
held under the auspices of such organizations would
bind members who voted against it as well as those who
voted in favour of it. The Egyptian proposal therefore

stated, as the basic rule, that States had the right to vote
on the adoption of a treaty and, as an exception to that
rule, that international organizations could have that
right. His delegation was nevertheless prepared to co-
operate with other interested delegations in seeking a
generally acceptable formulation for article 9, para-
graph 2. The last part of the Egyptian proposal was
similar in effect to the Chinese amendment. In regard to
the proposal made by eight international organizations,
he suggested that, in order to cover international con-
ferences at which the participants were international
organizations only, a provision might be inserted in the
paragraph as it stood.
27. Mr. ECONOMIDES (Greece) said that, under the
provision proposed by Egypt, States could certainly
make treaties drawn up by States open to accession by
organizations. Nevertheless, in his view, the Egyptian
proposal would have the effect of depriving interna-
tional organizations of the possibility of being a party to
treaty negotiations and of participating in the prepara-
tion and adoption of treaties as defined in article 2 of the
draft. For if an organization which had participated in a
conference had no right to vote on the adoption of the
treaty, in reality its capacity to be a party to the negotia-
tions was not acknowledged, which was contrary to the
draft convention. His delegation continued to believe
that an organization which participated in a conference
to conclude a convention between States and inter-
national organizations had to be placed on a strictly
equal footing with States, because if that were not the
case, there would, to echo the words of the Expert
Consultant, be neither convention nor treaty, nor even
a treaty procedure.
28. The CHAIRMAN said that the changes proposed
to article 9, paragraph 2, were aimed at providing a
flexible rule which would leave room for the future
development of international law. However, the dis-
cussion had shown that some of the formulations sug-
gested would permit only a very rigid interpretation,
while others were so flexible that they might scarcely be
said to embody a rule at all.
29. The issue in article 9 was linked to the larger
question of the treaty-making capacity of international
organizations and their participation in treaty-making
conferences. The amendment submitted by eight inter-
national organizations dealt explicitly with the adoption
of a treaty between international organizations, a mat-
ter which was implicit in the French proposal as well.
30. If the Committee agreed that international organ-
izations could hold conferences with the authority to
adopt treaties, that situation could be catered for in the
draft with relatively minor changes.
31. The Expert Consultant had drawn attention to the
question of who was to adopt the rules of procedure of
international conferences, a matter on which article 9,
paragraph 2, had a considerable bearing. The problem
might have arisen, for example, in respect of rule 63 of
the rules of procedure of the present Conference. As
had been said, the rule in that paragraph was intended
to be residual. He suggested that the paragraph and
the various proposals for it should be referred to the
working group chaired by Mr. Pisk (Czechoslovakia).

It was so agreed.
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Article 11 (Means of expressing consent to be bound by
a treaty)

Paragraph 2

32. Mr. ROSENSTOCK (United States of America)
said that the issue raised by paragraph 2 had already
been considered in connection with the definition in
article 2, subparagraph 1 (b bis), of an "act of formal
confirmation". He therefore questioned the need for a
further detailed discussion on the matter. In other re-
spects the paragraph posed no problems.

33. Mr. ULLRICH (German Democratic Republic),
introducing his delegation's amendment (A/CONF. 129/
C.1/L.12), said that the Commission's text correctly
enumerated the technical possibilities of expressing the
consent of an international organization to be bound by
a treaty. However, in proposing its amendment, his
delegation had been guided by the notion that the con-
sent had far-reaching legal consequences; the intention
of the amendment was therefore to make it clear that an
international organization's consent to be bound by a
treaty would only take effect if the consent was expres-
sed in terms compatible with the rules of that organiza-
tion as defined in article 2, subparagraph 1 (/)• The
amendment was also linked with article 6, on the capac-
ity of international organizations to conclude treaties,
and was based on the assumption that an acceptable
definition of "rules of the organization" could be for-
mulated. In short, the proposed additional sentence
was designed to establish a logical relationship between
the rules of the organization, the capacity of inter-
national organizations to conclude treaties, and the
consent of an international organization to be bound by
a treaty.

34. Mr. GAJA (Italy) said that, if there was such a
notion as the rules of an organization, those rules must
surely apply to the way in which the consent of an
international organization to be bound by a treaty was
expressed. As it stood, the amendment seemed to be at
variance with the provisions of article 46. Article 11,
paragraph 2, should be examined in that light.

35. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that the paragraph as drafted by the Com-
mission was acceptable, but that he also saw merit in
the amendment proposed by the German Democratic
Republic. The issue it raised was not complex and could
usefully be referred to the Drafting Committee.

36. The CHAIRMAN said that one way of dealing
with the issue might be to add the words' 'in accordance
with the rules of that organization" after the words
"may be expressed".

37. Mr. JESUS (Cape Verde) agreed with the United
States representative that the Committee should not
discuss the questions raised by the paragraph unneces-
sarily. His delegation felt that the point at issue in the
amendment by the German Democratic Republic was
taken care of in article 6, since the capacity of inter-
national organizations to conclude treaties surely in-
cluded signature and the deposit of instruments of rati-
fication or formal confirmation. It would be best to
adhere to the Commission's text, with the proviso that
the wording should be amended in accordance with

whatever decision was finally taken regarding the use
of the terms "ratification" and "act of formal confir-
mation".
38. Mr. CRUZ FABRES (Chile) said that, since the
subject had arisen in the discussion on earlier articles, it
would be best to refer paragraph 2 to the Drafting
Committee.
39. Mr. HAFNER (Austria) agreed, and pointed out
that the structure of article 11 was closely linked with
that of article 2, subparagraphs 1 (b) and (b bis). His
delegation had suggested (2nd meeting) that those two
subparagraphs should be merged, and that suggestion
should be kept in mind in considering the structure of
article 11.
40. Mr. DEVLIN (World Health Organization) said
that he was less certain than some other speakers
that the point raised by the proposed amendment to
paragraph 2 was purely a matter of drafting, since
the amendment was open to several interpretations.
One possible interpretation was that the means of
expressing consent should be in accordance with the
rules of the organization concerned. However, it was
unlikely that the rules of an international organiza-
tion would cover the specific question of the means of
expressing consent.

41. Mr. RASOOL (Pakistan) said that his delegation
had no problem with the Commission's text. Discus-
sion of the amendment should be postponed until the
term "rules of the organization" was considered. He
agreed with earlier speakers that the article should be
referred to the Drafting Committee.
42. Mr. HARDY (European Economic Community)
said that the International Law Commission's wording
of article 11 was acceptable, but that the words "formal
confirmation" would require further discussion.
43. The amendment proposed by the delegation of the
German Democratic Republic raised issues which fell
more properly within the scope of article 6. He had
commented on the interpretation of the term "rules of
the organization" in an earlier statement (6th meeting).
In his view, it was for the international organization
itself to determine how its rules were to be applied. The
question was not solely one of drafting and the con-
sideration of the amendment should be deferred until
article 46 was discussed.
44. Mrs. DIAGO (Cuba) said that both the paragraph
and the amendment should be sent to the Drafting Com-
mittee.

45. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that the amendment was a substantive
improvement on the Commission's text. The fact that
article 46 raised a related issue, as the representative of
Italy had pointed out, should not deter the Committee
from trying to improve article 11. He therefore agreed
with the representative of Cuba that the Drafting Com-
mittee should examine the article and the amendment.

46. The attachment to the Secretary-General's note
(A/CONF. 129/8) indicated that paragraph 2 of article 11
was closely linked with article 14, paragraph 3, and
articles 16, 18 and 19, paragraph 2. The Drafting Com-
mitte should bear that in mind when discussing it.
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47. The CHAIRMAN suggested that article 11, para-
graph 2, and the amendment should be referred to the
Drafting Committee on the understanding that the latter
would refer them back to the Committee of the Whole if
it considered that a question of substance was involved.
48. Mr. ECONOMIDES (Greece) said that article 11
provided how consent to be bound by a treaty should be
expressed. Such means as signature, ratification and
approval were generally regulated by general interna-
tional law, not by the rules of the organization. His
delegation therefore proposed that the words "and the
rules of general international law" should be inserted in
the German Democratic Republic's amendment after
the words "in accordance with the rules of that organ-
ization". If that was done, his delegation would have
no objection to the amendment being referred to the
Drafting Committee.
49. Mr. MONNIER (Switzerland) said that the dis-
cussion showed that the amendment was not merely a
drafting matter. His delegation would oppose any
change which sought to accommodate the idea under-
lying the amendment.
50. Mr. RIPHAGEN (Netherlands) said that the text
proposed by the German Democratic Republic raised a
substantive issue. If the paragraph and the amendment
were referred to the Drafting Committee on the under-
standing that the amendment was a drafting matter, his
delegation would have to reserve its position on them.
There was no agreement yet on the substance of the
amendment, or even on whether it involved a question
of substance.
51. Mr. PISK (Czechoslovakia) supported the sug-
gestion that article 11, paragraph 2, and the amendment
by the German Democratic Republic be referred to the
Drafting Committee.
52. Mr. JESUS (Cape Verde) said that his delegation
was one which believed that the amendment made a
substantive change in the draft article. Furthermore,
the concluding words of the sentence it proposed af-
fected other articles, in particular article 46. The
amendment should be discussed thoroughly in the
Committee of the Whole.
53. Mr. RASSOLKO (Byelorussian Soviet Socialist
Republic) supported the Chairman's suggestion that
article 11, paragraph 2, and the amendment by the
German Democratic Republic should be referred to the
Drafting Committee.
54. Mr. WOKALEK (Federal Republic of Germany)
suggested that the Committee of the Whole should post-
pone the discussion until it took up article 46.
55. Mr. RAMADAN (Egypt) said that the amendment
was certainly related to article 46.
56. Mr. NORDENFELT (Sweden) opposed the sug-
gestion that the amendment should be referred to the
Drafting Committee. In his opinion, it was of a substan-
tive nature and concerned not only articles 2 and 46 but
also article 27, paragraph 2.
57. Mr. RIPHAGEN (Netherlands) said that the
Committee of the Whole, if it referred the amendment
to the Drafting Committee, should ask it to decide
whether the amendment necessitated an addition of a

drafting nature to article 2. He felt sure that the Drafting
Committee would see the amendment as a matter of
substance and refer it back to the Committee of the
Whole.
58. Mr. AL-KHASAWNEH (Jordan) said that the
matter was one of substance. Speaking as the Chairman
of the Drafting Committee, he too believed that the
Drafting Committee would return the amendment to the
Committee of the Whole.

59. Mr. ECONOMIDES (Greece), expanding on the
point he had raised earlier, said that article 11, para-
graph 2, determined and enumerated the ways in which
an international organization expressed its consent to
be bound by a treaty. He would take as an example the
case of an international organization which expressed
its consent to a treaty by an act of formal confirmation.
The Committee had heard that at present such an act
was provided for in only a very small number of organ-
izations and seldom formed part even of their practice.
That being so, he would like the representative of the
German Democratic Republic to consider the following
situation: the consenting organization might be told that
it had expressed its consent in a manner not in keeping
with its rules and therefore invalidly; it might then reply
that, since it possessed the right to enter into a treaty of
the kind in question and was a party to the draft conven-
tion, it had chosen to consent to it by an act of formal
confirmation instead of by some other means, despite
the fact that, stricto sensu, such an act was not in
conformity with its rules. It was to cover that situation
that he had proposed an addition to the sentence sug-
gested by the German Democratic Republic, to the
effect that consent should be expressed in accordance
not only with the rules of the organization but also with
international law in general.

60. Mr. HERRON (Australia) said that the amend-
ment of the German Democratic Republic had been
clearly identified as raising a point of substance. If its
proposer and supporters insisted on dealing with it
under article 11, the Committee of the Whole had no
option but to consider the point immediately. It might,
however, refer the paragraph and the amendment to the
Drafting Committee for a decision whether, in the light
of the structure of the entire draft, it was appropriate to
deal with the amendment under article 11 or elsewhere.
If the Drafting Committee decided that the amendment
should be dealt with elsewhere, it would be able to
consider article 11 and refer the amendment back to the
Committee of the Whole as a matter of substance.

61. Mr. TEPAVICHAROV (Bulgaria) said that the
Committee did not seem to be making any progress in
its discussion of article 11, paragraph 2. He therefore
proposed the adjournment of the meeting under rule 25
of the rules of procedure in order to give delegations an
opportunity to engage in consultations.

62. The CHAIRMAN said that under that rule the
Bulgarian motion could not be debated. He would
therefore assume, unless he heard any objection, that
the Committee agreed to adjourn the meeting.

It was so decided.

The meeting rose at 5.55 p.m.
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11th meeting
Thursday, 27 February 1986, at 11.25 a.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), V'ice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Item 11] {continued)

Article 11 (Means of expressing consent to be bound by
a treaty) {continued)

Paragraph 2 {continued)

1. Mr. ULLRICH (German Democratic Republic)
said that, as several points of substance had been raised
with regard to the amendment introduced by his delega-
tion at the previous meeting (A/CONF. 129/C.l/L. 12),
he would propose, with a view to expediting matters,
that further discussion on it should be deferred until the
Committee took up articles 27 or 46.

// was so decided.

Article 19 (Formulation of reservations)

2. Mr. JESUS (Cape Verde), introducing the amend-
ment proposed by his delegation (A/CONF. 129/C.l/
L.34), said that if a reservation was to be prohibited,
that should be done in express terms and in the treaty
itself. The first part of his proposal, therefore, was that
subparagraph 2 {a) should be reworded to read simply
"the reservation is prohibited by the treaty", the re-
mainder of the subparagraph being deleted. That would
be in line with article 19 (a) of the 1969 Vienna Conven-
tion on the Law of Treaties.1 He noted, in that connec-
tion, that the Commission's commentary to the article
(see A/CONF. 129/4) gave no explanation of the reason
for the additions to subparagraphs 1 {a) and 2 {a).

3. The new subparagraph 2 (d) proposed in the second
part of the amendment covered the case of treaties
between States in which international organizations
could participate but only to the extent of the com-
petence conferred upon them. The Convention on the
Law of the Sea was a case in point. An international
organization could be a party to a treaty without having
competence for all matters dealt with in it. Obviously,
in such cases it should not be able to enter a reservation
concerning a provision in respect of which it lacked
competence.

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

4. Mr. ABED (Tunisia) said that his delegation had
joined Austria, Italy and Japan in sponsoring the
amendment in A/CONF. 129/C.1/L.36 and had with-
drawn its own amendment (A/CONF. 129/C.l/L. 14).

5. Stressing the importance of reservations in the ap-
plication of a treaty, he said that it was essential that the
wording of article 19 should not give rise to differences
of interpretation capable of delaying the entry into force
of treaties. The sponsors wished to have a clear, precise
and unequivocal text.

6. Draft article 19, which repeated the terms of arti-
cle 19 of the 1969 Vienna Convention, incorporated a
number of new provisions. Under the latter, reserva-
tions could not be formulated if it was established that
the negotiating States and organizations were agreed
that the reservation was prohibited. It might be asked
what purpose was served by a provision on those lines if
the reservation could be expressly prohibited in the
treaty itself. Moreover, vague expressions like "is
otherwise established" and "the States and organiza-
tions or the organizations were agreed" could lead to
differences between the parties if it was necessary to
prove it had been established they "were agreed" that
the reservation was prohibited. These differences
essentially had to do with determining the body em-
powered to prove that such an agreement had been
reached. The question would arise as to whether the
matter should be determined by a body empowered for
the purpose or by the parties to the treaty.

7. There were so many questions that in his delega-
tion's view the terms used in subparagraph (a) of para-
graphs 1 and 2 might depart from the goal sought, which
was to codify precisely and efficiently the law of
treaties between States and international organizations
or between international organizations. These new
provisions should be deleted from subparagraph {a),
as they were unnecessary and were not even mentioned
in the International Law Commission's commentary.
That was the object of amendment A/CONF. 129/C.l/
L.36, which sought to retain the prohibition of the
reservation only if it was provided for in the treaty,
and of course in the instances described in subpara-
graphs {b) and (c) of paragraphs 1 and 2 of the article,
similarly to what was retained at the 1969 Vienna Con-
ference.

8. Mr. TALALAEV (Union of Soviet Socialist Re-
publics), introducing his delegation's amendment
(A/CONF. 129/C.1/L.38), said that his delegation sup-
ported the amendments submitted which removed ob-
scurities in the article and were closer to the text of the
1969 Vienna Convention.

9. His delegation considered that sovereign States
had a broad right to enter reservations or object to
reservations. International organizations in contrast
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national organizations, a complex system of relation-
ships came into being.

15. His delegation believed that an international or-
ganization could not make a reservation incompatible
with its constituent instrument or its functions, and
accordingly supported the amendments proposed by
the Soviet Union, the German Democratic Republic
and Cape Verde, as well as the four-Power amendment.
All should be referred to the Drafting Committee.

16. Mr. BERMAN (United Kingdom) said that all but
one of the proposals put forward would further com-
plicate the difficult question of reservations and were
therefore unacceptable to his delegation. His delega-
tion could support the first part of the Cape Verde
amendment and the four-Power amendment.

17. His delegation could not support the second part
of the Cape Verde amendment, which appeared to be
attempting to derive a general rule from the particular
case where an international organization was a party to
a treaty but its competence related only to certain pro-
visions. He believed that if an international organiza-
tion was competent in regard to certain provisions only,
it would not in practice enter reservations to other
provisions. He noted that the definition of "reserva-
tion" in article 2 spoke of the exclusion or modification
of the legal effects of treaty provisions' 'in their applica-
tion" to the State or organization concerned. The Cape
Verde representative might perhaps consider it unnec-
essary to pursue that aspect.

18. Turning to the Soviet Union amendment, he won-
dered whether a reservation by an international organ-
ization incompatible with its constituent instruments
was likely to arise in practice. In a situation where an
international organization wished to be a party to a
treaty and its capacity was valid in every respect, it was
unlikely that it would enter a reservation incompatible
with its constituent instruments. In his view, the Com-
mittee should adopt a working understanding that there
was an expectation that international organizations
would, as a matter of course, operate in accordance
with their constituent instruments. Otherwise, to avoid
difficulties of interpretation it would be necesary to in-
clude a reference to compatibility with the constituent
instruments of international organizations throughout
the text of the Convention. If that were done, the text
would become unnecessarily heavy and impractical. In
his view, the German Democratic Republic's amend-
ment seemed to differ from the aim expressed by the
German Democratic Republic representative in his in-
troductory statement.

19. It was important to bear in mind the principle that
reservations affected the external relations between
contracting parties, not the internal relations between
international organizations and their own member
States. The proposed amendments seemed to assume
the latter and were therefore unacceptable to his del-
egation. They should not, he believed, be referred to
the Drafting Committee.

20. Mr. TUERK (Austria) said that the four-Power
amendment, of which his delegation was a sponsor, had
been ably introduced by the Tunisian representative.

did not have sovereign rights and their right to enter
reservations depended on the scope of their functions
and the purpose of the treaty in question. His delega-
tion's amendment was intended to establish that a res-
ervation formulated by an international organization
could be effective only if it was compatible with the
purposes of the treaty and the constituent instruments
of the organization.

10. Mr. ULLRICH (German Democratic Republic),
introducing his delegation's amendment to paragraph 2
of the article (A/CONF.129/C.1/L.40), agreed that in-
ternational organizations should have the right to for-
mulate reservations to treaties, but said that the right
could only extend to parts or provisions of a treaty
which were of direct concern to the international or-
ganization and within its competence as defined by
its constituent instrument and rules. The amendment
sought to make it clear that an international organ-
ization could not enter reservations to treaties with
States unless the provisions affected its competence.
As the other amendments submitted appeared to have
the same or similar aims, it might be useful to invite the
sponsors to try to work out an agreed amendment.

11. Mr. LUKASIK (Poland) said that the formulation
of reservations raised complex and difficult problems
which the 1969 Vienna Convention had not fully re-
solved, particularly in relation to reservations to
treaties which were the constituent instruments of in-
ternational organizations. In the present draft the dif-
ficulties were increased, because the formulation of
reservations by international organizations raised
many issues.

12. His delegation agreed that the deletions proposed
in the Cape Verde and four-Power amendments were
necessary. He also agreed with the Soviet Union rep-
resentative that the right of international organizations
to enter reservations depended on the powers and func-
tions of the international organization and the purposes
and objectives of the treaty. There could be no right
to enter a reservation on an unrelated matter. In lim-
iting the rights of international organizations in that
respect, the guidelines would be their constituent in-
struments. Those points were covered in the Soviet
Union amendment and the German Democratic Re-
public's amendment.

13. His delegation believed that the amendments sub-
mitted should be transmitted to the Drafting Committee
to be combined in an appropriate manner.

14. Mr. PISK (Czechoslovakia) said that the question
of reservations to international treaties by interna-
tional organizations was complex, because there was
little practice to provide guidance. The question was
whether international organizations should be able to
formulate reservations subject only to the same restric-
tions as States. There was a need to strike a balance
between the sovereignty of States and the restricted
capacities of international organizations, which could
only function in accordance with their constituent in-
struments, on the one hand, and on the other, the
contractual nature of the relationship between the par-
ties to a treaty. Where the parties to a treaty did not
have identical status, as in the case of States and inter-
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21. The draft article differed from the corresponding
text of the 1969 Vienna Convention in that a further
restriction to reservations had been introduced, em-
bodied in the formula "or it is otherwise established
that the negotiating States and negotiating organiza-
tions were agreed that the reservation is prohibited" at
the end of subparagraph 1 (a) and the somewhat similar
language at the end of subparagraph 2 (a). The introduc-
tion of that second criterion made for ambiguity and
legal uncertainty. The fact of the matter was that, if
any agreement existed between the negotiating parties
to the effect that a reservation was prohibited, that
agreement would become a part of the treaty itself. For
those reasons, the four-Power amendment called for
the deletion of the two passages in question so that
subparagraphs 1 (a) and 2 (a) would read (thus reverting
to the language of the 1969 Vienna Convention): "the
reservation is prohibited by the treaty".

22. In that connection, he referred to his oral sugges-
tion at the 2nd meeting to combine subparagraphs 1 (b)
and 1 {b bis) of article 2, on "ratification" and "act of
formal confirmation", respectively. Adoption of that
suggestion would make it possible to simplify article 19
and reduce it to a single paragraph.
23. Mr. ALBANESE (Council of Europe) said that
his delegation could not support the second point in the
Cape Verde amendment or the Soviet Union and Ger-
man Democratic Republic amendments, because they
purported to restrict the power of international organ-
izations to formulate reservations.

24. His first objection was general. He could accept
the view that there were important differences between
States and international organizations, but he observed
that, in the area currently under consideration, which
was the contractual field, if one wished to respect the
spirit of the matter dealt with one must affirm the princi-
ple of the contractual equality of the parties, which
should be fully recognized and respected at all stages of
the life of a treaty: its negotiation, the adoption of its
text, the expression of the will to be bound by the treaty
and the formulation of reservations.

25. Any attempt to create a distinction in the matter
between the rights and powers of various parties con-
stituted a contradiction in terms and a denial of the
synallagmatic character of treaties.

26. Furthermore, his delegation opposed the amend-
ments for another reason, which was more specific to
the Council of Europe but which might perhaps apply to
other organizations as well. In the Council of Europe,
the adoption of the text of a treaty and, where ap-
propriate, the formulation of reservations were decided
by the Committee of Ministers, in which all the member
States were represented. It was for them to ensure that
the treaty, and, on occasion, the reservation, did not
conflict with the rules of the organization.

27. His delegation accordingly feared that adoption of
the amendments in question might open the door to
States not members of the Council of Europe to take a
position on the conformity or otherwise of a reservation
with the constituent instrument of the organization or
on the question whether a provision which was the
subject of a reservation affected or did not affect the

interests of the organization. The result would be unac-
ceptable interference in the internal constitutional af-
fairs of the organization. His delegation thus could not
support the amendments mentioned, and supported the
adoption of the draft article.
28. Mr. SANYAOLU (Nigeria) asked the Expert
Consultant for an explanation of the formulation of
subparagraphs 1 (a) and 2 (a). The International Law
Commission's commentary was silent on that point.
29. Mr. REUTER (Expert Consultant) said it was true
that the Commission's commentary did not explain the
reason for departing from the 1969 Vienna Convention
text and inserting the formula "or it is otherwise estab-
lished that the negotiating States and negotiating organ-
izations were agreed that the reservation is prohibited"
in subparagraph 1 (a) and a similar formula in sub-
paragraph 2 (a).
30. At the 1968/1969 Vienna Conference, conflicting
views had been expressed with regard to the freedom to
make reservations. The view which had prevailed, and
which was embodied in article 19 of the 1969 Vienna
Convention, had been in favour of the freedom to make
reservations. Since 1969, that position had been ac-
cepted in a number of judicial decisions, some of them
relating to treaties to which the 1969 Vienna Conven-
tion was not applicable.
31. The passages inserted in subparagraphs 1 (a) and
2 (a) of the article embodied a slight limitation to that
freedom to make reservations. The reason was that the
treaties of international organizations were considered
as having a somewhat delicate character. Because of
their particular nature, it was felt desirable to avoid
opening the door too widely to reservations.
32. That being said, it was his feeling that deletion of
the two passages would do no harm. The rule they
embodied went without saying, since there was nothing
to prevent the parties to a treaty from agreeing among
themselves subsequent to the adoption of a treaty that a
particular reservation would be prohibited.
33. Lastly, he recalled that at the 1968 session of the
Law of Treaties Conference the question had arisen of
adopting provisions governing the treaties of interna-
tional organizations. Some delegations had been in fa-
vour of drafting rules in the matter at that Conference,
and one type- of treaty which had attracted particular
attention in that connection had been the safeguards
treaties of the International Atomic Energy Agency
(IAEA). Those important treaties were of a tripartite
character, in that the international organization con-
cerned was involved at the request of the two interested
States. He drew attention to that situation because the
solution which would be adopted must not have the
effect of preventing an organization like the IAEA from
exercising its control functions.

34. Mr. NEUMANN (United Nations Industrial
Development Organization), referring to the first part
of the Cape Verde amendment, said that it was un-
desirable to introduce a distinction between the States
and the organizations which negotiated a multilateral
treaty and to state that certain reservations would be
permitted to one category of negotiating parties but not
to the other. The second part of the amendment related
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to a problem which could only arise at a later stage. It
could not be dealt with appropriately in the present
context.
35. His delegation could not accept the Soviet Union
amendment, which would create a special category of
prohibited reservations applicable only to international
organizations. It had a similar difficulty with regard to
the German Democratic Republic's amendment, which
would have the effect of allowing an international or-
ganization to make reservations only with regard to
provisions that affected its competence. It was un-
desirable to introduce that restriction into the organiza-
tion's right to make reservations.
36. Mr. REIMANN (Switzerland) said that the Soviet
Union and German Democratic Republic amendments
called for three observations. First, article 19 should
reflect the principle of the equality of parties to a treaty.
Secondly, and in view of that equality, any reference
to the rules of an international organization was un-
called for. Thirdly, care should be taken with the
terms employed in the draft. The reference in the Ger-
man Democratic Republic's amendment to an organiza-
tion's "competence" seemed inadvisable. On the basis
of those considerations, his delegation believed that the
amendments should not be transmitted to the Drafting
Committee.
37. The same remarks applied to the second part
of the Cape Verde amendment. His delegation would
wish to consider the text of any subsequent variant
before agreeing that it should go to the Drafting Com-
mittee.
38. With regard to the four-Power amendment, he
noted that a consensus seemed to be emerging in favour
of its acceptance and transmission to the Drafting Com-
mittee. His delegation would not oppose that step, but
regretted that the member of the sentence in subpara-
graph (a) of paragraphs 1 and 2 following "treaty"
would vanish, because it had its raison d'etre, as borne
out by the examples given by the Expert Consultant as
well as, in another context, by article 60, paragraph 5,
of the 1969 Vienna Convention.
39. He had noted with interest the example of agree-
ments of a certain type cited by the Expert Consultant.
40. Mr. HARDY (European Economic Community)
considered that it was up to the international organiza-
tion to decide whether to make reservations, within the
same limits as States. It was not for others to attempt
via the proposed convention to determine whether it
was entitled under its own powers and procedures to do
so. If an organization made a reservation, the other
party, whether a State or an organization, might accept
or object in accordance with article 20.
41. Some of the amendments submitted would lead to
confusion. The German Democratic Republic's amend-
ment, for example, apparently envisaged a further stage
distinct from the article 20 procedure.
42. The basic principle of the Commission's draft was
that treaties were concluded on a contractual basis, and
in his view it was not possible to distinguish between
the rights of the parties. Suppose, for example, there
was an agreement to which States and the Community
were parties in the commercial field. It would not be

possible for a State party to be able to make more
extensive reservations than the Community, or to raise
questions regarding its right to make reservations on
the same basis. As the United Kingdom representative
had said, the assumption must be that international
organizations did indeed act within the scope of their
powers.
43. The International Law Commission's text was
basically acceptable because it reflected the equality of
the parties, a principle that would be undermined by
some of the amendments. The four-Power amendment
and the first part of the Cape Verde amendment were
acceptable. The Soviet Union and German Democratic
Republic amendments and the second part of the Cape
Verde amendment were unacceptable to the Commu-
nity for the reasons he had indicated. Sufficient
safeguards for the interests of other parties were, he
believed, contained in other provisions of the draft
articles.
44. Mr. SANG HOON CHO (Republic of Korea)
shared the view that the provision in the second part of
subparagraph 1 (a) should be deleted. Having heard the
Expert Consultant and the Austrian representative, he
believed that the type of situation envisaged by that
provision could be reflected, as required, in specific
treaties.
45. His delegation could not accept the various
amendments seeking differential treatment of interna-
tional organizations in the matter of reservations
through the provisions of paragraph 2. The safeguard
provided in subparagraph 2 (c) appeared to be ade-
quate.
46. MR. ROMAN (Romania) said that his delegation
had no difficulty with the draft article. It had doubts
about those proposals which seemed to amend the two
paragraphs in a way that enlarged the scope for the
formulation of reservations by States. He agreed with
the argument that whenever negotiating States and
negotiating organizations were agreed, not in the treaty
but elsewhere, that reservations were prohibited, the
possibility of formulating reservations should be
excluded.
47. His delegation supported the Cape Verde, Soviet
Union and German Democratic Republic amendments.
International organizations should only be able to make
reservations on matters, within their fields of activity.
They should not be able to make reservations whose
consequences would affect contracting States. He
hoped the three amendments could be combined and
incorporated in the article.
48. Mr. ECONOMIDES (Greece) said that his del-
egation was in favour of the provision which the four-
Power amendment and the first part of the Cape Verde
amendment sought to delete. It saw virtue in a pro-
vision that would have the effect of making the tacit
formulation of reservations impossible. He believed
that, as far as States were concerned, there were gaps in
the 1969 Convention. He would not, however, oppose
transmission of the amendments to the Drafting Com-
mittee if the great majority of the Committee so wished.
49. The Soviet Union amendment proposed to insert a
clause providing that an international organization
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should not formulate a reservation incompatible with
its constituent instrument. But that surely was self-
evident. International organizations must in all cases
act in conformity with their own constituent instru-
ments and rules. Moreover, application of such a pro-
vision would prove difficult, indeed impossible, be-
cause no constituent instrument determined expressly
or implicitly what possible reservations would be in-
compatible with an organization's constitution. It was
up to the organization itself to ensure that reservations
were in conformity with its law. In any case, article 6
already implicitly contained the notion embodied in the
proposed amendment, the adoption of which, as the
United Kingdom representative had remarked, could
result in further complications.

50. The second part of the Cape Verde amendment
and the German Democratic Republic amendment
seemed to address themselves to the same concern,
that an international organization should not enter res-

ervations concerning provisions that were not appli-
cable to it. Again, that seemed to go without saying:
Why should an organization enter a reservation to
exclude the application of a provision not applicable to
itself? But if the question proved to be more than aca-
demic, and a reservation of the type envisaged was
made, what would be the legal consequences? The
effect would merely be to double the inapplicability
of the provisions in question to the organization con-
cerned.
51. The CHAIRMAN suggested that the Cape Verde,
German Democratic Republic and Soviet Union rep-
resentatives should consult together with a view to
merging their proposals for paragraph 2, which could
not be referred to the Drafting Committee since they
involved matters of substance, in a single text for fur-
ther consideration by the Committee of the Whole.

The meeting rose at 1.05 p.m.

12th meeting
Thursday, 27 February 1986, at 3.25 p.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF.129/4)

[Agenda item 11] {continued)

Article 19 (Formulation of reservations) (continued)

1. Mr. NAGY (Hungary) said that his delegation
shared the views of the sponsors of the amendments
concerning the special limitations to which the capacity
of international organizations to formulate reservations
was subject proposed by Cape Verde (A/CONF.129/
C.1/L.34), the Union of Soviet Socialist Republics
(A/CONF.129/C.1/L.38) and the German Democratic
Republic (A/CONF.129/C.1/L.40). It was clear from
the discussions in the International Law Commission
on the whole process of treaty-making that the capacity
of international organizations to formulate reservations
to a treaty could not be greater than their capacity to
conclude the treaty itself. The amendments reinforced
that well-established principle by defining the capac-
ity of international organizations to formulate reserva-
tions. His delegation would, however, prefer a more
general expression to cover the sources of that capac-
ity than that used in the Soviet Union amendment.
Accordingly, it suggested that "constituent instrument
of the international organization" should be replaced

by "rules of the organization", an expression defined in
article 2, subparagraph 1 (/)•
2. Mr. VAN TONDER (Lesotho) said that his delega-
tion considered the Internationa] Law Commission's
draft of article 19 satisfactory, since it allowed for
investigation of the intention of the negotiators of a
treaty, through reference to considerations such as the
preparatory documents, in the absence of any clear
provision in the treaty itself. The latter parts of sub-
paragraphs 1 (a) and 2 (a) provided that essential flexi-
bility which existed in the general rules concerning the
interpretation of treaties. Paragraph 2 of the Cape
Verde amendment was difficult to understand, since
international organizations would obviously not for-
mulate reservations to treaty provisions that did not
affect them. Even if an organization were to do so, the
action would be without legal significance, since the
organization would remain unaffected.

3. Regarding the amendments put forward by the So-
viet Union and the German Democratic Republic, his
delegation believed that it was absurd to provide that
international organizations should have the capacity to
negotiate a treaty but no right or capacity to formulate a
reservation in regard to certain parts of that treaty, if
the treaty permitted reservations. Any restrictions on
the formulation of reservations should be those im-
posed by the treaty itself. If an international organiza-
tion agreed to a treaty which forbade it to formulate
reservations, it would of course be bound by it. On the
other hand, if a treaty provided for reservations, an
international organization, as a negotiator of equal
status, should have the same right as the other parties to
formulate reservations if it so desired. As the repre-
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sentative of the European Economic Community had
pointed out at the previous meeting, the Committee was
discussing a contractual relationship voluntarily nego-
tiated and entered into, and if one of the parties felt that
it was being shortchanged it would not agree to the
provision in question. The provision would thus be
ignored and the question would become academic at
best, as the representative of Greece and the Expert
Consultant had noted at the previous meeting.
4. His delegation was unable to support any of the
proposed amendments. It would endorse the draft
proposed by the International Law Commission, on the
understanding that the problem regarding the words
"formally confirming" in paragraph 2 would be re-
solved.
5. Mr. CANCADO TRINDADE (Brazil) said that it
would be helpful if a single formulation could perhaps
be found for the amendments introduced by Cape
Verde, the Soviet Union and the German Democratic
Republic, all of which were intended to qualify the
freedom of international organizations to formulate res-
ervations. He regretted that it had not yet been possible
for those delegations to submit a joint amendment.
With regard to the amendment of the Soviet Union, he
found it difficult to envisage the likelihood of an inter-
national organization—or, more precisely, one of its
organs—formulating a reservation that was not com-
patible with its constituent instrument, or with its rules
or established prctice. The amendment proposed by
the delegations of Austria, Italy, Japan and Tunisia
(A/CONF.129/C.1/L.36), which, for the sake of clarity
and precision reverted to the formula in the 1969 Vienna
Convention on the Law of Treaties,1 was acceptable.
He noted that there appeared to be no strong opposition
to that proposal.

6. Mr. FOROUTAN (Islamic Republic of Iran) said
that his delegation fully supported the draft article
proposed by the International Law Commission, as it
was clear, precise and unambiguous. The four-Power
amendment proposed that the latter part of subpara-
graph 1 (a) should be deleted in order to make it clear
that, for the purposes of the subparagraph, reservations
were strictly prohibited. There might be circumstances
in which reservations were not explicitly prohibited,
but there might be an understanding to that effect
among the negotiating States and international organ-
izations. He would have difficulty, therefore, in sup-
porting the joint amendment or paragraph 1 of the
amendment of Cape Verde. However, if there was a
consensus in the Committee of the Whole to send those
amendments to the Drafting Committee, his delegation
would not object.

7. He fully supported the objective of the second part
of the amendment of Cape Verde, but the proposed
subparagraph needed to be clarified and brought into
harmony with the rest of the article. The formulation
in the Soviet Union amendment corresponded more
closely to the preceding subparagraphs of the article,
but it did not cover the whole scope of the amendment

1 Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

of Cape Verde. His delegation could, however, support
both of those amendments.

8. Mr. CAMINOS (Organization of American States)
said that his organization could not support those
amendments which tended to restrict the capacity of
international organizations to formulate reservations
to multilateral treaties to which they were parties or to
enter objections to reservations formulated by other
parties. As the Expert Consultant had pointed out at the
previous meeting, such restrictions impaired the equal-
ity of legal status that should exist between all parties to
a treaty. His organization shared the views expressed at
the previous meeting by the representatives of Austria,
the Council of Europe and the European Economic
Community regarding the proposed amendments to ar-
ticle 19. In particular, it wished to express its con-
cern regarding the difficulties that might arise from
the incorporation into the convention of the criterion
of compatibility of reservations with the constituent
instruments of international organizations. In sum, it
supported the text proposed by the International Law
Commission.

9. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that a number of delegations appeared to
object to the amendments proposed by the Soviet
Union, the German Democratic Republic and Cape
Verde. They stressed the need to preserve equality
between States and international organizations in the
matter of formulating reservations. In their view, the
amendments proposed would prevent international or-
ganizations from exercising their right to make reserva-
tions. However, that was a somewhat simplistic and
unilateral approach.

10. During the discussion of articles 2, 5 and 6, all
delegations had recognized that international organiza-
tions were a derivative subject of international law with
a special treaty-making capacity, that of concluding
treaties which fell within the scope of their aims and
functions. An important element of that capacity was
the right to formulate reservations. That was a concrete
right which must be implemented, but within the scope
necessary for the pursuit of their aims and the exercise
of their functions, and not on an equal footing with
States. That was the fundamental difference between
them.

11. A distinction should be drawn between the ma-
terial and the procedural aspects of the problem. On the
procedural plane, as parties to a treaty international
organizations and States were truly equal. On the ma-
terial plane, however, that equality was not present.
States enjoyed a broad universal right under interna-
tional law to enter reservations. Since international
organizations could formulate only such reservations
as were compatible with their field of competence and
their constituent instrument, that situation should be
reflected in the article. The amendments attempted to
do that and to draw a clear distinction between the pow-
ers of States and those of international organizations.

12. The representative of the United Kingdom had
said at the previous meeting that he knew of no cases in
which international organizations had formulated res-
ervations outside the framework of their functions and
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contrary to their respective charters. While such cases
might not yet have arisen, there were established cases
in which international organizations had acted counter
to the provisions of their constituent instruments. To
proceed on the presumption of the absolute innocence
of international organizations took no account of re-
ality. The merit of the amendments of the Soviet Union
and the German Democratic Republic was that they
were a means of preventing international organizations
from formulating reservations that went beyond their
field of competence and contravened their constituent
instruments. He hoped that it might be possible to
combine the proposals and to present a consolidated
amendment to article 19 which would not limit the right
of international organizations to formulate reservations
but would take due account of their special status in
regard to such reservations.

13. Mr. JESUS (Cape Verde) said that he would try to
answer the questions raised in connection with his del-
egation's proposed addition of a new subparagraph to
article 19. The representative of the United Kingdom
had said that a special case could not serve as a basis for
drawing up a general rule. He believed that the case he
had posited was not a special case but one that did
occur, and that a provision should therefore be drawn
up to cover it. If that was not done, difficult problems of
interpretation could arise. The representative of the
United Kingdom had also said that the good faith of
international organizations could be relied on not to
formulate reservations to provisions which did not ap-
ply to them. The same could be said to apply to States,
but language must, nevertheless, be provided to take
care of such situations.

14. He believed that the proposed addition of the
subparagraph was useful, particularly with regard to
the possible effect of article 20, paragraph 5. If there
was an explicit provision saying that an international
organization could not formulate a reservation to a
provision that did not aply to it, States would not have
to decide whether to accept or reject the reservation,
and the tacit acceptance effect of paragraph 5 would be
neutralized.

15. Other amendments had been proposed which
sought to deal with the matter through different lan-
guage. His delegation would not favour any wording
which made the formulation of reservations dependent
on conformity with the rules of the organization or its
constituent instruments. In his view, the capacity to
formulate reservations should be measured not against
the rules of an international organization or its con-
stituent instruments but against the applicability to that
entity of the provision which was the object of the
reservation. His delegation's proposal would apply
only to treaties between States and international or-
ganizations, and not to those between international
organizations. The case he had in mind could occur,
and although he was ready to compromise, he felt that
there was a place in the convention for his delegation's
language.

16. Mr. VIGNES (World Health Organization) said
that he understood the effect of the amendments pro-
posed by the Soviet Union and the German Democratic
Republic to be that an organization would be unable to

formulate reservations if it was unconstitutional for it to
do so. As a number of representatives had pointed out,
that would not in practice make a significant difference.
It was highly unlikely that his own organization would
formulate any reservations at all to treaties to which it
was a party, and that it would do so in violation of its
Constitution was inconceivable. The substance of both
amendments could be understood as expressing a lack
of confidence in international organizations. As far as
the World Health Organization was concerned, that
would be tantamount to expressing a lack of confidence
in its Assembly, consisting of 160 sovereign States,
which would presumably be the organ deciding on a
reservation.

17. A further aspect that should be considered was the
state of uncertainty that could arise, theoretically at
least. Normally, questions concerning the invalidity of
a reservation under the other provisions of article 19
would be raised promptly by the depositary or by an-
other party. Article 20 also imposed certain limitations
on objections to reservations. However, compatibility
with the constitution of an international organization
could depend on complex legal interpretations. The
question of unconstitutionally might be raised only
after a number of years, when the international organ-
ization might already have invested much time and
effort in performing its obligations, for example under a
technical co-operation agreement, and a host of bilat-
eral agreements might then have been concluded within
the framework of the technical co-operation agree-
ment. It was not clear what the legal consequences
would be if the reservation was suddenly invalid after
such a lapse of time.

18. Mr. RASOOL (Pakistan) said that, in his delega-
tion's view, the amendments of Cape Verde, the Soviet
Union and the German Democratic Republic did not
seek to place new limitations on the right of inter-
national organizations to formulate reservations or to
lower the status of such organizations. It felt that the
status and the equality of international organizations
would not be adversely affected by the amendments.
There was, however, a fundamental difference between
article 6 of the 1969 Vienna Convention and article 6 of
the present draft: the latter contained an encumbrance
absent from the former. That encumbrance might be
regarded by international organizations, and by some
States, as an evil, but it was an unavoidable evil which
ran through a number of situations that had already
been covered and some that still remained. Whenever
an international organization negotiated a treaty or be-
came a party to a treaty, it was subject to that encum-
brance, in other words, to conformity with its own
rules.

19. The amendments he had mentioned issued a re-
minder to international organizations of their own
status and limitations, namely, the requirement of con-
formity to their rules. Their approach might seem to be
over-cautious and to display a certain suspicion that
was disliked by some delegations, but his delegation
would have no insurmountable difficulty in accepting
those amendments, particularly with the drafting im-
provements which, at the previous meeting, the rep-
resentative of the German Democratic Republic had
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offered to make. He noted, however, that the amend-
ments had a bearing, however remote, on the question
of the settlement of disputes and on article 20, para-
graph 5.
20. On the whole, his delegation favoured the Inter-
national Law Commission's draft. It was, however,
prepared to accept the substance of the three amend-
ments, possibly in the form of a combined and redrafted
text.

21. Mrs. THAKORE (India) said that article 19 dealt
with a very difficult but important matter which had
given rise to widely divergent opinions in the Sixth
Committee of the United Nations General Assembly
and in the written observations of governments and
international organizations. It had also been the subject
of lengthy debate in the International Law Commis-
sion. The compromise text finally adopted by the Com-
mission adopted a liberal approach that granted inter-
national organizations, as the contracting parties to a
treaty, the same rights as were enjoyed by States.
22. Her delegation was therefore unable to accept the
amendments of Cape Verde, the Soviet Union and the
German Democratic Republic, which tended to impose
undesirable restrictions on the power of international
organizations to formulate reservations, restrictions
that would not only give rise to insurmountable difficul-
ties but also reflected a lack of confidence in inter-
national organizations. Her delegation, like that of the
United Kingdom, found it difficult to conceive of a
situation in which an international organization would
formulate reservations that were incompatible with its
constituent instrument, which was fundamental in na-
ture and constituted the organization's supreme law. It
therefore supported the present text of article 19 of the
Commission's draft, as modified by paragraph 1 of the
Cape Verde amendment, and the four-Power amend-
ment to subparagraphs 1 (a) and 2 (a) of the article.

23. Ms. KASHUMBA (Zambia) said that amend-
ments such as those of the Soviet Union and the Ger-
man Democratic Republic could create problems of
interpretation: an international organization became a
party to a treaty in accordance with the rules of its
constituent instrument. It would be monotonous to re-
fer to those rules every time the question of the organ-
ization's competence arose. In her view, the matter was
adequately covered in article 6. Her delegation was
therefore unable to support those two amendments.
24. Mr. DALTON (United States of America) said
that if language similar to that proposed in the Cape
Verde amendment for subparagraph 2 (d) was inserted
into paragraph 1, the provision would become patently
ridiculous; no State would formulate a reservation on a
provision which did not apply to it. The hypothesis was
equally absurd in the case of an international organiza-
tion, and the wording proposed was therefore inap-
propriate in an international convention.

25. The amendments of the Soviet Union and the
German Democratic Republic were on the common
theme of reservations incompatible with the constit-
uent instrument of an international organization. Such
wording would compel the States party to a treaty to
form a judgement as to whether or not reservations

formulated by international organizations which were
also parties were in conformity with their constituent
instruments. National legal advisers on treaty matters
did not have the knowledge to address that task. Such
amendments were mischievous and should be rejected.

26. Mr. RIPHAGEN (Netherlands) said that he could
accept the four-Power amendment, which returned to
the formulation used in the Vienna Convention on the
Law of Treaties, provided there was also a return in
article 20, paragraph 2, to the formulation in the corre-
sponding article 20, paragraph 2, of that Convention, as
the two provisions were linked.

27. On the matter of reservations, he referred the
Committee to the definition in article 2, subpara-
graph 1 (d), which described a reservation as "a
unilateral statement . . . made by a State or by an
international organization . . . whereby it purports to
exclude or to modify the legal effects of certain pro-
visions of the treaty in their application to that State or
organization". That meant that a reservation could be
made only in respect of a party's own obligations. It
was impossible to make distinction between States and
international organizations in the matter, and he was
opposed to any amendment which sought to do so.

28. Mr. MORELLI (Peru) said that the International
Law Commission's draft of article 19 tended to equate
the legal position of States and international organiza-
tions with respect to the formulation of reservations.
However, without prejudice to the rule concerning the
contractual equality of parties to treaties, the Commis-
sion's draft in several other places did take account of
the differences between international organizations and
States. While his delegation did not wish to comment
specifically on any of the amendments to article 19, it
would be glad if the Drafting Committee were to give
thought to means of differentiating between the full
sovereign powers of States and the possibly limited
competence of international organizations with respect
to the formulation of reservations.

29. Mr. RAMADAN (Egypt) asked whether it was
conceivable, in the case of a State formulating reser-
vations to a treaty, that other States would attempt
to argue that the reservations were incompatible with
that State's constitution. Such conduct would be re-
garded as interference in its internal affairs. If States
and international organizations were equal partners
in treaty-making, it was illogical to have a provision
stating that reservations by international organizations
must be compatible with their constituent instruments.
The point was adequately covered by article 6, and any
reiteration showed mistrust of the good faith of inter-
national organizations and was tantamount to imposing
an external censorship on their decision-making.

30. Mr. KHVOSTOV (Byelorussian Soviet Socialist
Republic) said that some delegations had expressed
concern that the changes proposed in paragraph 1 of the
Cape Verde amendment and in the Soviet Union and
German Democratic Republic amendments were de-
signed to impair the capacity of international organiza-
tions to conclude treaties. Those amendments should
not be understood as restricting the right of interna-
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tional organizations to formulate reservations. That
right was secured in article 19, paragraph 2, and no one
would call it into question.
31. Cases in which international organizations could
not formulate reservations were not fully taken into
consideration in subparagraphs (a), (b) and (c) of arti-
cle 19, paragraph 2. The amendments he had just cited
filled that gap and indicated another important case:
when a reservation was incompatible with the con-
stituent instrument of an international organization.

32. During the discussion of article 6 an understand-
ing had been reached that the treaty-making capacity of
an international organization was determined by its
rules. The rule on formulating reservations was one of
the elements of that general treaty-making capacity, as
sometimes reservations put forward could have serious
legal consequences, for example, in differing with the
intentions of parties to a treaty or in departing from the
international organization's framework of competence.
33. His delegation considered it logical for article 19,
paragraph 2, to maintain the provision reflecting the
need for the substance of reservations to be in confor-
mity with the provisions of the constituent instrument
of the international organizations.
34. Mr. ALMODOVAR (Cuba) proposed to pass over
in approving silence the changes proposed in para-
graph 1 of the Cape Verde amendment and in the four-
Power amendment. With regard to the proposed chan-
ges in paragraph 2 of the Cape Verde amendment and
the Soviet Union and German Democratic Republic
amendments, he shared the view of their sponsors that
a limit should be placed in the draft articles on the
capacity of international organizations. If a group of
States or even a group of international organizations set
up an international organization and gave it a con-
stituent instrument conferring on it the widest powers
under international law, including that of treaty-
making, it was clear that the other contracting parties
to any treaty to which that organization was also a
party would have to acknowledge its powers. What was
excessive was that the International Law Commission
should propose by means of a general rule to confer
such powers on all the international organizations so far
established.

35. Mr. WOKALEK (Federal Republic of Germany)
said that his delegation could not accept the amend-
ments of the Soviet Union and the German Democratic
Republic, which introduced a discriminatory element.
The proposed convention was intended to provide a
treaty-making environment for States and international
organizations, and it was unfair to limit the powers of
one of the two categories of entities. Furthermore,
there was no practical reason for attempting to do so,
and he fully endorsed the comments of the United
Kingdom representative on the subject at the prev-
ious meeting. His delegation could support the modi-
fication proposed in paragraph 1 of the Cape Verde
amendment.

36. Mr. AL-JUMARAD (Iraq) said that he had no dif-
ficulty with the International Law Commission's text
and could accept the four-Power amendment for the
reasons already given by previous speakers.

37. Mr. WANG Houli (China) said that the Commis-
sion's text was acceptable to his delegation. With re-
gard to paragraph 1 of the Cape Verde amendment and
the four-Power amendment, he understood from the
explanation given by the Expert Consultant at the prev-
ious meeting that no harm would be caused by the
deletions in subparagraph (a) of paragraph 1 and 2 of
article 19 which both those amendments proposed. His
delegation was therefore prepared to accept them. He
had no strong objection to the amendments of the So-
viet Union and the German Democratic Republic, but
he felt that the reference to the constituent instrument
of an organization was unnecessary.

38. Mr. SKIBSTED (Denmark) said that the Inter-
national Law Commission's draft, perhaps amended as
proposed in the four-Power amendment, would ensure
a reasonable balance between States and international
organizations by establishing approximate equality in
the formulation of reservations. The amendments of
the Soviet Union and the German Democratic Repub-
lic seemed to involve undesirable restrictions on the
powers of international organizations. For the reasons
already stated by the United Kingdom representative,
those amendments were not acceptable to his del-
egation.

39. Mr. KANDIE (Kenya) supported the proposed
reformulation in paragraph 1 of the Cape Verde amend-
ment. His delegation had no quarrel with the view that
for purposes of treaty-making, States and international
organizations had of necessity to be treated on an equal
basis. However, he wondered whether there should not
be different rules for international organizations on the
question of formulation of reservations and on other
matters if there was agreement in a conference on the
codification of international law that decision-making
powers should be vested only in States.

40. On the question of the formulation of reserva-
tions, his delegation had some sympathy with the Inter-
national Law Commission's draft, for reasons which
had been well explained by the United Kingdom rep-
resentative. The likelihood of an international organ-
ization formulating a reservation of the type that the
amendments of the Soviet Union and the German De-
mocratic Republic were designed to prevent seemed
very remote. If that did occur, articles 20,21,22 and 23,
dealing with objections to reservations, could resolve
the problem.

41. Mr. GER VAS (Spain) said that his delegation me-
rely wished to reiterate its support for uniform termi-
nology for both States and international organizations,
particularly with regard to the ratification of treaties. It
also supported the proposals submitted in paragraph 1
of the Cape Verde amendment and in the four-Power
amendment.

42. Mr. KOTSEV (Bulgaria) said that the issue of
formulation of reservations by international organiza-
tions was a new one. The text adopted must be suf-
ficiently broad to cover a variety of cases. A distinction
had to be made between States and international organ-
izations because their capacity to formulate reserva-
tions was not equal. A State could formulate or refrain
from formulating reservations for political, economic
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or social reasons. An international organization, on the
other hand, had no such choice, since its grounds for
the formulation of reservations were based on its rules
and limited by its competence. As the representative
of Greece had pointed out at the previous meeting,
the amendments of the Soviet Union and the German
Democratic Republic dealt, in fact, with a self-evident
situation. He failed to understand why there was such
opposition to inserting a provision which stated the ob-
vious. The wording proposed in the Soviet amendment
was in his view sufficiently flexible. He would support
some compromise formulation between that text and
those in paragraph 2 of the Cape Verde amendment and
in the German Democratic Republic amendment.

43. The CHAIRMAN, summing up, said that there
appeared to be general acceptance of the amendment
proposed by Austria, Italy, Japan and Tunisia and of
paragraph 1 of Cape Verde's proposal, while the few
delegations which had been somewhat reluctant to
abandon the Commission's draft had made it clear that
their position would not hamper the Committee's ap-
proval of the amendments. On that understanding,
therefore, he proposed that those amendments, as re-
vised, should be considered accepted and referred to
the Drafting Committee, together with the Commis-
sion's draft of article 19 up to and including subpara-
graph 2 (c). The proposed new subparagraph 2 (d) was a
matter of substance, and the decision on it should be
postponed to allow the delegations of Cape Verde, the
Soviet Union and the German Democratic Republic
time to explore ways of embodying the basic idea of
their amendments into a single text which could be
discussed later by the Committee. That text should take
the form of an overall rule which would apply through-
out the draft article.

It was so decided.
44. The CHAIRMAN said he believed the Committee
should also bear in mind the observation made by the
representative of the Netherlands that article 20 should
be brought into line with article 19. He suggested that
the representative of the Netherlands should submit a
specific proposal in that regard.

Article 20 (Acceptance of and objection to reser-
vations)

45. Mr. WANG Houli (China), introducing the amend-
ment proposed by his delegation (A/CONF.129/C.1/
L.18), said that it had been submitted in an effort to
provide an equal and reasonable time-limit for the ob-
jections of States and international organizations to
reservations.
46. Paragraph 5 of article 20 established a 12-month
time-limit for objections by States but made no prov-
ision for objections by international organizations,
even though paragraph 2 of the article stated that "a
reservation requires acceptance by all the parties". If a
time-limit were not established for international organ-
izations, then treaties to which international organiza-
tions were parties would be left in a state of perpetual
uncertainty. Such a defect would give international
organizations the privilege of raising objections at any
time they wished, and was not conducive to the proper

observance of treaties. The Chinese delegation there-
fore considered that States and international organiza-
tions should be given the same time-limit for raising
objections to reservations.
47. Since the organs of international organizations
competent to accept reservations might not meet every
year, and since the practice in any case varied from one
international organization to another, a 12-month time-
limit might not be sufficient for some. The Chinese
delegation had therefore proposed an 18-month time-
limit for both States and international organizations
alike. If the competent organs of an international organ-
ization did not meet in that period, then a standing body
could be empowered to deal with the matter.
48. Mr. HERRON (Australia), introducing his delega-
tion's amendment (A/CONF.129/C.1/L.32), said that
its purpose was to fill a gap consciously but unaccept-
ably left open in the draft text by the International Law
Commission. Since the proposal dealt only with para-
graph 5 of article 20, it followed that Australia found the
other paragraphs of the Commission's draft satisfac-
tory.
49. The Commission in paragraph 5 had reproduced
paragraph 5 of article 20 of the 1969 Vienna Convention
on the Law of Treaties, and his delegation wished to
keep that rule intact for States within the present draft
convention. The Commission had not, however, for-
mulated a parallel rule for international organizations,
the principal reason for not doing so being concern at
the administrative difficulty some organizations might
have in organizing responses to reservations within one
year.

50. The administrative difficulties for organizations
were indeed real, particularly for those which were
scrupulous in submitting questions of treaty obligations
for decision to their competent organs but which could
do so only infrequently because of extended periods
between meetings of those organs.
51. The Australian delegation did not regard adminis-
trative difficulties as a sufficient reason for not placing
organizations on the same footing as States with regard
to tacit acceptance of reservations. Not to treat organ-
izations equivalently was to leave them in a favoured
situation compared with States, and was a departure
from the principle of accountability of organizations.
52. The adjectival rule in paragraph 5 of article 20 of
the 1969 Vienna Convention had greatly simplified the
management of reservations for the treaty departments
of Foreign Offices and for depositaries, and had made
the extent of substantive obligations more certain. A
like provision for organizations would also be useful.
That view appeared to be generally held by a number of
States and organizations, as was shown by comments
submitted to the International Law Commission and
other proposals relating to paragraph 5. Some of those
proposals were simpler and more direct than Austra-
lia's. China's proposal did not appeal to his delegation,
however, as it prescribed a different period for tacit
acceptance of reservations by States than obtained for
them under the 1969 Vienna Convention.

53. Australia would favour a simple, direct solution,
provided it was convinced that the solution was aprac-
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tical one. Because it was not yet convinced of the
practicality of fixed-term solutions, it had proposed a
more elaborate scheme under which organizations, like
States, should have 12 months in any case in which to
object to a reservation and, like States, should have the
full period to the date when they expressed consent to
be bound by the treaty, which might be a date later than
12 months from when they were notified of the reserva-
tion. Additionally, to obviate administrative difficulties
entirely, an organization would have a period of up to
one month after the next meeting of its competent organ
after notification of the reservation in which to raise
objection to the latter. That period could in some cases
be longer than 12 months and in others end after the
date on which the organization expressed consent to be
bound by the treaty. In all cases, however, there would
be adequate opportunity for the competent organ to
deal with a reservation, and the position of the organ-
ization would be made certain either by its objection or
by consent implied by expiry of the relevant period.
Furthermore, although the maximum period involved
would vary from organization to organization, it would
be a simple matter in the case of any organization
to establish whether a given reservation had been ac-
cepted tacitly, by verifying the date of the last meeting
of the competent organ.

54. One small improvement to the Australian pro-
posal had been suggested privately, namely, the
deletion of the word "plenary" from its subpara-
graph 5 (b) (ii). The intended meaning was adequately
established by the reference to "competent" organ.
For some organizations the organ competent to deal
with treaty questions would not be the plenary organ,
and use of the adjective might cause confusion. The
amendment should therefore be modified accordingly.
55. The Australian delegation was well aware that its
proposal was an elaborate one, but it regarded the
solution as practical and believed it was the only one
before the Committee that was practicable for all organ-
izations. In that regard, the views of the organizations
participating in the Conference should be taken into
account. If their needs could be met by a simpler rule
acceptable to the Committee, the Australian delegation
would be only too pleased to withdraw its proposal.
56. Mr. TUERK (Austria), introducing his delega-
tion's amendment (A/CONF. 129/C.l/L.33), said that
apart from paragraphs 2 and 5 of article 20, Austria
found the Commission's draft satisfactory. With regard
to paragraph 2, whereas the Commission's draft re-
ferred only to the object and purpose of the treaty, the
same paragraph in the 1969 Vienna Convention referred
also to a limited number of negotiating States. His
delegation saw no reason to modify the rule laid down in
the 1969 Vienna Convention to enlarge the scope of
paragraph 2. On the contrary, it considered that the two
texts should be harmonized as far as possible.

57. The Austrian delegation saw no reason to make a
distinction between States and international organ-
izations in paragraph 5, notwithstanding the practi-
cal difficulties which might be involved where inter-
national organizations were concerned. A 12-month
period could also be applied to international organiza-
tions, since all of them had organs of limited composi-

tion which were empowered to act on behalf of the
organization in such matters and were convened at least
once a year.
58. Mr. JESUS (Cape Verde) said that his delega-
tion's proposal (A/CONF. 129/C. 1/L.35) had been sub-
mitted for reasons similar to those given by Austria.
The article should be based on the principle of reci-
procity. If after 12 months acceptance of a reservation
by a State was implicit, the same period should also
apply in the case of international organizations, not-
withstanding possible internal difficulties. His delega-
tion could therefore support the Austrian proposal.

59. The Chinese and Australian proposals were in
some degree similar, but the open-ended period sug-
gested by Australia was unacceptable. If the Confer-
ence were to accept the proposed 18-month period, it
should provide a safeguard clause such as that sug-
gested by his delegation whereby the present draft con-
vention would not prevail over the 1969 Vienna Con-
vention, because, when it came to relations between
States, the two periods would conflict.

60. Mr. ULLRICH (German Democratic Republic)
said that his delegation's amendment (A/CONF. 129/
C.1/L.41) was a logical consequence of its amendment
to paragraph 2 of article 19. The fundamental con-
clusion should also be valid mutatis mutandis, and to
the same degree, for acceptance of and objection to
reservations by international organizations. The dif-
ferentiation was not made clear enough in article 20,
and his delegation's two proposals were designed to
eliminate any uncertainty or doubt. The purpose of
the proposed addition was to make clear that what
was required was acceptance of the reservation by all
States and by all affected organizations, according to
paragraph 2 of article 19. The same consideration had
prompted his delegation to propose an amendment to
paragraph 4, subparagraph (b). Since throughout the
draft convention the provisions relating to States and
those relating to international organizations were gen-
erally kept separate, his delegation deemed it appro-
priate from the standpoint of both substance and form
to deal separately with objections by States and objec-
tions by international organizations. The second part of
his delegation's amendment was of a drafting nature
and might be referred to the Drafting Committee.

61. The CHAIRMAN said that the Committee would
have to decide whether the phrase "pursuant to the
rules of those organizations" in the amendment pro-
posed by the German Democratic Republic should be
included in article 19. If it did so decide, the phrase
would automatically be included in article 20. If the
Committee decided not to include it in article 19, then it
would not appear in article 20. He therefore suggested
that the Committee, in the course of its debate, should
not touch upon that issue for the time being.

62. Mr. MORAWIECKI (Poland) said that the issues
dealt with in article 20 were highly controversial. In the
1969 Vienna Convention the corresponding article 20
on acceptance of and objection to reservations was in
some respects less complex. His delegation therefore
had no wish to raise unnecessary difficulties, but it
had, in particular, doubts regarding the text of subpara-
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graph 4 (c) and the wisdom of retaining in paragraph 3
the exact wording of the 1969 Vienna Convention. Des-
pite those misgivings, it would not, however, insist on
any changes.
63. Most of the amendments submitted concentrated
on paragraph 5 of the article and reflected a common
concern to establish time-limits within which an inter-
national organization might raise objections to reser-
vations. His delegation shared that concern, and was
inclined, after careful consideration, to support the
amendments of Cape Verde and Austria, which estab-
lished a time-limit of 12 months applicable both to
States and to international organizations.
64. In the case of paragraph 2, the Austrian amend-
ment and that of the German Democratic Republic had
the common and unexceptionable aim of bringing the
text more closely into line with that of the 1969 Vienna
Convention. The proposal of the German Democratic
Republic deserved particular attention in that it reaf-
firmed the crucial principle that an international organ-
ization should strictly observe its own rules and act
within its competence as affirmed by the consent of its
member States. Adherence to that principle should not
be seen as lack of confidence in international organiza-
tions, but as recognition of the need to establish limits
to their freedom of action. The proposal to include a
safeguard provision was an attempt to contribute to
confidence-building between the organization and its
member States. In that connection, he drew attention to
the fact that some delegations which were insisting on
the need to "trust" international organizations repre-
sented Governments which had threatened to withdraw
from certain international organizations.

65. Mr. BERMAN (United Kingdom) said that he
would refrain from commenting on the question of
trust between international organizations and member
States except to say that those who made a fetish of the
principle of sovereignty of States were often the first to
express criticism of an international organization for
abuse of that trust.

66. On the question of paragraph 5 of article 20, he
agreed with previous speakers that the omission of
international organizations from the text was unfortu-
nate, but he recognized the practical problems involved
in drafting a rule that would provide for tacit consent
within a specific time-limit. He accordingly agreed with
the view expressed by the Commission in its commen-
tary to paragraph 5 of the article.

67. After careful examination of the proposals sub-
mitted by China, Austria and Cape Verde, his delega-
tion had concluded that it would be best to apply the
same time-limit to States and to international organiza-
tions, with the proviso that it should always be possible
for an international organization to enter a precaution-
ary objection to a reservation. That objection could be
withdrawn subsequently if the governing body of the
organization found it undesirable. In general, his del-
egation favoured a 12-month time-limit, that being the
rule established in the 1969 Convention and in inter-
national practice.

68. He could not concur with the Chairman's view
that acceptance of the amendment to article 19 sub-

mitted by the German Democratic Republic implied
acceptance of its proposal to change article 20; the two
issues were not identical, and it was up to the Commit-
tee of the Whole to work out a satisfactory solution. In
both instances, it would be useful if the delegation of the
German Democratic Republic could clarify the wording
of its amendments, which in their present form fell short
of their intended purpose.
69. Mr. ADEDE (International Atomic Energy
Agency) said that the acceptance of objections to res-
ervations was an area in which international organiza-
tions had relatively little experience, since there had
been few occasions on which an organization had had to
respond to reservations formulated in respect of a mul-
tilateral treaty. In general, he felt that the Commis-
sion's approach, which did not establish a time-limit for
acceptance by an international organization of reserva-
tions, was the correct one, although his own organiza-
tion, the International Atomic Energy Agency, would
have no difficulty with the 12-month period which some
delegations had proposed as the time-limit for both
States and international organizations. If there were to
be such a rule, however, he felt that the Australian
proposal would provide the necessary flexibility for
those organizations whose policy-making organs would
be unable to act within a 12-month period.

70. Mr. SCHRICKE (France) said that article 20 was
broadly acceptable to his delegation in the form sub-
mitted by the International Law Commission. How-
ever, both article 20 and article 19 gave rise to the same
technical difficulties as had arisen in connection with
the corresponding articles of the 1969 Vienna Conven-
tion. Those difficulties derived from the fact that the
text did not differentiate between the legal effect of a
reservation to which there were objections and a res-
ervation with no objections. If, however, it was gen-
erally agreed that such a differentiation was implicit in
the 1969 Convention, his delegation would not seek to
raise the issue at the present Conference.

71. Virtually all the amendments proposed modifica-
tion of paragraph 5, on which his delegation had no very
strong opinions. As formulated by the International
Law Commission, the article did not exclude custom-
ary rules, so that there was perhaps no need to impose
on an international organization a specific time-limit for
acceptance of or objection to reservations.
72. Mr. NEUMANN (United Nations Indusrial
Development Organization) said that he largely agreed
with the comments made by the representative of the
International Atomic Energy Agency, but felt that,
even if the text were left in its present form, there must
be an implicit time-limit within which an international
organization could raise an objection to a reservation if
it were not to be considered as having acquiesced in that
reservation. The lack of a specific time-limit could give
rise to legal uncertainties, but in establishing a rule,
account must be taken of the constituent instruments of
the various organizations. In the case of the United
Nations Industrial Development Organization, for
example, the competent organ was the General Con-
ference, which normally met every two years, although
it could hold special sessions. The difficulty it would
have in complying with a 12-month time-limit would be
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shared by other organizations of the United Nations
system. Accordingly, he favoured the flexible time-
limit proposed by Australia in its amendment.
73. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said his delegation supported the German
Democratic Republic's amendment, which developed
the reasonable concept set out in that country's amend-
ment to article 19 (A/CONF. 129/C.1/L.40). Those
amendments did not discriminate against international
organizations and in no way restricted their freedom
to formulate and accept reservations and to object to
them. They only stated on a general plane the existing
situation, in which each international organization
could formulate and accept reservations and object to
them only to the extent that they were in accordance
with the aims and functions established in its constit-
uent instrument.

74. Equalizing, or creating a balance in, the com-
petence of international organizations and States with
regard to reservations, as representatives of several
countries and international organizations had called
for, would lead to an artificial and unwarranted level-
ling of the status of the subjects of international law, so
different in their nature. Such an approach would con-
tradict the declarations already made by delegations on
the inadmissibility of equalizing the international per-
sonality of States and international organizations.
75. Under that approach, international organizations
would be granted abnormally wide competence. Any
international organization could participate in the

elaboration of any international treaty, formulate res-
ervations to it and accept or object to reservations.
Thus international organizations, the number of which
far exceeded the number of States, could block the
efforts of States in the process of the creation of inter-
national norms.

76. The concept of equalizing the competence of
States and international organizations with regard
to reservations contradicted the provision generally
acknowledged by general international law that a spe-
cific international organization was competent to par-
ticipate only in those treaties necessary for its own aims
and functions as defined in its constituent instrument,
while a State possessed, on the strength of its sover-
eignty, a legally unrestricted treaty-making capacity
and decided independently questions as to when, how
and with which subjects of international law, and on
which issues, to conclude international treaties.

77. In the light of all this and in view of the efforts
already made in the Conference to equalize the status of
international organizations and States with regard to
reservations, which was fraught with very dangerous
practical consequences, the German Democratic Re-
public's amendment to article 20 was especially valu-
able and timely. It fixed in a particularly economical,
precise and clear way the existing general norm, re-
flecting the specific right of international organizations
on acceptance of and objections to reservations.

The meeting rose at 6.05 p.m.

13th meeting
Friday, 28 February 1986, at 11.20 a.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 20 (Acceptance of and objection to reserva-
tions) (continued)

1. Mr. B ARRETO (Portugal) said that a firm belief in
the principles of equality, non-discrimination and rec-
iprocity prompted his delagation to view with sym-
pathy any attempt to secure identical treatment for
States and international organizations in regard to
the acceptance of reservations. That being said, he
recalled that certain international organizations had
stated that for structural reasons they might have dif-

ficulty in taking a position on a reservation even with-
in the reasonable time-limits proposed in the amend-
ments of China (A/CONF. 129/C.l/L. 18) and Austria
(A/CONF. 129/C.1/L.33) to paragraph 5 of the article.
The more flexible proposal by Australia on that point
(A/CONF. 129/C.1/L.32) seemed to leave a number of
problems unsolved and might make the regime too
rigid, and thus impracticable to apply. His delegation
therefore tended to favour the International Law Com-
mission's draft of paragraph 5.
2. The other part of the Austrian proposal sought
to introduce into paragraph 2 of the article, and in
keeping with the 1969 Vienna Convention on the Law of
Treaties,1 a reference to a limited number of negotiating
parties. The Austrian representative had made an inter-
esting statement on the matter at the previous meeting,
whereas the Commission's position was confined to a
gloss on paragraph (2) of its commentary to the article

1 Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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(see A/CONF. 129/4, footnote 88), which the Portu-
guese delegation considered insufficient. The Expert
Consultant's observations on the question would be
welcome.
3. Mr. ZIMMERLI (International Maritime Organi-
zation) said, with regard to paragraph 5, that his organ-
ization tended to favour the Australian proposal, which
would permit its Secretary General to seek the advice
of the Assembly as and when necessary. On the other
hand, it saw merit in the flexibility of interpreta-
tion allowed for in the International Law Commission's
draft.
4. It had been argued that States and international
organizations should be treated uniformly. If that prin-
ciple were adopted it would appear desirable, for the
purposes of legal certainty and clarity, to make the
time-limits for acceptance or objection reasonably
short. His organization was fortunate that its execu-
tive body, the Council, was empowered to take vir-
tually all decisions between sessions of the Assembly,
and would have no difficulty with either a 12-month or
an 18-month period.

5. Mr. SANG HOON CHO (Republic of Korea) said
that the omission of a reference to international organ-
izations from paragraph 5 would have the effect of
treating them more favourably than States as far as
determining their position on a specific reservation was
concerned. Moreover, a number of major international
organizations had commented in writing or verbally
that a 12-month time-limit neither posed serious dif-
ficulties for them nor seemed inappropriate. It should
be possible to develop practice that would take ac-
count of the problems faced by particular organiza-
tions. His delegation therefore favoured the inclusion
of the words "or an international organization" in
paragraph 5, as proposed by Austria and Cape Verde
(A/CONF. 129/C.l/L.35). It preferred the International
Law Commission's draft for the remainder of the text.

6. Mr. HARDY (European Economic Community)
said that the Community would find the International
Law Commission's draft generally acceptable if a ref-
erence to international organizations was inserted in
paragraph 5, as proposed. Of the various proposals on
the time-limit and procedure involved, the Australian
amendment went into the greatest amount of detail, but
on balance it might be preferable to establish an iden-
tical pattern for States and international organizations.
The Community would agree to whichever of the pro-
posals to that effect commanded the greatest support.

7. The amendment proposed by the German Demo-
cratic Republic (A/CONF. 129/C.1/L.41) referred not
only to the rules of international organizations, an issue
already discussed in connection with article 19, but also
to their competence, the Community believed that such
matters should be handled in the context of the defini-
tions clause; whether or not they should be reflected
in other articles was a matter of substance requiring
examination on its own merits.

8. Mr. KALANDA NGUAYILA (Zaire) said that the
inclusion of a reference to international organizations
in paragraph 5, as proposed by Austria and Cape Verde,
would make the International Law Commission's draft

comprehensive, balanced and equitable. Since the
other proposals tended to complicate rather than im-
prove the article, especially by sharpening the distinc-
tion between States and international organizations,
with regard to the time-limit for formulating reserva-
tions, his delegation would have difficulty in accepting
them.

9. Mrs. THAKORE (India), noting the Austrian pro-
posal for the inclusion of a reference to a limited num-
ber of negotiating parties in paragraph 2, said she found
it difficult to understand why the International Law
Commission had considered such a reference unneces-
sary. The Expert Consultant's views on that would be
helpful.

10. The Commission had also refrained from ad-
dressing in paragraph 5, to quote its commentary to the
article (see A/CONF. 129/4, para. (6)), "the problems
raised by the protracted absence of any objection by an
international organization to a reservation formulated
by one of its partners"; it had added that "practice
would have no great difficulty in producing remedies
for the prolongation of a situation whose drawbacks
should not be exaggerated". That did, nevertheless,
leave a lacuna in the text, which various proposals
before the Committee sought to fill.

11. Her delegation had noted with interest the view
expressed by international organizations in their writ-
ten observations (see A/CONF. 129/5) that there was no
reason to assume that organizations would not nor-
mally be in a position to act as promptly as States; in
their view, a rule of tacit acceptance of a reservation
upon the expiry of a specific period should be equally
valid for international organizations. Some, however,
considered that in certain cases the period of 12 months
accorded to States to object would be too short for
organizations. With those considerations in mind, her
delegation was inclined to favour the Australian amend-
ment, which would allow a flexible approach to the
matter.

12. Mr. REIMANN (Switzerland) observed that arti-
cle 20 lay at the very heart of the legal regime of reserva-
tions. Although the text before the Committee was not
altogether satisfactory—especially, as the representa-
tive of France had pointed out at the previous meeting,
with regard to the legal consequences of objections—its
kinship with the 1969 Vienna Convention on the Law of
Treaties seemed to preclude its being modified at the
present Conference. His delegation's concern would
therefore be to assist the Committee in arriving at
the least unsatisfactory draft under the circumstances.
Like those delegations which had tabled formal amend-
ments, it believed that paragraph 5 should establish a
time-limit within which an international organization
might formulate objections to reservations; to estab-
lish such a limit would be to provide a useful legal
safeguard.

13. On the basis of the 1969 Vienna Convention, the
limit might be set at 12 months; however, since such a
short period might encourage organizations to lodge
precautionary objections, it might be wise to extend it,
perhaps to 18 months, as China proposed in its amend-
ment. He would have no objection to the provision
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being more detailed, as suggested in the Australian
amendment. The proposed subparagraph (b) (ii) might,
however, lead to the creation of a separate rdgime.
14. Concerning paragraph 2 of the article, his delega-
tion warmly welcomed the Austrian amendment.
15. Turning to the amendment proposed by the Ger-
man Democratic Republic, he said that its adoption
could lead to situations where an organization would
be unable to object to a reservation or, worse still,
to accept one, despite its being a party to the treaty
in question. The explanations offered at the previous
meeting by the representative of the Ukrainian Soviet
Socialist Republic, though comprehensible in them-
selves, hardly seemed applicable in the case under dis-
cussion. The Conference was an exercise in codifica-
tion and quite distinct from any future negotiations
between States and international organizations, or be-
tween international organizations, that might lead to a
treaty. That being so, his delegation did not take the
view that an amendment to article 19 necessarily en-
tailed an amendment to article 20.

16. Mr. WANG Houli (China) said that all the pro-
posals to paragraph 5 of the article set a time-limit for
international organizations to raise objections to res-
ervations. Given the special characteristics of inter-
national organizations, his own delegation had pro-
posed a time-limit of 18 months. If, however, a majority
of delegations considered that 12 months would suffice,
it would not object.
17. With regard to the Australian amendment, his
delegation considered, first, that the time-limit should
not be too long, and secondly, that it should be definite.
The proposal, which provided a flexible approach to the
subject, would therefore be improved if it set a definite
time-limit, say, of 18 months.
18. It would assist the Committee in arriving at a
decision on article 20 if the Expert Consultant could
give his views on paragraph 2 of the article and on
the corresponding provision of the 1969 Vienna Con-
vention.
19. Mr. ECONOMIDES (Greece) said that his del-
egation favoured the Commission's draft, which best
suited the needs of international organizations. The
only amendment it could support was the one submitted
by Austria to paragraph 2, which concerned the will of
the parties to apply treaties in their entirety. It agreed
that the corresponding provision of the 1969 Vienna
Convention should be followed in that respect, and that
it would be a mistake to treat international organiza-
tions as though they corresponded to the sum of their
States; each one was a separate legal entity and a sepa-
rate subject of international law. Although his delega-
tion could not support the other amendments, its posi-
tion on article 20 was flexible.

20. The amendment submitted by the German Demo-
cratic Republic was very similar to the amendments
which it had submitted to articles 11 and 19 and also to
certain amendments submitted by the Soviet Union.
They all emphasized the special nature of international
organizations and, in particular, the functional charac-
ter of their capacity to enter into contracts, and stressed
the need for each international organization to conform

to its constituent instruments and other rules. Perhaps
that general idea could be incorporated in the preamble
to the future convention, thus providing a key, as it
were, to the construction of its provisions.
21. Mr. DENG (Sudan) said that, while he supported
the Commission's draft, he would not object to the
amendments submitted by Austria and Cape Verde,
which served to clarify the wording of the article. He
would like to hear the views of international organiza-
tions regarding the time-limits to be accorded to them
for raising an objection to a reservation. His delegation
would then take a definite position on the matter.
22. Mr. GUNEY (Turkey) observed that the purpose
of the right to raise an objection to a reservation was to
protect the fundamental right of an entity that was to
become a party to a treaty; that right was closely linked
to its status as a contracting party. An objection to
a reservation in no way affected the relations between a
State which was the author of the reservation and a
State which accepted it.
23. All the amendments before the Committee
expressed the rule that a certain period of silence
amounted to tacit acceptance. That rule had arisen out
of the wish to preserve the integrity of multilateral
treaties and to prevent them from being reduced to a
series of bilateral agreements.
24. In the light of those remarks, his delegation was in
favour of a 12-month time-limit being specified in para-
graph 5, which was a residual provision, and it sup-
ported the amendments to that effect. It had difficulty,
however, in approving subparagraph (b) (ii) of the
wording proposed by Australia in its amendment, since
it, as orally sub-amended by its sponsor at the previous
meeting, spoke of the "next meeting" of the competent
organ of the international organization in question and
could give rise to confusion in practice.

25. Mr. DE CEGLIE (Food and Agriculture Organ-
ization of the United Nations) said that many delega-
tions had alluded to the principle of reciprocity, or
non-discrimination between States and international
organizations; it was certainly of paramount impor-
tance in a convention that dealt with agreements be-
tween various subjects of international law. However,
it would be unrealistic to apply it mechanically, without
due attention to the very real differences that existed in
the nature and functioning of States and international
organizations and without seeking to evaluate the var-
ious aspects of intercourse between the different sub-
jects of modern international law, with a view to es-
tablishing a treaty-making regime that accorded with
reality.

26. While a 12-month period would generally be suf-
ficient to enable States to decide whether to lodge an
objection to a reservation, that was not so in the case of
certain international organizations. The Conference of
the Food and Agriculture Organization of the United
Nations, for example, met once every two years; con-
sequently, the inclusion in article 20, paragraph 5, of a
provision embodying a shorter time-limit might there-
fore be inappropriate.

27. The Commission's draft was acceptable to his
delegation; but if an amendment to the article was to be



110 Summary records—Committee of the Whole

adopted in regard to paragraph 5, certainly the Aus-
tralian one best suited its needs. However, his delega-
tion kept an open mind and trusted that a suitable
compromise solution could be found, perhaps along the
lines of the Chinese amendment.
28. Mr. PASZKOWSKI (United Nations Educa-
tional, Scientific and Cultural Organization) said that
his delegation could accept both the original text of
paragraph 5, with its intentional lacuna, and also the
12-month or 18-month period proposed in some of the
amendments. The Executive Board of his organization,
which was competent in the matter, met twice a year,
so that either period would allow ample time for it
to consider a matter falling under paragraph 5. The
statement of the representative of the International
Atomic Energy Agency at the previous meeting never-
theless showed that some other organizations were in a
more difficult position because their competent organs
did not meet so frequently. The Australian amendment
catered for the situations of individual organizations in
that respect.
29. Mr. HALTTUNEN (Finland) said that the legal
institution of reservations had been codified as a rule
of general international law in the 1969 Vienna Con-
vention. The capacity of international organizations to
enter reservations to treaties was to be codified at the
present Conference. The International Law Commis-
sion had given several examples of the practice of res-
ervations by intergovernmental organizations. It was in
fact their practice which justified the view that inter-
national organizations possessed the capacity to make
reservations. However, the draft convention, by laying
down the rules which were to apply to their reserva-
tions, might create practical difficulties, because in-
ternational organizations were composed of States. On
occasion a State might, with regard to a particular
treaty, have a reservation or objection differing from
that of an international organization of which it was a
member, in which case two or more concurring reserva-
tions might exist for the same parties to a treaty; also,
the member States of an organization could hardly be
seen as third parties to a treaty which involved both the
States and the organization. The same considerations
applied to all the draft articles dealing with reser-
vations.

30. His delegation supported the amendments pro-
posed by Austria and Cape Verde, since they aimed at
bringing the future convention into line with the 1969
Vienna Convention.
31. Mr. NEMOTO (Asian-African Legal Consulta-
tive Committee) said that, as far as the period for raising
objections was concerned, the amendment proposed by
Australia favoured international organizations, but that
formulation might lead to delays and uncertainty in the
legal effect of treaties. The Asian-African Legal Con-
sultative Committee could accept a period of either
12 or 18 months, since its ruling body met every year.
The statements made by the representatives of other
international organizations suggested that a period of
18 months, as proposed by China, would be preferable.
32. Mr. RASOOL (Paksitan) said that his delegation
could support the proposals by Austria and Cape Verde
regarding paragraph 5 of article 20 for the reasons which

had been given by previous speakers. Concerning the
amendment proposed by Austria to paragraph 2, his
delegation preferred the simple formula employed in
the International Law Commission's draft to the Aus-
trian wording, whose primary aim seemed to be to
repeat the language of the 1969 Vienna Convention. It
reserved its position on the wording for paragraph 2 of
the article proposed by the German Democratic Re-
public in paragraph 1 of its amendment, which it con-
sidered to be largely a corollary to the similar proposal
for article 19. His delegation did not favour the wording
proposed in paragraph 2 of that amendment, to which it
preferred the Commission's draft.
33. Mr. NORDENFELT (Sweden) said that his del-
egation was in favour of putting States and interna-
tional organizations on an equal footing in the matter
of drawing up and adopting treaties. It took the same
view when it came to the question of reservations and
objections. However, the time-limit of 18 months pro-
posed by China in its amendment in regard to objections
seemed to create a doubt as to whether the rules of the
1969 Vienna Convention or those of the future conven-
tion would apply to States which were parties to both
instruments. He therefore supported the 12-month pe-
riod proposed by Austria and Cape Verde.
34. Mr. MAJDI (Morocco) said that his delegation
found it difficult to understand why the International
Law Commission had been silent on the matter of ob-
jections raised by international organizations to reser-
vations. He could not accept a regime which created
uncertainty between contracting parties. While in cer-
tain instances international organizations might have
difficulty in taking a decision on a reservation within a
given period of time, it was inappropriate to generalize
from that. Moreover, international organizations were
legal persons and subjects of international law and, as
such, must be obliged to establish their position under
the same conditions as States.
35. Mr. KANDIE (Kenya) said that his delegation
agreed with the International Law Commission with
respect to paragraphs 1 to 4 of the article. Paragraph 5
expressed a limitation which should apply only to
States. Since several speakers had mentioned the need
for legal equality between States and international
organizations as parties to a treaty, his delegation
expected support to be forthcoming for the idea em-
bodied in the amendments proposed by China, Austria
and Cape Verde, all of which sought to set a deadline
for a tacit acceptance of reservations that was the same
for international organizations as for States.
36. His delegation commended the proposal by Aus-
tralia for its flexibility, but could not support it because
it did not contain the same limitation period for States
as for international organizations. His delegation would
prefer the limitation period to be 12 months, as pro-
vided in the 1969 Vienna Convention. It preferred the
Commission's draft to the amendment proposed by
Austria, but would like an explanation from the Expert
Consultant before commenting on paragraph 2 of the
article.
37. In response to the argument that some inter-
national organizations would not be able to meet the
12-month time-limit, it was the view of his delegation
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that the limit would have the salutary effect of en-
couraging international organizations to adapt their
practices to the rule, the advantage of which would be
more certainty for the future.

38. Mr. MB A YE (Senegal) said that the amendment
proposed by Austria to paragraph 2 complemented the
International Law Commission's draft, and his delega-
tion could approve it if the drafting was improved. It
was not persuaded by the Commission's argument that
the case of there being a limited number of parties could
not arise in regard to treaties to which one or more
organizations were parties. As subjects of international
law, international organizations had a personality dis-
tinct from that of their member States, even if that
personality was derivative and thus limited. They par-
ticipated in all aspects of the preparation and adoption
of treaties with the same status as States, and that
applied to the entering of reservations or objections as
well.

39. His delegation approved the amendments to
paragraph 5 proposed by China, Australia and Cape
Verde, which seemed to offer convergent solutions to
the problem of the time-limit for tacit acceptance of
reservations. The amendment proposed by Australia
seemed to take account of the difficulties best, but
contained a weakness in its failure to fix a time-limit. If
the wording proposed by Australia was amended to
provide that the time-limit could not exceed a specified
period, for example 18 months, his delegation could
accept it. The text could then be sent to the Drafting
Committee.

40. Mr. SANYAOLU (Nigeria) said that some
changes were needed in paragraph 5. His delegation
recognized the administrative difficulties that interna-
tional organizations might face regarding tacit accept-
ance of reservations if the time-limit was 12 months for
them, as for States. On the other hand, it considered it
paramount not to overlook the problems which might
arise if international organizations were permitted to
prolong a situation of uncertainty concerning the sub-
stance of treaty obligations. Paragraph 5 therefore con-
cerned a case where States and international organiza-
tions must be placed on the same footing.

41. His delegation supported the amendment pro-
posed by Australia, which appeared to provide an ac-
ceptable solution to the problem. Subparagraph (b) (ii)
of the Australian wording dealt with the fear expressed
by the International Law Commission that interna-
tional organizations might face administrative difficul-
ties if their bodies competent to accept reservations did
not hold annual sessions. However, the wording would
need some drafting amendments in order to make the
conditions listed in subparagraph (b) apply as alter-
natives.

42. Mr. KOECK (Holy See) said that he associated
himself with those representatives, in particular that of
Portugal, who had urged that there should be no dis-
crimination between States and international organiza-
tions. His delegation accordingly supported the amend-
ment submitted by Cape Verde and the proposal in
paragraph 2 of the amendment submitted by Austria,
which expressed that idea in regard to the acceptance

and rejection of reservations to a treaty to which States
as well as organizations were parties.

43. His delegation had no strong feelings with regard
to the Chinese proposal to extend from 12 to 18 months
the time-limit on the expiry of which a reservation was
deemed to have been accepted, although, as a general
rule, it preferred the draft convention not to depart from
the provisions of the 1969 Vienna Convention.

44. The amendment submitted by the German Demo-
cratic Republic might bring restrictions to bear on inter-
national organizations which were to become parties to
a treaty and which were considering raising an objec-
tion to a reservation made by another party. If that was
the case, his delegation would oppose that amendment.

45. The Australian amendment would be acceptable
to his delegation, although it believed that the new
element which subparagraph (b) (ii) introduced would
further complicate the task of future depositaries in
keeping their records correctly up to date.

46. Mr. KOLOMA (Mozambique) said that his del-
egation felt some sympathy for the concern expressed
by certain international organizations that a 12-month
time-limit for the tacit acceptance of reservations
might, for practical reasons, prove too short for them.
However, equally for practical reasons and especially
for the purpose of the early entry into force of the
treaty, it was essential to lay down a time-limit. No
persuasive evidence had been put forward to show that
an international organization would not be able to react
as promptly as a State in the face of a reservation. For
those reasons, his delegation supported the Cape Verde
amendment.

47. Mr. RAMADAN (Egypt) supported the Austra-
lian proposal as orally amended by its sponsor. It had
the merit of taking due account of the differences be-
tween States and international organizations with re-
gard to both their legal nature and their functions.

48. His delegation also supported the Austrian
amendment to paragraph 2, which had the merit of
introducing the notion of a limited number of nego-
tiating parties which was present in the corresponding
provision of the 1969 Vienna Convention. His delega-
tion failed to see why the International Law Commis-
sion had omitted that useful element from article 20.

49. Mr. AL-HADDAD (Bahrain) said that his delega-
tion found the Commission's text of article 20 accept-
able, since it covered the subject adequately. It there-
fore did not oppose the Cape Verde amendment to
paragraph 5 or the Austrian amendment to paragraph 2.

50. Mr. CAMINOS (Organization of American
States) said that his organization had no difficulty with
article 20 as proposed by the International Law Com-
mission. His organization steadfastly believed in the
principle of legal equality of the parties to a treaty, and
therefore urged that the time-limit set in paragraph 5
should be the same for States as for international or-
ganizations. The period chosen should be such as to
obviate the very real difficulties which certain inter-
national organizations would face because of the pro-
visions of their constituent instruments.
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51. Mr. RODRfGUEZ CEDENO (Venezuela) sup-
ported the International Law Commission's text for
article 20, which was based on the corresponding pro-
vision of the 1969 Vienna Convention. As for the time-
limit set in paragraph 5, it should be the same for States
as for international organizations. The internal difficul-
ties faced by certain organizations should not be a
reason for establishing a different time-limit for or-
ganizations. His delegation favoured a time-limit of
12 months, which was to be found in the corresponding
provision of the 1969 Vienna Convention. It supported

the Australian amendment and the second part of the
Austrian amendment, which improved the text of the
article.

52. Mr. DROUSHIOTIS (Cyprus) said that his del-
egation was quite satisfied with the Commission's text
for draft article 20, but it could accept the amendments
by Australia, Cape Verde and China if the majority
considered them as improvements.

The meeting rose at 12.55 p.m.

14th meeting
Friday, 28 February 1986, at 3.25 p.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
A/CONF. 129/4)

[Agenda item 11] (continued)

Article 20 (Acceptance of and objection to reserva-
tions) (continued)

1. Mr. TEPAVICHAROV (Bulgaria) said that in the
discussion of article 20 a number of speakers had
stressed the need for equal treatment of States and
international organizations. However, equality of ca-
pacity could apply only in certain specific areas, since,
as subjects of international law, States and interna-
tional organizations differed both in status and raison
d'etre. The applicable rules did not refer to any con-
text other than international conferences on multilat-
eral treaties.

2. The issue raised by paragraph 5 was procedural. If
guidelines were required, the time-limits suggested by
Australia (A/CONF. 129/C. 1/L.32) were appropriate, as
they applied to both States and international organiza-
tions. The provisions of the paragraph proposed had the
merit of being short, clear and comprehensive.
3. The Austrian amendment to paragraph 2
(A/CONF. 129/C. 1/L.33) had the effect of adding a fur-
ther criterion to those proposed by the International
Law Commission and of restricting the application of
the rule requiring acceptance of the reservation by all
the parties to the treaty. His delegation approved that
amendment.

4. It also supported the amendment submitted by
the German Democratic Republic (A/CONF. 129/C. 1/
L.41). Whether or not the wording proposed for para-
graph 2 would prove acceptable in other articles, it was

undoubtedly quite satisfactory in the context of arti-
cles 19 and 20. The new wording proposed for para-
graph 4 clarified the text and made it more comprehen-
sive. In addition, paragraph 4 (b bis) would ensure
greater stability in the contractual relations between
States and international organizations parties to the
same treaty, thus closely reflecting existing legal re-
alities.
5. Mr. MORALES (Cuba) stressed the importance of
article 20 and outlined the differences between States
and international organizations under international
law. He said that his delegation approved the Chi-
nese amendment (A/CONF. 129/C. 1/L. 18), the Aus-
tralian amendment and the proposal by Cape Verde
(A/CONF. 129/C. 1/L.35).
6. His delegation was also in favour of the amend-
ments proposed by the German Democratic Republic
and approved the inclusion of the words "pursuant to
the rules of . . .".
7. Mr. TALALAEV (Union of Soviet Socialist Re-
publics) said that the final version of article 20 proposed
by the International Law Commission presented a num-
ber of important shortcomings when compared with the
corresponding provisions adopted by the Commission
in first reading. States and international organizations
were now placed on an equal footing with regard to
objections to reservations, an approach with which his
delegation could not agree. For a State, the formulation
of objections to reservations was a matter of sovereign
right. He took the statement made by the representative
of the United States at the 12th meeting of the Commit-
tee to mean that, if the amendment of the German
Democratic Republic were accepted, that would imply
that States should also be subject to certain limita-
tions in the matter of objection to reservations; i.e.,
they could object only to reservations which concerned
them. That implication was incorrect: all reservations
were of relevance to States, since they possessed sov-
ereignty and not mere capacity. International organiza-
tions, on the other hand, were secondary subjects of
international law, and therefore enjoyed only the limi-
ted capacity of objecting to reservations on matters
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within their competence as established by their sov-
ereign member States. It was precisely that situation
which was reflected in the proposal submitted by the
German Democratic Republic. It was regrettable that
the Commission's article 20 went so far as to give some
precedence to international organizations in the matter
of reservations: in particular, its paragraph 3, which
was taken in its entirety from the 1969 Vienna Conven-
tion on the Law of Treaties,' was unacceptable, be-
cause it limited the sovereign right of a State to for-
mulate a reservation to a treaty with an international
organization in connection with the constituent in-
strument of that organization.

8. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation wished also to refer to
the question of time-limits. The representative of one
international organization had stated that his organiza-
tion's competent organ met once every two years. In
view of the difficulties that would arise with regard to
acceptance of and objection to reservations in such a
case, the delegation of the Soviet Union would favour
the adoption of a flexible but realistic time-limit.

9. A number of delegations had referred to the
"equality" of States and international organizations,
but he considered the notion of equality inapposite, not
only in paragraph 5 but in all the paragraphs of arti-
cle 20. In paragraph 5, amendments that would tend to
equate the status of States and international organiza-
tions would give rise to practical difficulties in the case
of tacit acceptance of a reservation. A case might arise
in which the competent organ of an international organ-
ization was considering a particular reservation. If cer-
tain States represented in that organ were in favour
of the reservation while others opposed it, the organ
would be unable to reach a decision, with the result that
the organ's silence could be interpreted as tacit ac-
ceptance. Since that was obviously inadmissible, there
was a need to provide in paragraph 5 that an inter-
national organization must state its acceptance of or
objection to a reservation.

10. Mr. GOHO-BAH (Cote d'lvoire) said that his
delegation supported the concept of non-discrimination
between States and international organizations which
were parties to the same treaty. It would therefore
support any solution designed to provide in paragraph 5
for equality of treatment both between States and inter-
national organizations and between international or-
ganizations themselves, even though the latter were
secondary subjects of international law, and it would
accordingly support a text based on the amendments to
that paragraph proposed by Cape Verde and Austria,
without, however, rejecting any other time-limit that
would be acceptable to both States and international
organizations. The Australian amendment was certain-
ly ingenious, but it would have the unacceptable effect
of introducing legal uncertainties.

11. Mr. VOGHEL (Canada) said that his delegation
approved the Austrian amendment to paragraph 2. It
was, however, totally opposed to the German Demo-

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nalions publication. Sales No. E.7O.V.5),
p. 287.

cratic Republic's amendments to paragraphs 2 and 4
because of their general tendency to restrict the right of
international organizations to formulate objections to
reservations.

12. All proposals for specific time-limits in para-
graph 5 should take into account the possibility of tacit
acceptance of a reservation or of an objection to a
reservation. His delegation would prefer a time-limit of
approximately 12 months, but would not oppose a lon-
ger period of up to 18 months, or even two years, if that
were thought necessary. In that connection there was
no reason to limit in any way the prerogatives of inter-
national organizations, which, as parties to a treaty,
must enjoy equality of rights with the other parties.

13. Mr. DEVLIN (World Health Organization) said
that information had been requested from individual
international organizations on suitable time-limits. In
the case of his own organization, the World Health
Assembly met annually but would have difficulty in
reaching a decision if a reservation was notified only a
few months before its session. He believed that a time-
limit of 18 months, as proposed by China, would be
sufficient.

14. Mr. CANCADO TRINDADE (Brazil) said that,
in his delegation's view, as the treaty-making power of
international organizations was not always expressly
mentioned in their constituent instruments themselves,
in view of the apparent absence of constitutional limita-
tions and the little practice so far on that particular
point, their organs could adapt their practice to the rule
in article 20, paragraph 5.

15. His delegation could endorse the amendments
proposed by Cape Verde and Austria providing for
equality of treatment of States and international organ-
izations in this particular respect.

16. His delegation also supported a common time-
limit for raising objections to reservations, for both
States and international organizations.

17. Mr. MIMOUNI (Algeria) said that his delegation
found the text of article 20 as proposed by the Inter-
national Law Commission satisfactory. However, it
supported the idea of inserting the words "or an inter-
national organization" in paragraph 5, as proposed by
the delegations of Cape Verde, China and Austria.

18. With regard to the period to be allowed for raising
an objection to a reservation, his delegation preferred a
balance between States and international organiza-
tions. A 12-month period could be relatively short for
some international organizations and could raise prac-
tical problems. Nevertheless, his delegation favoured
the period of 12 months referred to in the Commission's
text.

19. The Australian amendment allowed some flexi-
bility, but did not call for equal treatment of States and
international organizations. His delegation therefore
preferred the Commission's text.

20. Mr. WOKALEK (Federal Republic of Germany)
said that his delegation welcomed the amendments of
Austria and Cape Verde because of the new clarity they
introduced into the text.
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21. It might be best to retain the time-limits laid down
in the 1969 Vienna Convention, but there was much to
be said for the flexibility that would be introduced by
adoption of the Australian proposal. The Committee
might perhaps even examine the possibility of allowing
an international organization to establish its own time-
limit.

22. With regard to the amendment of the German
Democratic Republic, that proposal gave rise to dif-
ficulties similar to those created by the same delega-
tion's proposal (A/CONF. 129/C. 1/L.40) for amend-
ment of article 19.

23. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that there was no question of introducing
inequality of rights between international organizations
and States where equality was appropriate. His delega-
tion was not, for example, opposed to the participation
of international organizations together with States in
conferences directly related to the interests of both
parties, or to the participation of those organizations in
voting at such conferences.

24. In the context of article 20, however, to speak of
equality of rights would give rise to difficulties at the
international level, particularly for the depositary. If
there was no consensus in the competent organ of an
international organization on a particular reservation,
and the 12-month period were to elapse, the depositary,
one of whose functions was to communicate all relevant
documentation received by him to the parties to the
treaty, would be unable to fulfil that obligation. Thus
silence would be held to indicate the tacit consent of
the international organization to the reservation for-
mulated. He asked all delegations to take that partic-
ular example into account in considering the issue of
"equality" between States and international organiza-
tions in the context of article 20.

25. The CHAIRMAN, summing up, said that, while
international organizations were naturally concerned to
secure equality of treatment in the matter of time-limits,
they were not seeking positive discrimination on their
own behalf. Most delegations had expressed a willing-
ness to be flexible in the matter, whatever their in-
dividual preferences. One representative of an inter-
national organization had pointed out that most such
organizations had as yet had little experience of having
to react to reservations formulated by States to mul-
tilateral treaties. He drew attention to the fact that
the rule established in article 20 would only enter into
effect in some five or six years, when the convention
had received the necessary ratifications. Consequently
there was ample time for the international organizations
to express their views regarding any time-limit laid
down in the convention.

26. The constituent instruments of international or-
ganizations generally included no specific provision
concerning acceptance of or objection to reservations.
It had been pointed out that, while the circumstances
were different, in the context of the 1969 Vienna Con-
vention States too might have difficulties in that regard.
It was clear, however, that in the case of multilateral
treaties some time-limit should be imposed; in his opin-
ion, the Committee accepted the 12-month period.

27. The new wording for paragraph 2 which was
proposed in the Austrian amendment appeared to enjoy
considerable support, and the Drafting Committee
should therefore be asked to determine whether it im-
proved the text or not. In the former case it could
recommend adoption of the amendment by the Com-
mittee of the Whole; otherwise, it should be rejected.
28. The German Democratic Republic's amendments
clearly involved a matter of substance, which should
not be prejudged, in view of its close links to arti-
cles 11 and 19. It would therefore be preferable to
postpone taking a decision on those amendments until
the wording of those two articles could be agreed upon.
29. As for the various time-limits which had been
proposed, he insisted that all of them seemed to be
acceptable, but there appeared to be a tendency in
favour of adoption of a 12-month period in order to
avoid any discrimination and to simplify the work of the
depositary. The Drafting Committee could be asked to
indicate whether in its view specification of a 12-month
time-limit would present any difficulties, on the under-
standing that the matter could be considered further at
a later stage in the Committee of the Whole.
30. Mr. HERRON (Australia) said that when he had
introduced his delegation's amendment (12th meeting),
he had said that a simpler solution than that text would
be preferable if one could be found. It now seemed that
that would be possible, and he therefore withdrew the
amendment. He expressed his delegation's gratitude
for the support the amendment had received.
31. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that he would not object to reference of the
amendments to the Drafting Committee, on the under-
standing that his delegation's comments would be taken
into account. He feared that if the Austrian amendment
was accepted, the convention would be stillborn. Sev-
eral delegations were unable to accept that amendment
because of the problems that would arise for the de-
positary if there was emphasis on the principle of
equality between States and international organiza-
tions. Real equality of status was not what was at stake
in the context of article 20.
32. The CHAIRMAN said that, in the absence of
objection, the amendments would be referred to the
Drafting Committee together with his own comments
and those of delegations.

It was so decided.

Article 7 (Full powers and powers) (concluded)*

33. Mr. PISK (Czechoslovakia), speaking as Chair-
man of the Working Group on Article 7, said that, owing
to the constructive spirit of co-operation which had
prevailed in the Working Group and the spirit of com-
promise displayed by the sponsors of the amendments
to the article, it had been possible to draw up a con-
solidated text of article 7 (A/CONF. 129/C. 1/L.43). That
text was not a new proposal but was rather a procedural
solution, based on the specific proposals put forward
by Austria, Cuba, Japan and the United Kingdom, and

: Resumed from the 10th meeting.
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the Soviet Union. It also took account of some other
suggestions and of the trend of the discussion which
had taken place in the Committee of the Whole. The
sponsors of the amendments had agreed that all dif-
ferences of a substantive nature should be referred to
the Drafting Committee. That agreement did not solve
the problems of the title of the article and the use of
terms, questions which would, however, be resolved
within the framework of article 22.
34. He endorsed the Chairman's appeal to the spon-
sors of different amendments to the same article to
initiate negotiations with the aim of combining their
various proposals, if possible, in a compromise text.
That was one of the most effective ways of speedily
dealing with those articles which gave rise to problems,
and would avoid the necessity of recourse to voting. It
would enable the Conference to adopt a convention
enjoying general support, or at least the support of the
overwhelming majority of the participants, and thus an
instrument of greater value.
35. In conclusion, he drew attention to two small
linguistic changes to be made, on the recommendation
of the representative of the United Kingdom, in sub-
paragraph 3 (b) of the consolidated text. The word
"the" should be inserted before the word "circum-
stances" and the phrase "in conformity with the rules
of the organization" should be replaced by "in accord-
ance with the rules of the organization".
36. The CHAIRMAN thanked the Working Group
for its most useful work. In the absence of objection, he
would take it that the Committee approved the con-
solidated text proposed by the Working Group and
decided to refer it to the Drafting Committee.

It was so decided.
Mr. Pisk (Czechoslovakia), Vice-Chairman, took the

Chair.

Article 27 (Internal law of States, rules of international
organizations and observance of treaties)

37. Mr. GOLITSYN (United Nations), introducing
his organization's proposal for amendment of para-
graph 2 (A/CONF. 129/C.1/L.37), said that, while the
United Nations appreciated the extensive consider-
ation given by the International Law Commission to
paragraph 2 of article 27, as described in its commen-
tary (see A/CONF. 129/4), it was not entirely satisfied
that the provision, though analogous to paragraph 1 of
the same article and to the corresponding provision of
the 1969 Vienna Convention, adequately took account
of the difference between subordinating ordinary do-
mestic law to a treaty and subordinating one treaty to
another, as would be the case under paragraph 2. That
applied particularly in the case of the United Nations,
whose constituent treaty, the Charter, had been gen-
erally recognized as having pre-eminent status. That
status was specifically mentioned in Article 103 of the
Charter, which applied not only to treaties concluded
by States Members of the Organization but also, in his
delegation's understanding, to those concluded by in-
ternational organizations, and from which they could
not derogate. His delegation had therefore found it
necessary to propose an amendment to draft article 27

calling for the insertion of the words "Without prej-
udice to Article 103 of the Charter of the United Na-
tions" at the beginning of paragraph 2.

38. He noted that there were precedents for such
reference to Articles of the Charter of the United Na-
tions. Article 30, paragraph 1, of the 1969 Vienna Con-
vention referred to Article 103 of the Charter, as did
also article 30, paragraph 6, of the International Law
Commission's text which was before the Conference.

39. Mr. TALALAEV (Union of Soviet Socialist Re-
publics), introducing his delegation's amendment to
article 27 (A/CONF. 129/C. 1/L.39), said that that article
did not make it clear that international organizations
entering into commitments under treaties must do so in
the light of their constituent instrument. The answer
to the question whether an international organization
could require modification of its rules in order to carry
out an obligation assumed under a treaty lay in the
different legal contexts of the foundation of an organ-
ization and the internal laws of a State. As had fre-
quently been pointd out, States possessed unlimited
rights as sovereign entities, and their status as par-
ticipants in an international treaty was unchanged even
if the treaty conflicted with and required changes in
their internal law. On the proposal of Pakistan, sup-
ported by the Soviet Union, an appropriate correction
had been made to what was then draft article 27 of the
1969 Vienna Convention. The position of international
organizations was different, and recognizing a similar
norm for them would run counter to the limitations
placed on them by earlier articles.

40. An international organization simply could not
conclude an agreement or treaty which was contrary to
its constituent instrument. If it did enter into such a
treaty, the latter could not be performed and the organ-
ization's obligations under it could not be fulfilled. It
was no accident, therefore, that, in first reading, the
International Law Commission had adopted a different
text, as was indicated in paragraph (3) of its commen-
tary to article 27. That text, which had reflected more
concretely the special position of international organ-
izations, had unfortunately been abandoned in second
reading. As a result, under the present draft article 27
an international organization could not invoke its con-
stituent instrument as justification for its failure to
perform a treaty. Yet, an organization's mandate de-
rived precisely from its constituent instrument, which
established its legal status and its authority to conclude
treaties. In principle, therefore, an international organ-
ization could not act in violation of its constituent in-
strument and adopt a position that was contrary to it.
International organizations nevertheless entered into
dozens of international commitments every day, and
unforeseen conflicts might well arise, even though the
organizations had acted in good faith. It must be clearly
stated, therefore, that if an international organization's
commitment under a treaty was in conflict with its con-
stituent instrument, the latter had priority. Any treaties
concluded by an international organization must be
secondary to the primary document from which the
latter derived its mandate. It was agreed that in any
hierarchy of international agreements, the norms of the
Charter of the United Nations, must take precedence
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over all of the treaties. The amendment proposed by the
United Nations was therefore a useful one. It could
perhaps be combined with the Soviet amendment, al-
though that was narrower in scope.

41. Mr. RIPHAGEN (Netherlands) said that Arti-
cle 103 of the Charter of the United Nations was a very
special provision: it dealt not with the hierarchy of
treaties but with the hierarchy of international obliga-
tions. If a treaty could not be performed without con-
travening Article 103, the treaty itself could not be
performed, not because of the relationship between
treaties but because of the relationship between the
obligations arising from treaties. All States Members of
the United Nations were bound by Article 103 of the
Charter, but it was not clear where a reminder of the
importance of that Article should be placed in the con-
vention. He did not think that article 27 was the right
place. As he saw it, Article 103 was no more the purely
internal law of the United Nations than, for instance,
the prohibition of aggression, which was also enun-
ciated in the Charter but would never be advanced as an
internal law of the Organization. Article 103 was a rule
of general international law.

42. He was afraid that the United Nations amendment
might create confusion as to the sense and character of
Article 103, making it appear to be simply an internal
rule of the Organization, a confusion which was to a
certain extent aggravated by the Soviet Union amend-
ment. While in the case of the United Nations some
confusion of the Organization's internal law with the
rules of general international law might be possible, that
body being a universal organization of a very special
character, the same could not be said of other inter-
national organizations, particularly regional organiza-
tions. He failed to see how a regional organization could
invoke one of the rules of its constituent instrument
against a third party which was not a member of the
organization but with which the organization had con-
cluded an international treaty.

43. He recognized the importance of including in the
convention a general rule precluding derogation from
Article 103 of the Charter, but he believed that article 27
was not the right place for it.

44. Mr. DEVLIN (World Health Organization) said
that the substance of the Soviet Union amendment
appeared to be wholly justified as far as treaties con-
cluded between an international organization and one
of its member States were concerned. However, ac-
count should be taken of the comment of the Nether-
lands representative regarding treaties between inter-
national organizations and non-member States. Good
faith seemed to call for some qualification of the Inter-
national Law Commission's draft of article 27, para-
graph 2. If a State party to a treaty which was also a
member of an organization sought to force that organ-
ization to act in violation of the obligations imposed by
its constituent instrument, to which the State had as-
sented, it would be acting in bad faith towards the other
States members of the organization.

45. The World Health Organization delegation also
supported the United Nations amendment to article 27.

46. Mr. ECONOMIDES (Greece) said that he sup-
ported the article proposed by the International Law
Commission. He could not approve the Soviet Union
amendment, which would be contrary to article 46,
paragraph 3, under which an international organization
could invoke only manifest violations of an important
rule to free itself from contractual obligations towards a
State or another international organization. The ques-
tion of responsibility for an international organization's
becoming improperly party to a treaty would have to be
settled within the organization itself, and not at the
expense of a third party acting in good faith. That was
a basic rule of the 1969 Vienna Convention as far
as States were concerned. The importance of safe-
guarding treaty obligations took precedence over other
considerations unless it involved a manifest violation
of an internal law of fundamental importance. He ap-
proved the United Nations amendment in principle, but
had doubts as to its proper place in the draft articles.
The amendment should be referred to the Drafting
Committee for consideration.

47. Mr. RAMADAN (Egypt) said that the problem
was to decide where Article 103 of the Charter of the
United Nations, an important principle of international
law, should be referred to in the draft articles. One
possibility was a general reference in the preamble.
48. The International Law Commission had placed a
proviso relating to Article 103 of the Charter in arti-
cle 30, paragraph 6, but that provision was in deliber-
ately ambiguous terms. His delegation accepted the
argument that Article 103 did apply to international
organizations, because it was inconceivable that in
their collective action States should be free of con-
straints to which they were subject individually.
49. His delegation could not accept the Soviet amend-
ment, as it appeared to be inconsistent with article 27,
paragraph 1. Furthermore, a similar and more explicit
safeguard, modelled on the 1969 Vienna Convention,
appeared in article 46, paragraph 3. In his view the
purpose of the Soviet amendment would be achieved by
incorporation of a reference to Article 103 of the Char-
ter of the United Nations at an appropriate place in the
draft articles.

Mr. Nascimento e Silva (Brazil), Vice-Chairman,
resumed the Chair.

50. Mr. ULLRICH (German Democratic Republic)
said that his delegation had no objection in principle
to the draft article 27 proposed by the International
Law Commission and it approved the addition to para-
graph 2 proposed by the United Nations.

51. The Soviet amendment constituted an important
addition to paragraph 2, because it covered cases where
there was a possibility of a conflict of views.

52. In the view of his delegation, article 27 should be
examined in conjunction with the definition of' 'rules of
the organization" in article 2, subparagraph 1 (/)•

53. Mr. RASOOL (Pakistan) supported the Interna-
tional Law Commission's draft. The United Nations
amendment would, in his view, misplace the reference
to Article 103 of the Charter of the United Nations,
whose proper place was in article 30. Similarly, the
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appropriate place for the text proposed in the Soviet
amendment was in the safeguard clause in article 46.
54. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that the Commission's wording of arti-
cle 27 took account of the need for parallelism, but the
formulation was nevertheless unsatisfactory because it
did not establish a clear distinction between States, the
primary subjects of international law, and international
organizations, the secondary subjects. As a result, the
difference between the internal law of a State and the
rules of an international organization was blurred. A
State, being sovereign, created its own internal law and
could unilaterally amend the provisions of that law.
That was why the corresponding article in the 1969
Vienna Convention had been universally accepted. The
constituent instrument of an international organiza-
tion, on the other hand, its highest law, could not be
amended by the international organization itself; the
instrument was an international agreement concluded
between the organization's member States. Accord-
ingly, an international organization could not enter into
treaties conflicting with its obligations under that in-
strument. The Soviet amendment did not change the
text of article 27, paragraph 2; it merely added an essen-
tial element to it.

55. Mr. MOSTAFAVI (Islamic Republic of Iran) en-
dorsed the Netherlands representative's remarks con-
cerning Article 103 of the Charter of the United Na-
tions. He had no objection to the Soviet amendment if it
found sufficient support, but he preferred the existing
text of the draft article.

56. Mr. HARDY (European Economic Community)
said that article 27 was an important provision which
should be considered in conjunction with article 46.
There was no reason why States and international or-
ganizations should be accorded different treatment. In-
deed, uncertainty and insecurity would be caused if
parallel treatment were not accorded to international
organizations. The text proposed by the International
Law Commission should therefore be adopted in its
present form.

57. Mrs. OLIVEROS (Argentina) considered it un-
desirable to refer to articles of one treaty in another;
cross-references of that nature were always dangerous
where the practical implementation of the treaties was
involved. She agreed with the comments of the Neth-
erlands representative concerning Article 103 of the
Charter of the United Nations: article 30, paragraph 6,
was a more appropriate place for a reference to that
Article, or it might be mentioned in some general ar-
ticle. She supported the International Law Commis-
sion's text of article 27.

58. Mrs. THAKORE (India), said that her delegation
approved the text of article 27 proposed by the Com-
mission, which dealt with an extremely sensitive issue.

59. As to amendments submitted to that article, she
stated that no one doubted the pre-eminent status of
the United Nations in terms of Article 103 of its Char-
ter, from which neither States nor international or-
ganizations could derogate. However, her delegation
had doubts concerning the placing in article 27 of the
amendment proposed by the United Nations, and it

fully agreed with the comments made by the represen-
tative of the Netherlands in that regard. In her view, the
substance of the Soviet amendment was covered by
article 46.
60. Mr. HERRON (Australia) said that the Soviet
amendment ran counter to the provisions of article 27,
paragraph 2, as proposed by the International Law
Commission, and should therefore not be added to that
paragraph. It dealt with the question of invalidity, and
should therefore be incorporated elsewhere in the con-
vention. His delegation had some difficulty with the
United Nations amendment which, it seemed, would be
of benefit only to the United Nations itself, Article 103
of the latter's Charter being part of the Organization's
rules. In his view, paragraph 2 was intended, in parallel
with paragraph 1, to refer to all international organiza-
tions. Furthermore, he did not see how even the United
Nations could invoke Article 103 as a safeguard clause
in the context of article 27 of the draft articles, which
dealt with the question of conflict between the internal
law of States or the rules of international organizations
and treaty obligations. Article 103 of the Charter dealt
specifically with the obligations of the Members of the
United Nations under the Charter and their obligations
under any other international agreement, and provided
that their obligations under the former should prevail in
case of any conflict.

61. Mr. DUFEK (Czechoslovakia) said that para-
graph 2 dealt not with the question of the validity of a
treaty but with the implementation of a treaty in force,
a treaty concluded by duly authorized representatives
of organizations and approved by the organization in
accordance with its rules.

62. In examining the rule in article 27, paragraph 2,
one must bear in mind that the relation of a State to its
internal law is not the same as that of an international
organization to its rules.

63. The rules of the organization, as defined in arti-
cle 2, meant the constituent instruments, relevant de-
cisions and resolutions and established practice—in
other words, on one hand, rules of procedure—and, on
the other, standards and rules of international law
and constituent documents representing international
agreements and international law as such. The rules of
an organization therefore should not be compared with
the internal law of a State. Furthermore, international
organizations should not enjoy a more favourable posi-
tion than States.

64. Article 27 developed the principle of pacta sunt
servanda established in article 26. His delegation
therefore could support the International Law Commis-
sion's text of paragraph 2.

65. The amendment proposed by the Soviet Union
pointed out an important problem and might usefully be
combined with the amendment of the United Nations,
since they were very similar in content.

66. Mr. DALTON (United States of America) said
that his delegation had no objection to a reference to
Article 103 of the Charter of the United Nations in an
appropriate place in the convention. However, it be-
lieved that article 27 was not the appropriate place, for



118 Summary records—Committee of the Whole

the reasons given by the representative of the Neth-
erlands and other speakers.
67. The proposal of the Soviet Union involved enun-
ciation of a new rule which the sponsor had indicated
was a corollary to the rule oipacta sunt servanda. In his
delegation's view, the proposed wording set forth an
exception which did not belong in a section of the draft
dealing with the observance of treaties. The United
States supported the view expressed by a number of
delegations that the Commission's text should be ap-
proved as it stood.
68. Mr. EIRIKSSON (Iceland) said that his delega-
tion approved the text of article 27 as drafted by the
International Law Commission.
69. Mr. BIN DAAER (United Arab Emirates) said
that it was his delegation's understanding that Article
103 of the Charter of the United Nations, in referring to
the obligations of the Members of the United Nations,
concerned only States and not international organiza-
tions. Any reference to that Article in a paragraph
dealing with international organizations was therefore
inappropriate. For that reason his delegation could not
accept either the United Nations amendment or that of
the Soviet Union, and preferred the Commission's draft
as it stood.

70. Mr. VAN TONDER (Lesotho) said that his del-
egation found it difficult to support the amendments
proposed by the United Nations and the Soviet Union
for the reasons given by previous speakers, particularly
the representatives of the Netherlands, Pakistan and
Greece. His delegation preferred the Commission's
draft of article 27.

71. Mr. SANG HOON CHO (Republic of Korea) said
that his delegation did not favour a broad escape clause
which would allow an international organization to
excuse itself for its failure to perform a treaty. How-
ever, the problem was basically one of interpretation,
and the Commission's draft, which left the matter to be
solved in accordance with articles 31 and 33, provided
the best solution.

72. Mr. ABDEL RAHMAN (Sudan) expressed sup-
port for the Commission's draft of article 27. While his
delegation appreciated the concern of their sponsors, it
could not support the proposed amendments, since
they would be inappropriate in article 27.

73. Mr. SKIBSTED (Denmark) said that he favoured
retention of the International Law Commission's text in
its present form for the reasons given by the represen-
tative of the Netherlands. The amendments to article 27
which had been submitted were not acceptable to his
delegation.

74. Mr. WOKALEK (Federal Republic of Germany)
expressed support for the Commission's text of the
article. Like the representative of the Netherlands, his
delegation had no objection to including the United
Nations amendment as a proviso elsewhere in the Con-
vention, either as a preambular paragraph or in a new
article. The amendment submitted by the Soviet Union
created problems, particularly in relation to para-
graph 3 of article 46, and it would give undue advantage
and privilege to international organizations.

75. The CHAIRMAN, summing up, said that while at
the beginning of the discussion he had noted a certain
hesitation on the part of speakers to take issue with
the representatives of the United Nations and the So-
viet Union, the more recent speakers had all given full
support to the International Law Commission's draft.
As had been pointed out in respect of the United Na-
tions amendment, there was some danger in cross-
referencing, and in any event a reference to Article 103
of the Charter of the United Nations already appeared
in article 30. A number of speakers had expressed the
view that article 46 would be the correct place for the
amendment proposed by the Soviet Union. He invited
the sponsors of the two amendments to comment on the
discussion.
76. Mr. TALALAEV (Union of Soviet Socialist Re-
publics) said that his delegation's intentions must have
been misunderstood. Its amendment did not deal with
the validity or invalidity but with the application of a
treaty.
77. Mr. GOLITSYN (United Nations) said that he
could not share the views expressed by the represen-
tative of the Netherlands and other speakers. Arti-
cle 103 of the Charter of the United Nations was a
reference to that Organization's generally recognized
pre-eminent status. Treaties concluded not only by
States but also by the Organization could not ignore
it. That had been the reason for the proposal to include
a reference to that Article at the beginning of para-
graph 2. However, since such inclusion raised the ques-
tion whether Article 103 of the Charter overrode all the
draft articles, it might be advisable to postpone a de-
cision on the United Nations amendment at least until
article 30 was considered.
78. Mr. TALALAEV (Union of Soviet Socialist Re-
publics) said that article 46 was in part V, section 2,
of the draft articles, which dealt with the invalidity
of treaties, whereas his delegation's amendment dealt
with the question of application of treaties and the
obligations involved. It might therefore be advisable to
postpone further discussion of the amendment until
article 46 was considered, and to consider in the mean
time what other place might be appropriate for the
Soviet amendment.
79. The CHAIRMAN said that in the light of those
statements the Committee would postpone all further
discussion of the United Nations amendment until it
considered article 30, and would also postpone its de-
cision on the amendment by the Soviet Union for the
time being. Article 27 could not therefore be referred to
the Drafting Committee, even though the majority of
speakers appeared to be in favour of the International
Law Commission's draft.

Proposals for a new article

80. The CHAIRMAN said that the proposals for a
new article (A/CONF.129/C.l/L.19/Rev.l, L.27 and
L.42) which had been submitted were concerned with
the relationship between the 1969 Vienna Convention
and the draft articles before the Conference. He did not
propose to open the discussion of those texts at the
present stage, because negotiations were in progress
with a view to producing a single text and because there
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were links between the question they dealt with and
various existing provisions of the draft articles. The
sponsors might, however, wish to introduce their pro-
posals.
81. Ms. WILMSHURST (United Kingdom) said that
since consultations were still in progress between the
United Kingdom and Italian delegations, it would be
preferable not to introduce the United Kingdom pro-

posal (A/CONF. 129/C. 1/L.27) until those consultations
had reached a satisfactory conclusion.
82. Mr. GAJA (Italy) said that his delegation would
also prefer to postpone the presentation of its amend-
ment (A/CONF. 129/C.1/L.42), in the hope that a joint
text would be elaborated.

The meeting rose at 5.55 p.m.

15th meeting
Monday, 3 March 1986, at 11.10 a.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Tribute to the memory of Mr. Olof Palme,
Prime Minister of Sweden

1. The CHAIRMAN asked the Committee to observe
a minute of silence in tribute to the memory of Mr. Olof
Palme, Prime Minister of Sweden, who had been assas-
sinated on Friday, 28 February 1986. Olof Palme had
been a very distinguished statesman and had been en-
trusted with very important responsibilities by the
United Nations in the course of his exceptional career.
2. He requested the representative of Sweden to con-
vey the heartfelt condolences of the Conference to the
family of Olof Palme and to the Swedish Government
and people.

The members of the Committee observed a minute of
silence in tribute to the memory of Mr. Olof Palme.
3. Mr. KRONHOLM (Sweden) expressed his sincere
gratitude for the message of sympathy, which he would
convey to the family of Olof Palme and to the Govern-
ment and people of his country.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 30 (Application of successive treaties relating to
the same subject-matter)

Paragraph 6

4. The CHAIRMAN invited the Committee to con-
sider paragraph 6 of article 30 and the amendments to it
by Argentina and by Australia and Canada, together
with the United Nations amendment to article 27
(A/CONF. 129/C.1/L.37), which its sponsor had sug-
gested should be discussed in connection with that
paragraph.

5. Mrs. OLIVEROS (Argentina), introducing her
delegation's amendment (A/CONF. 129/C.1/L.44), said
that treaty interpretation was one of the most important
and difficult tasks of Ministries for Foreign Affairs.
Their sole guide must be the actual text of the treaty, for
attempts to interpret it according to the intention of the
parties or the object and purpose of the treaty usually
led to unnecessary controversy. Her delegation be-
lieved that in the interests of clarity, the text of a treaty
should not contain cross-references to another instru-
ment. Where it was desirable to refer to a provision of
another text, that provision should be reproduced in
full.

6. The International Law Commission's draft of arti-
cle 30, paragraph 6, mentioned Article 103 of the Char-
ter of the United Nations, which read: "In the event of a
conflict between the obligations of the Members of the
United Nations under the present Charter and their
obligations under any other international agreement,
their obligations under the present Charter shall pre-
vail." The term "Members of the United Nations"
meant, in accordance with Article 4 of the Charter,
the States which accepted the obligations which the
Charter contained. The reference to Article 103 of the
Charter was thus exclusively to States, and not to inter-
national organizations, which were not Members of the
United Nations.

7. Accordingly, if article 30, paragraph 6, was left as it
stood, the important rule which it laid down would
apply only to the States and not to the organizations
which ratified the future convention. Her delegation's
amendment sought to remedy that defect by replacing
the present text of paragraph 6 by language which re-
produced in full the rule embodied in Article 103 of the
Charter of the United Nations, thus making it clear that
the rule applied both to States and to international
organizations.

8. Mr. HERRON (Australia), introducing the amend-
ment in document A/CONF. 129/C. 1/L.45 on behalf of
his own delegation and that of Canada, said that only
paragraph 6 of article 30 was before the Committee.
However, given the connection between the proposal
to delete that paragraph and the suggested addition to
paragraph 1 of the article, he trusted that the Committee
would be willing to consider the amendment as a whole.
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9. The purpose of the amendment was to remove a
provision which the International Law Commission
had described in paragraph (1) of its commentary to
the article (see A/CONF. 129/4) as "deliberately ambi-
guous", and to insert in the article a saving clause
identical to the one in article 30 of the 1969 Vienna
Convention on the Law of Treaties.1

10. There had been uncertainty in the Commission
whether the application of Article 103 of the Charter
of the United Nations could be extended to interna-
tional organizations. While the view of the amend-
ment's sponsors was that the Article was binding on the
United Nations itself, the main ground for their pro-
posal was structural, namely, that if there was to be
a saving clause, it should be at the beginning of para-
graph 1, as in the 1969 Vienna Convention. It would
thus clearly have the same application to the rights and
obligations of States as it had in that Convention, and it
might or might not apply to international organizations,
depending on how the law on the subject was inter-
preted.

11. The Australian delegation, for its part, wished
paragraph 6 to be deleted regardless of the decision
taken about paragraph 1. It was not convinced that
article 30 needed to refer to Article 103 of the Charter at
all.
12. Mr. BERNAL (Mexico) said that the Interna-
tional Law Commission's commentary acknowledged
the fact that the Commission had failed to solve a dif-
ficult problem. The hierarchical supremacy of the Char-
ter of the United Nations over all other treaty obliga-
tions of Member States was a basic principle which had
been clearly recognized in the 1969 Vienna Convention.
Consequently, the obligations imposed by the Charter
took precedence over any other obligation arising from
a subsequent treaty, regardless of the subjects of inter-
national law which were parties to that treaty. The
purpose of the two amendments before the Committee
was the same, namely, to establish that in the event of
conflict between the provisions of a subsequent treaty
and those of the Charter of the United Nations the lat-
ter would prevail. The amendment by Australia and
Canada had the merit of placing the saving clause in the
most appropriate place, while the Argentine proposal
was more explicit. The two proposals might conve-
niently be merged.

13. Mr. BOUCETTA (Morocco) wondered whether
any failure to mention Article 103 of the Charter in
article 30 would allow international organizations to
conclude treaties without taking into account the pro-
visions of the Charter. Such a situation would ob-
viously be unacceptable. States had conferred primacy
in their relations as individual entities on the obliga-
tions imposed on them by the Charter of the United
Nations; it would therefore be paradoxical if they per-
mitted themselves the possibility, when acting col-
lectively through international organizations, of dis-
regarding those obligations. His delegation therefore
supported the proposal to introduce a proviso con-

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

cerning Article 103 of the Charter into article 30, para-
graph 1.
14. Mr. RASOOL (Pakistan) said that the intentional
ambiguity underlying paragraph 6 resulted mainly from
a controversy over the application of the principles of
the Charter of the United Nations to the treaties con-
cluded by international organizations. The present
position was that States, through an international
organization, might be able to avoid their obligations
under the Charter. His delegation therefore opposed
paragraph 6 as it stood. It would prefer the Argentine
proposal for amending it, among other things because
the text proposed by Argentina avoided a cross-
reference.
15. Mr. KOLOMA (Mozambique) said that Arti-
cle 103 of the Charter of the United Nations applied to
Members of the United Nations, which were unequiv-
ocally defined in Articles 3 and 4 as States; conse-
quently, the article could not be said to apply to inter-
national organizations. Nevertheless, his delegation
felt strongly that the content of Article 103 of the Char-
ter, suitably adapted, should be embodied in the draft
convention, either as a general article or as a sepa-
rate paragraph of article 30. Of the different proposals
put forward to that effect, it favoured the Argentine
amendment.
16. Mr. DALTON (United States of America) said
that in his view the reference by the International Law
Commission in paragraph (1) of the commentary to
article 30 to what it said were "deliberately ambiguous
terms" was—to say the least—infelicitous. While he
realized that it was impossible to draft a text on the
highly complex subject of treaty law in such a way as to
solve every conceivable problem in advance, the text
must establish adequate guidelines that should make it
possible to deal with foreseen and unforeseen diffi-
culties if and when they occurred. He believed that in
the present instance to speak of a possible conflict
between the obligations existing under a treaty and
those existing under the Charter of the United Nations,
rather than between their provisions, would probably
be as much as the text could do, as well as being a
prudent course in the circumstances. It would avoid
the risks inherent in treating the entire Charter as jus
cogens, which it was not, and thereby opening the way
to a great number of possible problems. He therefore
suggested that the word "provisions" in the text pro-
posed by Argentina should be replaced by the word
"obligations". If the delegation of Argentina could ac-
cept that, paragraph 6 and the amended proposal might
be referred to the Drafting Committee.
17. Mr. RIPHAGEN (Netherlands) pointed out that
Article 103 of the Charter of the United Nations
—which he believed should apply to international or-
ganizations—did in fact contemplate conflicts of
"obligations", not of "provisions". That should be
fully understood if any reference was made to the Arti-
cle. As to the siting of such a reference, its proper place
was perhaps not in article 30 but in a separate article,
whereby it would have more general application. The
article would establish a rule that in all cases of conflict
between the obligations of international organizations
parties to the treaty and those arising under the Charter
of the United Nations, the latter would prevail.
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18. The reticence of the International Law Commis-
sion to pronounce on the applicability of Article 103
of the Charter to international organizations reflected
its traditional attitude towards matters concerning the
content of the Charter. But the Conference was entitled
to pronounce on the subject, and should do so explic-
itly. Once it had decided on the substance of the matter,
the rest would be a matter of drafting.
19. Mr. TUERK (Austria) agreed that Article 103 of
the Charter of the United Nations should apply to inter-
national organizations. It was inconceivable that States
should be able at law to form an international organi-
zation under conditions that relieved them of their
obligations under the Charter. He believed that, of the
proposals before the Committee concerning article 30,
paragraph 6, the amendment by Australia and Canada
dealt with the question of Article 103 in the most ap-
propriate place.

20. He had sympathy for the explanation given in
support of the Argentine proposal, but felt that if the
text contained no direct reference to Article 103, it
would stray too far from the Vienna Convention on the
Law of Treaties. Were the Argentine proposal never-
theless considered acceptable, it should be amended as
suggested by the United States. The Austrian delega-
tion would have no objection to the matter being treated
in a separate article.
21. Mrs. OLIVEROS (Argentina) said that her del-
egation accepted the change suggested by the United
States. It could agree to the amended wording of its
proposal being included in the draft as a separate ar-
ticle.

22. Mr. BARRETO (Portugal) supported the wording
proposed by Argentina, which, for the reasons given by
the Netherlands representative, should form a separate
article.

23. Mrs. THAKORE (India) said that the Argentine
proposal had the merit of being clearer than the pro-
posal by Australia and Canada, and was improved by
the change made by the United States. It should be
referred to the Drafting Committee together with the
Netherlands suggestion for a separate article con-
cerning Article 103 of the Charter.

24. Mr. YIN Yubiao (China) observed that the pro-
posals by Australia and Canada and by Argentina dealt
with the same matter, and both deserved support. He
believed that Article 103 of the Charter should apply
to international organizations, which were instruments
for collective action by States, and that the Conference
should state so explicitly. He suggested that both the
amendments should be referred to the Drafting Com-
mittee.

25. Mr. CRUZ FABRES (Chile) supported the Ar-
gentine proposal as amended by the United States. In
view of the importance of the principle involved, the
matter might well form the subject of a separate article.

26. Mr. SZASZ (United Nations) said that a reference
to Article 103 of the Charter was perhaps even more
important in article 30 of the draft convention than in
the corresponding article of the 1969 Convention. It had
a bearing not only on the question of successive treaties

but also on the recurrent issue of the relations between
the constituent instruments of international organiza-
tions and the treaties they concluded. Although the
International Law Commission might have explained
its action as to Article 103 of the Charter in somewhat
unfortunate terms, the fact that it occupied a paragraph
of its own in the Commission's draft seemed to reflect
that the latter shared the view of the importance of this
matter.
27. In its written comments on paragraph 6 of the draft
article, the United Nations had pointd out that Arti-
cle 103 of the Charter could also have a bearing on other
articles of the draft;2 that still seemed true as far as
articles 27 and 46 were concerned, for example. The
suggestion by the Netherlands that a reference to Arti-
cle 103 of the Charter might form the subject of a
separate article therefore seemed very pertinent. Yet if
that course was adopted, and if the new article in-
dicated that all the other provisions of the draft were
subject to Article 103 of the Charter of the United
Nations, the future convention would be unique; the
incorrect and unacceptable inference might be drawn
from it that other treaties not containing a similar ref-
erence to Article 103 of the Charter were not so limited.
Such an inference was less likely to be drawn were the
reference to Article 103 attached to a specific article or
articles in the draft convention; then it could be argued
that the reference had been included pro memoria
—purely as a reminder of the rightful pre-eminence that
should be accorded to the Charter.

28. One solution to the problem might be to incor-
porate the reference to Article 103 in the preamble
which in all likelihood would be prefixed to the future
convention. The final preambular paragraph of the 1969
Convention seemed to offer a suitable model as far as
wording and context were concerned.
29. If neither that solution nor the one put forward by
the Netherlands was found acceptable, the United Na-
tions would continue to believe that a reference to
Article 103 of the Charter should appear in article 30
—perhaps in the manner proposed by Australia and
Canada, thereby ensuring reasonable conformity with
the 1969 Vienna Convention—as well as in articles 27
and 46.

30. Mr. REIMANN (Switzerland) said his delegation
considered that the application of the future convention
must not lead to a violation of Article 103 of the Charter
of the United Nations. The provision in that Article
might usefully find reflection in the text of the instru-
ment. His delegation had been particularly impressed
by the very explicit Argentine proposal, and welcomed
its sponsor's agreement that it should refer to possible
conflicts of obligations and not of provisions. In regard
to the place in the draft at which Article 103 of the
Charter would be reflected, his delegation was open to
suggestions, including the interesting one advanced
by the representative of the United Nations that a suit-
able place for it might be the preamble to the draft
convention.

2 See Yearbook of the International Law Commission, 1981,
vol. II, Part II (United Nations publication, Sales No. E.82.V.4
(Part ID), p. 198.



122 Summary records—Committee of the Whole

31. Mr. SOMDA (Burkina Faso) said that in his del-
egation's view, inasmuch as international organizations
were not parties to the Charter of the United Nations,
the question at issue could not be fully solved by the
Australian and Canadian amendment. The amended
Argentine proposal had the merit of being more explic-
it, and would prevent differences of interpretation
arising in the future. His delegation therefore supported
it and would have no objection to its forming the subject
of a separate article.
32. Mr. SUCRE FIGARELLA (Venezuela) said that
a general reference in the draft convention to the Char-
ter of the United Nations as the higher-ranking legal
instrument would be more appropriate than a specific
reference to Article 103 of the Charter, and would cover
international organizations as well as States. His del-
egation therefore supported the amended Argentine
proposal; it introduced a necessary clarification into the
draft. The amended wording could either be embodied
in article 30 itself or form the subject of a separate
article.
33. Mr. STEFANINI (France) said that the issue un-
derlying article 30, paragraph 6, was extremely com-
plex. Although his delegation had not objected to arti-
cle 30 of the 1969 Vienna Convention, its position in
regard to the present draft article was somewhat dif-
ferent. It was inclined to agree that, since international
organizations were instruments of collective action by
States, the latter should not be able to escape obliga-
tions imposed on them by the Charter through treaties
concluded by international organizations of which they
were members. But it did not think the Conference
should embark on a discussion of that issue. The best
solution, his delegation felt, would be to adopt the
International Law Commission's text, in which the ref-
erence to Article 103 of the Charter appeared in a sepa-
rate paragraph, but it would not object to the amend-
ments proposed to paragraph 6 being referred to the
Drafting Committee.

34. Mr. DROUSHIOTIS (Cyprus) said that his del-
egation supported the proposals by Argentina and by
Australia and Canada, for the reasons stated by their
sponsors.
35. Mr. GERVAS (Spain) said that he approved the
amended Argentine proposal, since it was clearer and
more explicit than the Australian and Canadian amend-
ment while being identical with it in content. He en-
dorsed the Venezuelan representative's view of the
Argentine proposal. He considered, however, that it
would be advisable to refer both amendments to the
Drafting Committee.

36. Mrs. DIAGO (Cuba) said that the Charter of the
United Nations, by virtue of its Article 103, applied to
States; that was reflected in paragraph 6 of article 30 of
the Draft convention. His delegation too supported the
Argentine proposal, since it would make the paragraph
a provision of a general nature and thus applicable to
the draft as a whole. He would have no objection if the
provision formed the subject of a separate paragraph.

37. Mr. NEGREIROS (Peru) said it was clear from
Article 103 of the Charter that the Charter applied to
Members of the United Nations and not to international

organizations. In order to avoid differences of inter-
pretation, not only about contractual obligations but
also as to which of the instruments concerned should
take precedence over the other, the rule in article 30,
paragraph 6, should be stated in clear and categorical
terms. It was not enough to refer solely to Article 103 of
the Charter, and he therefore supported the amended
Argentine proposal.
38. Mr. RESTREPO PIEDRARITA (Colombia)
expressed his delegation's support for the Argentine
proposal as orally amended by the United States. He
would like the basic rule which it set out to take the form
of a separate article. It was a rule of the utmost impor-
tance in regard to what was known as the hierarchy of
norms in the international legal order.
39. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation favoured the inclu-
sion in article 30 of a reference to the Charter of the
United Nations. The amended Argentine proposal and
the Australian and Canadian amendment should be re-
ferred to the Drafting Committee.
40. Mr. BOHTE (Yugoslavia) said that, while his
delegation appreciated the International Law Commis-
sion's cautious approach to paragraph 6, it endorsed the
attempts which the amended Argentine proposal and
the Australian and Canadian proposal made to improve
the paragraph. It found the former proposal the more
precise of the two. Nevertheless, it considered that
both proposals should be referred to the Drafting Com-
mittee, along with the suggestion made by the United
Nations representative.

41. The CHAIRMAN suggested that the Argentine
proposal, as amended orally by the United States, and
the proposal by Australia and Canada should be re-
ferred to the Drafting Committee with a view to for-
mulating the substance of article 30, paragraph 6, in an
appropriate manner and deciding on the precise place of
the new formulation in the draft convention.

It was so decided.

Article 38 (Rules in a treaty becoming binding on third
States or third organizations through international
custom)

42. The CHAIRMAN said that no amendments had
been proposed to article 38. He invited the Committee
to consider the article.
43. Mr. STEFANINI (France) said that, in the discus-
sion of the matter at the 1968-1969 United Nations
Conference on the Law of Treaties, the French delega-
tion had indicated that the reference in the text to the
process of the development of customary law seemed
injudicious in a legal instrument concerned with treaties
between States.3 The inclusion of a like article in the
present text in regard to treaties between States and
international organizations or between international or-
ganizations likewise seemed to add nothing to the clar-
ity or balance of the text, and might cause confusion.

' See Official Records of the United Nations Conference on the
Law of Treaties, (United Nations publication, Sales No. E.68.V.7),
Summary records of the meetings of the Committee of the Whole,
35th meeting, para. 82.
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It seemed particularly inappropriate that the draft con-
vention should prejudice the way in which custom
might affect the functioning of an international organ-
ization. His delegation did not believe that rules con-
cerned with the institutional procedures of a particular
international organization could, as a result of arti-
cle 38, become generally applicable to other organiza-
tions. It continued to maintain that relations between an
international organization and its member States did
not generally lend themselves to the development of
customary rules. However, his delegation would not
oppose the adoption of article 38, since it had accepted
the corresponding provision in the 1969 Vienna Con-
vention.

44. Mr. CANgADO TRINDADE (Brazil) said his
delegation felt it necessary to distinguish three points in
relation to article 38. The first was the question of the
process whereby customary law was formulated, a mat-
ter not covered by article 38 but not unrelated to it. If
by custom was meant the generalization of the practice
of States accepted as law, evidence of custom was a
relative matter. That was because some States publi-
cized their national practice in international law in the
form of digests or repertories of international law, and
thus might be regarded as having influenced the de-
velopment of customary law more than those that did
not. If the same definition of custom was applied to
international organizations a similar phenomenon
would be found. Organizations such as the United Na-
tions or the Organization of American States, whose
practice was widely publicized through repertories and
whose functions and powers were very widespread,
might come to be regarded as influencing the develop-
ment of customary law far more than a small technical
organization engaged in specific operational activities
in circumscribed sectors. However, that first point
should not be confused with the purpose of article 38.

45. The second point concerned the interaction be-
tween treaties and customary law. For many years
doctrine had conceded that treaties, as evidence of
customary international law, might exert effects on
non-parties, thus recognizing that treaty law could pass
into customary law. The case law of the International
Court of Justice contained examples of the interaction
between treaties and custom: in the hostages case be-

tween the United States of America and Iran in 1980,4
both treaties in force and general international law had
been taken into account simultaneously; and in the Gulf
of Maine case between the United States and Canada in
1984,'judicial recognition had been given to the view
that signed but unratified codification conventions
might contribute to the formation of customary law. In
the latter case, the Court had had in mind certain por-
tions of the United Nations Convention on the Law of
the Sea.
46. His delegation's third and last point was the na-
ture of the reservation embodied in article 38. After
considerable discussion, the 1968-1969 United Nations
Conference on the Law of Treaties had adopted, as the
provision corresponding to the present draft article, the
quite precise rule that for a norm to bind a third State as
a customary norm of international law it ought to be
"recognized as such". That requirement was main-
tained in the present draft. The point had been made at
the 1968-1969 Conference that the provision simply
endorsed the legitimacy of the process whereby rules
expressed in treaties might become binding on non-par-
ties through being recognized as customary rules. That
did not mean, however, that treaties had legal effects in
regard to third States or, by the same token, inter-
national organizations, for the source of the binding
rules contained in them was custom, not the treaties
themselves. Although article 38 did not, as he had al-
ready indicated, affect the process of formulation of
customary law, that did not preclude the possibility that
the effects of that process might extend to international
organizations. His delegation could therefore support
the text of article 38 as proposed by the Internationa]
Law Commission.

47. The CHAIRMAN said that the Committee
seemed prepared to accept the text of article 38 sub-
mitted by the Commission. Unless he heard any objec-
tion, he would take it that the Committee referred the
text to the Drafting Committee.

// was so decided.

The meeting rose at 12.40 p.m.

* United States Diplomatic and Consular Staff in Teheran,
Judgment, I.C.J. Reports 1980, p. 3.

' Delimitation of the Maritime Boundary in the Gulf of Maine
Area, Judgment, l.CJ. Reports 1984, p. 246.
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16th meeting
Monday, 3 March 1986, at 3.30 p.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Proposals for a new article (continued)*

1. The CHAIRMAN said that two of the proposals
submitted for a new article had many points in com-
mon. Since negotiations were still in progress between
the sponsors of the proposals and other delegations, he
would not press the sponsors to make a formal in-
troduction. However, a short introduction would give
other delegations an insight into the matter and perhaps
also inspire suggestions that could lead to a common
text.
2. Ms. W1LMSHURST (United Kingdom), intro-
ducing her delegation's proposal (A/CONF. 129/C.l/
L.27) said that it concerned the relationship between
the draft articles now before the Committee and the
1969 Vienna Convention on the Law of Treaties.1 In the
debate on article 3, the United Kingdom delegation had
pointed out (4th meeting) that the relationship between
the two conventions was a matter that had been left
unregulated by that article. On the same occasion the
Expert Consultant had suggested that the Conference
should consider the possibility of adding to the final
clauses an article dealing with the relationship between
the two conventions, an article which, the Expert Con-
sultant had felt, should give the 1969 Vienna Conven-
tion priority.

3. The United Kingdom proposal had been made in
the light of that statement by the Expert Consultant and
of consultations with other delegations. The new arti-
cle proposed was designed to safeguard the application
of the 1969 Vienna Convention to relations between
States parties to that Convention.
4. It might be thought that the scope of the draft
articles, as defined in article 1, was clear enough. How-
ever, the problem with the draft articles as they stood
was that article 1 might be read as having the effect that
where there was a multilateral treaty to which a large
number of States were parties and an international or-

* Resumed from the 14th meeting.
1 Official Records of the Untied Nations Conference on the Law

of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

ganization became a party to it, perhaps many years
after the entry into force of that treaty, the regime
which previously applied to the treaty, that of the 1969
Vienna Convention, would, upon the organization's
becoming a party, be converted into the rdgime of the
new convention. In the view of the United Kingdom
delegation, the relations between States under such a
treaty should be governed by the 1969 Vienna Conven-
tion if its States parties were also parties to that Con-
vention. Its amendment would therefore safeguard the
application of the 1969 Vienna Convention in every
case where it would apply but for the entry into force of
the convention now under consideration.

5. Some 70 States, most of which were represented at
the present Conference, were either signatory or party
to the 1969 Vienna Convention. States which were not
parties to that Convention would not be affected by the
proposal.

6. The United Kingdom delegation had no strong
views on where the text it proposed should be placed in
the convention. Should the Committee agree on the
principle of safeguarding the application of the 1969
Vienna Convention, her delegation would be content
to leave it to the Drafting Committee to decide where
a new article or provision on the subject should be
placed.

7. The United Kingdom delegation was engaged in
consultations with the Italian delegation in an effort to
produce a single text and thus avoid having two com-
peting proposals designed to deal with the same prob-
lem in different ways. The Italian proposal went further
than the United Kingdom one, in that it would remove
from the scope of application of the draft convention all
treaty relations between States, whereas the United
Kingdom proposal would remove only those relation-
ships between States which were parties to the 1969
Vienna Convention.

8. She recognized that many varied and complex legal
issues arose from consideration of the web of treaty
relations existing under the present draft convention
and under the 1969 Vienna Convention. Having thus
briefly introduced its own proposal, the United King-
dom delegation reserved the right, when the Committee
took up the matter, to revert in greater detail to some of
those issues.

9. Mr. GAJA (Italy), introducing this delegation's
proposal for a new article (A/CONF. 129/C.1/L.42),
said that it represented an attempt to resolve a problem
which had not been dealt with in the draft articles
prepared by the International Law Commission. The
Commission had deliberately refrained from consid-
ering the question of the relations between the draft
convention and the 1969 Vienna Convention. Nor had
the Commission stated whether relations of States un-
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der a treaty as between themselves were covered by
the draft convention under consideration. Although it
might be concluded that such relations were in fact
covered by the existing articles, his delegation felt that
it would be better for the Conference to address the
problem through a clear and specific provision.
10. Such a provision could state either that relations
of States under a treaty as between themselves were
also covered by the draft convention, or that such rela-
tions were not so covered. One reason why his delega-
tion had opted for the latter solution was that a codifica-
tion conference on the law of treaties between States
had already been held.
11. The 1969 Vienna Convention expressly specified
in its article 3, paragraph (c), that the Convention ap-
plied "to the relations of States as between themselves
under international agreements to which other subjects
of international law are also parties". Thus, according
to that Convention, the relations of States under treaty
as between themselves were also covered, and there
was therefore no need to codify the rules further. The
relations between States parties to that Convention
and States which were not parties to it were governed
by customary international law. Indeed, the rules laid
down by the 1969 Vienna Convention might in many
respects be considered as a codification of existing
customary law on the subject.

12. The purpose for which the present Conference
had been convened was to deal with, first, the relations
between States on the one hand and international or-
ganizations on the other, and secondly, with the rela-
tions of international organizations as between them-
selves.
13. It was not necessary that treaty relations among
States parties to a treaty to which an international or-
ganization was also a party should be governed by the
new convention. In a multilateral convention, relations
between the parties were almost invariably regulated
by a variety of rules, if only because some States were
parties to codification conventions.
14. His delegation had sought to represent the situa-
tion in the form of a chart, which had been circulatd to
the Committee, showing that relations under even one
treaty were highly complex and that various rdgimes
applied. The issue before the Conference was whether
the relations between States which were parties to the
1969 Vienna Convention were regulated by the draft
convention. He noted that the effect of the texts pro-

posed by Cape Verde (A/CONF.129/C.l/L.19/Rev.l)
and the United Kingdom would be to leave the relations
between States parties to the 1969 Vienna Conven-
tion outside the scope of the new convention. The
additional effect of his delegation's amendment would
be to exclude from the scope of the draft convention the
relations between a State party to both conventions and
a State party only to the draft convention.

15. It would add a considerable element of complica-
tion to make the draft convention applicable to the re-
lations of States as between themselves. In the case of
the United Nations Convention on the Law of the Sea,
for example, the relations of States as between them-
selves would be subject to the 1969 Vienna Convention
or to customary rules until an international organization
acceded to the Law of the Sea Convention. The applica-
tion of the 1969 Vienna Convention and the customary
rules would then be superseded by the new convention,
which would obviously not apply to all States. The new
convention would thus be under a different rdgime in
time, and that r£gime would change once again if the
organization decided to withdraw from the Law of the
Sea Convention. In that case the new convention would
cease to apply, and the regime governing the relations
of States as between themselves would revert to that
of the 1969 Vienna Convention and customary rules.
Thus, the applicability of rules to relations of States
as between themselves would depend on the attitude
taken by an international organization under the mul-
tilateral treaty. Moreover, application of the new con-
vention to relations between States would produce the
rather startling result that, while it would not even
mention treaties between States in its title, it would in
fact become the text governing relations of States under
a treaty as between themselves with regard to many
important multilateral conventions.

16. In conclusion, he said that the purpose of his
delegation's amendment was to make it clear that the
1969 Vienna Convention and the customary rules which
were developed on the basis of that Convention re-
mained the legal rules governing the relations of States
under a treaty as between themselves.

17. The CHAIRMAN expressed the hope that the
Italian and United Kingdom delegations would be able
to agree on a single proposal, as that would simplify the
Committee's work.

The meeting rose at 4 p.m.
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17th meeting
Tuesday, 4 March 1986, at 10.15 a.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 45 (Loss of a right to invoke a ground for in-
validating, terminating, withdrawing from or sus-
pending the operation of a treaty)

1. Mr. WANG Houli (China), introducing his delega-
tion's amendment to article 45 (A/CONF. 129/C.1/L.46),
said that the article as drafted by the International Law
Commission made a distinction between States and
international organizations.
2. Firstly, it placed international organizations in a
more favourable position than States, since loss of a
right through renunciation, as applied to international
organizations, involved a positive act, while acquies-
cence, as applied to States, was passive and negative.
That would create inequality between States and inter-
national organizations as parties to a treaty and, in the
view of his delegation, was unnecessary, because while
it was a fact that the structures of international organ-
izations differed from those of States, their standing
organs of authority were always in place.
3. Secondly, the Commission's commentary to its
draft article 45 (see A/CONF. 129/4, para. (6)) explained
that the Commission had wished to avoid the passivity
implied by the use of the word "acquiesces" in sub-
paragraph 2 (b). However, the term "acquiesced"
would have the same connotation in subparagraph 1 (b)
when applied to States, and should also be avoided in
that case.
4. Thirdly, his delegation was of the view that there
might be circumstances in which the distinction be-
tween States and international organizations might not
protect the latter. Where an international organization
acquiesced in the validity of a treaty and subsequently
changed its opinion and produced a ground for invali-
dating the treaty, it would have to take responsibility
for any damage caused to other parties to the treaty.
To avoid such a situation, his delegation believed that
States and international organizations should enjoy
equal treatment in the matter of the right to invoke a
ground for invalidating, terminating, withdrawing from
or suspending the operation of a treaty. However, to
take account of the fact that international organiza-
tions differed in their structure from States, the con-
duct of an organization should be defined as the con-
duct of its competent organ. The term "competent
organ" should therefore be retained in the article. In the
view of his delegation, the questions he had raised

could be answered by combining the two paragraphs of
article 45 as proposed in his delegation's amendment.
5. Mr. BERNAL (Mexico), introducing his delega-
tion's amendment to article 45 (A/CONF. 129/C.l/
L.47), said that the proposal to delete the reference in
subparagraph 2 (b) of the article to the "competent
organ" of the organization was intended simply to bring
the text into line with the drafting of previous articles
which had been debated and approved in principle. In
the course of discussion of article 2, subparagraph 1 (/),
it had been widely held that the word "organization"
certainly included all of the entity's organs. The same
view had been maintained in the discussion of article 7,
subparagraph 4 (b). While his delegation was aware of
the points made by the International Law Commission
in its commentary, it believed that, for the sake of
consistency with earlier articles, the words "the com-
petent organ" should be deleted from article 45.
6. Mr. SOUTANE (Tunisia) said that his delegation
had no difficulty in accepting article 45 as drafted by the
International Law Commission, since it reflected the
corresponding provisions of the 1969 Vienna Conven-
tion on the Law of Treaties.1 Nevertheless, his del-
egation found it difficult to understand the reasoning
of the Commission in replacing "acquiesced" by "re-
nounced" in subparagraph 2 (b). He could not agree
that acquiescence was necessarily passive, since there
could well be occasions when it expressed deliberate
choice or will.
7. With regard to the term "competent organ", since
the reason for its inclusion in article 45 was stated by the
International Law Commission to be the same as for its
inclusion in article 7 and as the term had now been
deleted from article 7, he wondered whether it was
logical to retain it in article 45. While his delegation was
aware of the difficulties raised by paragraph 2 of arti-
cle 45 and thought that the treatment of international
organizations should be different from that of States,
subparagraph 2 (b) seemed to satisfy the particular
requirements of the structure of international organ-
izations.
8. His delegation felt that the reference to "compe-
tent organs" should be deleted, as had been proposed
by Mexico, in order to achieve harmony with article 7
as redrafted.
9. Mr. PISK (Czechoslovakia) said that his delegation
could accept the Commission's draft article as it stood.
Having two separate paragraphs relating to the conduct
of States and international organizations respectively
was consistent with the overall pattern of the Commis-
sion's draft.

1 See Official Records of the United Nations Conference on the'
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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10. Both the Chinese and Mexican amendments con-
tained some interesting ideas, and they might therefore
be sent to the Drafting Committee for consideration,
although his delegation would prefer to see the words
"the competent organ" retained.
11. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation favoured approval of
article 45 as drafted by the International Law Commis-
sion. Its position on subparagraph 2 (b) was that there
must be a reference to the "competent organ". There
were unfortunately occasions when decisions which
had not in fact been adopted by the competent organ of
an organization were nevertheless alleged to constitute
official acts of the organization concerned. The amend-
ment calling for deletion of the reference to the "com-
petent organ" was therefore unacceptable.

12. Mr. GAUTIER (France) said that article 45,
paragraph 1, which was similar to the corresponding
provision of the 1969 Vienna Convention, was a spe-
cific application of the rule of general international law
under which the continuing absence of protest by a
State in respect of a legal circumstance concerning it
constituted acceptance on its part. His delegation had
no fundamental objection to that rule as contained in
article 45, paragraph 1, but wished to point out that the
article seemed implicitly to exclude loss of the right
to invoke violation of a rule of jus cogens as a ground
for invalidating a treaty. His delegation therefore felt
obliged to express a reservation in respect of that pro-
vision, which, in its view, would extend the application
of article 53 of the draft convention, which was unac-
ceptable to his delegation.

13. With regard to the two subparagraphs of para-
graph 2, he felt that the distinction made by the Inter-
national Law Commission between acquiescence and
renunciation was a wise one and should be maintained.
The silence of an international organization might, be-
cause of the complexity of the organization's structure,
be due to factors quite other than the competent organ's
implicit assent. For that reason, his delegation would at
present have great difficulty in supporting an amend-
ment such as that proposed by Mexico which sought to
delete the term "competent".

14. The Chinese amendment, by combining the two
subparagraphs of paragraph 2, simplified the draft con-
vention. His delegation could accept such an amend-
ment if necessary. However, it would prefer to keep
to the text proposed by the International Law Com-
mission.

15. Mr. MIMOUNI (Algeria) said that article 45 cov-
ered two forms of renunciation of the right to invoke
a ground for invalidating, terminating, withdrawing
from or suspending the operation of a treaty. One was
explicit acceptance, the other acquiescence. Those
grounds should apply equally to States and interna-
tional organizations, and that was the aim of the amend-
ment proposed by Mexico.

16. With regard to the use of the term "competent
organ", that term had been included by the Interna-
tional Law Commission only in second reading, in con-
nection with article 7, paragraph 4. As the term did not
appear in article 7, it would be logical to exclude it also

from article 45, subparagraph 2 (b). His delegation be-
lieved that the words "ouce motif" should perhaps be
added at the end of the French version of the Mexican
amendment.
17. Mr. ROMAN (Romania) said that his delegation
found the International Law Commission's draft satis-
factory. The Commission had rightly noted that there
were fundamental structural differences between
States and international organizations which required
the establishment of special rules in respect of the lat-
ter. That was why paragraph 2 should exclude the case,
referred to in article 46, of invalidation of the consent of
an international organization to be bound by a treaty
because of violation of a rule of the organization con-
cerning its competence to conclude treaties. An organ-
ization which, in its conduct, was governed by its rel-
evant rules must be considered as having renounced the
right to invoke a manifest violation of a rule concerning
its competence. In his delegation's view, the differ-
ences between States and international organizations
fully justified the formulation in subparagraph 2 (b)
using the terms "competent organ" and "renounced".

18. While his delegation would have no particular
difficulty in accepting the amendments that had been
proposed, it nevertheless preferred the draft prepared
by the Commission.
19. Mr. ULLRICH (German Democratic Republic)
said that his delegation supported the International
Law Commission's draft of article 45. The amendment
proposed by China involved, in his view, simply a
matter of drafting. His delegation would prefer to see
the two separate paragraphs of the article retained.
20. Mr. ECONOMIDES (Greece) said that his del-
egation supported article 45 as drafted by the Com-
mission. However it would not object to the amend-
ment proposed by Mexico, since that text reflected the
legal position of an international organization as an
entity subject to international law and obligations. The
amendment proposed by China was, in the view of his
delegation, a matter for the Drafting Committee.
21. Mr. DENG (Sudan) said that his delegation sup-
ported the text prepared by the International Law Com-
mission, but would like to see the Mexican amendment
adopted for the sake of consistency with article 7, as
amended. With regard to the amendment proposed by
China, his delegation considered that the two-para-
graph form of the article was preferable.
22. Mr. BARRETO (Portugal) said that his delegation
was aware of the difficulties presented by article 45, but
could nevertheless accept the draft proposed by the
International Law Commission. However, his delega-
tion could also accept the amendment proposed by
Mexico, for the sake of consistency with article 7. He
agreed with the Algerian representative's observation
concerning the omission of the words "OH ce motif at
the end of subparagraph 2 (b) in the French version of
that amendment, and he wondered if the representative
of Mexico could explain the reason for that omission. In
his view the amendment proposed by China was a
matter for the Drafting Committee.

23. Mr. NGUYEN TIEN CUC (Viet Nam) said that
in the view of his delegation the agreement referred to
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in subparagraphs 1 (a) and 2 (a) should be explicitly
expressed by both States and international organiza-
tions, recognizing the fact that in both cases that would
be done through the competent organs. His delegation
therefore could not accept subparagraphs 1 (b) and
2 (b). He agreed that the amendments proposed by
China and Mexico should be referred to the Drafting
Committee.
24. Mr. ALM0D6VAR (Cuba) said that, although his
delegation was generally in favour of the draft article
proposed by the International Law Commission, it had
some reservations regarding subparagraph I (b). His
delegation found it unacceptable that a sovereign State,
by virtue of remaining silent, should be considered to
have consented to the validity of a treaty. In the view of
his delegation, such consent required an express act.
He felt that the amendment proposed by China was
simply a matter for the Drafting Committee. While his
delegation might have been inclined not to accept sub-
paragraph 2 (b), it found the wording proposed in the
Mexican amendment acceptable. As both versions of
the paragraph had some merit, he agreed that the
amendment should be sent to the Drafting Committee.

25. Mr. GUNEY (Turkey) said that his delegation
found the International Law Commission's draft of arti-
cle 45 quite satisfactory. However, the amendments
proposed by China and Mexico might remove ambi-
guities, without affecting the substance of the original
draft. They should therefore be referred to the Drafting
Committee together with the suggestion made by the
representative of Algeria, concerning the words "OM ce
motif.

26. Mrs. THAKORE (India) said that it was neces-
sary to consider whether an international organization
might renounce its right to invoke a ground for in-
validating a treaty under the circumstances envisaged
in article 45 by express agreement, as provided in sub-
paragraph 1 (a), or by acquiescence by reason of con-
duct, as provided in subparagraph 1 (b), in the same
way as a State. While it might be desirable, as proposed
in the Chinese amendment, to avoid inequalities be-
tween States and international organizations, signifi-
cant structural differences between the two suggested
that, on balance, it would be preferable to maintain the
distinctions envisaged in the text prepared by the Inter-
national Law Commission. The Mexican amendment,
the substance of which had already been agreed to in
regard to article 7, could be referred to the Drafting
Committee.

27. Mr. RIPHAGEN (Netherlands) said that his del-
egation was in sympathy with the amendment proposed
by Mexico because, in respect of conduct which might
be considered as constituting renunciation of the right
to invoke a ground for invalidating, terminating, with-
drawing from or suspending the operation of a treaty,
there was no difference between States and interna-
tional organizations. For the conduct to be that of the
international organization, it had to be imputable to that
organization. That was not the same as the conduct of
the competent organ. Indeed, there might be doubts
about the area of competence of organs, for example
with regard to competence to conclude a treaty, to
renounce a right or to perform any other act. If the

conduct was imputable, there was no reason to distin-
guish between international organizations and States.
28. Referring to the example given by the Interna-
tional Law Commission in paragraph (7) of its commen-
tary to article 45, he pointed out that the conclusion of a
treaty by the organ of an international organization
competent to conclude treaties might be followed by
the allocation of funds by the organ competent in finan-
cial or budgetary matters. The fact of allocating funds
might be considered as conduct of a competent organ
renouncing the right to invoke the ground for invali-
dating the treaty, despite the fact that the organ in
question was not competent in the matter of concluding
treaties. His delegation therefore felt that from the legal
standpoint it was preferable to make no distinction
between States and international organizations, and
that there was a sound legal basis for the amendment
proposed by Mexico.
29. Mr. RASOOL (Pakistan) said that his delegation
would have favoured the amendment proposed by
China if it had concerned a drafting matter only, but the
use of the word "acquiesced" in relation to both States
and international organizations was a substantive
change.
30. His delegation could support the amendment
proposed by Mexico, since it not only maintained con-
sistency with articles previously approved but also
avoided problems that might result from a reference to
the "competent organ".

31. Mr. OGISO (Japan) said that his delegation sup-
ported the Chinese proposal to merge paragraphs 1
and 2 of article 45, since it would considerably simplify
the text. The proposal should be sent to the Drafting
Committee for further consideration. His delegation
was also in favour of the amendment submitted by
Mexico, since it gave consistency with the new text of
article 7 approved by the Committee.
32. Mrs. OLIVEROS (Argentina) said that in the
opinion of her delegation the amendments submitted by
China and Mexico were not of a drafting nature. It was
therefore inappropriate to leave their consideration to
the Drafting Committee.
33. Her delegation supported the Mexican proposal to
omit the reference to the "competent organ" from sub-
paragraph 2 (b). Clearly, the conduct of an international
organization could result from the act of any of its
organs, and not only from those that were competent to
conclude treaties.
34. As for the Chinese amendment, although it had
the merit of simplifying the drafting of article 45, it had
the drawback of departing from the basic philosophy of
distinguishing between States and international organ-
izations.
35. Mr. DROUSHIOTIS (Cyprus) expressed support
for the Mexican amendment, which he felt would im-
prove the text of article 45.
36. As for the amendment by China, it was of a draft-
ing nature and could be referred to the Drafting Com-
mittee.
37. Mr. MOTSIK (Ukrainian Soviet Socialist Repub-
lic) said that the International Law Commission's text
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of article 45 was acceptable to his delegation. The two
amendments which had been submitted did not, in his
view, constitute improvements. In particular, he urged
that the reference to the "competent organ" of an
international organization should be retained in sub-
paragraph 2 (b).
38. Mr. CASTROVIEJO (Spain) said that his delega-
tion could accept the Commission's text, but neverthe-
less found attractive the two amendments which had
been proposed. The Mexican amendment had the merit
of simplifying the text of subparagraph 2 (b), the Chi-
nese amendment that of a more compact drafting.
39. His delegation favoured referring the two amend-
ments to the Drafting Committee.
40. Mr. MONNIER (Switzerland) said that his del-
egation had been at first inclined to accept article 45 as it
stood but, on reflection, it found that the Mexican
amendment constituted a welcome improvement. That
was not only because of the Committee of the Whole's
decision to eliminate the reference to "the competent
organ" of an international organization in article 7,
subparagraph 4 (b), but because that reference was an
interference in the internal distribution of powers with-
in the organization concerned. The reference to "the
competent organ" of the organization, if retained,
might therefore give rise to difficulties, particularly
since the conduct in question might well not be that of
the organ of the organization which was competent to
conclude treaties. For those reasons, his delegation
supported the Mexican amendment.

41. Mr. SIEV (Ireland) said that his delegation fa-
voured the International Law Commission's text but
had no objection to the Chinese amendment being re-
ferred to the Drafting Committee for consideration,
since it had the merit of simplifying the wording.

42. His delegation also favoured referring to the
Drafting Committee the Mexican amendment, which
called for elimination of the reference to the "compe-
tent organ", since the decision had already been taken
to omit those words in article 7, subparagraph 4 (b).

43. Mr. DALTON (United States of America) urged
that the amendment by China be referred to the
Drafting Committee; it had the merit of bringing draft
article 45 closer to the corresponding provision of the
1969 Vienna Convention on the Law of Treaties.

44. The Mexican amendment also improved the draft
article, especially in view of the decision already taken
not to mention the "competent organ" in article 7,
subparagraph 4 (b). That amendment, too, should be
referred to the Drafting Committee.

45. Mr. LUKASIK (Poland) said that his first impres-
sion had been that the Chinese and Mexican amend-
ments were simply drafting proposals, and that they
could therefore easily be referred to the Drafting
Committee. The discussion which had taken place,
however, had made it perfectly clear that those amend-
ments were not simply matters of drafting. Both amend-
ments, if adopted, could destroy the delicate balance
achieved by the International Law Commission after its
long consideration of the article. The text adopted by
the Commission was based on the existence of struc-

tural differences between States and international or-
ganizations. It was because of those differences that
different conditions were specified in paragraphs 1
and 2 respectively of article 45. His delegation believed
that the distinction drawn by the Commission in that
article was fully justified, and accordingly urged that
the text of the article should be left unchanged.
46. Mr. SANYAOLU (Nigeria) said that his delega-
tion favoured adoption of the Mexican amendment,
which was consistent with the decision already taken to
include no reference to the "competent organ" in sub-
paragraph 4 (Jb) of article 7.
47. The amendment submitted by China, which in-
cluded such a reference, should not, he felt, be adopted
in its present form.
48. Mr. NGUAYILA (Zaire) said that his delegation
supported the International Law Commission's text.
As for the amendments submitted by China and
Mexico, they had certain merits and could be referred
to the Drafting Committee if the majority so desired.
49. Mr. EIRIKSSON (Iceland) said that his delega-
tion supported the Chinese amendment, subject to dele-
tion of the reference to the "competent organ" as pro-
posed in the Mexican amendment.
50. Mr. SANG HOON CHO (Republic of Korea) said
that his delegation found the Commission's draft ac-
ceptable in principle. He agreed with those speakers
who considered the two amendments to have merit. Re-
garding the Chinese amendment, he had some doubts as
to the advisability of combining in one paragraph the
two separate provisions relating to States and to inter-
national organizations. He could, however, support the
Mexican amendment.
51. Mr. KRISAFI (Albania) considered that the two
amendments were definitely not of a purely drafting
nature. His delegation preferred the International Law
Commission's text for article 45.
52. The CHAIRMAN noted that certain delegations
were of the opinion that the two amendments contained
elements of substance. Nevertheless, the general view
had been in favour of referring article 45 to the Drafting
Committee with those two amendments. In the absence
of objection, he would take it that the Committee
agreed to refer draft article 45, together with the amend-
ments contained in documents A/CONF.129/C.1/L.46
and L.47, to the Drafting Committee.

// was so decided.

Article 46 (Provisions of internal law of a State and
rules of an international organization regarding com-
petence to conclude treaties)

Paragraphs 2, 3 and 4

53. Mr. TUERK (Austria), introducing on behalf
of Austria and Japan an amendment to article 46
(A/CONF.129/C.l/L.48/Rev.l), said that in the corre-
sponding article 46 of the 1969 Vienna Convention, two
requirements were laid down for invoking violation of a
provision of internal law regarding competence to con-
clude treaties. The first was that the violation should be
manifest and the second was that it should concern a
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rule "of fundamental importance". In the draft arti-
cle 46 before the Committee, those two requirements
were specified both for States and for international
organizations. There was, however, a significant depar-
ture from the 1969 formula as far as international organ-
izations were concerned.
54. The 1969 provision had been based on the objec-
tive theory, thereby departing from the subjective
theories held before 1969. In the present draft article,
the objective approach was retained in paragraph 2,
where States were concerned, but a subjective ap-
proach was adopted for the case of violation of the rules
of an international organization. In accordance with
paragraph 4, a violation was stated to be manifest if
"it is or ought to be within the knowledge of any con-
tracting State or any contracting organization".
55. The objective criterion adopted in 1969—and re-
tained for the case of States in paragraph 2 of arti-
cle 46—was based on the concepts of good faith and of
the "normal practice of States". The International Law
Commission had departed from that criterion with re-
gard to international organizations on the ground that
the concept of "normal practice" dit not apply to or-
ganizations. His delegation was not at all convinced by
that reasoning. It believed that a practice, if not a nor-
mal practice, of international organizations could well
be said to exist. It was for those reasons that his delega-
tion and that of Japan had submitted their proposal to
amend paragraphs 2 and 4 of article 46 so as to bring
them into line with the language and the approach of the
1969 Vienna Convention.
56. Mr. RAMADAN (Egypt), introducing his delega-
tion's amendment (A/CONF.129/C.1/L.52), said that
the International Law Commission had arrived at the
conclusion that there did not exist any normal practice
of international organizations regarding the person or
organ competent to express its will to be bound by a
treaty. In the case of States, the head of State, the head
of Government and the foreign minister were, in ac-
cordance with normal State practice, recognized as
competent in the matter, but where international or-
ganizations were concerned, the officials in charge of
external relations differed greatly from one organiza-
tion to another.
57. Relying on those considerations, the Commission
had decided that it had no model on which to base the
determination of who was entitled to express the con-
sent of an international organization to be bound by a
treaty. It had accordingly adopted a new approach,
namely that of relying on the criterion of awareness of
the violation. It should, however, be clear to all that
that criterion could be based only on the essential prin-
ciple of good faith, which was the basic principle of
international relations.

58. The International Law Commission's com-
mentary, and in particular its paragraph (7) (see
A/CONF. 129/4), was significant in that regard. It stated
that if the international organization's treaty partners
were "aware of the violation, the organization will be
able to invoke it against them as a ground for the in-
validity of its consent in accordance with the princi-
ple of good faith, which applies both to States and to
organizations". He stressed the Commission's con-

clusion that, in such a case, the international organiza-
tion would be able to invoke the violation as a ground
for invalidating its consent.
59. The purpose of the Egyptian amendment was
therefore precisely to introduce into paragraph 4 that
basic principle of good faith, eliminating at the same
time the concept of awareness embodied in the words
"if it is or ought to be within the knowledge". Apart
from any other consideration, language such as "ought
to be within the knowledge" could only give rise to
doubts and to difficulties of interpretation.
60. In conclusion, he stressed that his delegation's
amendment would bring article 46 into line with the
corresponding provision of the 1969 Vienna Conven-
tion and would introduce into paragraph 4 the objective
criterion which was already present in paragraph 2 of
the draft article.

61. Mr. ABDENNADHEUR (Tunisia) introducing
his delegation's amendment (A/CONF.129/C.1/L.54),
said that article 46 involved the problem of the security
to which the parties to a treaty were entitled. His del-
egation would agree that, contrary to States, inter-
national organizations did not have a well-established
practice. It therefore accepted that, with regard to the
question under discussion, the treatment of interna-
tional organizations should be different. His delegation
could not, however, accept that for purposes of de-
fining the manifest character of a violation of a rule of
fundamental importance ambiguous criteria should be
chosen, such as those set forth in paragraph 4 of arti-
cle 46, for that would open the door to divergent inter-
pretations.

62. The provisions of paragraph 4 had the further
drawback of offering the international organizations
a whole range of opportunities for disputing treaties
concluded by them by alleging defects of consent, while
States remained always bound by the objective cri-
terion laid down in paragraphs 1 and 2. The treaty
partners of international organizations would thus be
placed at a disadvantage, since the organizations would
be better protected by paragraphs 1 and 2 of article 46
than the States by paragraphs 3 and 4.

63. The fact that international organizations did not
have a "normal practice" might perhaps justify some
adjustment with regard to the defects of consent which
could be invoked by them, but it should not lead to
creating paradoxical situations or codifying ambiguity.
The problem was that of determining how something
"came to the knowledge" or "ought to be within the
knowledge" of a contracting State. That formula in-
troduced an element of subjectivity—a subjectivity
which would not help to solve the problem, but would
certainly undermine the security of the treaty partners.

64. For those reasons his delegation had submitted its
amendment, the effect of which would be to retain the
idea of a violation being considered manifest if it was
within the knowledge of any contracting State or any
contracting organization. The words "ought to be
within the knowledge", however, would be replaced by
"should normally have been within the knowledge".
The issue of whether such knowledge existed had to be
determined objectively by verifying whether the treaty
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partners, bearing in mind their position in relation to the
international organization, were in a position to know
of the violation.
65. The adoption of any other criteria of a subjective
nature would lead to treaty insecurity, bearing in mind
in particular that the international organizations did not
have a "normal practice" and did not have identical
legal systems. The matter was one of importance to
treaty partners of international organizations; they
could not be made to bear the burden of investigating
the extensive documentation of an international organ-
ization in order to ascertain its important rules.
66. Mr. SZASZ (United Nations), introducing the
amendment proposed by the International Atomic En-
ergy Agency, the International Maritime Organization,
the International Monetary Fund and the United Na-
tions (A/CONF.I29/C.1/L.55), remarked that the mat-
ter concerned one of the asymmetries between States
and international organizations that lay at the heart of
the Conference's work.
67. It was clear that the internal law of a State, in-
cluding even its most important constituent instrument,
its Constitution, was truly internal—and in no sense
comprised international law binding on or even neces-
sarily known to international entities. That could not be
said in the case of international organizations, whose
member States were privy to all their internal rules, to
their decisions and resolutions and to their practice. In
particular, the constituent instruments of international
organizations, which were for the most part included in
international treaties of which States as parties were
obviously aware, were duly registered in accordance
with Article 102 of the Charter of the United Nations.
68. According to the terms of article 46, paragraph 3,
as drafted by the International Law Commission, an
international organization would not be able to invoke
the violation even of its constituent instruments in or-
der to vitiate its consent to be bound by a treaty; did that
not imply the sanctioning of possible violation of those
instruments? If a treaty were entered into in violation of
a constituent instrument, that would presumably con-
stitute a violation of that treaty.
69. The four-organization amendment sought to
remedy such a potential state of affairs by excepting
—solely for the purposes of paragraph 3 of article 46—
the constituent instruments of an organization from its
rules as defined in draft article 2, subparagraph 1 (/);
from another point of view, it sought to indicate that
any provision of a constituent instrument was, as a
treaty, "a rule of fundamental importance" for the
purposes of paragraph 3 of article 46.
70. It should be pointed out that the issue of Arti-
cle 103 of the Charter of the United Nations, raised and
discussed during the Committee's earlier deliberations
on articles 27 and 30, was also of some relevance to the
question now under discussion. Like any other con-
stituent instrument, the Charter of the United Nations
was, so to speak, hidden in the background of the
International Law Commission's draft of paragraph 3,
and at risk in the manner he had described; but the case
of the Charter was special, in that Article 103 provided
that the Charter should always be superior to other
treaties. However, the sponsors of the four-organiza-

tion amendment and the other international organiza-
tions which had been consulted had determined not to
build their proposal around that particular case, but
rather to seek the broadest possible formulation of their
concerns, which would be those of all international
organizations whose constituent instruments were
treaties.
71. Mr. ULLRICH (German Democratic Republic)
expressed his delegation's strong support for the basic
idea underlying article 46. It also supported the four-
organization amendment to paragraph 3, but it would
prefer the word "including" in the final phrase to be
replaced by "in particular".
72. The Commission's draft of paragraphs 2 and 4 did
not entirely satisfy his delegation, which was not happy
with the subjective formulation "if it is or ought to be
within the knowledge''. The amendment by Austria and
Japan had the merit of providing identical wording for
each of those paragraphs and of referring to less subjec-
tive, and thus more acceptable, criteria.

73. His delegation believed that the draft article, to-
gether with the Austrian-Japanese amendment and the
Egyptian amendment, which tended in the same direc-
tion, could be transmitted to the Drafting Committee.
74. Mr. OGISO (Japan) said that as a co-sponsor of
the amendment already introduced by the represen-
tative of Austria he merely wished to suggest to the
Drafting Committee the possibility of combining the
separate provisions in a single paragraph.

75. The Egyptian amendment, in omitting from the
provisions relating to international organizations any
reference to the criterion of normal practice, estab-
lished a difference in the treatment of organizations
and States that was unacceptable to the Japanese del-
egation.

76. Mrs. VLASOVA (Byelorussian Soviet Socialist
Republic) said that her delegation approved the Inter-
national Law Commission's draft in principle, but be-
lieved that it would be improved by the incorporation of
some of the proposed amendments. In particular, the
four-organization amendment very rationally sought
to include a reference to constituent instruments
in paragraph 3; she believed that it should appear in
the text before the reference to rules of fundamental
importance. The Austrian-Japanese amendment, and
the similarly intentioned Egyptian amendment, also
deserved support. She considered that all the pro-
posals, together with the Commission's draft, could be
referred to the Drafting Committee.

77. Mr. FISCHER (Holy See) pointed to the connec-
tion between article 46—which his delegation consid-
ered to be of the utmost importance—and article 27.
Both reflected the relationship between international
and municipal law; they established that the former was
the prevailing system vis-a-vis national rules, the only
exception being in regard to the conclusion of treaties;
there, internal law mattered, but only if the internal rule
violated was of fundamental importance and if the vio-
lation was manifest.

78. Since it would patently be a step backwards in the
development of international law if an exception were
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made in favour of treaty obligations entered into by in-
ternational organizations, the International Law Com-
mission had determined in article 27 that the principle
of pacta sunt servanda should, with the reservations
expressed in article 46, prevail over any conflicting
internal rules of international organizations.

79. He submitted, with all due respect for the special
position of those bodies, that they lived, once estab-
lished, in the world of international law, which in turn
was based on good faith and the security of treaty
relations. Any attempt, therefore, to accord priority to
their internal rules over their treaty obligations would
constitute a serious threat to the security of legal rela-
tions between them and their treaty partners.

80. His delegation deplored the fact that in para-
graph 4 the definition of the "manifest" character of
a violation lacked any reference to an objective crite-
rion, and that the reference to the principle of good
faith envisaged during the first reading had now been
omitted. The Austrian-Japanese amendment appeared
to overcome those defects by replacing a purely subjec-
tive criterion with a more objective one, as well as by
reintroducing the principle of good faith. A similar im-
provement was offered by the Egyptian amendment.
His delegation could therefore support those proposals.
It had reservations, however, with regard to the Tuni-
sian amendment, which omitted any reference to the
principle of good faith.

81. Mr. R1PHAGEN (Netherlands) observed that
while paragraphs 1 to 3 of article 46 quite clearly harked
back to the 1969 Vienna Convention on the Law of
Treaties, and the Austrian-Japanese proposal con-
cerning paragraph 4 also obviously returned to that
Convention, the difference introduced in the Commis-
sion's draft of paragraph 4 was a matter of drafting only;
it introduced no unacceptably subjective criterion: to
refer to what "ought to be" known was to refer to some
norm of knowledge that must be considered objective.

82. With respect to international organizations, on the
basis of its belief that they lacked "normal practice"
the Commission had evidently been concerned to de-
part from the formula used in the 1969 Vienna Conven-
tion with respect to States. However, its draft did not
abandon the objective element; it simply introduced
another factor, to be linked with normal practice and
good faith where the application of paragraph 4 was
concerned. He considered that the International Law
Commission's text, together with the Austrian-Japa-
nese and the Egyptian amendments, could be referred
to the Drafting Committee. On the other hand, he had
some difficulties with the Tunisian amendment, par-
ticularly because it omitted any reference to good faith,
which was, after all, a tenet of international law in
relations between States.

83. The four-organization amendment posed prob-
lems for the Netherlands delegation. While the Inter-
national Law Commission, after lengthy discussion and
consideration of other drafts, had decided—rightly, he
believed—to deal in principle with States and inter-
national organizations in the same way when making a
distinction between internal rules and internal rules "of
fundamental importance", the sponsors of the amend-

ment appeared to be suggesting that any rule contained
in a constituent instrument was of fundamental impor-
tance. That was manifestly not the case, when all the
organizations and rules involved were taken into ac-
count. The proposal seemed to alter considerably the
substance of everything contained in the draft articles.
His delegation would therefore have to oppose accep-
tance of that amendment.
84. Mr. STEFANINI (France) said that his delegation
found the International Law Commission's draft of the
article, which dealt with a particular application of
the principle of good faith, to be generally satisfactory.
It considered that the words "devrait etre objective-
ment evidente" in the French version of paragraph 2
should—in conformity with the juridically and gram-
matically more correct wording of article 46, para-
graph 2, of the Vienna Convention—be replaced by
"est objectivement evidente". In paragraph 3, the term
"rule of fundamental importance" lacked precision; it
would doubtless be impossible, however, to find a bet-
ter or clearer term.
85. In the light of those considerations, his delegation
was unable to support the amendments which had been
proposed.
86. Mr. RASOOL (Pakistan) said that his delegation
supported the Austrian-Japanese amendment, which
followed closely the formulation in the 1969 Vienna
Convention, established symmetry and avoided the
risk of problems resulting from conflicting interpreta-
tions. His delegation would also have fully approved
the Egyptian amendment for the same reasons had it
not omitted the reference to normal practice, for rea-
sons that, if understandable, were not altogether con-
vincing. It believed that a combination of the criteria of
practice and good faith would take care of all situations.
The Tunisian amendment, by introducing the qualifica-
tion "normally", appeared to create a problem similar
to that which it sought to solve.

87. His delegation believed that all the amendments
proposed, being inspired by the same intention, might
be referred to the Drafting Committee.

88. Mr. HOLDER (International Monetary Fund),
making, first of all, some comments of a general nature,
noted the balance struck in the draft articles between a
fairly considerable amount of prescription in specific
provisions, and flexibility. It was important to take
account of the fact that the practice of international
organizations was developing and not to inhibit its
development, having regard to the diversity of the or-
ganizations themselves and the desires of the parties
to international agreements, whether organizations or
States. Stability of expectations—pacta sunt ser-
vanda—was a major general objective to which, for
obvious reasons, organizations such as the Interna-
tional Monetary Fund and the World Bank attached the
utmost importance. The integrity of the organizations
and their legal and financial credibility must be main-
tained, in accordance with their charters and in the
interest of their members.

89. A goal of the present Conference should be to
produce a treaty of practical use to the international
organizations. While the objective appeared to be that
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the draft articles under consideration should constitute
residual rules (that was what the International Law
Commission had indicated in 1982), the draft articles
clearly contained general prescriptions that would have
considerable, even constitutional, impact on interna-
tional organizations. The Fund anticipated, on the basis
of the rules of procedure of the Conference and subject
to the final clauses adopted, that international organ-
izations would have the option of acceding to the new
convention. It was therefore most important that the
latter be compatible both with their constituent instru-
ments and with their practice.

90. Against that background, and as a co-sponsor of
the amendment to article 46 in document A/CONF. 129/
C.1/L.55, he endorsed the comments by the represen-
tative of the United Nations. The Commission's text
contained no criterion for determining objectively what
constituted a "rule of fundamental importance". That
was in contrast with the treatment accorded to the
concept of what was "manifest". The legal adviser of
an international organization would doubtless be in-
clined to consider that the rules contained in its con-
stituent instrument were indeed of fundamental impor-
tance—especially if that instrument dealt with general
principles. In a sense, therefore, the four-organization
amendment merely sought to elucidate that point. He
believed that the proposal was in the spirit of the Inter-
national Law Commission's commentary, particularly
that in its 1982 report.

91. Mr. ADEDE (International Atomic Energy
Agency), speaking as a sponsor of the four organiza-
tions' amendment, said that the rationale of the pro-
posal had already been explained. Basically, the spon-
sors considered that, since no attempt had been made to
define the term "a rule of fundamental importance", it
would be useful to make it quite clear that the con-
stituent instrument of an international organization
could contain such a rule. His delegation had also spon-
sored the amendment because it considered it essential
to give international organizations the right to invoke
their constituent instruments, where appropriate, in
order to achieve the purposes of article 46, paragraph 3.

92. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation supported in principle
the amendment proposed by the four organizations, but
would suggest that the last part of paragraph 3, as thus
amended, should be reworded to read " . . . unless that
violation was manifest and concerned constituent in-
struments or any other rule of fundamental impor-
tance". The Drafting Committee might wish to con-
sider that suggestion. His delegation could also accept
the Austrian-Japanese amendment and the Egyptian
amendment.

93. Mrs. DIAGO (Cuba) said that her delegation
could support the amendments proposed by Austria
and Japan, Egypt and the four organizations, all of
which aimed at improving and amplifying the Commis-
sion's text, although it considered that the Austrian-
Japanese amendment was most in keeping with the
purposes of the 1969 Vienna Convention.

94. Mr. BERNHARD (Denmark) said that his delega-
tion could have accepted the draft article as proposed

by the International Law Commission, but found merit
in the attempts of Austria, Japan and Egypt to bring that
text more into line with the corresponding provisions of
the 1969 Vienna Convention. It therefore supported the
amendments proposed by those countries and agreed
that they should be referred to the Drafting Committee.
95. The four-organization amendment, however, was
too far-reaching, and his delegation would therefore not
recommend its adoption.
96. Mr. AL-JUMARAD (Iraq) said that his delegation
approved the first three paragraphs of the text proposed
by the International Law Commission. It was unable to
accept the four-organization amendment, which gave
rise to the problems to which the Netherlands represen-
tative had referred.
97. With regard to article 46, paragraph 4, it noted that
the Tunisian amendment took account of one aspect
which had been disregarded in the text submitted by the
Commission, and that the Egyptian amendment pro-
vided that good faith should be the main consideration.
Since those two amendments were complementary, the
Committee might wish to refer them to the Drafting
Committee.
98. He had certain reservations concerning the Aus-
trian-Japanese amendment, particularly in regard to its
reference to the normal practice of international organ-
izations, since, in his delegation's view, such practice
was not established and could not therefore be invoked.

99. Mr. SANYAOLU (Nigeria) said that his delega-
tion favoured an objective test, such as had been adopt-
ed for the 1969 Vienna Convention, rather than a sub-
jective one, such as that in the Commission's draft, and
it saw no reason to introduce different criteria in the
present text. It therefore supported the amendments
proposed by Austria and Japan, Egypt and Tunisia, all
of which aimed at substituting an objective for a subjec-
tive test. In its view, those amendments should be
referred to the Drafting Committee.

100. While his delegation sympathized with the views
expressed by the international organizations sponsors
of their amendment, it pointed out that the definition
of the term "rules of the organization" in article 2,
subparagraph 1 (/)> included constituent instruments.
It would therefore have difficulty in supporting that
amendment.

101. Mr. ECONOMIDES (Greece) said that his dif-
ficulty with article 46 arose from the difference in re-
gime between paragraphs 2 and 4. Whereas the former
provided that, in order to establish that a violation was
manifest, the test should be an objective one based on
the criteria of good faith and the normal practice of
States, the latter provided for the single criterion of
knowledge. That difference of approach—in abstracto
versus in concreto—was not justified, in his view, and
paragraph 4 should therefore be amplified and im-
proved.

102. Referring to the amendments before the Commit-
tee, he said that he regarded the introduction of the
word "normally", as proposed in the Tunisian amend-
ment, as an improvement, since it underlined the objec-
tive nature of paragraph 4. So far as the rest of the
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amendment was concerned, however, he had the same
difficulties as with paragraph 4 of the Commission's
draft. The Egyptian amendment was better, but was
still not altogether satisfactory since it made no mention
of practice. The Austrian-Japanese amendment, on the
other hand, had his delegation's full support, since it
provided for an identical regime in the case of both
international organizations and States.
103. He was unable to support the amendment of the
four organizations, which seemed both unnecessary
and illogical. In his view, the expression "the rules
of the organization regarding competence to include
treaties" covered the rules contained in constituent
instruments, and he was therefore surprised to see
constituent instruments treated as though they were
something different from the rules of the organization,
particularly given the definition of "rules of the organ-
ization" in article 2, subparagraph 1 (/')•
104. Mr. WANG Houli (China) said that his delega-
tion supported the Austrian-Japanese amendment and
the Egyptian amendment, and agreed that they should
be referred to the Drafting Committee.
105. Mr. DENG (Sudan) said that, for the reasons
already indicated by the representatives of the Holy
See and the Netherlands, both the Austrian-Japanese
amendment and the Egyptian proposal clarified the
International Law Commission's text and removed the
subjective test. Those two amendments could therefore
be referred to the Drafting Committee. The amend-
ments of Tunisia and the four organizations were,
however, unacceptable to his delegation, as they did
not seek to remove the element of subjectivity.
106. Mr. ABDENNADHEUR (Tunisia) observed,
with reference to his delegation's amendment, that if
a contracting State or a contracting organization was
aware of a violation it would be able to invoke that
violation in accordance with the principle of good faith,
as was pointed out in the International Law Commis-
sion's commentary to article 46.
107. Mr. CASTROVIEJO (Spain) said that the main
thrust of draft article 46 was acceptable to his del-
egation. However, the Austrian-Japanese amendment
had the merit of offering homogeneous wording and of
being close to the corresponding provision of the 1969

Vienna Convention. It therefore had his delegation's
support. The subject of the four-organization amend-
ment to paragraph 3 was already dealt with in article 2,
subparagraph 1 (/')•
108. Mr. MONNIER (Switzerland) said that the dif-
ference between paragraphs 2 and 4 of draft article 46,
which dealt with imperfect ratifications, stemmed from
the fact that while, according to the International Law
Commission, there was a normal practice of States in
the matter of a manifest violation of their internal laws
or rules regarding competence to conclude treaties,
there was no such normal practice of organizations.
That statement, however, required qualification: the
normal practice of States was the same for all States in
its broad lines, but there were also some differences.
For instance, in some countries, under their constitu-
tions, certain treaties had to be submitted for approval
not only by parliament but also by the people, which
was a further obstacle to be surmounted before the
authorities concerned could express the consent of the
State to be bound.

109. While it could be said that in the case of inter-
national organizations there was no general practice
comparable to that of States, there was the normal
practice of each individual organization which must be
known to the contracting parties concerned. Accord-
ingly, although there was a difference between States
and international organizations in the matter of prac-
tice, it was not as clear-cut as article 46 would suggest.

110. With that in mind, and so far as paragraph 2 of
article 46 was concerned, he did not think it would be
advisable to depart from the text of the corresponding
provision of the 1969 Vienna Convention, and his del-
egation therefore supported the Austrian-Japanese
amendment. The terms of paragraph 4 did not differ
basically from those of paragraph 2, but there was a
subjective element in the latter which could be a source
of uncertainty, and hence of difficulty. The Austrian-
Japanese amendment therefore constituted a welcome
improvement.

111. His delegation also supported the Egyptian
amendment.

The meeting rose at 1.05 p.m.

18th meeting
Tuesday, 4 March 1986, at 3.20 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 46 (Provisions of internal law of a State and
rules of an international organization regarding com-
petence to conclude treaties) (concluded)

Paragraphs 2, 3 and 4 (concluded)

1. Mr. HERRON (Australia) said that paragraph 3,
modelled by the International Law Commission on
paragraph 1 ofarticle46of the 1969 Vienna Convention
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on the Law of Treaties,1 was to be welcomed to the
extent that it ensured consistency and stability in the
procedural rules whereby an international organization
could invoke a violation of its rules as invalidating its
consent to be bound by treaty. However, on the issue of
when such a violation was manifest, paragraph 4, in
specifying that it "ought to be within the knowledge"
of any contracting party, departed from the language
of the 1969 Vienna Convention and introduced an un-
acceptable element of subjectivity and uncertainty;
moreover, it suggested that the circumstances in which
the rule might be invoked were different for interna-
tional organizations.
2. As far as possible, the rule for international organ-
izations should be the same as for States. For many
States, especially developing States and States which
were not members of the international organization
seeking to invoke the rule, the rules of the organization
regarding competence to conclude treaties might not be
readily available, i.e., be "manifest". It would hardly
be acceptable for the organization to rejoin that they
"ought" to have been. Objections had been expressed
in the International Law Commission to the notion of
normal practice in relation to international organiza-
tions on the ground that there was no practice common
to all organizations. However, his delegation did not
regard that as an insuperable obstacle to the inclusion of
the term "normal practice" in paragraph 4 as had been
proposed by Austria and Japan in their amendment
(A/CONF. 129/C. 1/L.48/Rev.l), since the word "nor-
mal" could be interpreted flexibly and be considered in
the light of the organization seeking to invoke the rule.

3. His delegation would have difficulty in agreeing
with the subjective formulation proposed for article 46,
paragraph 4, by Tunisia (A/CONF. 129/C. 1/L.54). It
would have less trouble with the Egyptian proposal for
that paragraph (A/CONF. 129/C. 1/L.52), since it was an
improvement on the Commission's text and did contain
an objective element. However, its language was not
parallel to that of the corresponding paragraph in arti-
cle 46 of the 1969 Convention. All in all, therefore,
his delegation supported the proposal by Austria and
Japan, which brought both paragraph 4 and paragraph 2
of articles 46 into line with the corresponding article
of the 1969 Vienna Convention. If that proposal was
adopted, the Drafting Committee should be able to
reduce the two paragraphs to a single paragraph qual-
ifying the term "violation" in both of the other para-
graphs of the article.

4. With regard to the proposal by four international
organizations to amend article 46, paragraph 3 (A/
CONF. 129/C. 1/L.55), he was not convinced that the
addition which they suggested was necessary; also, it
might have the effect of giving some provisions of con-
stituent instruments a status which they did not have.
However, his delegation would not oppose the change
if it was generally acceptable to the Committee.
5. Mr. LUKASIK (Poland) said that the use of the
terms "manifest" and "fundamental" gave rise to sub-

' See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

jective interpretations. That was even more the case
when those terms were applied to international organ-
izations, since violations of their rules might be as-
sessed differently by different member States. There
was in fact no way to equate the internal law of a State
with the rules of an international organization. His del-
egation supported the Austrian-Japanese amendment
to paragraph 2 and the Egyptian amendment to para-
graph 4. The term "normal practice" in the Austrian-
Japanese proposal for paragraph 4 was troublesome.

6. His delegation approved in principle the addition to
paragraph 3 proposed by four organizations, but would
like the paragraph to be worded along the lines sug-
gested at the previous meeting by the German Dem-
ocratic Republic and the Union of Soviet Socialist Re-
publics. He did not share the view that the constituent
instrument did not always contain rules of fundamental
importance; he could not conceive of any other rules
being more important. Furthermore, references made
at the previous meeting to the "internal" rules of inter-
national organizations were inaccurate: their consti-
tuent instruments were rules of international law.

7. Mrs. GOLAN (Israel) said that although there was
an understandable tendency to model the draft conven-
tion on the 1969 Vienna Convention, a clear difference
existed between international organizations and States,
and therefore different criteria might have to be applied
to their relations. Article 46 should embody the princi-
ple of good faith, as well as both a subjective and an
objective criterion for determining the manifest charac-
ter of a violation, according to the case. Her delega-
tion was therefore satisfied with the International Law
Commission's wording of paragraph 4. In view of the
various amendments which had been submitted to
stress the objective criterion, she suggested that para-
graph 4 should be referred to the Drafting Committee to
ensure that both types of criteria were clearly brought
out. Her delegation supported the amendment pro-
posed by the four organizations to paragraph 3.

8. Mr. WOKALEK (Federal Republic of Germany)
said that his delegation was basically in favour of the
Commission's text of article 46. The amendments pro-
posed by Austria and Japan, Egypt and Tunisia were
mainly of a drafting nature. He had some preference for
the Austrian-Japanese proposal, although he had dif-
ficulty with the term "normal practice", which seemed
to imply practice that was the same for all international
organizations. The amendment of the four organiza-
tions caused his delegation some concern. The text of
article 46 must endeavour to maintain a balance be-
tween legal security for those negotiating in good faith
with an international organization and the rules of that
organization. The term "fundamental importance" in
paragraph 3 was sufficiently comprehensive, and en-
compassed the organization's constituent instrument.
If the amendment to paragraph 3 was adopted, a con-
stituent instrument might be a source of power to in-
validate a treaty, which was in the nature of jus cogens.
That would confer undue privilege on international or-
ganizations.

9. Mrs. THAKORE (India) said that the Commis-
sion's text of article 46 would be improved by the
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Austrian-Japanese amendment and brought into line
with the corresponding text of the 1969 Vienna Conven-
tion. That proposal should be referred to the Drafting
Committee, together with the Egyptian amendment,
which also contained constructive ideas. The wording
proposed by Tunisia might create difficulties. With re-
gard to paragraph 3 of the article, she endorsed the view
expressed by the Greek representative at the previous
meeting that the amendment by the international organ-
izations was superfluous in view of the definition of the
expression "rules of the organization" in article 2,
subparagraph 1 (/)•

10. Mr. SANG HOON CHO (Republic of Korea)
agreed with the observation in paragraph (5) of the
International Law Commission's commentary to arti-
cle 46 (see A/CONF. 129/4) that, if account was taken of
the presence of one or more organizations in treaty
relations, different wording from that of the 1969
Vienna Convention should be adopted, and that it was
the normal practice of States which served as the basis
to which the other parties to the treaties were entitled to
refer. In the case of international organizations, it was
appropriate that the "manifest" character of a violation
should be determined by the criterion of knowledge.
Although criticism had been levelled at the subjectivity
of such a criterion, he considered that an objective
assessment would always be feasible if regard was had
to the circumstances which ought to enable any con-
tracting party to obtain the knowledge in question. His
delegation suggested that the Austrian-Japanese and
Egyptian amendments to paragraphs 2 and 4 should be
referred to the Drafting Committee together with the
original draft, because essentially they proposed the
same criteria. It approved the Commission's text for
paragraph 3 of the article.

11. Mrs. JONZY (European Economic Community)
said that the International Law Commission had de-
cided against including a reference to the normal prac-
tice of international organizations in the definition of
"manifest violation" in article 46, paragraph 4, because
it considered that, in view of their diversity, there were
"no general guidelines or standards by which the basis
for the conduct of the treaty partners of an organization
may be defined", as it said in paragraph (6) of its com-
mentary to article 46. However, it might be wondered
whether that position was not somewhat too categor-
ical, since the Commission had recognized in para-
graph (7) of its commentary to article 7 (ibid.) that the
highest-ranking official of an organization was usually
considered in practice as its representative for the pur-
poses of expressing consent to be bound by a treaty. In
the case of the Community, the constituent treaties
contained very specific rules about treaty-making pro-
cedure, from which an established practice had been
developed. The Community therefore considered that
its practice in the matter could be regarded as similar to
that of a State. It therefore supported the Austrian-
Japanese amendment.

12. Mr. ALMEIDA LIMA (Portugal) said that in prin-
ciple his delegation approved the International Law
Commission's text, which took a positive approach to
the subject-matter of article 46. It might nevertheless
be improved through the adoption of the Austrian-

Japanese amendment. The Egyptian amendment was
similar in effect but did not refer to practice, and that
was needed for an adequate definition of a manifest
violation in the case of an international organiza-
tion. The Tunisian proposal lacked a reference to good
faith, which was an essential element of the rule to be
expressed in paragraph 4 of the article. His delegation
had difficulty with the amendment to paragraph 3 pro-
posed by the international organizations, because not
all the provisions of the constituent instruments of in-
ternational organizations could be regarded as rules of
fundamental importance. He suggested that the amend-
ments by Austria and Japan and by Tunisia should be
referred to the Drafting Committee with the Commis-
sion's text.

13. Mr. KOURULA (Finland) recalled that in its ad-
visory opinion of 20 July 1962,2 the International Court
of Justice had expressed the view that, if it was agreed
that action by the Organization was within the scope of
the functions of the Organization, but alleged that the
action in question had not been carried out in conform-
ity with the division of functions which the Charter of
the United Nations prescribed, it was irregular as a
matter of the internal structure of the Organization; and
that both national and international law contemplated
cases in which a body might be bound as to third parties
by the ultra vires act of an agent. The same opinion had
been brought out by the International Law Commission
in paragraphs 3 and 4 of article 46. His delegation con-
sidered that the rules of an organization were externally
relevant in a negative sense, i.e., if they contained
restrictions on the capacity of the organization. Ac-
cordingly, under paragraph 3 international organiza-
tions were, in cases of manifest violations, allowed to
refer only to those rules of fundamental importance of
such a character that they limited the treaty-making
capacity of such organizations vis-d-vis third States.
His delegation therefore found it difficult to regard the
amendment of the international organizations as an
improvement on the existing text. It had no difficulty in
supporting the Austrian-Japanese proposal.

14. Mr. EIRIKSSON (Iceland) said that he supported
the International Law Commission's text as amended
by the Austrian-Japanese proposal.
15. Mr. TUERK (Austria) said that his delegation
approved the Commission's text of paragraph 3, which
was consistent with that of paragraph 1. Although in
principle it was ready to accept the idea underlying the
amendment of the international organizations, he won-
dered whether the reference in it to constituent in-
struments was not too rigid. Was every provision in a
constituent instrument really a rule of fundamental im-
portance? The constituent instrument of an interna-
tional organization was comparable to the constitution
of a State. Certainly, rules of fundamental importance
were enshrined in a constitution, but not all its norms
were of fundamental importance in the sense of para-
graph 3. If the Committee wished to include a refer-
ence to constituent instruments in that paragraph, it

! Certain Expenses of the United Nations (Article 17, para-
graph 2. of the Charier), Advisory Opinion of 20 July 1962:1.C.J.
Reports 1962, p. 151.
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would be best if the concluding part of the paragraph
read: " . . . rule of fundamental importance, including
in particular those contained in the constituent in-
struments . . .".
16. Mr. TEPAVICHAROV (Bulgaria) said that even
in article 46 it must be borne in mind that States and
international organizations were not equal. Parallelism
with the corresponding provision of the 1969 Vienna
Convention was necessary in paragraph 1, but para-
graph 3 was correctly asymmetrical. He supported the
four-organization amendment to that paragraph, which
was intended to clarify the notion of rules of fundamen-
tal importance by reference to the constituent instru-
ments of the organization. Although it might be con-
ceded that, as the Austrian representative had said, not
all the provisions of constituent instruments were of
fundamental importance, it was equally true that all
the rules of fundamental importance were to be found
in those instruments. His delegation could support the
Austrian-Japanese amendment to paragraph 2, but it
preferred the Egyptian proposal in regard to para-
graph 4; the notion of normal practice was difficult
to define in respect of international organizations,
because each organization had its own practice. The
amendment proposed by Tunisia was inappropriate.

17. Mr. UNAL (Turkey) said that, while his delega-
tion had no difficulties with the Commission's text, it
could support the joint proposal by Austria and Japan,
which sought to establish a parallel between the 1969
Vienna Convention and the draft articles. The Egyptian
proposal had similar intentions and substantially im-
proved the text. Both proposals might therefore be
referred to the Drafting Committee. His delegation fully
understood the idea underlying the Tunisian proposal,
but wished to point out that it related only to para-
graph 4 of the article and dealt only with international
organizations which, in the context, should be treated
like States. His delegation took the view that the addi-
tion proposed in the amendment of the international
organizations would create difficulties, and it therefore
could not support it.

18. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that in the opinion of his delegation the
provisions in article 46 were properly balanced in prin-
ciple. They proceeded from the particularities and dis-
tinctive characteristics of the special provisions of the
internal law of States, on the one hand, and the special
provisions of the rules of international organizations,
on the other. They were precisely the criteria for as-
sessing situations in which treaties—concluded by sub-
jects of international law so different in their nature—
should be recognized as legally valid or invalid.

19. The amendment of the international organiza-
tions, which contributed to a more specific reflection of
the particularities of the provisions in the rules of inter-
national organizations as compared to the provisions of
the internal law of States, merited particular attention
in this connection. The fact that the concept of "rules of
the organization" had still not been defined could not
serve as a convincing argument against that amend-
ment, since the main element in any definition of such
rules would be the constituent instrument of the organ-
ization.

20. The amendment of Austria and Japan could serve
for editorial improvements in paragraph 2 of article 46,
while the amendment of Egypt could serve for im-
proving paragraph 4 of that article. Along with these
editorial improvements it should be pointed out that the
use of a term in the Austria-Japan amendment was not
clear, as it could be given different interpretations, in
the Russian language, to mean: "customary practice"
(pratique coutumiere), "usual practice" {pratique
habituelle) or "normal practice" {pratique normale).
To prevent a misunderstanding, it would be better to
use the term "established practice".
21. Mr. SZENASI (Hungary) expressed support for
the proposal by Austria and Japan and for that of Egypt.
Criticism had been voiced about the amendment sub-
mitted by the international organizations, but, as his
delegation understood it, that proposal did not imply
that every provision of a constituent instrument was of
fundamental importance. The scope of article 46, as
reflected in its title, was confined to rules concerning
the treaty-making competence of an international or-
ganization; consequently, the reference to the rules of
the organization in paragraph 3 did not embrace all the
rules of an international organization, as did article 2,
subparagraph 1 (/). but only those which regulated com-
petence to conclude treaties. The international organ-
izations' amendment did not therefore involve the con-
stituent instrument as a whole. It merely stated that
those provisions of the constituent instrument which
concerned competence to conclude a treaty were of
fundamental importance. Since the constituent in-
struments of international organizations were rarely
explicit about competence to conclude treaties, a ref-
erence to all the rules which they contained should not
cause any difficulty. His delegation supported the oral
proposal made by the Soviet Union at the previous
meeting; the suggested change of word order for the
concluding part of paragraph 3 appropriately reflected
the idea underlying the paragraph. On the whole, his
delegation considered that all the proposals submitted
for article 46 should be referred to the Drafting Com-
mittee.
22. Mr. DUFEK (Czechoslovakia) said that the Com-
mission's draft was a satisfactory solution to the ques-
tion of the relationship between the invalidity of
treaties, the internal law of States, the rules of inter-
national organizations and their competence to con-
clude treaties; it also expressed the view that there
was no "normal practice" of organizations. The pro-
posal by Austria and Japan would not interfere with the
development of practice in international organizations.
That amendment was therefore acceptable, and might
be referred to the Drafting Committee. The proposal
by Egypt deserved attention, but the Committee would
need to consider how the criterion of good faith
should be established. His delegation could support the
amendment submitted by the international organiza-
tions, which might also be referred to the Drafting
Committee. However, it might be desirable to clarify
paragraph 3 further along the lines suggested by the
representative of the Byelorussian Soviet Socialist Re-
public at the previous meeting.
23. Mr. SATELER (Chile) said that his delegation
attached special importance to the provisions of arti-
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cle 46, particularly when those provisions were taken
in conjunction with article 27. in emphasizing the su-
premacy of international law in regard to the law of
treaties and international responsibility. The Commis-
sion's draft was a balanced one and deserved support.
However, some of the amendments to it might improve
the text, particularly the proposal by Austria and Japan.
In the light of the observations made by the represen-
tative of the Netherlands at the previous meeting, that
amendment, together with the proposal by Egypt,
might usefully be referred to the Drafting Committee,
since neither involved a question of substance. The
points made by the representative of the United Na-
tions in introducing the amendment proposed by the
international organizations were persuasive. However,
it must be borne in mind that, unlike the internal law of
States, the constituent instruments of international or-
ganizations were international agreements which were
legally binding under international law. In that respect,
the article should not provide a basis for interpreta-
tions which ignored the place of the fundamental princi-
ple of respect for and observance in good faith of inter-
national agreements. His delegation could therefore
support the Commission's draft as well as the amend-
ments of the international organizations, Egypt, and
Austria and Japan.

24. Mr. DALTON (United States of America) ex-
pressed his delegation's support for the amendment
proposed by Austria and japan, which established
an objective standard of determining when article 46
should apply. In developing the corresponding article
of the 1969 Vienna Convention, the International Law
Commission had indicated that the objective of an arti-
cle such as article 46 was the establishment of a rea-
sonable provision for the security of legal relations
between treaty partners. Austria and Japan's proposal
met that standard. The proposal made by the inter-
national organizations did not, and consequently his
delegation could not support it: it widened the number
of provisions on which an international organization
might seek to rely in asserting the invalidity of its con-
sent to be bound by a treaty and would weaken the
security of legal relations under treaties concluded by
international organizations. Some speakers had said
that the scope of the additional words in that amend-
ment "including the constituent instruments of the or-
ganization" would not broaden in a major way the rule
in article 46. However, constituent instruments of inter-
national organizations were frequently not labelled in
such a way that it became easy for a negotiating State
to identify precisely which articles of the constituent
instrument authorized treaty-making. For example,
where an agreement with the United Nations was con-
cerned, what Article or Articles of the Charter would be
considered in determining whether it contained a rule
on invalidity of consent that would be relevant if the
United Nations wished to allege that the provisions of
the Charter relating to the conclusion of treaties had not
been complied with? The problem was even more dif-
ficult under the charters of many other international
organizations, which were more complicated and more
detailed than the Charter of the United Nations. For
example, the treaty establishing the European Eco-
nomic Community had several hundred articles, some

of which dealt with treaty-making capacity and were
clearly labelled as such, whereas others which might
be the source of treaty power were not so labelled.
The proposal by the international organizations would
therefore put a greater burden on States negotiating
with them in trying to determine what the treaty-making
capacity of the organization was, and would increase
the possibility for weakening the stability of treaty re-
lations. For that reason his delegation could not sup-
port it.

25. Ms. WILMSHURST (United Kingdom) said that
in considering article 46, her delegation had started
from the obvious fact that the Commission's draft laid
down some basic rules on competence to conclude
treaties. It felt that the same basic exception in para-
graphs 1 and 3, and accordingly the description of that
exception in paragraphs 2 and 4, should be stipulated
for States as for international organizations. However,
it had some difficulty with the wording of paragraph 4,
which gave no guidance as to how to interpret whether a
violation ought to be within the knowledge of a State or
an organization. With that in mind, her delegation sup-
ported the amendment proposed by Austria and Japan,
particularly in respect of paragraph 2, which aligned the
present draft article with that of the 1969 Vienna Con-
vention. The amendment proposed by the international
organizations, with or without the Soviet Union's oral
amendment, caused considerable concern to her del-
egation, which shared the views expressed on the
subject by the representative of the Netherlands. The
debate on the same article in the 1968-1969 United
Nations Conference on the Law of Treaties had been
difficult and delicate. The article concerned the in-
validity of treaties, and had therefore to be handed with
great care. It was not sufficient to refer to all aspects of
the constituent instruments of an organization and to
say that all of those aspects concerned a rule of fun-
damental importance. It was possible to envisage pro-
cedural rules about the competence or capacity to con-
clude treaties which would not be rules of fundamental
importance. Her delegation was therefore unable to
support the amendment proposed by the international
organizations, and expressed the hope that it would not
be referred to the Drafting Committee.

26. Mr. WIBOWO (Indonesia) said that all the pro-
posed amendments aimed at changing the element of
subjectivity present in the draft article into a criterion
of objectivity. His delegation had difficulty with the
phrase "ought to be within the knowledge" in para-
graph 4 of the Commission's draft and was in favour
of removing all possibility of differences of interpre-
tation. It therefore agreed with the amendments pro-
posed by Austria and Japan and Egypt. It could not
support either the Tunisian proposal, since it omitted
the element of good faith, or the amendment proposed
by the international organizations, which for the rea-
sons explained by the representative of the Netherlands
at the previous meeting it found unnecessary.

27. Mr. SZASZ (United Nations) said that it had not
escaped the international organizations that had spon-
sored an amendment that most delegations which had
spoken had not expressed support for it. On the other
hand, the representatives of the international organ-



18th meeting—4 March 1986 139

izations had not been totally convinced by the op-
posing arguments. In view of the divergent opinions
expressed, the best solution might be to add, after the
words "rule of fundamental importance" the words
"including, in particular, those contained in the con-
stituent instruments of those organizations". Such
wording would be in line with a number of suggestions
made during the discussion.
28. The CHAIRMAN suggested that the amendment
of the international organizations, as orally revised by
the representative of the United Nations, might remain
in abeyance until the Committee resumed its discussion
of article 2, subparagraph 1 (/)> with which it was
closely linked.
29. Most delegations had indicated that they had no
basic difficulty with the Commission's text for arti-
cle 46, and a substantial number of them had expressed
the view that the amendments by Austria and Japan and
by Egypt would improve the drafting. He assumed that
the representative of Tunisia would not insist that the
Committee take a decision on his delegation's amend-
ment, since it had given rise to doubts on the part of a
number of delegations. He therefore suggested that the
Committee should approve the Commission's text for
article 46 and refer it to the Drafting Committee, to-
gether with the amendments of Austria and Japan and
of Egypt.

// was so decided.

Article 56 (Denunciation of or withdrawal from a treaty
containing no provision regarding termination, de-
nunciation or withdrawal)

30. Mr. RAMADAN (Egypt), introducing his delega-
tion's amendment (A/CONF.129/C.1/L.53), said that
its aim was to eliminate the element of obscurity to
which subparagraph I (b) of article 56 gave rise. In its
commentary to the article (see A/CONF. 129/4), the
International Law Commission had admitted that dif-
ficulties of application of treaties between States had
arisen in connection with the corresponding provision
of the 1969 Vienna Convention and had indicated that
similar problems could result from the Commission's
wording of the subparagraph in the present draft. In
view of the difficulty of defining the nature of those
treaties for which denunciation or withdrawal would be
admissible, and in view of the fact that, under inter-
national law, States or international organizations
could not abrogate commitments arising from an inter-
national treaty unless the parties to that treaty ap-
proved, it would be better to delete subparagraph 1 (b).

31. Mr. STEFANINI (France) said that, in asking for
the inclusion of article 56 in the list of articles to be
discussed by the Committee, his delegation had been
guided by two considerations. In the first place, it
would have been inappropriate for the Committee to
pass over a question which was closely linked with that
of article 27, since both articles dealt with observance
of treaties in relation to the internal law of States and
the rules of organizations. In substance, but with two
exceptions relating to the intention of the contracting
parties and to the nature of the agreement, article 56
affirmed a general principle prohibiting the denuncia-

tion of a treaty which did not make provision for denun-
ciation. In practice, cases could be imagined in which
the inflexibility of the rule as worded would render that
principle largely inoperative.
32. His delegation's second concern was that if there
was uncertainty as to which treaties between States
could or could not be denounced, that uncertainty
would be the greater in the case of treaties to which
international organizations were parties. He accord-
ingly shared the doubts that had been expressed by the
International Law Commission with regard to the ap-
plicability of subparagraph 1 (b) of the article (ibid.)
33. Those doubts would not, however, lead his del-
egation to support the Egyptian proposal to delete the
subparagraph; though imprecise in its formulation, the
principle it affirmed was valid, and he therefore con-
sidered that the Commission's version of the draft arti-
cle could be retained.
34. Mr. VOGHEL (Canada) said that he opposed the
deletion of subparagraph I (b) because the corre-
sponding article of the 1969 Vienna Convention had
been expressly added to it by the Conference which had
adopted that Convention. His delegation had supported
that decision at the time, and believed that the provision
was equally essential to the present convention.

35. Mr. RIPHAGEN (Netherlands) said that he
agreed with the two previous speakers. It was clear that
a situation in which a right of denunciation or with-
drawal could be considered as implied by a treaty could
give rise to controversy, but the article should be read
in the context of the introductory wording to para-
graph 1 of article 56. That wording was highly cate-
gorical, and provision must obviously be made for
exceptions to it, including implied exceptions, as had
been recognized by the Commission in its commentary
to the article. Also, there was no reason to suppose
that treaties concluded with an international organiza-
tion were substantively different from other treaties
concluded by States. The provision inserted in the 1969
Convention should accordingly be retained in the pres-
ent draft.

36. Mr. MUTZELBURG (Federal Republic of Ger-
many) said that, although he shared the concern
expressed by the Egyptian delegation about the ob-
scurity to which subparagraph 1 (b) gave rise, he was
not convinced by the arguments advanced by that del-
egation for deleting it. The task of the present Confer-
ence was not to renegotiate the 1969 Convention but to
establish whether it was necessary to introduce into
the new convention a provision different from the one
adopted in 1969. In his view, no such departure was
required, and consequently he could not support the
Egyptian proposal.

37. Mr. MONNIER (Switzerland) said that his del-
egation could not go along with the Egyptian proposal
to delete subparagraph 1 (b). The lack of a provision
corresponding to the one in the 1969 Convention would
create difficulties and uncertainties; furthermore, it
was just as difficult to establish intention, contemplated
in subparagraph 1 (a), as to determine the nature of
treaties in which the right of denunciation was implied,
under subparagraph 1 (b).
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38. Mr. HERRON (Australia) endorsed the remarks
made by previous speakers in support of the Inter-
national Law Commission's draft. In addition, in re-
gard to treaties between international organizations,
treaties relating to the exchange of information and
documents might fall into the category to which sub-
paragraph 1 (b) applied. The Commission's commen-
tary to the article expressed the view that headquarters
agreements concluded between a State and an inter-
national organization might be of such a nature that a
right of denunciation or withdrawal could be implied
from them. Consequently, subparagraph 1 (b) might
well have a practical application. His delegation there-
fore regretted that it could not support the Egyptian
amendment. It preferred the Commission's draft as it
stood.

39. Mr. SANYAOLU (Nigeria) said that, for the rea-
sons advanced by other speakers, his delegation too
preferred the International Law Commission's text,
which would contribute to the progressive develop-
ment of international law.
40. Mrs. DIAGO (Cuba) said that draft article 56 was
taken word for word from the 1969 Vienna Convention.
Her delegation agreed with previous speakers re-
garding the problems that would result from the dele-
tion of subparagraph 1 (b), and it had no difficulty with
the text as it stood. The subparagraph set forth a prin-
ciple that could perfectly well be applied to treaties
to which international organizations were parties. Her
delegation would therefore be unable to support the
Egyptian amendment.
41. Mrs. THAKORE (India) said that article 56 stated
the conditions under which a party could denounce a
treaty that contained no explicit provision regarding
denunciation. It reproduced without change article 56
of the 1969 Vienna Convention. According to subpara-

graph 1 (b) of the article, the right of denunciation or
withdrawal could be implied by the nature of the treaty.
It was true that the corresponding provision of the 1969
Vienna Convention, as the International Law Commis-
sion itself admitted, had given rise to difficulties of
application. Her delegation was also aware that there
were very few examples of treaties that were by their
nature denounceable. Nevertheless, it could not sup-
port such a radical solution as the deletion of the sub-
paragraph.
42. Mr. SIEV (Ireland) said that his delegation be-
lieved that, wherever possible, the draft convention
should be worded in the same way as the 1969 Vienna
Convention. Notwithstanding the fact that the wording
in the present case was particularly difficult and created
vagueness and uncertainty, his delegation would sup-
port the Commission's draft, and regretted that it could
not endorse the Egyptian proposal.
43. Mr. RAMADAN (Egypt) said that his delegation
had expected to hear the argument that the text of the
1969 Vienna Convention should be retained. Therefore
it had cited, on presenting its proposal, that part of the
commentary by the International Law Commission in
which the Commission indicated the possibility of de-
parting from that text. Since his delegation's proposal
had elicited a number of objections, and since its views
on the matter would be on record, he would not insist on
the proposal.
44. The CHAIRMAN said that there seemed to be
general agreement that subparagraph 1 (b) of article 56
should not be deleted. He would take it, therefore, that
the Committee wished to refer the article to the Drafting
Committee as it stood.

It was so decided.

The meeting rose at 5 p.m.

19th meeting
Wednesday, 5 March 1986, at 11.25 a.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11 ] (continued)

Article 36 bis (Obligations and rights arising for States
members of an international organization from a
treaty to which it is a party)

1. The CHAIRMAN invited the Committee of the
Whole to consider article 36 bis and the amendments
thereto.

2. Mr. HAFNER (Austria) introduced the amend-
ment submitted by Austria and Brazil (A/CONF. 129/
C. 1/L.49), which proposed the deletion of article 36 bis.
3. As the International Law Commission had noted in
its commentary to the article (see A/CONF. 129/4), the
article was unquestionably the one that had given rise to
most difficulty. The difference of views as to the need
for that article stemmed from the fact that, as further
noted by the Commission in its commentary, the text
would cover only rare cases.
4. The Austrian and Brazilian delegations took the
view that it was unnecessary to burden the draft con-
vention with an article that could give rise to a number
of difficulties. Quite apart from the limited scope of its
application, article 36 bis contemplated a fairly com-
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plicated legal situation, as was clear from the fact that it
established a legal regime which constituted a special
case in relation to articles 35 and 36. At the same time, it
left unresolved certain legal problems that were closely
connected with the article. For instance, although the
article sought to regulate the cases when obligations or
rights arose for the States members of an international
organization, it laid down no rule to govern the revoca-
tion or modification of such obligations or rights. An
additional provision would therefore be required to
cover that and other problems.

5. One such problem related to headquarters agree-
ments, which, in his delegation's view, would be cov-
ered by the article. Unquestionably, rights and obliga-
tions arose for member States under such agreements
even though the latter were concluded bilaterally be-
tween the host State and the international organization
concerned, and, inasmuch as article 36 bis referred
expressly to such cases, it could be concluded that,
whatever the intent of the authors, its legal regime
applied to headquarters agreements.

6. The article thus acquired a new dimension, giving
rise to further problems. One consequence of the text
would be that the unanimity rule under subpara-
graph (a) would apply to the conclusion of headquarters
agreements and, in the absence of any otherrule, also to
the modification and termination of such agreements.
As a result, under the terms of the article as drafted,
a single member of an international organization could,
regardless of the rules of that organization, prevent a
headquarters agreement from being concluded or mod-
ified. That would hardly be conducive to the harmo-
nious development of treaty relations between the host
State and international organization concerned and was
unlikely to be acceptable to a host country such as his
own.

7. His delegation had earlier proposed that arti-
cle 36 bis should be redrafted or a new article added, but
it had now come to the conclusion that it would be
preferable to delete the article in its entirety and to
leave the matter to be regulated by practice. If that was
not acceptable to the Committee, his delegation would
not object to negotiations with a view to reformulating
the article along the lines proposed in the amendments
of the Netherlands and Switzerland.

8. Mr. RIPHAGEN (Netherlands), introducing his
delegation's amendment to article 36 bis (A/CONF. 129/
C.1/L.50), said that articles 35, 36 and 36 bis could be
fully understood only by reference to the various types
of treaties between States that were covered by the
1969 Vienna Convention on the Law of Treaties.' There
was, first, the typical bilateral treaty designed solely
to provide for an exchange of performance between
States. Then there was the treaty, generally a mul-
tilateral one, that served to fulfil the purpose of inter-
national legislation in the international community. In
between there were several other types of treaty, one
typical example being a treaty that created rights and
obligations for States that were not parties to it. Arti-

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

cles 35 and 36 had been included in the 1969 Vienna
Convention to cover that category of treaty.
9. So far as multilateral treaties having a legislative
function were concerned, special provisions were em-
bodied in the 1969 Vienna Convention. For instance,
article 40 provided that every State party to a mul-
tilateral treaty had the right to participate in the negotia-
tion and conclusion of any agreement for the amend-
ment of the treaty, while article 41 prohibited to some
extent any departure from a multilateral treaty by two
or more parties to it under an agreement inter se.

10. Articles 35 to 37 of the 1969 Vienna Convention
dealt with another type of intermediate situation in-
volving the rights and obligations of non-parties to the
treaty. In that case, the principle was that such rights
and obligations could not arise except with the assent or
written consent of the individual third party. That did
not, however, make it a party to the Convention, and it
could not normally object to any revocation or modi-
fication of the treaty as between the actual parties.

11. There was yet another type of situation: the case
of treaties between an international organization and a
non-member State or another international organiza-
tion. In that case, the States members of the inter-
national organization were third States in law but not in
fact.
12. The problem therefore was how to deal with that
situation. Articles 35 and 36 could, of course, be applied
to each member State individually, but what was in fact
involved was a collective position of member States
arising from their capacity as members of an inter-
national organization, in contradistinction to the in-
dividual position provided for under articles 35 and 36.
13. The only new element, therefore, which arti-
cle 36 bis introduced in addition to articles 34 to 36 was
the possibility for the States members of an interna-
tional organization to express their assent or consent
collectively, and possibly even before the conclusion of
the treaty between an international organization and an
outside entity.
14. How could the States members of an international
organization express their consent or assent to be
bound by the provisions of such a treaty if they so
wished? The first means of doing so, as provided in
subparagraph (a) of article 36 bis, was through the
constituent instrument of the international organiza-
tion. That instrument could provide that, if the com-
petent organ of the organization concluded a treaty
which was also intended to confer rights and obliga-
tions, that purpose could be achieved without the in-
dividual assent or consent of each individual mem-
ber State. The second possibility was for the member
States to express their collective consent to be bound
by virtue of the constituent instrument or in application
of the other rules of the organization, for which reason
the Commission's draft deliberately used the words
"by virtue of the constituent instrument".

15. There was also a third possibility: for the States
members of an international organization to express
their consent to be bound by a unanimous decision,
which was why the words "unanimously" and "or
otherwise" appeared in the Commission's draft.



142 Summary records—Committee of the Whole

16. In virtually all international organizations there
was a residual rule whereby legally relevant unanimous
decisions were recognized if the constituent instrument
and other rules of the organization provided for nothing
else. That, however, could be regarded as already cov-
ered by the more general definition of the term "rules of
the organization", which included established practice.
17. Viewed in that light, there was nothing revolution-
ary about the proposed text of article 36 bis. It simply
provided a further possibility, in addition to articles 35
and 36, of creating rights and obligations of third States
which were members of an international organization,
if and when they wished to avail themselves of that
possibility, and always provided that it was in keeping
with the intent of the treaty concluded beween the
international organization and the other entity. As was
clear from subparagraph (b) of article 36 bis, there was
no question of taking anybody by surprise, and no State
or international organization was forced to make use of
that additional possibility.
18. The only question that remained was whether arti-
cle 36 bis was sufficiently clearly drafted to express the
Commission's intent. His delegation had submitted its
amendment for purposes of clarification and in order to
remove certain misunderstandings regarding the Inter-
national Law Commission's commentary to the article.
19. Mr. MONNIER (Switzerland), introducing his
delegation's amendment to article 36 bis (A/CONF. 129/
C.1/L.51), said that that proposal was, of course, con-
ditional on the article's being retained. The amendment
proposed by the Netherlands was, he thought, similar
in intent, although its approach was different. Arti-
cle 36 bis related to two major categories of conditions
under which a treaty entered into by an international
organization bound its member States directly. The
first related to their relations with parties to the treaty,
and the second to the organization itself. A provision in
subparagraph (a) of the article stating that, in order
to be bound by a treaty, member States must by virtue
of the constituent instrument of that organization or
otherwise have unanimously so agreed might be inter-
preted as meaning that the rule of unanimity was of
general application.
20. He wondered whether such a rule, which required
that all States members must accept to be bound, was
appropriate, bearing in mind the diversity of inter-
national organizations, which might be universal, re-
gional, political or technical. His delegation felt that, in
order to take account of that diversity now and in the
future, an express reference to the rules of the organiza-
tion was required. In supposing that a headquarters
agreement had direct effects on the member States,
article 36 bis as at present drafted would lead to a
situation where even minor modifications of the head-
quarters agreement would require the unanimous con-
sent of the member States, which would be absurd. It
had therefore seemed necessary in the view of his del-
egation, if article 36 bis were retained, to make it more
flexible by including a reference to the rules of the
international organization in question. Such a reference
would not change the substance of the article.

21. Ms. MORGENSTERN (International Labour
Organisation), introducing the amendment proposed

by the International Labour Organisation, the Inter-
national Monetary Fund and the United Nations,
(A/CONF. 129/C.l/L.56), said that article 36 bis was of
particular importance for international organizations
because it touched on the vast and complex subject
of relationships between organizations and member
States.
22. The situation where a treaty entered into by an
international organization specifically created rights
and obligations for its member States could not be
entirely divorced from the question of rights and obliga-
tions arising for them otherwise. Practical difficulties
might arise, such as whether a State had an obligation
under general international law not to interfere with the
performance of a treaty entered into by an international
organization. As an example, she referred to a case in
the United Nations in 1963 where the question arose
as to whether a State Member of the Organization was,
as an individual State, in good faith bound not to re-
quest the extradition of a person from a host country,
when the host country was bound to grant facilities to
that person by virtue of its agreement with the Organ-
ization.2

23. She also wished to underline the diversity of struc-
tures and rules between the different international or-
ganizations. It would be difficult to lay down a general
rule to cover such diversity in a single article. More-
over, there was very little positive law in that complex
area. The International Labour Organisation itself had
no rules dealing with the subject, and its practice was
limited to its headquarters agreement and agreements
with other host countries. She believed, therefore, that
the subject was one which was not suitable for codifica-
tion. The sponsors of the three-organization amend-
ment would be happy to see article 36 bis deleted,
provided its substance was not dealt with in another
provision, but not if the facility to depart from arti-
cles 35 and 36 was lost, thus making the position less
flexible. However, as a safeguard if the Conference
decided that the article should be retained, the refer-
ence to the rules and practice of international organiza-
tions should be retained.
24. She wondered whether the matter could be con-
sidered later, perhaps in the context of article 73. The
amendment proposed by Switzerland seemed to have a
similar purpose. The sponsors of the three-organization
amendment had sought to base their proposal on the In-
ternational Law Commission's draft of article 36 bis,
but had found it difficult to achieve sufficient flexibility.
If the Committee decided that article 36 bis should be
retained, they would appreciate an opportunity to col-
laborate with the delegations of Switzerland and the
Netherlands with a view to developing a common text.

25. Mrs. THAKORE (India) said that article 36 bis
dealt with a relatively new type of situation which had
given rise to delicate political problems. The Inter-
national Law Commission had successfully resolved
the question of the rights and obligations arising for
States members of an international organization as a

2 See United Nations Juridical Yearbook, 1963, document ST7
LEG/SER.C/1, pp. 164-165.
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result of a treaty to which the organization was a party.
Such rights and obligations could arise for States mem-
bers only by their explicit consent, which under sub-
paragraph (a) could be given in advance in the con-
stituent instrument of the organization. However, the
States members might consent "otherwise", in other
words by means of a separate agreement. Subpara-
graph (b) required the consent of those States members
to have been brought to the knowledge of States and
international organizations which had participated in
negotiation of the treaty.

26. In the view of her delegation, article 36 bis as now
drafted was satisfactory. It was universal in scope, it
dispelled ambiguities and it avoided the obstacles in-
herent in earlier drafts. It had not been anticipated that
it would cover all possible situations. Her delegation
was therefore prepared to support it. For the same
reasons, it was unable to support the proposal of Aus-
tria and Brazil to delete the article.

27. Her delegation had an open mind with regard to
the amendments aimed at flexibility, such as that sub-
mitted by the Netherlands, except for the proposal to
delete the word "unanimously", which would be a
substantive change. The new paragraph 2 proposed by
Switzerland also aimed at flexibility and deserved con-
sideration. Finally, her delegation viewed with extreme
caution the amendment proposed by three international
organizations, since it appeared to be an over-simpli-
fication and removed the safeguards contained in the
International Law Commission's draft.

28. Ms. WILMSHURST (United Kingdom) wel-
comed the Netherlands representative's valuable
explanation of the background of and justification for
article 36 bis. In articles 34, 35 and 36, the present draft
instrument took up and applied to treaties between
States and international organizations the rules of the
1969 Vienna Convention regarding the rights and duties
of third States. Those articles indicated that third States
had rights and obligations only in limited and strictly
defined circumstances.

29. The question was whether the rules in those arti-
cles were suitable as they stood for application to
treaties with international organizations. Article 2, sub-
paragraph 1 (h), defined the term "third State" in the
same manner as the corresponding provision in the 1969
Vienna Convention. The effect of that definition was
that the States members of an international organiza-
tion were regarded as third States when the organiza-
tion concluded a treaty. That result could well be re-
garded as strange, but it was clear that the International
Law Commission had recognized the need to deal with
the problem which thus undoubtedly arose.

30. The present article 36 bis, which was the outcome
of that work, constituted a carefully worded and well-
thought-out compromise between differing points of
view. That compromise text had considerable merit and
care should be taken not to tamper with its delicately
balanced structure. Her delegation did not favour un-
dertaking any prolonged attempts to reword the draft
article, but it could support the Netherlands amend-
ment, which preserved the structure and purpose of the
Commission's draft and appeared to resolve some of

the problems perceived by the delegations of Austria
and Brazil in the original draft.

31. On the other hand, her delegation could not sup-
port the amendment submitted by three international
organizations. Nor could it associate itself with the
comments of those delegations which considered that
article 36 bis presented a problem with regard to head-
quarters agreements. The United Kingdom was host
country to a large number of international organizations
and had concluded agreements with them which had
not given rise to any particular problem. It did not
consider the article as specifically directed to such
agreements. Depending on whether the conditions
specified in article 36 bis applied or not, its provisions
could apply to a host country agreement or not. If they
did not, the situation was then governed by the normal
general rules set forth in articles 34, 35 and 36. The fact
that a new possibility was provided for in article 36 bis
did not in any way affect the provisions of articles 34
to 36.

32. Her delegation recognized that the implications of
article 36 bis had been, and might continue to be, the
subject of considerable debate, and it would therefore
give careful consideration to the proposal to delete that
text. It was, however, reluctant to engage in attempts
radically to revise it, and hoped that the Committee
would concentrate on deciding whether or not to retain
the article, subject only to its amendment as proposed
by the Netherlands.

33. Mr. ROMAN (Romania) said that it was essen-
tial to include in the proposed convention a provision
dealing with the subject-matter of article 36 bis. It was
necessary to bear in mind that in practice certain in-
ternational organizations sometimes had to conclude
treaties which gave rise to obligations for their member
States. The 1969 Vienna Convention had envisaged that
situation, and a provision on the subject was all the
more necessary in the present draft. His delegation
accordingly opposed the proposal of Austria and Brazil
to delete article 36 bis.

34. His delegation considered the text of the article
satisfactory on the whole, but it wished to suggest some
drafting improvements in order to introduce greater
clarity and precision. In the French version of the in-
troductory paragraph, the formula "entendent, au
moyen de ces dispositions . . . " ("intend those pro-
visions to be the means of . . .") was ambiguous and
more suited to a literary than to a legal text. In sub-
paragraph (a) also there was ambiguous and confusing
language: "or otherwise, have unanimously agreed to
be bound . . .". Those two passages could, he felt,
become a source of misunderstanding and difficulties in
the application of the future convention.

35. His delegation favoured the adoption of language
which would make it clear that the treaties concluded
by international organizations could create obligations
for their member States only when the member States
concerned accepted those obligations expressly and
without ambiguity. He therefore suggested that the
words "intend those provisions to be the means of
establishing" should be replaced by wording such
as: "express by those provisions their intention o f



144 Summary records—Committee of the Whole

("expriment leur volonte par ces dispositions"). He
further suggested that in subparagraph (a) the words
"or otherwise, have unanimously agreed" should be
replaced by a formula such as: "by a separate agree-
ment" ("par un accord separe"). Those suggestions
being of a purely drafting nature, he suggested that they
should be referred to the Drafting Committee.
36. The Romanian delegation supported the amend-
ments proposed by the Netherlands and Switzerland,
which would introduce useful improvements into the
text of the article.
37. The CHAIRMAN said that the delegation of the
Soviet Union wished to present an amendment which
had not yet been circulated. Subject to the agreement of
the Committee, and with the understanding that no
precedent would be created thereby, he proposed to
permit its consideration in accordance with the final
provision of rule 29 of the rules of procedure, and to
invite the Soviet representative to present it orally,
pending circulation of the text.3

It was so agreed.
38. Mr. SHATROV (Union of Soviet Socialist Re-
publics) said that under his delegation's amendment the
present text of subparagraph (a) of article 36 bis would
be replaced by a provision to the effect that the States
members of the organization, ad hoc and specifically,
must have expressed their consent to be bound by the
provisions of the treaty.
39. The Soviet delegation proposed such an amend-
ment because it would prefer a situation in which each
State member of an international organization might
express its view concerning acceptance of the obliga-
tions under a treaty to which the organization was a
party, in each specific instance. In other words, prac-
tice in the matter would not be established a priori:
States, as sovereign subjects of international law,
would be able to express on each separate occasion
their attitude with regard to agreements entered into
by international organizations of which they were
members.
40. Should the Committee favour the proposal for
deletion of article 36 bis, the Soviet delegation would
not object to it; it would decide at that time whether or
not to pursue the concern reflected in its amendment.
41. Mr. PASZKOWSKI (United Nations Educa-
tional, Scientific and Cultural Organization) observed
that the "comment, controversy and difficulty" to
which the International Law Commission had alluded
in paragraph (1) of its commentary to article 36 bis
seemed to persist, notwithstanding the explanations
which had been provided and the number and nature of
the amendments submitted. It might well be that the
subject-matter of the draft article, although important,
was not yet ripe for codification on a universal basis.
42. An international organization of universal charac-
ter could hardly be expected to accept, without any
reservation whatsoever, a text which did not appear
consonant with its constituent instrument, relevant
resolutions and decisions, and established practice.

1 Subsequently circulated as document A/CONF.I29/C.1/L.62.

43. In so far as the organization he represented was
concerned, practice regarding at least one category
of agreement—namely, so-called "host country" or
"conference" agreements, which had never been
called in question by any State—was certainly not con-
sonant with the contents of article 36 bis.

44. His delegation appreciated the efforts of those
delegations which had sought by their amendments to
improve the original draft, but it feared that those pro-
posals would only result in further difficulties. In the
circumstances, it believed that it might be preferable to
delete the article altogether and to allow practice to
provide a more precise and more conclusive solution.

45. Mr. BARRETO (Portugal) said that his delegation
tended to favour the International Law Commission's
article as a good compromise text. At the same time it
felt that the Netherlands and Swiss amendments would
bring added objectivity, specificity and clarity. It would
have difficulty in accepting the three-organization
amendment, as its terms were very restrictive as far
as States members of international organizations were
concerned. It had not yet formed an opinion concerning
the orally submitted Soviet amendment. On the whole,
its position remained flexible; it would be able to con-
cur, albeit reluctantly, with any move towards deletion
of the article for the reasons developed by the represen-
tative of Austria, in which case the draft convention
might be less rich but would still respond to the re-
quirements which were its raison d'etre.

46. Mr. WOUM (Cameroon) said that his delegation's
doubts concerning article 36 bis had not been entirely
dispelled by the Netherlands representative's detailed
explanations. Those doubts concerned not so much the
article itself as the fact that its effect appeared to
depend on so many factors that one might well ask
whether the intention was to establish a new rule en-
tailing obligations and rights or to give expression to the
idea that obligations and rights might arise.

47. Nor had the doubts been resolved by the various
amendments. The Netherlands proposal gave added
precision to the text, but made no substantive change;
the Swiss amendment, which seemed to imply that
recourse to the provisions of the draft convention
would become exceptional, the rules of the organ-
ization constituting the principle, also appeared to
add nothing new; the three-organization amendment
seemed to introduce considerations which would not
have an immediate legal effect on States which might
sign the draft convention, since it implied that the
extent and manner in which the obligations and rights
referred to might arise would not be determined by the
convention itself.

48. With reference to the conditions on which—it
seemed—the effect of the article, as drafted, would
depend, his delegation considered that four conditions
must be satisfied for obligations and rights to arise for
States members of an international organization from
a treaty to which it was a party. First, the parties must
explicitly intend to create such obligations and rights.
Secondly, they must explicitly define the conditions
and effects of those rights. Thirdly, they must explicitly
(whether unanimously or not was of subsidiary impor-



20th meeting—5 March 1986 145

tance) consent to be bound by the obligations. And
finally, their assent must be brought to the knowledge
of the negotiating States and negotiating organizations.

49. As he had already remarked, all those conditions
seemed rather to contain the idea that obligations and
rights might arise under the circumstances that were the
subject of the article than to crystallize rules, rather to
beg the question than to codify. If that was the case,
might not those concerns be presented either in the
form of a declaration to which States might wish to
subscribe at the conclusion of the Conference, or in
the form of an optional clause which States from re-
gions where practice was consonant with its terms—for
that was not everywhere the case—might wish to sign?
Failing acceptance of one or other of those suggestions,
the delegation of Cameroon would submit that the mat-
ter was not yet ripe for codification.

50. Mr. DEVADDER (Belgium) expressed approval
of the philosophy embodied in article 36 bis, which
should be read in conjunction with articles 35 and 36, to
the provisions of which it merely added the possibility
of prior acceptance of obligations and rights. The key
words there were "possibility" and "prior".

51. The Belgian delegation supported the Nether-
lands amendment as providing additional clarification,
and it believed that the Swiss and three-organization
amendments might also be referred to the Drafting
Committee. It could not yet comment on the Soviet
delegation's amendment.

52. Mr. BUGUICCHIO (Council of Europe) said that
his organization was unable to accept article 36 bis in
the form in which it had been drafted.

53. Regarding the first part of the article, which laid
down rules relating to obligations and rights arising for
States members of an international organization from a
treaty to which the organization was a party, the Coun-

cil of Europe considered that it did not need such rules,
but would not oppose their adoption.
54. On the other hand, the second, more procedural
part of the article sought to establish rules governing the
process of decision-making and the communication of
decisions to negotiating States and negotiating organ-
izations. Those rules, because of the requirement for
unanimity, would entail substantial modification of the
legal system of the Council of Europe, which therefore
found them unacceptable.
55. Desirous of preserving its internal law, the Coun-
cil of Europe would not object to the deletion of arti-
cle 36 bis, as proposed in the Austrian-Brazilian amend-
ment. The Council's concerns were taken into account
in the three-organization amendment and in the Neth-
erlands and Swiss amendments. The Council therefore
could support those last two amendments and, if neces-
sary, agree to a possible merging of those amendments
—which were closer to the original text—in a single
draft.

56. Mr. MORELLI (Peru) said that his delegation
found the International Law Commission's draft well-
balanced, and consequently acceptable. It could also
support the Netherlands amendment.
57. Mr. RASOOL (Pakistan) agreed with those rep-
resentatives who had found article 36 bis highly com-
plicated and controversial in nature. He was grateful to
the representative of the Netherlands for the admirable
and comprehensive explanation he had given of the
International Law Commission's text.
58. Notwithstanding that explanation, he believed
that it would help to expedite the Committee's work if
further consideration of the draft article were post-
poned until it was possible to hear the Expert Consul-
tant's views on that subject.

The meeting rose at 1 p.m.

20th meeting
Wednesday, 5 March 1986, at 3.15 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11 ] (continued)

Article 36 bis (Obligations and rights arising for States
members of an international organization from a
treaty to which it is a party) (continued)

1. Mr. MBAYE (Senegal), speaking on a point of
order, asked what had been decided concerning the

request made by the delegation of Pakistan at the
previous meeting.
2. Mr. RASOOL (Pakistan) recalled that his del-
egation had requested, in view of the absence of the
Expert Consultant, who would have been able to give
the Committee of the Whole an authoritative explana-
tion of article 36 bis, that further discussion of the text
should be postponed until the Expert Consultant could
be present.
3. The CHAIRMAN said that after the Committee
had heard all those delegations whose names were on
the list of speakers, he would adjourn the discussion.
The latter would be resumed after the arrival of the
Expert Consultant.
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4. Mr. ECONOMIDES (Greece) said that arti-
cle 36 bis could be a very useful part of the draft conven-
tion. It aimed to deal with a case that certainly merited
special treatment, that of States members of interna-
tional organizations which were granted rights or as-
sumed obligations under treaties that had been con-
cluded by international organizations alone with third
parties, either States or other international organiza-
tions. Those member States were not parties to the
treaty, but neither were they quite third parties in the
classic sense, since they were direct or indirect par-
ticipants in the preparation of the treaty and in its
implementation, as the representative of the Nether-
lands had noted at the previous meeting. That specific
case, therefore, merited a special r6gime, but the re-
gime provided for in article 36 bis was expressed in such
strict terms and with such rigorous conditions that it
was likely in practice to create more problems than it
would solve.

5. The amendments proposed by the delegations of
Switzerland (A/CONF.129/C.1/L.51) and the Nether-
lands (A/CONF. 129/C. 1/L.50) sought to make the arti-
cle more flexible by removing, inter alia, the provi-
sion for unanimity from subparagraph (a) when the
rules of the organization provided a more flexible
system than unanimity for binding member States. His
delegation would therefore support both amendments.
However, for the reasons stated by the representative
of India at the previous meeting, it could not sup-
port the three international organizations' amendment
(A/CONF. 129/C. 1/L.56), which took an approach very
different from that of the International Law Com-
mission's draft. He reserved the right to comment
on the amendment proposed by the Soviet Union
(A/CONF. 129/C. 1/L.62) after having studied it. If the
amendments of Switzerland and the Netherlands were
not accepted, his delegation would support the pro-
posal of Austria and Brazil (A/CONF. 129/C. 1/L.49) to
delete the draft article.

6. Mr. HERRON (Australia) supported the Interna-
tional Law Commission's draft of article 36 bis. He
wished to acknowledge the helpfulness to his delega-
tion of the very enlightening introduction to the article
by the representative of the Netherlands at the previous
meeting and the value of tjie Commission's commen-
tary (see A/CONF. 129/4). The article constituted an
intelligent response to the lessons learned from the 1969
Vienna Convention on the Law of Treaties.1 It was
wholly based on the principle of consent, was modest in
scope and had been the object of unanimous agreement
in the Commission.
7. Australia had experience of situations in which the
rules set out in draft article 36 bis would have facilitated
the establishment of binding and enforceable treaty
relations with an organization and its member States.
One instance in which the rules would have allayed
political and legal concern would have been in the de-
termination of the conditions of Australia's contri-
bution to the Multilateral Force and Observers ar-
rangement in the Sinai Peninsula.

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication. Sales No. E.70.V.5),
p. 287.

8. The rules could also facilitate the relations of "out-
sider" States dealing with associations of States for
economic, trade and other purposes, as in the case of
the relations between the European Economic Commu-
nity and the Council for Mutual Economic Assistance.

9. His delegation did not accept that the article would
routinely apply to headquarters agreements. It might,
of course, be availed of in establishing rights and obli-
gations enforceable by member States directly against
a host State, but expressed in a single headquarters
agreement to which the parties were the host State and
the international organization. More normally, rights
and obligations enforceable by beneficiary States
would not be established by headquarters agreements.
An illustration of that point was the pattern whereby
privileges and immunities agreements between inter-
national organizations and their members paralleled in
some provisions the substance of headquarters agree-
ments between international organizations and host
States.

10. Excessive modification of the text of the article
should, he felt, be avoided. His delegation recognized
and endorsed the common intention of the Netherlands
and Swiss amendments, but preferred the form of the
Netherlands proposal. It did not support the Austrian
and Brazilian proposal to delete the article or the three-
organization proposal.

11. Mr. RASSOLKO (Byelorussian Soviet Socialist
Republic) said that, of all the articles, article 36 bis had
given rise to the largest number of difficulties and objec-
tions, both in the International Law Commission and in
the written comments submitted by States and inter-
national organizations. His delegation took the view
that that text was not indispensable. It contained a
number of highly controversial provisions, especially
the requirement of unanimous agreement of the mem-
ber States to be bound and the possibility that such
agreement could be entered into by States beforehand
by virtue of an organization's constituent instrument.
Why should the obligations and rules applicable to the
international organization itself as a party to an inter-
national treaty be imposed on a State which was not a
party to that treaty? His delegation considered that the
obligations of States flowed directly from a treaty with
an international organization to which they were par-
ties. As an independent subject of international law. an
international organization must bear the responsibility
for a treaty concluded with another international organ-
ization, and should not transfer the burden to its mem-
ber States, which were, in effect, third parties.

12. Article 36 bis was unacceptable to his delegation
as it stood. Not only did it contradict articles 34, 35
and 36, but it contained a provision that was in principle
incompatible with the purpose of the draft convention
under consideration. His delegation would therefore
support the proposal to delete it. If that proposal was
not adopted, additional work would have to be done on
the article, in which the amendment proposed by the
Soviet Union should be borne in mind.

13. Mrs. OLIVEROS (Argentina) said that the obliga-
tions that could arise for States members of an inter-
national organization were subject to the prior written
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assent of the members, specifying the scope in their
regard of the obligations contracted by the international
organization. The international organization was then
acting not as a subject of international law, but as
a mandatary of the States which had conferred the
powers in question on it. Thus, States which entered
into a treaty with an international organization did so
not with an entity that was a subject of international
law, but with the mandatary of a group of States.

14. After listening to the discussion and studying the
amendments, her delegation believed that the subject
was not yet ripe for inclusion in the proposed conven-
tion. Adoption of any of the amendments proposed
might crystallize the situation and create difficulties as
far as development of the question was concerned. Her
delegation endorsed the arguments that had been put
forward by the United Nations Educational, Scientific
and Cultural Organization at the previous meeting in
that regard. It would therefore support the proposal of
Austria and Brazil to delete the article, as it felt that it
was better to leave the question out altogether than to
deal with it only partly.

15. Mr. GAJA (Italy) said that article 36 bis was based
on three essential elements: first, the will of all the
contracting States and contracting international organ-
izations; second, the will of the international organiza-
tion whose member States felt the effects of the treaty;
and third, the will of the member States that those
effects should be produced. If all those elements were
in agreement, it was difficult to see what should pre-
vent the States or international organizations con-
cerned from acting in such a way that an agreement
entered into by the international organization should
produce effects for its member States.

16. The amendment proposed by the Soviet delega-
tion aimed to restrict the possibility that such legal
effects might arise. According to that amendment,
States would have to express their agreement to be
bound ad hoc and in a definite manner. His delegation
did not feel that such a provision was justified. Why
could not member States of an organization, if they
so wished, express their consent to be bound by a
treaty concluded by the organization of which they
were members?

17. The situation involved a form of representation:
the organization concluded a treaty that also produced
effects for its member States. Representation could, of
course, also exist in relations between States: a State
could, for example, conclude an agreement with an-
other State that produced effects only for, or also for, a
third State that had previously given its consent. The
case was rare, but it was not ruled out by the 1969
Vienna Convention, although that instrument did not
deal with the question of representation. The situation
might occur more frequently in the case of treaties
concluded by international organizations. Article 36 bis
did not go very far towards regulating the situation,
which would of course arise differently for each organ-
ization. Moreover, the conditions were indicated very
flexibly in the article, which could give rise to the
hypothesis of presumed consent, thus opening the door
to many difficulties as the discussion had shown.

18. His delegation endorsed the view expressed by
Austria that the question of revocation or modification
of the effects also needed to be regulated, a matter
which would inevitably cause difficulties. Provided it
remained clear that recourse to that form of representa-
tion was not ruled out in international relations the
deletion of the article might be the simplest solution.
19. Ms. MARABE (Lesotho) said that, in her delega-
tion's opinion, article 36 bis aimed to confer obligations
and rights on States through a treaty to which those
States were not parties. That was tantamount to giving
international organizations a mandate or authority to
create obligations for States through the back door, as it
were, a situation which her delegation regarded as un-
tenable. Moreover, the rarity of the cases intended to
be covered did not justify their codification. Her del-
egation would prefer to allow the principle to crystallize
through international practice. Otherwise, the Confer-
ence would be legislating rather than codifying a rule of
international law. Her delegation would support the
proposal to delete the article.

20. Mr. FOROUTAN (Islamic Republic of Iran) said
that his delegation found it difficult to accept arti-
cle 36 bis as it stood. In its view, accepting that a treaty
concluded by an international organization should have
legal effects for a State member of the organization that
was not a party to the treaty was a derogation from the
principle embodied in article 34 that a treaty bound only
the parties to it. A treaty to which an international
organization was a party created rights and obligations
for the organization only, and not for its members. The
concept of the article was particularly unfair to de-
veloping countries, which, although members of inter-
national organizations, frequently did not play a real
part in their decision-making.

21. Subparagraph (a) laid down two conditions for the
establishment of obligations under a treaty of the kind
in question. The first concerned the constituent in-
strument of the organization, and the second the unan-
imous agreement of the States members to be bound.
His delegation did not consider it advisable for such
matters to be stipulated in an organization's constituent
instrument. Moreover, if such a condition was stipu-
lated, a State which wished to become a member of the
organization might not necessarily accept the provi-
sion. An attempt to obtain unanimous agreement could
also become a source of disputes. By seeking to transfer
the responsibilities and obligations of international or-
ganizations under treaties concluded by them to in-
dividual member States, the Conference would be der-
ogating from the main purpose of the draft convention.

22. His delegation therefore favoured the deletion of
the article, as proposed by the delegations of Austria
and Brazil. It could not support the Netherlands
amendment because it would base the consent of mem-
ber States on the rules of the organization, while under
the International Law Commission's text, consent
could be obtained in other ways. The article at least
required the unanimous consent of member States be-
fore recognizing any obligation for them. His delega-
tion was also unable to support the Swiss amendment
and the three-organization amendment. The amend-
ment proposed by the Soviet Union, which would re-
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quire an express, ad hoc agreement by the States mem-
bers of an organization to be bound by the provisions
of a treaty, seemed closer to his own delegation's po-
sition.
23. Mr. DE CEGLIE (Food and Agriculture Organ-
ization of the United Nations) said that, in the opinion
of his organization, article 36 bis might give rise to
serious difficulties for international organizations, par-
ticularly those with a very large membership. Sub-
paragraph (a) provided, in substance, that in order for
rights and obligations to be created for States members
of an international organization by a treaty to which the
international organization was a party, those States
must have "unanimously agreed" to be bound by the
provisions of the treaty. That requirement would mean
in many practical cases that one member State could
render the treaty inoperative by withholding its con-
sent, even where the supreme body of the organization
concerned had voted in favour of concluding the treaty
by the majority required under the rules of that organ-
ization. Moreover, even if there was unanimity among
the States present and voting, it would be necessary, if
the paragraph was to have full effect, to devise pro-
cedures for obtaining, if possible, the concurrence of
member States which had not been present or had not
voted. It might well be virtually impossible to make the
provision—which would seem to apply to headquarters
agreements and similar types of treaty—operative in
practice.

24. His organization would therefore greatly prefer
the outright deletion of the article, or at the least its
modification on the lines proposed by the delegations of
the Netherlands and Switzerland. The latter proposal
took into account the need to introduce an element of
flexibility into article 36 bis by referring to the rules of
the organization concerned, which was also the pur-
pose of the amendment proposed by the three inter-
national organizations.

25. Mr. RIPHAGEN (Netherlands) said that there
still appeared to be some misunderstanding regarding
the International Law Commission's text. Those del-
egations which favoured the deletion of article 36 bis
had argued that for some agreements, such as head-
quarters agreements, it might not be possible to secure
the unanimous consent of all the member States of an
international organization. He wished to point out,
however, that if the article was deleted, the States
members of an international organization would be-
come third States and articles 35 and 36 would be ap-
plicable. That would mean that every State would have
to give its consent to the agreement in writing.

26. Mr. HARDY (European Economic Community)
said that, under article 228, paragraph 2, of the Com-
munity Treaty, when the Community became a party to
a treaty, the member States were bound in every case.
No formal act on their part was required, and, if the
treaty laid obligations on them, they had to discharge
them. The other parties to the treaty had to address
themselves to the Community and to it alone on all
matters concerned with the performance of the agree-
ment and, a fortiori, on all questions of responsibility in
the event of non-performance. The Community's co-
contractors received rights and obligations only from

the Community, and they were bound only vis-d-vis the
Community.

27. The system proposed in article 36 bis differed
considerably from the Community system, in which the
conclusion of a treaty by the Community had the effect
of binding all its member States. In the framework of
article 36 bis, obligations and rights arose for States
members of an international organization from the pro-
visions of a treaty to which that organization was a
party only when a certain number of conditions were
fulfilled, including the intention of the parties to
the treaty and the unanimous consent of the member
States, which conditions, furthermore, must have been
made known to the co-contracting party. In that ar-
rangement there was nothing automatic about the crea-
tion of rights and obligations for the States members of
the organization. It was a purely voluntary system, as
emphasized by the representative of the Netherlands at
the previous meeting.

28. Article 36 bis clearly was not intended to gov-
ern relations between the Community and its member
States. Indeed, it was clear from the explanations given
by the International Law Commission that the draft
articles could not have the effect of changing or im-
posing changes on the internal systems of international
organizations. Furthermore, article 5 stated that the
draft articles applied to the constituent instrument of an
international organization "without prejudice to any
relevant rules of the organization".

29. The relations between the Community and its
member States in respect of treaties concluded by the
Community derived from a provision, article 228, of its
constituent instrument. The Community therefore did
not consider itself as directly concerned by the pro-
visions of article 365 bis. Nevertheless, it understood
from the Commission's commentary that the purpose
of the article was to give international organizations in
general certain options additional to the mechanisms
referred to in articles 35 and 36. The Community there-
fore had no objection to the retention of article 36 bis as
it stood. It would be regrettable, however, in its view, if
that article could be interpreted by certain international
organizations not as affording them additional possibili-
ties , but as harmful to their established practice in cases
where that practice was not based on an express provi-
sion of their constituent instrument. Consequently,
the Community thought that some of the amendments
aimed at solving that problem, for example, the Neth-
erlands amendment, should be considered by the Con-
ference.

30. Mr. MUTZELBURG (Federal Republic of Ger-
many) said that when an article presented difficulties
there was a temptation to choose the easy way out
by deleting it. However, the easiest solution was not
always the best way of dealing with a problem. He
wondered whether the interests of international organ-
izations would in fact be served by the deletion of arti-
cle 36 bis. The member States of such organizations
were not really third States in the strict sense.

31. Some speakers had assumed that in certain cases
—for example, in the case of headquarters or customs
agreements—member States would be bound. There
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had also been discussion as to whether or not the pos-
sibility of member States of an international organiza-
tion being directly bound by the act of that organization
was an internal matter of concern only to the organiza-
tion and its member States. Such was not the case,
since other parties to the treaty would assume that the
States members of the organization were involved.

32. In fact, an article 36 bis in some form could not
easily be omitted. The article referred to a number
of elements which were required in order to protect
both the negotiating powers of international organiza-
tions and their member States. The Committee should
therefore endeavour to arrive at a compromise text.
The main problem with the International Law Commis-
sion's text was its inclusion of the word "unanimously"
in subparagraph (a). However, it had not been the
intention of the Commission to apply that condition in
all situations. There were in fact three types of sit-
uation. The first was where the consent of the mem-
ber States was secured prior to treaty negotiations by
the international organization because it was contained
in the constituent instrument. The second was where
prior consent had been expressed in other rules of the
international organization. The third was where mem-
ber States agreed ad hoc to assume certain obligations.
In that case, their collective will had to be expressed in
a unanimous fashion. That interpretation of the existing
article 36 bis would be better brought out if in sub-
paragraph (a) the words ". . . or otherwise, have unan-
imously agreed . . . " were replaced by ". . .or other-
wise unanimously, have agreed . . .".

33. The problem was dealt with in the Netherlands
and Swiss amendments to the article. His delegation
could accept either of those amendments, but it pre-
ferred the Swiss amendment, which retained the ori-
ginal structure of the Commission's text. The Soviet
amendment dealt only with ad hoc situations.

34. With regard to procedure, he wished to state that,
since consultations were in progress among members of
the Committee, his delegation would have no objection
to considering any further amendments which might
be submitted, and might itself wish to submit an
amendment.

35. The CHAIRMAN said that the submission of an
amendment after the time-limit for their acceptance
should be very exceptional. He would leave it to the
Committee to decide whether to accept such an amend-
ment, if the case arose.

36. Mr. DENG (Sudan) said that the relatively novel
idea underlying article 36 bis was both complex and
controversial. While the International Law Commis-
sion's aim might have been praiseworthy, he felt that
the area of obligation and rights which the article sought
to codify was far from clear in the light of international
practice. It involved the transmission of obligations and
rights to States which were not directly parties to a
treaty and which had not assumed those obligations and
rights in the manner set out in articles 35 and 36. His
delegation therefore found it very difficult to support
the Netherlands and Swiss amendments, and would
be prepared to support the joint Austrian-Brazilian
proposal to delete the article. It did not favour the

three-organization amendment for the reasons given by
previous speakers, and it reserved its position on the
amendment proposed by the Soviet Union. However,
his delegation had not yet adopted a final position, and
was prepared to support any wording for the draft arti-
cle that constituted an improvement.

37. Mr. NGUYEN TIEN CUC (Viet Nam) said that,
as drafted by the International Law Commission, arti-
cle 36 bis was not sufficiently clear. The acceptance by
a State of obligations under a treaty was the result of a
decision-making process involving considerations re-
lating to its internal policy and external relations, and
any relevant decision would be subject to the con-
stitutional rules of each State. Unless those rules were
passed on to an international organization specified in
the treaty, the State remained master of its international
commitments and obligations; in other words, the par-
ticipation of an international organization in a treaty did
not ipso facto bind all States members of that organiza-
tion. In specific areas, such participation might be con-
sidered advantageous for the international community
in the application of a treaty. However, the possibility
of an international organization becoming a party to a
treaty should not prevent each State member of the
organization from indicating whether or not it wished
to accept the obligations deriving from that instrument.
In other words, an international organization was not
authorized to accept obligations in the name and on
behalf of a State without the latter's formal consent
in accordance with its constitutional procedures. Ac-
cordingly, his delegation was in favour of the amend-
ment proposed by the Soviet Union and could, if neces-
sary, support the proposal by Austria and Brazil to
delete the article.

38. Mr. WANG Houli (China) said that the Commit-
tee appeared to be experiencing the same difficulties as
the International Law Commission in its consideration
of article 36 bis. The major idea underlying the article
was that States members of an international organiza-
tion should not have to assume obligations to which
they did not give their consent. In his delegation's view,
that approach was correct. The fact that a State was a
member of an international organization usually meant
that it agreed to give that organization the right to
conclude treaties on specific matters. That did not
imply a delegation of sovereignty. As far as the question
of the entire membership of an international organiza-
tion enjoying the rights and assuming the obligations
arising from a treaty concluded by that organization
was concerned, the requirement in article 36 bis of the
unanimous consent of the entire membership was nec-
essary. The way in which the entire membership of an
international organization would give its unanimous
consent to such rights and obligations could be estab-
lished in the organization's constituent instrument.

39. Article 36 bis was closely related to articles 35
and 36, and could in fact be said to provide a balance
between them. If no unanimous agreement of the mem-
bership of an international organization was possible,
then those members wishing to enjoy the rights and
assume the obligations established by a treaty con-
cluded by the organization could do so in accordance
with the provisions of articles 35 and 36. Article 36 bis
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would not therefore prejudice the right of an inter-
national organization to conclude treaties, nor would it
impede the development of international co-operation.
40. The Chinese delegation therefore believed that
the article might be retained, and in principle it fa-
voured the Commission's text. However, it was not
opposed to some amendment of the text, provided it did
not affect the substance of the article.
41. Mr. BERNAL (Mexico) said that his delegation
favoured retention of the International Law Commis-
sion's draft of article 36 bis, which it saw as com-
plementing articles 34, 35 and 36. In its view, the con-
tent of article 36 bis could not be separated from the
traditional notion of the express consent of a State to
assume the obligations of a treaty. The Commission's
text appeared, however, to have led to a number of
problems of interpretation, which had resulted in two
positions, the first favouring deletion of the article, and
the other favouring amendment in order to improve its
formulation, to which end four proposals had been
submitted. His delegation could, on the whole, sup-
port the proposals by the Netherlands and Switzer-
land, which were similar and would improve the text.
The proposal by the Soviet Union seemed immediately
acceptable because of its emphasis on the need for
express and unequivocal consent. His delegation con-
sidered that point important, as it was concerned about
the constitutional problems of internal law and the
granting of a general authorization to conclude treaties.
It believed that a State should follow its relevant inter-
nal processes on a case-by-case basis. It could not agree
with some of the arguments put forward in favour of
deleting the article entirely, particularly those relating
to headquarters agreements. However, it was prepared
to discuss the matter, and might go so far as to accept
deletion as the simplest, although not the best, solution.

42. Mr. NEUMANN (United Nations Industrial
Development Organization) said that there appeared to
be some difference between the position taken by the
organizations of the United Nations system and that
taken by the European Economic Community. In the
case of the latter organization, the constituent instru-
ment appeared to include specific rules concerning the
manner in which the Community might under certain
circumstances bind its member States through a treaty,
just as there were rules regarding the instances in which
only the Community itself was bound. However, there
were no such specific rules in the constituent instru-
ments of the United Nations and the organizations
of the United Nations system. Hence, the question
whether, for instance, headquarters agreements or con-
ference agreements concluded by those universal or-
ganizations were directly binding on member States
had to be decided on the basis of established practice,
not on the basis of an express rule in the constituent
instrument.

43. It therefore seemed that while, as far as mem-
bers of the European Economic Community were con-
cerned, article 36 bis might be said to have a voluntary
element, the same was not true for the other organiza-
tions to which he had referred. If, as proposed by
Austria and Brazil in their amendment, article 36 bis
were deleted, it would not necessarily follow that arti-

cles 35 and 36 would be applicable to such agreements
as headquarters and conference agreements concluded
by the latter organizations. One delegation in favour of
the Netherlands amendment had indicated that it did
not necessarily feel that those types of agreement were
contemplated by article 36 bis. In fact, it would appear
from the wording of article 5 of the 1969 Vienna Con-
vention and article 5 of the present draft convention
that that category of agreement would be governed by
the rules of the organization concerned. It therefore
seemed preferable simply to delete article 36 bis. The
United Nations Industrial Development Organization
supported that proposal for the reasons which had been
given by its sponsors. As a universal organization with
139 member States, it would face the same difficulty in
securing the express consent of each member State as
had been mentioned by the representative of the United
Nations Food and Agriculture Organization. If the arti-
cle were deleted, that would mean that certain par-
ticularly difficult questions would be left unregulated
by the present draft convention. In view of the widely
differing positions taken by delegations on those ques-
tions, however, that might facilitate the widest possible
acceptance of the draft convention.

44. Mr. DROUSHIOTIS (Cyprus) said that his del-
egation was satisfied with the Commission's arti-
cle 36 bis, the Netherlands representative's explanation
of which it had appreciated. The article addressed a
special situation created by the draft convention in a
voluntary and flexible way.
45. His delegation could support the amendments by
the Netherlands and Switzerland, but, as it was disin-
clined to have the considerable controversy to which
the article still gave rise injected into the work of the
Conference, it would prefer to resort to the radical
solution advocated by Austria and Brazil, namely, the
deletion of the article. It proposed to comment later on
the proposal of the Soviet Union.

46. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that in submitting its amendment, his del-
egation had aimed to settle the problems raised by
article 36 bis in a way that might be satisfactory both for
those who favoured the idea enshrined in the article and
for those who considered it unacceptable and favoured
its deletion.

47. The article's approach was based upon the prac-
tice of one regional organization. However, there were
other organizations, such as, for example, the Council
for Mutual Economic Assistance, where decisions
concerning participation in treaties concluded by the
organization were adopted in each individual case by
the member States. That was the most democratic way
of taking decisions. If a member State did not wish to
become a party to a treaty concluded by the organiza-
tion, it merely had to declare that it did not wish to be
bound by it and it did not participate in any work
involving the instrument. In other words, the full pro-
tection of sovereignty was possible and available. In
order therefore to eliminate any permanent a priori
obligation for a State arising from a treaty concluded by
an international organization, and since there was no
practice to fall back on, each organization having its
own methods, it seemed desirable to find a formula
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whereby a State accepted such an obligation only
through an express indication of consent. The manner
of expression of consent would depend on the organiza-
tion's particular system. Such a formula should not
prejudice the interests of an international organization
such as the European Economic Community, where
the member countries took decisions in their own way,
nor those of the Council for Mutual Economic Assist-
ance, which had a different procedure for the as-
sumption of obligations; nor should it prejudice the
obligations or responsibilities of other international or-
ganizations. If such a solution could be found, his del-
egation would support the idea underlying the article. If
a compromise was not possible, it would support the
proposal for deletion.

48. Mr. ZIMMERLI (International Maritime Organ-
ization), speaking on behalf of the International Civil
Aviation Organization, said that the International Law
Commission's article 36 bis would cause that organiza-
tion difficulty, because it was not sufficiently flexible
to allow the conclusion of such instruments as head-
quarters agreements or agreements to secure rights for
member States when regional meetings were held out-
side the headquarters of an organization. Subpara-
graphs (a) and (b) imposed on international organiza-
tions the requirement of the unanimous consent of all
member States for the conclusion of a treaty. That was
a departure from the International Civil Aviation Or-
ganization's rules of procedure and its established prac-
tice, which had been followed without giving rise to any
difficulty in the negotiation of agreements binding upon
all parties. The article would have the effect of slowing
down its treaty-making process, and it would in any
case not be practicable in view of the types of agree-
ment concluded by the Organization. Consequently,
the International Civil Aviation Organization would be
in favour of the deletion of article 36 bis.

49. Mr. RESTREPO (Colombia) said that the most
convincing arguments in the debate had been those
stressing the serious problems implicit in article 36 bis.
That did not mean that the arguments of those in favour
of the Commission's text were without foundation, but
the complex aetiology of the article and the doubts and
reservations which it had aroused persuaded his delega-
tion to support the proposal by Austria and Brazil for
deletion of the text.

50. Mr. DUFEK (Czechoslovakia) said that the Com-
mission's article 36 bis was the result of a compromise,
and it did not fully preclude the possibility of emergence
of concrete problems of interpretation. The basic prob-
lem was that States members of an international organ-
ization might be faced with obligations arising from
treaties concluded by that body. Their consent to as-
sume such obligations was therefore necessary. That
was a positive element of the International Law Com-
mission's draft. A member State could not be con-
sidered bound by the obligations arising from a treaty
simply because in the course of its negotiation it had
expressed approval of the text subsequently signed by
the international organization of which it was a mem-
ber. Moreover, States members of an organization be-
came third parties to a treaty concluded by the organ-
ization as a legal consequence of the personality of the

organization. However, States not members of that
organization were in a situation somewhat different
than that of member States in respect of treaties con-
cluded by an international organization. That was an-
other positive element.
51. His delegation found the text insufficiently clear
in indicating how the various problems related to inter-
national practice could be solved by its formula. States
might express in different ways their agreement to be
bound, although the article made specific reference to
the constituent instrument as being the paramount
element. It did not, however, take account of the fact
that applicability of that instrument would arise only
in rare cases. Moreover, the reference to unanimous
agreement to be bound by the provisions of a treaty was
not clear. For all those reasons, therefore, his delega-
tion supported the proposal for deletion made by Aus-
tria and Brazil.

52. If the majority wished to retain article 36 bis, his
delegation would support the Soviet amendment,
which referred to a definite expression of the agreement
by States and not to the form of that expression of
agreement. His delegation would also be prepared to
consider the Netherlands amendment, which would
eliminate doubts, eliminate the need for unanimity and
improve the formulation of the text in its reference to
the other rules of an organization.
53. Mr. HUBERT (Canada) said that while he appre-
ciated the efforts which had been made to arrive at a
solution satisfactory to the majority of delegations and
reflecting the current legal situation, difficulties re-
mained concerning the question of unanimous agree-
ment, which limited the capacity of international organ-
izations to conclude treaties and was thus contrary to
the aim of the draft convention.

54. The representative of the Federal Republic of
Germany had suggested that the deletion of arti-
cle 36 bis was simply an easy way out, but he felt that its
elimination might be prudent from the standpoint of
codification. The speaker accordingly favoured the ac-
tion proposed by Austria and Brazil. If, however, there
was a consensus in favour of the retention of the article,
he could accept the Netherlands amendment, which
would attenuate the requirement of unanimity. He
could not, for that reason, support the amendment of
Switzerland, which would keep the requirement for
unanimous agreement in subparagraph (a) substantially
intact.

55. Mr. ALMOD6VAR (Cuba) said that cogent ar-
guments for deletion of article 36 bis had been put
forward during the discussion, but that equally serious
efforts had been made, particularly by the delegations
of the Netherlands, Switzerland and the Soviet Union,
to rescue the text. His delegation would refrain from
comment until the Committee had heard the Expert
Consultant's comments on the article.

56. Mr. GUNEY (Turkey) said that the number of
proposals to amend or delete article 36 bis testified to
the complexity of the article and the importance of its
subject-matter, which was closely linked to that of arti-
cles 35 and 36. Any decision on article 36 bis would
affect the precarious balance between those two arti-
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cles. His delegation therefore felt that while the best
course might be to delete the article in view of the
difficulties to which it might give rise, it might be pos-
sible to amend it on the lines proposed by the Neth-
erlands and Switzerland. The amendment proposed by
the Soviet Union also represented a laudable effort to
improve the text and should be given careful considera-
tion. He agreed that the Committee's decision should
be postponed until the Expert Consultant's explanation
of the text had been heard.
57. Mr. RODRIGUEZ CEDENO (Venezuela) said
that article 36 bis dealt with a new and complex legal
situation which had been the subject of prolonged de-
bate in the International Law Commission. Interna-
tional practice did not provide sufficient guidance in
the matter, and it would be difficult to establish a gen-
eral rule that would be applicable to all international
organizations. He agreed with those representatives
who had suggested that, as drafted by the Commission,
article 36 bis might create difficulties in connection with
the legal relations between States, and he therefore
favoured the proposal of Austria and Brazil to delete
the article.

58. Mr. KANDIE (Kenya) said that there seemed to
be no middle ground between those who wished to see
article 36 bis deleted and those who believed it could be
improved. He had initially favoured the proposal for
deletion, but, after hearing the arguments put forward
during the discussion, and particularly those of the
Netherlands and the United Kingdom, and, bearing in
mind the fact that the International Law Commission
had adopted the text unanimously, he was no longer
convinced that deletion was the right approach. He
reserved the right to comment further once he had
heard the Expert Consultant's explanation of the arti-
cle, and he hoped that some means could be found of
accommodating the valid ideas contained in the text.

59. Mr. DALTON (United States of America) said
that, in his delegation's view, article 36 bis dealt with
only one aspect of the problems raised when an inter-
national organization composed of member States en-
tered into treaties with States which were not members
of that organization. The full range of problems that
would need to be regulated in such instances was illus-
trated by the United Nations Convention on the Law of
the sea,2 which devoted a separate annex (annex IX) to
the problem of participation in that treaty by an inter-
national organization constituted by States to which
member States had transferred treaty-making capacity
in respect of matters dealt with in that Convention.
That annex contained eight articles stating precisely the
rights of treaty partners which were not members of

2 Official Records of the Third United Nations Conference on the
Law of the Sea, vol. XVII (United Nations publication, Sales No.
E.84.V.3), document A/CONF.62/122.

the organization; that aspect was not covered by arti-
cle 36 bis at present before the Committee.
60. In order to make it satisfactory, article 36 bis
would have to be amended substantially. He doubted
whether the Conference had time to carry out such a
complex exercise, which would in any case run the risk
of distorting the International Law Commission's text
and its relationship to the 1969 Vienna Convention.
61. His delegation had formulated the views he had
just expressed before hearing the observations made
by the representative of the International Labour Or-
ganisation at the previous meeting in introducing the
amendment of three international organizations. Al-
though her explanation had not persuaded his delega-
tion to support that amendment, it had convinced it that
the law relating to treaties as dealt with in article 36 bis
was not sufficiently ripe for codification in all its as-
pects. In view of the lack of firmly established inter-
national practice, it therefore appeared best to delete
the draft article, as was proposed in the amendment of
Austria and Brazil.

62. Mr. STEFAN1NI (France) said that, although he
agreed with those who had favoured postponing a de-
cision on article 36 bis until the Expert Consultant's
comments on that text had been heard, he wished to
state his delegation's belief that the article, as drafted
by the Commission, was satisfactory, inasmuch as it
dealt in the best possible manner with a very complex
issue and was the result of laborious negotiations in
which many, if not all, States represented at the Con-
ference had taken part. Accordingly, his delegation
could not approve the amendments of the three inter-
national organizations and the Soviet Union and had
doubts regarding the usefulness of the amendments
proposed by the Netherlands and Switzerland, how-
ever praiseworthy their object. Although he would
prefer to retain the article as it stood, he was prepared
to accept the proposal put forward by Austria and
Brazil for its deletion. In any case, it would be desirable
to hear what the Expert Consultant had to say on the
subject.

63. The CHAIRMAN said that, in the absence of
objection, he would take it that the Committee decided
to postpone any decision on article 36 bis until it had
heard the Expert Consultant.

It was so decided.

Article 61 (Supervening impossibility of performance)

64. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Committee wished to
adopt the text of article 61 as drafted by the Inter-
national Law Commission, and that it would refer the
article to the Drafting Committee.

It was so decided.

The meeting rose at 5.25 p.m.
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21st meeting
Thursday, 6 March 1986, at 11.25 a.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 62 (Fundamental change of circumstances)

1. Mrs. OLIVEROS (Argentina), introducing her
delegation's amendment (A/CONF. 129/C. 1/L.57), said
that, in the introductory wording of the document, the
words'' replace the existing text of paragraph 2'' should
be corrected to read "replace the existing text of para-
graphs 2 and 3".
2. Article 62 dealt with one of the most difficult prob-
lems of international law, namely, that of the rebus sic
stantibus doctrine or principle. The problem of termi-
nating or withdrawing from a treaty on the grounds of a
fundamental change of circumstances was as old as the
law of nations itself. As Macchiavelli put it, a prince
"must not honour his word when it places him at a
disadvantage and when the reasons for which he made
his promise no longer exist". There had been a long
history of attempts to place legal limitations on the non-
fulfilment of international agreements on the ground of
a fundamental change of circumstances. Article 62 of
the 1969 Vienna Convention on the Law of Treaties'
had achieved a delicate balance between the need to
respect the binding character of treaties and that of
permitting termination or withdrawal.

3. The International Law Commission had not hesi-
tated to include a provision on fundamental change of
circumstances in the form of article 62. It had estab-
lished two exceptions to the basic rule: that of boundary
treaties, set forth in paragraph 2, and the case where the
fundamental change was the result of a breach by the
party invoking it, set forth in paragraph 3.
4. The first purpose of her delegation's amendment
was to merge paragraphs 2 and 3, so as to give the article
the same presentation as it had in the 1969 Vienna
Convention. That formulation was much clearer and
avoided the confusion which paragraph 3 of the draft
article created through its repetitiveness and the fact
that it did not mention the subject of the right in ques-
tion. The second purpose of the amendment was to deal
with the problem of determining the meaning of the
expression "if the treaty establishes a boundary". The
use of the term "boundary" without any qualification
meant that the expression covered not only treaties of

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

mere delimitation of land territory but also treaties of
cession or, in more general terms, treaties establishing
or modifying the territory of States. Moreover, al-
though the notion of "boundary" customarily denoted
a land limit, it could also be taken more broadly to
designate the spatial limits of the exercise of different
powers, such as customs lines, the limits of the ter-
ritorial sea, continental shelf and exclusive economic
zone, and also certain armistice lines.
5. The present Conference was not called upon to
define what was meant by a boundary, but it could
examine whether international organizations could
have boundaries. It could not properly be asserted that
international organizations could have a territory. That
being said, a second question arose, namely, whether
an international organization could establish the
boundary of a territory; the answer to that question was
undoubtedly in the affirmative. Article 62 of the 1969
Vienna Convention had been worded from the tradi-
tional standpoint that only States could possess a ter-
ritory and that only delimitations of territories of States
constituted boundaries. The importance of defending
the physical integrity of States and their survival as
States, notwithstanding any fundamental change of cir-
cumstances, explained the emergence in international
law of a rule which excluded the termination of treaties
establishing a boundary.

6. In the commentary to article 62 (see A/
CONF. 129/4), the Commission had indicated the pos-
sibility that an international organization could have a
territory. The delegation of Argentina believed it was
conceivable for an international organization to possess
a territory, but its position would be totally different
from that of a State enjoying sovereignty over it; in
particular, it would not be empowered to conclude
treaties establishing boundaries for that territory. The
present draft left open the possibility of an international
organization party to a treaty establishing the bound-
aries of a territory acting in the name of that territory,
in which case it did not seem appropriate for that treaty
to enjoy the privilege of irremovability granted by arti-
cle 62.

7. The considerations she had mentioned led to the
conclusion that an international organization should
not enjoy the same privileges as a State in the event of a
fundamental change of circumstances. In order to make
that clear, her delegation's amendment sought to in-
troduce into the article the words "of a State" after the
words "establishes a boundary". There would thus be
no doubt that the boundaries to which article 62 re-
ferred were those intended by the letter and spirit of
the corresponding provision of the 1969 Vienna Con-
vention.

8. Mr. AVAKOV (Union of Soviet Socialist Re-
publics), introducing his delegation's amendment
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(A/CONF. 129/C. 1/L.59), said that article 62 was a par-
ticularly complicated and delicate provision. It re-
flected the clash between two principles: the funda-
mental rule of treaty law pacta sunt servanda and the
important exception to it represented by the rebus sic
stantibus principle, which made it possible to depart
from that basic legal norm on the ground of a fundamen-
tal change of circumstances. The rebus sic stantibus
principle had the merit of recognizing that economic
and social developments could justify the unilateral
repudiation of a status quo. It thus tended to make legal
norms flexible, and from that point of view was a posi-
tive element.

9. He stressed that, in the context of the rule em-
bodied in article 62, it would be mistaken to think only
in terms of terminating or withdrawing from a treaty.
The fundamental change of circumstances could have
more limited results, such as a revision of the treaty or
its adaptation to the new circumstances.

10. He recalled that at the 1968-1969 Vienna Con-
ference on the Law of Treaties there had been con-
siderable controversy between the adherents of the
pacta sunt servanda rule and those of the rebus sic
stantibus principle. In actual fact there was no real
contradiction between the two principles, because they
were different in nature. The pacta sunt servanda rule
was an inalienable principle of international law,
whereas the rebus sic stantibus principle was an excep-
tion which related only to rare cases. The difficulty
which arose was that of determining the cases to which
the exception applied. As his delegation saw it, the
rebus sic stantibus principle constituted a strong medi-
cine which should only be used in homoeopathic doses;
if abused, it could have undesirable consequences.

11. At the 1968-1969 Conference his delegation had
therefore supported article 62 as a well-balanced article
which reflected the practice that had developed in the
matter. Paragraph 2 of the article was particularly im-
portant because it related to the integrity of boundaries.
While the wording of the present article 62 was accept-
able to his delegation, it had submitted its proposal to
amend it by replacing the words "if the treaty estab-
lishes a boundary" at the end of paragraph 2 by the
words "if the States parties to the treaty establish
a boundary on the basis of the treaty". That change
of wording would, it believed, improve the article by
excluding the possibility of interpreting paragraph 2
as enabling an international organization to be a full-
fledged party to a boundary treaty. It would also make
it clear that paragraph 2 dealt with State boundaries.
His delegation attached great importance to article 62,
which dealt with matters of both practical and theo-
retical interest.

12. Mr. RAMADAN (Egypt) said that article 62 was a
delicate and important article. Its provisions were
based on the corresponding article 62 of the 1969
Vienna Convention. Paragraph 1 contained the main
rule, but his delegation felt that its wording was not
sufficiently clear. Paragraph 4 dealt with the possibility
of suspending the operation of a treaty in the event of a
fundamental change of circumstances. The party in-
voking that suspension could then endeavour to estab-
lish a new balance by renegotiating the treaty with

its partners, and this weakened the argument about
the objectivity of the rule as a cause of termination of
treaties.
13. Paragraph 2 of article 62 contained a new element
by comparison with the 1969 text in that it referred to
international organizations as well as to States. The text
of the paragraph needed to be modified so as to rule out
any idea that an international organization could have
the capacity to establish boundaries for States. Ob-
viously, an international organization could not exer-
cise sovereign rights over the territory of States; the
International Law Commission pointed out in para-
graph (8) of its commentary to the article that not a
single example could yet be given of such a situation.
Clearly, only States could establish boundaries, and the
only treaties to which paragraph 2 of the article could
refer were those which established a boundary between
at least two States.
14. That being so, the question arose whether a treaty
establishing a boundary should be excluded from the
operation of the rebus sic stantibus principle. Two sit-
uations could arise. The first was that of a treaty estab-
lishing a boundary between States and covered by the
1969 Vienna Convention on the Law of Treaties. In that
connection, he reminded the Committee that Egypt had
ratified the Convention without making any reservation
to article 62.
15. The second case was that of a treaty establishing a
boundary between States to which an international or-
ganization was a party because the treaty contained
provisions concerning functions which the organization
was to perform, such as guaranteeing a boundary or
performing certain duties in boundary areas. He could
think of the example of a war or a frontier dispute
between two States; such a conflict might be terminated
by a treaty establishing a boundary and containing
provisions on a guarantee or inspection of the boundary
by an international organization. It might afterwards
happen that the organization ran into budgetary dif-
ficulties and its competent organs refused to vote the
necessary appropriations to meet those commitments,
and, at the same time, that a fundamental change of
circumstances occurred in that relations between the
signatory States improved. Could it be said that the
international organization was not entitled to invoke
that fundamental change of circumstances in order to
withdraw from the treaty? In his delegation's view it
should be able to do so.

16. The Egyptian delegation would be grateful if the
Expert Consultant would furnish a reply to that ques-
tion. His own feeling was that the reply would be in the
affirmative. It therefore seemed important to amend
paragraph 2 of article 62 in order to make it clear that it
concerned only the rights and obligations actually re-
lated to establishing boundaries between States.
17. The Expert Consultant's opinion would also be
welcome on the following hypothesis: a number of
States members of a customs union might each yield
part of its territory to the union for the purpose of
certain operations, and a subsequent change of political
circumstances might necessitate the withdrawal of one
of those States from the union. Would the exception
provided for in article 62, paragraph 2, have the effect
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of preventing the State in question from regaining juris-
diction over that part of its territory?
18. In the light of what he had said, the Egyptian
delegation, while appreciating the purpose of the Ar-
gentine amendment, found difficulty in supporting it
because it would permit an international organization to
enter into a treaty with only one State which established
a boundary of a State. He likewise sympathized with
the intention underlying the Soviet amendment, but
considered that its wording should be reviewed and
clarified, as it opened the way to confusing the bound-
aries of States and boundaries in the wider sense of
limits of place for exercising authority. Futhermore, it
did not avoid his delegation's criticism of paragraph 2 of
the same article.

19. Mr. CRUZ FABRES (Chile) called attention to
the risks to the stability of treaty relations inherent in
the doctrine of rebus sic stantibus, which, in the opin-
ion of most jurists, should be treated with particular
caution. His delegation was especially concerned at the
absence of a binding system for the settlement of treaty
disputes. Chile had therefore entered a reservation di-
rectly affecting article 62 of the Vienna Convention on
the Law of Treaties at the time of ratifying the Conven-
tion. His comments on the present draft should be
understood as being without prejudice to that reser-
vation.

20. The International Law Commission's Special
Rapporteur on the topic had explained in his ninth
report why it had not been possible to duplicate in
the present text the provisions of article 62, subpara-
graph 2 (a), of the 1969 Vienna Convention. To have
done so would have been to imply what was unaccept-
able, namely, that international organizations could
dispose of territory. It was the Chilean delegation's
view that the Argentine amendment was unacceptable
for the same reason. On the other hand, the Commis-
sion's present draft of paragraph 2 reflected situa-
tions where, for purposes other than that of establishing
the boundary itself, international organizations might
be parties to a treaty between States establishing a
boundary. The term "boundary" should be understood
as having exactly the same significance in the present
draft as it did in the Vienna Convention.

21. Mr. SOMDA (Burkina Faso) said that, notwith-
standing the useful clarification provided by the Inter-
national Law Commission's commentary to article 62,
there still seemed room for improvement in paragraph 2
of the draft, which failed to establish clearly which
bodies were entitled to conclude the treaties in question
and what boundaries were involved.

22. The Argentine amendment could be said to pro-
vide some additional precision in so far as it specified,
in subparagraph 2 (a), that the boundary in question
must be that of a State; on the other hand, the provi-
sions of subparagraph 2 (b) of the amendment rein-
troduced uncertainty by being open to different inter-
pretations. His delegation considered that it posed
more questions than it solved, and therefore should not
be accepted.

23. The Soviet Union proposal seemed to take better
account of the Commission's idea, besides making two

points clear rather than one: first, that it was States
which were entitled to conclude treaties establishing
boundaries; and secondly, that the boundaries in ques-
tion were those established between States.

24. His delegation supported that amendment. If it
was not adopted, it could approve the Commission's
draft provided that the words "of a State" were added
at the end of paragraph 2.

25. Mr. GAUTIER (France) said that the issue of
fundamental change of circumstances should be con-
sidered in close connection with that of supervening
impossibility of performance—the subject of article 61,
which had been accepted without debate.

26. Paragraph 2 of the International Law Commis-
sion's text perhaps suffered from the consequences of
attempting both to deal with existing situations and to
foresee others that might occur with the evolution of the
law related to international organizations. It was based
on the traditional concept that only States disposed of
territory and that only the limits of territories con-
stituted boundaries. His delegation approved the Com-
mission's approach. The paragraph applied basically to
treaties between States to which international organ-
izations might, because they were attributed certain
functions, also become parties. The Commission had
not wished, however, to prejudge the future, and had
expressed in very general terms the notion of establish-
ment of boundaries by treaty. Under the circumstances
it might be wise to leave well alone. His delegation
therefore preferred the text presented by the Commis-
sion to the versions which would result from either of
the amendments.

27. Mr. ULLRICH (German Democratic Republic)
expressed his delegation's acceptance of article 62 in
principle; the Soviet Union amendment reflected inter-
national practice and seemed likely to make the text
clearer, although the English version of the wording
of that amendment might be improved. The Argentine
amendment had the merit of reflecting the wording used
in the Vienna Convention on the Law of Treaties. He
suggested that the Committee should approve the Com-
mission's draft in one of two forms: either as amended
by the Soviet Union proposal, or as amended along the
lines proposed by Argentina, with a modification which
took account of the Soviet Union proposal. As far as
the Argentine amendment was concerned, he assumed
that the conclusion of a treaty establishing a boundary
would be performed by at least two States. His del-
egation would not object to the draft article being
transmitted to the Drafting Comittee with the two
amendments.

28. Mr. FOROUTAN (Islamic Republic of Iran) con-
curred with the International Law Commission's view,
expressed in paragraph (1) of the commentary to arti-
cle 62, that article 62 of the 1969 Vienna Convention
achieved "a delicate balance . . . between respect for
the binding force of treaties and the need to terminate
or withdraw from treaties which have become inap-
plicable as a result of a radical change in the circum-
stances which existed when they were concluded".
The article was to be welcomed for its division of the
wording of article 62, paragraph 2, of the 1969 Vienna
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Convention into two separate paragraphs. His delega-
tion approved the text presented by the Commission,
but would have no objection if the words "of a State"
were added at the end of paragraph 2, or, alternatively,
if the concluding clause read " . . . if the treaty estab-
lishes a State boundary".
29. Mr. SANYAOLU (Nigeria) emphasized the im-
portance for the law of treaties of the principle of rebus
sic stantibus. The question before the Committee was
whether a provision on the subject similar to that in the
1969 Vienna Convention should be made in respect of
international organizations. In the Nigerian delega-
tion's view, the answer to that question was in the
affirmative.
30. The International Law Commission had pointed
out that much consideration had been given to the issue
of the capacity of international organizations to be par-
ties to treaties establishing boundaries. The outcome of
its deliberations was reflected in the wording of para-
graph 2 of the article. His delegation agreed with the
Commission that it was possible for an organization to
be a party to a treaty establishing a boundary between
two or more States. For example, if the United Nations
was empowered to administer a territory, it might par-
ticipate in the conclusion of a treaty with two or more
States to delimit the boundary of such a territory.
31. It was his delegation' s reading of the amendments
by Argentina and the Soviet Union that they excluded
such a possibility. It consequently found them unac-
ceptable, and would favour the adoption of the Inter-
national Law Commission's draft.
32. Mrs. THAKORE (India) said that draft article 62
followed article 62 of the 1969 Vienna Convention in
defining strictly the conditions in which recourse could
properly be had to the principle of fundamental change
of circumstances. Paragraph 2 of the draft article had
been worded to express the idea that only States could
possess territory and that only a delimitation of ter-
ritory between States constituted a boundary. Thus,
the rule in subparagraph 2 (a) of article 62 of the 1969
Convention would apply solely to treaties that estab-
lished the boundary between at least two States to
which one or more international organizations were
parties. The International Law Commission had inter-
preted the word "boundary" in a broad sense as in-
cluding maritime boundaries.

33. Notwithstanding the doubts expressed regarding
the utility of paragraph 2, her delegation considered
that it could apply to certain situations that had arisen
as a result of the new concepts that had emerged at the
Third United Nations Conference on the Law of the
Sea. For instance, the International Sea-Bed Authority
might be required to conclude agreements establishing
lines, some of which might be treated as boundaries. If
it did, in addition to boundaries between States there
would be boundaries between States and international
organizations—in the case in point, between States and
the International Sea-Bed Authority. In such a case,
paragraph 2 of the article could prove useful.

34. With regard to the Argentine amendment to the
article, the addition of the words "of a State" in its
subparagraph 2 (a) involved a substantive change and
would give rise to difficulties; she was therefore unable

to accept it. The Soviet Union amendment did not
clarify the article to any appreciable extent. She there-
fore supported the Commission's draft of paragraph 2
of article 62, subject to such drafting changes as might
be required.

35. Mr. TEPAVICHAROV (Bulgaria) observed that
paragraph 1 of article 62 was sufficiently flexible to
accommodate a situation that might arise in the future,
since the rule it stated was based on the practice of
States. He noted, however, that although the text of the
1969 Vienna Convention had been adapted to suit the
requirements of the draft, there were substantial dif-
ferences in regard to the scope of application of the
draft article by States on the one hand and international
organizations on the other. That difference stemmed
from the distinction that existed between States and
international organizations as subjects of international
law, and involved three elements of particular impor-
tance: the difference in the extent to which the re-
sponsibility of an international organization could
be engaged without engaging the responsibility of its
member States; the capacity of an international organ-
ization to be a party to a treaty establishing boundaries;
and the practice of international organizations.

36. He agreed with the view that an international or-
ganization did not have territory and could not nego-
tiate treaties establishing boundaries, and that it was
not for the Conference, but for States, to define what
was a boundary. As matters stood, an international
organization could delineate a boundary if so requested
and empowered by the States concerned, but it could
not establish one. Admittedly, as the International Law
Commission had pointed out in the commentary to the
article, practice in the matter was not conclusive;
however, what was needed in the case of article 62 was
clarity. His delegation therefore understood the rule
stated in paragraph 2 to apply only to treaties estab-
lishing boundaries between at least two States to which
one or more international organizations were parties.
For that reason, it could support the Commission's
draft if it was amended in accordance with the So-
viet Union proposal and if the English version of the
wording proposed by the Soviet Union was corrected to
read: "if the States parties have established a boundary
by this treaty". His delegation could not support the
Argentine amendment because the words "a treaty
between one or more States and one or more inter-
national organizations" seemed to contemplate a situa-
tion in which a State and an international organization
could conclude a treaty concerning boundaries.

37. Mr. PISK (Czechoslovakia) said that paragraph 2
of article 62 expressed the principle embodied in the
1969 Vienna Convention that a fundamental change of
circumstances could not be invoked in the case of a
treaty establishing a boundary. His delegation ap-
proved the transposition of that principle to the draft
articles. He noted that article 62 had been worded to
take account of the traditional view that only States
possessed territory and that only a delimitation of the
territory of States constituted a boundary. Thus, the
only treaties to which the rule laid down in paragraph 2
could apply were treaties establishing boundaries be-
tween at least two States where the parties to the treaty
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included one or more international organizations. The
paragraph implied that an international organization
could be a party to such a treaty if it was empowered
under the treaty to perform certain functions.
38. A more complex question was whether, given
developments in international law, the term "bound-
ary" should be interpreted more broadly than before.
On that point it was necessary to proceed on the basis of
general consideration about the nature of the principle
concerning a fundamental change of circumstances.
The exceptions to that basic principle had been defined
narrowly because, if a fundamental change of circum-
stances could be invoked too broadly as a ground for
invalidating a treaty, the principle pacta sunt servanda
would be directly contradicted and the security of
treaty relations would be endangered. The exceptional
nature of the rule about a fundamental change of cir-
cumstances was emphasized by the negative formula-
tion of article 62: "a fundamental change of circum-
stances . . . may not be invoked . . . unless . . .". The
stabilizing effect, and the object, of article 62, para-
graph 2, called for adherence to what the 1969 Vienna
Convention meant by the term "boundary". In his
delegation's view, therefore, it would not be appro-
priate to extend that term to include, for example, the
limits of the continental shelf or the exclusive economic
zone.

39. The fact that the exception established in arti-
cle 62, paragraph 2, applied to treaties in which States
established boundaries between themselves would be
spelt out more emphatically if it was expressed clearly
in the wording of the paragraph. His delegation there-
fore supported the Soviet Union proposal, which was in
keeping with the intention underlying paragraph 2 of the
Commission's draft. The condition for the conclusion
of the treaty establishing the boundary was that the
parties should be at least two States.
40. As to the paragraph 2 proposed by Argentina, the
words "a treaty between one or more States and one or
more international organizations", taken in conjunc-
tion with the proposed subparagraph (a), implied that
an international organization could participate in es-
tablishing the boundaries of a State in a treaty. Ac-
cordingly, for the article as a whole, his delegation
supported the Commission's wording as amended by
the Soviet Union proposal.

41. Ms. WILMSHURST (United Kingdom) said that
her delegation approved the International Law Com-
mission's text. Paragraph 1 stated the general princi-
ple of rebus sic stantibus, while paragraph 2 provided
the exception concerning boundaries. The Commission
had used wording modelled precisely on that of arti-
cle 62, subparagraph 2 {a), of the 1969 Vienna Con-
vention, and in her delegation's view the Conference
should leave it as it was. Her delegation therefore op-
posed both the Argentine amendment and the Soviet
Union proposal.
42. Mr. MONNIER (Switzerland) said that his del-
egation too approved the International Law Commis-
sion's draft. With regard to the amendments of Argen-

tina and the Soviet Union, the concept of boundaries
was well established in international law and signified
solely political boundaries which delimited the territory
of a State. A boundary was a line that determined the
geographic area over which the State exercised sover-
eignty. Thus, the term "boundary" could not denote
customs boundaries nor could it apply to maritime lim-
its beyond the territorial sea, such as the continental
shelf or economic zone. Within such areas, the riparian
State had only certain sovereign powers. The term used
in that regard was not "boundary", but rather "outer
limits". Consequently, a boundary could only be one
between States and established by States. The fact that
one or more organizations could be parties to a treaty
between States establishing a boundary and conferring
on those organizations certain supervisory or other
functions altered nothing. Furthermore, the term
"boundary" could not apply to the "territory" of an
international organization, for international organiza-
tions did not have territory as such. That was why an
international organization had to establish itself on the
territory of a State and conclude a treaty with that State
in order to regulate its legal status.

43. In his delegation's view, therefore, the proposal
by Argentina to add the words "of a State" after the
word "boundary" was unnecessary, as was the Soviet
Union proposal. As the rebus sic stantibus rule could be
invoked only in exceptional cases, as provided in the
1969 Vienna Convention and in the draft article itself,
similarly the term "boundary" should be understood
as expressing the concept that was traditionally and
generally recognized. However, the rearrangement of
wording which the Argentine amendment proposed
might be referred to the Drafting Committee.

44. Mr. HERRON (Australia) said that his delegation
could have accepted a broader reference in paragraph 2
of article 62 to a treaty relating to the status of territory,
rather than the existing reference to a treaty estab-
lishing a boundary. It saw no need to adopt a restrictive
approach to paragraph 2, and could accept the Inter-
national Law Commission's draft. The Commission
had advisedly imported into paragraph 2 a reference to
two or more States and one or more international organ-
izations: the reference to two or more States made it
sufficiently clear that what was involved were bound-
aries between States, while the reference to interna-
tional organizations was appropriate because, in a
treaty between States establishing a boundary, func-
tions could conceivably be assigned to an international
organization with respect to that boundary or other
aspects of the relationship between the States. For
instance, the International Sea-Bed Authority, the
United Nations Council for Namibia or a body as-
sociated with the Antarctic Treaty regime might well be
involved in such a treaty. His delegation therefore con-
sidered that the Commission's text of paragraph 2 was
entirely appropriate, and it did not support either of the
amendments.

The meeting rose at 1.05 p.m.
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22nd meeting
Thursday, 6 March 1986, at 3.20 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11]

Article 62 (Fundamental change of circumstances)
(concluded)

1. Mr. LUKAS1K (Poland) said that his delegation
attached the greatest importance to the principle estab-
lished in article 62 of the 1969 Vienna Convention on the
Law of Treaties' that no fundamental change of circum-
stance might be invoked as a ground for terminating or
withdrawing from a treaty establishing a boundary be-
tween States. He believed it might be concluded from
the draft article prepared by the International Law
Commission, and even more from the comments of
some delegations, that treaties of a similar nature could
be concluded between States and international organ-
izations, or even between international organizations.
2. His delegation rejected the idea of allowing inter-
national organizations to establish boundaries, not only
because they did not possess territory but because such
a right was solely the attribute of sovereign States.
Unfortunately, the possibility that international organ-
izations might have the same right was envisaged in
article 62. If, as had been suggested, the intention of the
Commission had been to refer to agreements concluded
by international organizations concerning other types
of boundary, such as the limit of the continental shelf,
economic zones, outer space, then the choice of the
term "boundary", transplanted from the 1969 Vienna
Convention, was misleading and subject to different
interpretations. While his delegation rejected the idea
that international organizations could conclude treaties
establishing State boundaries, it had no objection to
their concluding treaties concerned with the delim-
itation of areas other than State territories. In the latter
case, it would perhaps be better to allow both States
and international organizations to avail themselves of
the right to invoke fundamental change of circum-
stances as a ground for termination or withdrawal from
a treaty, since such changes often occurred in respect of
non-State territories of the type he had mentioned.
Such a possibility should, however, never be allowed in
respect of State boundaries.

3. His delegation therefore considered both the pro-
posed amendments very useful. The proposal by the

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

Union of Soviet Socialist Republics (A/CONF. 129/C. 1/
L.59) was a simpler one, and, if adopted as suggested by
the representative of the German Democratic Republic
at the previous meeting to read "if the States parties
establish a boundary in this treaty", could remove dif-
ferent interpretations of the word "boundary". While
his delegation did not accept the view that an inter-
national organization could participate in a treaty es-
tablishing a boundary on equal footing with States, it
nevertheless felt that such an organization might be
entrusted with a specific role with respect to boundaries
thus established. The situation would in any case be
fully governed by the relevant provisions of article 62.

4. Mrs. OLIVEROS (Argentina) said she believed
there was a consensus in favour of maintaining the
situation whereby a fundamental change of circum-
stance could not be invoked as a ground for terminating
or withdrawing from a treaty establishing a boundary
between States. However, there had been no response
to her delegation's proposal that paragraphs 2 and 3
of the International Law Commission's article should
be combined (see A/CONF. 129/C.l/L.57 as orally re-
vised). Her delegation could thus reduce its proposed
amendment to only one point—based on its under-
standing that there was a consensus that in the present
context "boundaries" meant the boundaries of States
only—namely, that States alone, and not international
organizations, could fix boundaries for themselves.
Her delegation's revised amendment would thus in-
volve simply adding the words "of a State" at the end of
paragraph 2 of article 62.

5. Mr. RASOOL (Pakistan) said that the revised
amendment just proposed by the representative of
Argentina represented a substantive change. While
stressing that at the present time boundaries could in
practice be established only between States, the Inter-
national Law Commission had left open the possibility
that at some time in the future two States might con-
clude a treaty establishing an international organization
under which that organization was given a separate
territory. Thus, the possibility of future development of
the law was retained, which was not the case under the
Argentine amendment.

6. His delegation felt that the amendment of the So-
viet Union introduced an element of contradiction. The
article proposed by the Commission envisaged a treaty
where both States and international organizations were
equal parties in establishing a boundary, which was
understood to be that of a State. By retaining the first
part of paragraph 2, the Soviet amendment envisaged
international organizations as parties to such a treaty,
but with the question of the establishment of a bound-
ary being left to the States. It appeared that in such a
case an international organization would participate in
the negotiations, thus becoming a party to the treaty,
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but its sole purpose would be decided by others. In the
light of those considerations, his delegation supported
article 62 as drafted by the Commission.

7. Mr. NEGREIROS (Peru) said that in his delega-
tion's view the purpose of the present Conference was
not to create new international legal institutions or to
reform existing ones, but to adopt an instrument com-
plementing the work of codification carried out in the
1969 Vienna Convention. His delegation therefore con-
sidered it dangerous to apply excessive innovative zeal
only a decade and a half after that Convention had
established a basis for relations between States, now
that international organizations were being included
in the ambit of those relations. The Conference was
seeking to improve the involvement of international
organizations in international affairs by granting them
certain rights, but without making them entities com-
parable with States. While his delegation favoured the
involvement of international organizations in inter-
State affairs, it emphasized that they were not States
or equivalent entities and must conform strictly to
the rules governing relations between States. For those
reasons, the new convention should keep as close as
possible to the 1969 Vienna Convention. He thought
that the revised form of the Argentine amendment was
appropriate, since it would avoid future problems of
interpretation.

8. Mr. SWINNEN (Belgium) said that his delegation
had no difficulty with the International Law Commis-
sion's article 62. The doubts and reservations reflected
in the amendments proposed by Argentina and the So-
viet Union were, he felt, satisfactorily answered
in the Commission's commentary to its text (see A/
CONF. 129/4). The draft article was in his view suf-
ficiently precise, and he was afraid that modifications
aimed at ensuring greater precision were not only su-
perfluous but might lead to confusion or undermine
established principles of general international law. The
term "boundaries" could refer only to State bound-
aries. Only States, as subjects of international law, had
the capacity to establish boundaries. His delegation
therefore gave its full support to article 62 as drafted by
the Commission. However, it was not opposed to that
text and the proposed amendments being referred to the
Drafting Committee.

9. Mr. BOUCETTA (Morocco) said that it was gen-
erally accepted in the practice of States that a fun-
damental change of circumstances was a ground for
terminating or withdrawing from a treaty, subject to
certain exceptions, such as illicit or unequal treaties or
those based on a fait accompli or acquired rights. The
International Law Commission had attached great im-
portance in its work on the 1969 Vienna Convention to
the need strictly to define the circumstances in which it
was permissible to terminate or withdraw from a treaty.
That was underlined by the negative formulation of
article 62, paragraph 1, of that instrument. Paragraph 2
of that article indicated two cases where the article did
not apply, the first relating to treaties establishing a
boundary between States, an exclusion which the Com-
mission had considered necessary in order to avoid a
dangerous source of friction. The second exception,
which was the subject also of paragraph 3 of the draft

article, contained the impossibility of invoking a fun-
damental change of circumstances resulting from a
breach by the party invoking it.
10. His delegation took the view that an international
organization clearly could not establish State bound-
aries, let alone its own, although situations might arise
where States parties to a treaty establishing a boundary
between them desired the participation of an interna-
tional organization for certain limited and defined func-
tions. However, in no circumstances could an inter-
national organization conclude a treaty establishing a
boundary on behalf of a State.
11. His delegation was in favour of maintaining arti-
cle 62 in the form proposed by the International Law
Commission. It might, however, wish to comment on
the matter again after hearing the Expert Consultant's
explanation of that text.
12. Mr. CORREIA (Angola) said that his delegation
had no difficulty in accepting the Commission's draft,
but believed it was necessary to make it clear that the
term "boundary" meant only State boundaries and that
only States had the capacity to conclude treaties estab-
lishing boundaries. It therefore had certain reservations
in respect of paragraph 2. The term "boundary" was
perhaps insufficiently clear, and the amendments pro-
posed by Argentina, as orally revised, and the Soviet
Union provided a basis for improving the paragraph.
Those amendments, together with the text of the article
proposed by the Commission, should therefore be re-
ferred to the Drafting Committee.

13. Mr. RODRfGUEZ CEDENO (Venezuela) said
that, as the International Law Commission had pointed
out in paragraph (1) of its commentary to the text,
article 62 established a delicate balance between re-
spect for the binding nature of treaties and the need to
be able to terminate or withdraw from them in the case
of a fundamental change of circumstances. Under the
1969 Vienna Convention, fundamental change of cir-
cumstances was not a ground for so doing where the
treaty was one establishing a boundary or where the
change was due to a breach by the State invoking it.
The fact that the basic subject of the present draft
convention was relations between States and interna-
tional organizations had led to the expression of cer-
tain reservations related to the differences between the
present situation and that of the earlier Convention. His
delegation was concerned about the rather hypothetical
capacity of an organization to participate in a treaty
for the establishment of a "boundary", a term which
was already defined in international law and closely
linked to States and their powers. Under such a hypoth-
esis, the activities involved would be those arising from
boundary-related questions rather than the actual es-
tablishment of boundaries. A codification which had
regard to the future should certainly take account of
those situations which, although unlikely, were never-
theless possible, but the hypothesis that a boundary
could be established by a subject of international law
which was not a State was an impossible one, since the
term "boundary" itself was defined as relating exclu-
sively to States. Although to his delegation it seemed
superfluous, the precision contained in the amendment
proposed by Argentina, as orally revised, might never-
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theless be acceptable. A similar precision was con-
tained in the Soviet Union amendment, which could
probably be combined with the Argentine amendment.
In the view of his delegation, both amendments should
be referred to the Drafting Committee.

14. Mr. WANG Houli (China) said that while his del-
egation could accept the Commission's article 62, there
was some problem of understanding. A border in inter-
national law determined the boundary line between
States, and, traditionally, the decision to establish such
a line was a matter between States. International organ-
izations had no territory and therefore did not have to
decide on their boundaries. However, the slight pos-
sibility of such an organization becoming a party to a
treaty dealing with a boundary could not be excluded.
On that understanding, his delegation could support
paragraph 2 of the article as drafted, but it could not
agree that "boundary" in that context also included the
limit of economic zones or of the continental shelf. The
amendments of the Soviet Union and Argentina were
intended to clarify the content of the article, and his
delegation did not object to their being referred to the
Drafting Committee.

15. Mr. MIMOUNI (Algeria) said that the Interna-
tional Law Commission's draft, which was largely
based on the 1969 Vienna Convention, raised two basic
issues: the capacity of international organizations to
conclude treaties establishing boundaries or to dispose
of territory, and the concept of a boundary. The arti-
cle had been drafted in accordance with the traditional
idea that only States had territories and consequently
only the delimitations of the territories of States
were boundaries. The Commission in its commentary
had indicated that the rule in paragraph 2 applied only
to treaties establishing boundaries between at least
two States to which one or more international organ-
izations were parties. The Algerian delegation believed
that only States could conclude treaties establishing
boundaries and that international organizations could
exercise only specific functions in that connection. It
therefore could not support the first subparagraph in
the amendment proposed by Argentina. While not ob-
jecting to the remainder of that proposal, it be-
lieved that the addition of the words "of a State" at
the end of paragraph 2 was unnecessary, as the word
"boundary", as used in that paragraph, referred to the
boundary of a State. For these same reasons, and even
if the Soviet amendment did try to bring in greater
precision, the Algerian delegation preferred not to de-
part too much from the wording of the 1969 Vienna
Convention. In conclusion, therefore, the Algerian
delegation preferred the Commission's draft.

16. Mr. AL JARMAN (United Arab Emirates) said
that, in his delegation's view, international organiza-
tions could not deal with matters of sovereignty, which
were the domain of States. States alone were com-
petent to determine the boundaries between them, and
the treaties referred to in article 62 were those estab-
lishing boundaries between at least two States. Inter-
national organizations could only be parties, but not
determining parties to those treaties. The wording used
by the International Law Commission was very gen-
eral, and his delegation interpreted the reference to

boundaries as meaning the boundaries of the entire
State, including territorial waters, economic zones and
the continental shelf. The original amendment pro-
posed by Argentina was somewhat narrow in scope,
since it referred only to territorial or State boundaries,
and was therefore a fundamental departure from the
Commission's draft. His delegation had not yet been
able to study the revised version of the Argentine
amendment. The Soviet proposal did not basically
change the Commission's draft, which his delegation
preferred as it stood.
17. Mr. ALM0D6VAR (Cuba)said that it appeared,
in principle, unnecessary to introduce an exception to
the rule in article 62. However, the International Law
Commission had provided detailed explanations, and in
paragraph (6) of its commentary had even gone so far as
to make disclaimers concerning interpretation of the
1969 Vienna Convention and the Convention on the
Law of the Sea. Paragraph (11) of the commentary, in
its reference to treaties establishing a boundary be-
tween at least two States to which one or more inter-
national organizations were parties, contained an idea
which needed closer study. The delegation of Argen-
tina's attempt to clarify the expression "boundary of a
State" was praiseworthy, but did not eliminate the
problem of interpretation. The amendment of the So-
viet Union was clearer. He felt that consultation be-
tween the two delegations might result in production
of a text which could be referred to the Drafting Com-
mittee.

18. The CHAIRMAN, summing up, said that many
views had been expressed both for and against the
Commission's article 62 and the two amendments
thereto, and the Committee would have to decide
whether those amendments related to matters of sub-
stance. In his view the article was in no way concerned
with the creation or establishment of rights for interna-
tional organizations, and the Conference was codifying
the law of treaties and not the rights of international
organizations.
19. As he understood them, the Argentine amend-
ment, as orally revised, meant that "boundaries" were
the boundaries of a State in the context of the draft
article, while the Soviet amendment meant that only
States could establish the boundaries of States. If there
was no objection, therefore, he would take it that the
Committee of the Whole approved the International
Law Commission's text, approved the two proposed
amendments as drafting amendments and agreed to
refer them to the Drafting Committee.

// was so decided.

Article 65 (Procedure to be followed with respect to
invalidity, termination, withdrawal from or suspen-
sion of the operation of a treaty)

Paragraph 3

20. Mr. ISAK (Austria), introducing the amendment
proposed by his own delegation and that of Egypt
(A/CONF.129/C.l/L.58/Rev.l), said that, generally
speaking, article 65 as drafted by the International Law
Commission was satisfactory. However, the opening
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clause of paragraph 3 of the Commission's draft dif-
fered from that of article 65, paragraph 3, of the 1969
Vienna Convention, which read: "If, however, objec-
tion has been raised by any other party,. . .". The idea
behind that formulation was to link paragraph 3 of the
article to paragraph 2, particularly in respect of the
time-limit imposed on the right to raise an objection to a
notification made under paragraph 1 of the article. In
wording paragraph 3 of the present draft article, the
Commission had departed from that formulation in or-
der to disconnect the paragraph from paragraph 2, the
reason being, as it had observed in paragraph (4) of
its commentary to the article, that in the case of the
treaties which were the subject of the draft articles, it
would be advisable not to provide for loss of the right to
raise an objection to a notification designed to dissolve
or suspend a treaty. But the new wording set up a
contradiction, since paragraph 2 of the article did im-
pose a time-limit on that right, whereas paragraph 3 did
not. Irrespective of the question of the admissibility of
an objection raised beyond the time-limit established in
paragraph 2, his delegation considered that the opening
clause of paragraph 3 could not confer on such an
objection the legal effects contemplated in paragraph 2.
The new wording would only widen the scope for the
objections which were subject to the dispute settlement
procedure provided for in paragraph 3.

21. His delegation was well aware of the legal prob-
lems which the formulation in the 1969 Vienna Conven-
tion could not solve—particularly that of prescription—
and which remained unsolved with the new formula-
tion. However, the new wording in paragraph 3 created
a new regime which differed from that of the 1969
Vienna Convention. In order to avoid the existence of a
double regime, which would certainly not contribute to
the predictability, precision and certainty of interna-
tional relations under international law, the Austrian
and Egyptian delegations proposed the reinstatement
of the formulation used in the 1969 Vienna Convention.
That would certainly improve the wording of the article
and facilitate the future application and interpretation
of its provisions.

22. Mr. RIPHAGEN (Netherlands) said that the In-
ternational Law Commission had given a reason for
changing the wording of paragraph 3. If the Conference
decided to revert to the old formulation, it would give
the impression that it rejected the idea that the time-
limit of not less than three months established in para-
graph 2, in other words a minimum period, should not
be applicable in paragraph 3, which dealt implicitly with
a maximum period. He would prefer the matter to be
referred to the Drafting Committee, which would de-
cide whether a matter of substance was involved.

23. Mr. STEFANINI (France) said that his delegation
had certain doubts about the scope of article 65 and
reserved the right to speak on the subject at a later
stage. However, it was prepared to accept the Commis-
sion's text provisionally and had no objection to the
proposed amendment. He suggested that in the French
version of the amendment the word "cependant"
should be replaced by the word "toutefois".

24. Mr. FOROUTAN (Islamic Republic of Iran) said
that his delegation found the change introduced by

the International Law Commission at the beginning of
paragraph 3 unsatisfactory, because the paragraph no
longer had its place in the succession of steps which had
to be followed in cases of dispute. Taking into con-
sideration the time-limit stipulated in paragraph 2, it
would normally be the case that after its expiry the
notifying party would be free to carry out the measure it
had proposed, in the manner provided in article 67.
Paragraph 3 represented a step which was out of line
with the preceding paragraph. It was unnecessary to
depart from the language of the 1969 Vienna Conven-
tion at that point. His delegation therefore approved
the amendment proposed by Austria and Egypt and
suggested that it should be referred to the Drafting
Committee.

25. Mr. BERMAN (United Kingdom) said that para-
graph 3 represented a substantive and unjustified de-
parture from the 1969 Vienna Convention. It should
be amended to reinstate the wording of that instru-
ment. Consequently, his delegation fully supported the
amendment put forward by Austria and Egypt and sug-
gested that the article as thus amended should be re-
ferred to the Drafting Committee.

26. Mr. NGUAYILA (Zaire) said that his delegation
could accept the draft article prepared by the Inter-
national Law Commission. In general, the article took
its inspiration from the corresponding article of the 1969
Vienna Convention. The amendment proposed by Aus-
tria and Egypt seemed to involve a drafting change.

27. Mr. RODRIGUEZ CEDENO (Venezuela) said
that article 65 established a suitable mechanism for
ensuring stability and legal certainty in treaty rela-
tions. The requirement of notification prevented a party
to a treaty from taking arbitrary measures unilaterally
to dissolve it or suspend it. The article reflected arti-
cle 65 of the 1969 Vienna Convention, which had been
debated thoroughly and at length. Paragraph 3 con-
cerned objections to proposals for the dissolution
or suspension of a treaty, as well as the obligation of
States to solve their differences peacefully, which was
a fundamental principle of the Charter of the United
Nations. The reference to Article 33 of the Charter
expressed the well-established principle that States had
a choice of means for settling disputes. The amendment
proposed by Austria and Egypt brought the text into
line with that of the 1969 Vienna Convention. His del-
egation could therefore accept it, and agreed that it
should be referred to the Drafting Committee.

28. Mr. AENA (Iraq) said that in general his delega-
tion found article 65 as prepared by the International
Law Commission acceptable, since it laid down a pro-
cedure that ensured justice for all parties to a dispute
relating to the dissolution or suspension of a treaty. The
achievement of a solution through the means indicated
in Article 33 of the Charter of the United Nations was
appropriate. His delegation supported the proposal by
Austria and Egypt and agreed that it should be referred
to the Drafting Committee.

29. Mr. RASOOL (Pakistan) said that his delegation
approved the wording of article 65 proposed by the
International Law Commission. The amendment of
Austria and Egypt seemed to introduce a change of
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substance, and his delegation therefore opposed it.
However, if the Committee clearly understood the pro-
posal as involving only a matter of drafting, his delega-
tion would not object to it being referred to the Drafting
Committee on that understanding.
30. Mr. HERRON (Australia) said that in his view the
International Law Commission had not necessarily
made a change of substance; what it had done was to
decide between two possible interpretations of the
words "if, however, objection has been raised" in arti-
cle 65, paragraph 3, of the 1969 Vienna Convention,
which were ambiguous. Not to accept the change pro-
posed by the Commission would be tantamount to
choosing deliberately to retain the ambiguity. His del-
egation preferred the future convention not to contain a
known ambiguity, and therefore agreed with the Com-
mission's decision to make it clear that article 65, para-
graph 3, did not prescribe loss of the right to raise an
objection to a notification concerning the dissolution or
suspension of a treaty. Accordingly, it approved the
Commission's wording.

31. With regard to the possible effect of the change
introduced by the Commission on the interpretation of
the corresponding article of the 1969 Vienna Conven-
tion, the ambiguity of the article would remain, but the
international community would probably interpret it in
accordance with subsequent practice.
32. Mr. MORELLI (Peru) said that his delegation
supported the proposals by Austria and Egypt. How-
ever, in the Spanish version of the amendment, the
words "no obstante" should be replaced by the words
"por el contrario", which were the ones used in arti-
cle 65, paragraph 3, of the 1969 Vienna Convention.

33. Mr. DENG (Sudan) said that his delegation found
the language of paragraph 3 incompatible with that of
paragraph 2. The wording proposed by Austria and
Egypt would therefore be acceptable, provided it im-
plied the continuance of the right of objection, as ad-
vocated by the International Law Commission.

34. Mr. SZASZ (United Nations) said that his delega-
tion was of two minds regarding the proposal by Austria
and Egypt to reinstate the language of the 1969 Vienna
Convention. Any deviation from that Convention was
undesirable unless the special nature and requirements
of international orgnizations in relation to the draft
convention justified it. In his view, the justification in
the present case would be that international organiza-
tions, because of their international structure, might
not react as fast as States to a notification under ar-
ticle 65, paragraph 1. For organizations such as the
United Nations which had executive heads empowered
to act on behalf of the organization, the time-limit of
three months should not present a problem. Smaller
international organizations possessing treaty-making
capacity might, however, not be able to react within
that period, and consideration should therefore be
given to wording the article so as to cater to them.

35. The International Law Commission had decided
to make no distinction between States and international
organizations in paragraph 2; indeed, such a distinction
would have created a problem because it would not
have been clear, if there had been prescribed for organ-

izations either a longer period than for States or no
period at all, what would be the position of a party
making a notification pursuant to paragraph 1. If the
wording of article 65, paragraph 3, of the 1969 Vienna
Convention could be interpreted as prescribing a time-
limit for an objection to a notification, it would be
inadequate for use in the present draft in respect of
international organizations. That might therefore be a
reason for deviating from the 1969 wording.
36. In the view of his delegation, either choice in-
volved interpreting article 65, paragraph 3, of the 1969
Vienna Convention, which strictly speaking was some-
thing that this Conference could not do. Accordingly, if
the proposal by Austria and Egypt was rejected, the
Conference should place it on record that, in rejecting
it, it did not thereby mean to give a restrictive inter-
pretation to the Vienna Convention on the Law of
Treaties. If on the other hand the proposal was adopted,
the Conference should place on record its intention that
article 65, paragraph 3, of the future convention should
not be given a restrictive interpretation.
37. Mr. MONNIER (Switzerland) said that it was
clear from the discussion that article 65 involved
closely interrelated considerations of substance and
form. The real difficulty was that the International Law
Commission's wording aimed at a change of substance
but did not make that change of substance clear. His
delegation saw no fundamental difference in meaning
between the words "when an objection is raised" and
the words "if, however, objection has been raised".
The substantive point which the Commission had
sought to make was that it was inappropriate that the
draft convention should provide for loss of the right to
raise objections to a notification designed to dissolve or
suspend a treaty. His delegation was not convinced of
the need for the new instrument to diverge from the
1969 Vienna Convention on that point of substance.
Secondly, if that Convention did contain an ambiguity,
he doubted the wisdom of adding to that ambiguity by
adopting an article which aimed at a change of sub-
stance but whose language failed to achieve one. In
his view, the need for certainty in legal relations re-
quired the Committee to choose the wording of the 1969
Vienna Convention for article 65, paragraph 3. His
delegation therefore supported the proposal by Austria
and Egypt. The Committee must realize that the choice
between the two alternatives was a matter of substance,
not of drafting, and needed to be fully debated before
the article could be sent to the Drafting Committee.

38. Mr. WIBOWO (Indonesia) said that the Inter-
national Law Commission had stated in paragraph (4) of
its commentary to article 65 that the new wording of
paragraph 3 indicated that an objection to a notification
under the article could be raised at any time. His delega-
tion felt that view to be incompatible with the reference
to the three-month period which paragraph 2 contained.
It did not consider that paragraph 3 needed to depart
from the 1969 Vienna Convention, and it would there-
fore support the proposal by Austria and Egypt.

39. Mr. UNAL (Turkey) said that his delegation con-
sidered that the Austrian-Egyptian amendment im-
proved the Commission's text and would facilitate the
interpretation and application of article 65, paragraph 3.
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40. Mr. RIPHAGEN (Netherlands) observed that the
statements by the United Nations and Australia had
made it clear where the difficulty lay. While paragraph 2
dealt with a time-limit for the party notifying its intent
not to perform a treaty, that was not the same period as
the one which governed the right to raise an objection to
the notification. Most of the matters pertaining to loss
of the right to raise an objection related to article 45, to
which there was a reference in paragraph 6 of article 65.
The interpretation of the 1969 Vienna Convention was
quite clear, and the wording used in that instrument
would therefore be satisfactory for article 65, para-
graph 3. The Conference should make it clear, how-
ever, that the reason for reinstating the wording of the
1969 Convention was not that the period allowed for
raising an objection was too short.

41. The CHAIRMAN said that the main point seemed
to be whether there were any considerations in the
article which would justify using a different formulation
for it from the one in the 1969 Vienna Convention. The
actual interpretation of that Convention was not at
issue. Since widespread support had been expressed
for the amendment proposed by Austria and Egypt, he
would take it, if he heard no objection, that the Commit-
tee adopted it and referred article 65, paragraph 3, as
amended, to the Drafting Committee.

// was so decided.

Organization of work
42. Mr. BERMAN (United Kingdom) said that as a
member of the Drafting Committee, he wished to raise a
general question about the relationship between the
work of the Drafting Committee and that of the Com-
mittee of the Whole. His delegation and other delega-
tions were concerned about the terms in which the
Committee of the Whole referred some articles to the
Drafting Committee. Although the line between sub-
stance and drafting was often uncertain, they felt that
the Committee of the Whole was leaving too much
responsibility for matters of substance to the Drafting
Committee.
43. Taking article 62 as an illustration of his point, the
discussion had revealed general support for the Inter-
national Law Commission's text, support from some
delegations for both of the proposals to amend it and
support from other delegations for one or other of
those proposals, as well as disagreement on whether
the points at issue were matters of substance or of
drafting. Following the discussions, however, the Com-
mittee had apparently adopted both the Commission's
text and the two amendments and had referred them all
to the Drafting Committee. Since his own delegation
had not expressed support for either amendment it had
been surprised to hear that the amendments had been
adopted. He asked the Chairman for guidance as to how
the Drafting Committee should proceed in such cases.

44. The CHAIRMAN said that in summing up the
discussion on article 62, he had given the Committee of
the Whole his understanding of both amendments and
had asked whether there were any objections to that
understanding. Since there had been none, that un-
derstanding had formed the basis of the Committee's

decision to refer both amendments to the Drafting Com-
mittee as generally acceptable, together with the Inter-
national Law Commission's text.

45. Mr. BERMAN (United Kingdom) agreed that the
Chairman had given an interpretation of the intent un-
derlying the amendments proposed by Argentina and
the Soviet Union and that no objection had been voiced
to that interpretation. It was wrong, however, to say
that the Committee had accepted the use of their
wording. That was for the Drafting Committee to de-
cide, and it would not be bound by the decision of the
Committee of the Whole because that Committee had
not adopted a particular wording.

46. Mr. MONNIER (Switzerland) said that the rep-
resentative of the United Kingdom had raised a very
important question. The amendment by Argentina to
article 62 (A/CONF. 129/C. 1/L.57) was an illustration of
the difference between substance and form: on the one
hand, it proposed a substantive change by adding the
words "of a State" to a new subparagraph 2 and, on
the other, a change of form by combining paragraphs 2
and 3. The debate on the Soviet Union amendment
(A/CONF. 129/C. 1/L.59) had shown that all delegations
were agreed on the substantive point that only States
could have boundaries and that only States could deter-
mine them. It was clear, therefore, that the changes
sought by the two amendments touched on the sub-
stance of the article. The Committee should be aware
that action of the kind it had taken in regard to article 62
could complicate the work of the Drafting Committee.

47. Mr. STEFANINI (France) endorsed the views
expressed by the representatives of the United King-
dom and Switzerland. His delegation could not agree
to the transmission of the International Law Commis-
sion's text of article 62 to the Drafting Committee
together with two amendments which partly contra-
dicted each other. The Drafting Committee was not a
negotiating body; it could adapt a text, but it could
not be expected to combine two amendments with op-
posing points of view. If amendments which involved
substantive differences were referred to the Drafting
Committee, his delegation might well be obliged to
refuse to examine them there. Articles on which there
was disagreement should be regarded as pending and
negotiated elsewhere than in the Drafting Committee.

48. Mr. NASCIMENTO e SILVA (Brazil) said that
paragraph 2 of rule 48 of the rules of procedure provided
that the Drafting Committee should consider any draft
articles referred to it by the Committee of the Whole
after initial consideration by that Committee. It was
also empowered to prepare draft and give advice on
drafting as requested by the Committee of the Whole.
Accordingly, the Drafting Committee could send arti-
cles back to the Committee of the Whole for further
consideration. As he understood it, after initial con-
sideration of a draft article, the Committee of the Whole
was entitled to send amendments to that article to the
Drafting Committee for an opinion.

49. Mr. MUTZELBURG (Federal Republic of Ger-
many) said that it was clear from the rules of proce-
dure that the Drafting Committee was not a negotiating
body; it should be remembered that international or-
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ganizations were entitled to participate in reaching a
consensus on matters of substance—in other words, to
negotiate—but not to participate in the work of the
Drafting Committee.
50. The CHAIRMAN said that it was generally
agreed that the Drafting Committee should concentrate

on drafting. If discussions which had already taken
place in the Committee of the Whole were repeated in
the Drafting Committee, the latter should send the arti-
cle back to the former for further consideration.

The meeting rose at 5.20 p.m.

23rd meeting
Friday, 7 March 1986, at 10.50 a.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 73 (Cases of succession of States, responsibility
of a State or of an international organization, out-
break of hostilities, termination of the existence of an
organization and termination of participation by a
State in the membership of an organization)

1. Mr. HAFNER (Austria), introducing his del-
egation's amendment to paragraph 1 of article 73
(A/CONF. 129/C. 1/L.63), said that the article touched
on very delicate matters. One of the guiding principles
of the present Conference was that, as far as possible,
each article should be in line with the corresponding
article of the 1969 Vienna Convention on the Law of
Treaties.1 However, paragraph 1 of the International
Law Commission's draft of article 73 referred to "the
outbreak of hostilities between States parties to that
treaty", whereas article 73 of the 1969 Vienna Conven-
tion referred only to "the outbreak of hostilities be-
tween States".

2. The final wording of that provision of the 1969
Convention had been formulated at the Conference on
the Law of Treaties itself, as a result of negotiation: the
International Law Commission having decided that the
draft articles on the law of treaties should not refer to
hostilities at all, two proposals on the point had been
submitted, respectively by Hungary and Poland and by
Switzerland (A/CONF.39/C.1/L.279 and L.359),2 and
had led the Conference to include the words "outbreak
of hostilities between States" in the article.
3. It was clear from the Official Records of the Con-
ference on the Law of Treaties that the reference it had
made to hostilities between States, without further
qualification, had been deliberate and added in full
knowledge of the legal consequences of that formula-

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

1 Ibid., document A/CONF.39/14, par. 636.

tion. Paragraph (5) of the commentary to the present
draft article (see A/CONF. 129/4) indicated why the
International Law Commission had decided to retain
the words "hostilities between States", but gave no
reason for the addition of the words "parties to that
treaty", notwithstanding the fact that those words
could conceivably create a new regime for the adminis-
tration of treaties which differed not only in wording but
also in substance from that of the 1969 Convention,
with unforeseeable but possibly far-reaching legal and
practical consequences.

4. The present Conference was certainly not the right
place to embark, without due preparation, on formu-
lating rules to determine the effect of events such as
hostilities on treaties. Since there was no reason to
depart from the text of the 1969 Vienna Convention, his
delegation proposed that the wording of article 73 of
that instrument should be adhered to.

5. Mr. SZASZ (United Nations), introducing the
amendment proposed by the International Labour Or-
ganisation, the International Monetary Fund and the
United Nations (A/CONF. 129/C. 1/L.65), reminded the
Committee that although those organizations had sub-
mitted an amendment to article 36 bis (A/CONF. 129/
C.1/L.56), when introducing it (see 19th meeting,
para. 23), they had indicated that their real preference
was for the deletion of that article, as proposed by
the Austrian-Brazilian amendment to article 36 bis
(A/CONF. 129/C. 1/L.49).

6. Powerful arguments had been adduced against the
deletion of the article, particularly by the Netherlands
representative (19th meeting), the most trenchant of
them being that, in its absence, the matter with which it
dealt would fall under articles 34, 35 and 36. While he
did not necessarily agree with that interpretation, it was
certainly a possible outcome and had dangerous im-
plications. It would be most undesirable if, in the sit-
uations contemplated in article 36 bis, States mem-
bers of international organizations could be regarded as
third parties to a treaty. The three international organ-
izations proposing the amendment were therefore sub-
mitting it as the appropriate wording for the Committee
to adopt if it decided to delete article 36 bis, so as to
make it clear that the entire subject with which that
article dealt was left out of the purview of the draft
convention.
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7. That subject was part of the broader question of the
internal law of international organizations and the pos-
sible liability of States for acts by international or-
ganizations of which they were members. In the draft
convention, the question arose only in relation to
treaty-making, but it could arise in many other spheres
as well, including ordinary commercial agreements,
damage to the environment and other means by which
an organization might become liable beyond its assets.
It would be unfortunate if one small aspect of the large
issue of liability of member States was dealt with in the
present case on the basis of a draft which did not really
please anyone. The proper context in which to consider
the whole question might be in the second phase of the
International Law Commission's discussion of the rela-
tions between States and international organizations.

8. If the amendment which had just been presented
was adopted, the title of article 73 would have to be
modified. Since the proposal was closely linked to the
future of article 36 bis, the consideration of which had
been postponed, he suggested that the proposed addi-
tion to article 73 be taken up jointly with that article.

9. Mr. SAHOVIC (Yugoslavia) said that if the Aus-
trian amendment to paragraph 1 was adopted, the for-
mulation of the article would be much broader than
what had been proposed by the International Law Com-
mission. That point might perhaps be referred to the
Drafting Committee; all the same, his delegation pre-
ferred the Commission's text. He agreed that the con-
sideration of the three-organization amendment should
be deferred, as suggested.

10. Mr. STEFANINI (France) said that in general
his delegation approved both the substance and the
drafting of the article. It would not have objected had it
contained reference to succession of international or-
ganizations—not for the purpose of assimilating that to
succession of States, but to draw attention to the rules
applicable to the transition from one organization to
another. His delegation welcomed the Commission's
decision that the article should not deal with hostili-
ties involving international organizations. However, it
should be made clear that the enforcement measures
envisaged in Chapter VII of the Charter of the United
Nations could not—at least in the opinion of the French
delegation—be considered as hostilities.

11. His delegation could support the Austrian pro-
posal, but reserved its position on the three-organiza-
tion amendment, the consideration of which should be
deferred until article 36 bis was taken up again.

12. Mr. RADY (Egypt) said that he preferred the
wording proposed by Austria to the International Law
Commission's draft of paragraph 1, which differed from
the text in article 73 of the 1969 Vienna Convention; the
reasons for that were not altogether clear, notwith-
standing the Commission's commentary. He agreed
with the suggestion to defer consideration of the three-
organization amendment.

13. Mrs. OLIVEROS (Argentina) supported the Aus-
trian amendment, which reinstated the wording of the
1969 Vienna Convention and made article 73 easier to
understand; it also broadened its scope in a manner

which conformed with the International Law Commis-
sion's original intention.
14. As to the amendment of the three international
organizations, she reminded the Committee that her
delegation had supported the proposal to delete arti-
cle 36 bis (see 20th meeting). If the Committee adopted
that proposal, her delegation would favour the insertion
of the proposed new paragraph 3 in the article and
would like its wording to be modified so as to make it
clear that the obligations and rights of States which it
referred to were obligations and rights that were in
conformity with the rules of the international organiza-
tion. Her delegation felt that both amendments might be
referred to the Drafting Committee.

15. Mr. SIEV (Ireland) said there was a marked and
significant difference between draft article 73 and arti-
cle 73 of the 1969 Vienna Convention. The difference
lay in the addition of the words "parties to that treaty"
at the end of paragraph 1. An examination of the Inter-
national Law Commission's commentary revealed no
explanation for those additional words. His delegation
accordingly supported the Austrian amendment, which
would have the effect of aligning the draft article with
the corresponding provision of the 1969 Convention.

16. The problem raised by the three-organization
proposal could not be dealt with at present and must
await the Committee's decision on article 36 bis.
17. Mr. BARRETO (Portugal) said that the Interna-
tional Law Commission had not given any convincing
reason for adding the words "parties to that treaty"
at the end of paragraph 1. His delegation would like
to hear the Expert Consultant's observations on that
point, but it could support the Austrian proposal even
without them, because that amendment did not alter the
meaning of article 73 as drafted by the Commission.
Article 73 and the Austrian amendment should there-
fore be referred to the Drafting Committee. The Com-
mittee should defer the consideration of the amendment
of the three international organizations for the reasons
stated by other speakers in the meeting.

18. Mr. HERRON (Australia) said that his delegation
approved article 73 as proposed by the International
Law Commission, but could support the Austrian
amendment as well.
19. With regard to the three-organization proposal,
his delegation had expressed support for the inclusion
of article 36 bis in the future convention. The ques-
tion, therefore, of introducing a paragraph 3 into arti-
cle 73 if article 36 bis was deleted did not yet arise for
the Australian delegation. Nevertheless, should arti-
cle 36 bis be deleted, it would be a sensible precaution
for the draft articles to contain a saving provision on the
lines of the proposal of the three organizations. For the
time being, however, his delegation continued to ad-
vocate the retention of article 36 bis.

20. Mr. RIPHAGEN (Netherlands) supported the
Austrian proposal. There was an additional reason for
eliminating the words "parties to that treaty": what-
ever position was eventually taken about the situation
of member States with respect to the treaties of an
international organization to which they belonged, it
was obvious that if hostilities broke out between a
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member State and an outside State, those hostilities
could not fail to have an influence on the international
organization. If the words "parties to that treaty" were
retained at the end of paragraph 1, that situation would
be excluded from the purview of the safeguard clause
which the paragraph contained.
21. The proposal made by three international organ-
izations could only be discussed when the Committee
came to deal with article 36 bis.
22. Mr. SWINNEN (Belgium) supported the Aus-
trian proposal. The Committee should take no decision
on the proposal of the three organizations until it de-
cided whether to retain article 36 bis.
23. Mr. ECONOMIDES (Greece) also supported the
Austrian proposal, since it would introduce a desirable
element of precision into the text. The three-organiza-
tion proposal did not really fall within the ambit of
article 73; basically, it dealt with questions of inter-
national responsibility which were outside the scope of
the draft convention. His delegation agreed that its
consideration should be deferred until the Committee
examined article 36 bis.
24. Mr. NGUAYILA (Zaire) said that his delegation
would have no difficulty in accepting the text proposed
by the International Law Commission. It could also
support the Austrian proposal. No decision could be
taken on the amendment of the three organizations until
the Committee settled the question of article 36 bis.
25. The CHAIRMAN said that there appeared to be
widespread support for the Austrian amendment, as
well as general agreement to defer the consideration
of the three-organization proposal. Accordingly, if he
heard no objection, he would take it that the Committee
agreed to refer the International Law Commission's
text of article 73, as amended by the Austrian proposal,
to the Drafting Committee and to defer the considera-
tion of the other proposal until it had taken a decision on
article 36 bis.

It was so decided.

Article 75 (Case of an aggressor State)

26. The CHAIRMAN invited the Committee to con-
sider article 75, to which no changes had been pro-
posed.
27. Mr. MUTZELBURG (Federal Republic of Ger-
many) said that draft article 75 was identical in sub-
stance with article 75 of the Vienna Convention on the
Law of Treaties. At the time of signing that Convention,
his country had expressed an understanding of the arti-
cle3 which his delegation wished to reiterate in order to
make its position clear on the identical aspect of the
present draft article. Accordingly, it stated that the
Federal Republic of Germany, in conformity with arti-
cle 4, understood the words "measures taken in confor-
mity with the Charter of the United Nations" in draft
article 75 as referring to measures decided upon in
future by the Security Council of the United Nations

3 Ibid., (United Nations publication, Sales No. E.68.V.7), Sum-
mary records of the meetings of the Committee of the Whole, 76th
meeting, paras. 44 to 46.

relating to the maintenance or restoration of interna-
tional peace and security.
28. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Committee
agreed to refer article 75, as proposed by the Inter-
national Law Commission, to the Drafting Committee.

// was so decided.

Article 77 (Functions of depositaries)
29. Mrs. OLIVEROS (Argentina) said that she had
considerable misgivings about the text of paragraph 2 of
article 77, and especially about the use of the conjunc-
tion "or" to link subparagraphs (a) and (b). The Inter-
national Law Commission, in paragraph (9) of its com-
mentary to the article (see A/CONF. 129/4), had given a
lengthy explanation of that particular point; it ended
with a sentence stating that some members of the Com-
mission had considered that the word "or" was unsatis-
factory and should either be replaced by "and" or
simply be deleted. Her delegation would not in fact
oppose the adoption of article 77 as it stood, but it did
wish to put on record its misgivings about the unsatis-
factory drafting of paragraph 2, which left the door open
to difficulties of interpretation.
30. The CHAIRMAN, speaking as the representative
of EGYPT, said that he shared the Argentine represen-
tative's concern, particularly about subparagraph 2 (b).
31. Mr. HAFNER (Austria) referred to subpara-
graph 1 (g), under which the depositary was required to
register a treaty with the Secretariat of the United Na-
tions. He noted that the scope of Article 102 of the
Charter of the United Nations, which provided for the
registration of treaties with the Secretariat, had been
broadened by the regulations to give effect to Arti-
cle 102 adopted by General Assembly resolution 97 (I)
in 1946, as amended by General Assembly resolution
482 (V) in 1950. Article 10 of those regulations made
provision for the filing and recording by the Secretariat
of the United Nations inter alia of treaties or inter-
national agreements other than those entered into by
one or more Members of the United Nations. In his
delegation's view, therefore, the word "registering" in
article 77, subparagraph 1 (g), should not be interpreted
as excluding the right of the Secretariat of the United
Nations to file and record treaties or international
agreements entered into by bodies not Members of the
United Nations. Since the same word was used in arti-
cle 77 of the 1969 Vienna Convention, it was not his
delegation's intention to propose an amendment to ar-
ticle 77.

32. Mr. GAUTIER (France) agreed with the remarks
made about paragraph 2. His delegation would not op-
pose the adoption of article 77, but considered that the
Drafting Committee should clarify the meaning of that
paragraph.
33. Mr. HERRON (Australia) endorsed the view
expressed by the Austrian representative about sub-
paragraph 1 (g), pointing out that article 80, para-
graph 1, provided not only for the registration but also
for the filing and recording of treaties by the Secre-
tariat. His delegation too saw no need to change the
wording of draft article 77 from that of article 77 of
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the 1969 Vienna Convention, although the omission in
the latter article of a reference to filing and recording
did seem to have been a mistake.
34. With regard to paragraph 2, in its written com-
ments4 the United Nations had expressed its ac-
ceptance of the conjunction "or" between subpara-
graphs (a) and (b), citing by way of example the manner
in which the Secretary-General dealt with instruments
of accession to the Convention on the Privileges and
Immunities of the Specialized Agencies which were
accompanied by reservations, namely, that he did not
bring them first to the attention of the General Assem-
bly. It might be preferable for the depositary first to
act in that way and withhold the matter from the com-
petent organ of the international organization con-
cerned. Even if the word "or" in subparagraph 2 (a)
was replaced by "and", the depositary could still
rely on the words "where appropriate" in subpara-

4 See Yearbook of the International Law Commission, 1982,
vol. 11, Part II, p. 136. para. 12.

graph 2 (b) as justification for not bringing a matter
before the competent organ. His delegation therefore
considered that the replacement of "or" by "and" was
unnecessary and that the existing wording should be
retained.
35. Mr. BERNAL (Mexico) expressed his support for
the remarks made by the Austrian and Australian rep-
resentatives.
36. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation too agreed with
the observations which had been made concerning the
functions of depositaries.
37. The CHAIRMAN said that, in the absence of
further comment, he would take it that the Committee
wished to adopt article 77 and refer it to the Drafting
Committee.

// was so decided.

The meeting rose at 11.50 a.m.

24th meeting
Monday, 10 March 1986, at 11.25 a.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66)

1. Mr. AVAKOV (Union of Soviet Socialist Re-
publics), introducing his delegation's amendments
to article 66 (A/CONF. 129/C.1/L.60) and the annex
(A/CONF. 129/C.1/L.61), said that the problem with
which article 66 dealt was quite an old one but was at the
same time new. It had been considered anew at all the
six Vienna codification conferences, although in prin-
ciple it remained the same.
2. International arbitration was one of the oldest in-
stitutions in international law, and its creation and
development were associated with the search for legal
means for the peaceful settlement of disputes. It im-
plied, on the one hand, a special procedure for con-
sidering and settling international disputes and, on the
other, temporary international bodies established by
mutual agreement between States for the settlement
either of specific types of disputes or of disputes in
general.

3. The practical experience of such arbitration was as
yet only limited. Between 1900 and 1940, only 23 cases
had been referred to the Permanent Court of Arbitra-
tion at The Hague, and from 1940 to the present, only
two. Arbitration was sometimes also carried out on an
ad hoc basis. The distinctive feature of international
arbitration was that the procedure was established by
the parties to the dispute themselves and the decision
was binding on them. Arbitration was dealt with in
Article 12 of the Covenant of the League of Nations,
and delegations would be familiar with the failure of
arbitration in that context in 1938 and 1940.

4. The desirability of parties to any dispute seeking a
peaceful means of settlement of their own choice was
enshrined in Article 33 of the Charter of the United
Nations, the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the
United Nations (General Assembly resolution 2625
(XXV), of 24 October 1970, annex). Part V of the Final
Act of the Conference on Security and Co-operation in
Europe signed at Helsinki on 1 August 1975 and the
Manila Declaration on the Peaceful Settlement of Inter-
national Disputes (General Assembly resolution 37/10,
of 15 November 1982, annex).
5. Under present conditions, however, the concept of
limiting the sovereignty of States in favour of inter-
national legal institutions appeared to be unrealistic: at
best a tribute to pacifism and idealism, at worst a means
of exerting pressure on those countries adopting a more
balanced position towards the possibility of using inter-
national arbitration and other legal institutions. That
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mittee, if the point of principle he had explained was
agreed.
10. Mr. SZASZ (United Nations), introducing the
amendment in document A/CONF.129/C.1/L.66, said
that the change which his organization proposed to
subparagraph (a) of article 66 was based on the fun-
damental principle that the Conference should seek to
reproduce as faithfully as possible the provisions of the
1969 Vienna Convention on the Law of the Treaties,1
having due regard to certain differences in subject-mat-
ter. The essential element of the corresponding pro-
vision in that Convention was that disputes concerning
articles 53 or 64, involving jus cogens, should be sub-
mitted to the International Court of Justice for decision
unless there was agreement by common consent to
submit them to arbitration. Like the International Law
Commission, the United Nations recognized that those
particular provisions could not be reproduced in the
present draft convention, since international organiza-
tions could not be parties to disputes before the Inter-
national Court. The Commission's text provided, in
default of consensual arbitration, for arbitration under
precise rules set out in the annex, analogous to the
compulsory conciliation procedure for disputes other
than those involving,/*/.? cogens that was prescribed in
the annex to the 1969 Vienna Convention.

11. The Commission had considered the possibility of
providing for a request to the International Court for an
advisory opinion but, in view of the imperfections and
uncertainties it perceived in that procedure, it had de-
cided, as indicated in paragraph (4) of the International
Law Commission's commentary to article 66, not to
include it in the text of article 66. The United Nations
differed, however, from the Commission on that point:
it felt that the advisory opinion procedure for the res-
olution of disputes was a sufficiently well-established
instrument, particularly as there could be a back-up
procedure; it also considered it of overriding impor-
tance that matters involving jus cogens should be re-
solved as far as possible by the International Court
of Justice. Only if that procedure proved impossible
should some other method, such as arbitration, be
employed.

12. The formulation of the United Nations amend-
ment was somewhat complicated because it not only
proposed additional text—italicized in the document—
but also attempted to indicate that certain optional dele-
tions would not affect the additional text. The amend-
ment maintained the overriding provision of the 1969
Vienna Convention allowing all of the parties to the
dispute by common consent to submit the dispute to
arbitration, even though that was a departure from the
principle that all disputes involving jus cogens should
be submitted to the International Court of Justice.
However, the concluding phrase of subparagraph (a)
was changed from "agree to submit the dispute to an-
other arbitration procedure"—implying ad hoc accept-
ance of that procedure—to "have agreed to submit the
dispute to [another] arbitration [procedure]—referring

was demonstrated in particular by the 1975 Vienna
Convention on the Representation of States in Their
Relations with International Organizations of a Univer-
sal Character and by the 1978 Vienna Convention on
Succession of States in Respect of Treaties and the 1983
Vienna Convention on Succession of States in Respect
of State Property, Archives and Debts, which provided
for procedures that were not legally binding.
6. His delegation was not opposed to arbitration in
general. It could be useful in the technical field, in the
case of agreements on such questions as air transport,
technical assistance or investment guarantees, where
provision for conciliation and international tribunals
could be worthwhile. But the present Conference was
considering a draft convention of a general nature. The
International Law Commission's article 66 was there-
fore unsatisfactory, in his delegation's view, since re-
course to any means of peaceful settlement of disputes
should be by mutual agreement between the parties;
that would be both more correct and more effective.

7. A further argument against mandatory arbitration
was that there was a lack of international experience
of international organizations having recourse to ar-
bitration, let alone of any such organization agreeing
in advance to compulsory arbitration. Article 66 was
thus both legally inconsistent and politically harmful,
and that was the reason underlying his delegation's
amendment.
8. For similar reasons, his delegation was also op-
posed to the Commission's proposed annex on arbitra-
tion and conciliation procedures established in applica-
tion of article 66, and had accordingly submitted an
amendment to that text calling, inter alia, for the dele-
tion of section II. The annex was both too unwieldy and
legally without justification. However, his delegation's
proposals concerning the texts under consideration
were open to modification; thus they might be replaced
by a wording similar to the provisions on conciliation in
the 1975 Convention on the Representation of States in
Their Relations with International Organizations of a
Universal Character, which were well balanced and
more suitable. Article 66 was, in his delegation's view,
of vital importance. He therefore hoped that there
might be co-operation and compromise on the part of
other delegations in the matter.

9. Mr. HARDY (European Economic Community),
introducing the Community's amendment to the annex
(A/CONF.129/C.1/L.64), said that the words "The
States and international organizations which constitute
one of the parties to the dispute" in paragraph 2 of the
draft might give the impression that the parties to a
dispute would invariably be composed of both States
and international organizations. However, there were
in fact three possible categories of parties to a dispute,
namely, a State (or States), an international organiza-
tion (or organizations) or a State and an international
organization. The wording in paragraph 2 should be
changed accordingly, and a similar change should be
made in the parallel phrase in the second paragraph of
subparagraph 2 (b). The amendment was not controver-
sial, and indeed a similar distinction was made in the
Soviet amendment. He hoped that the Community's
amendment might be referred to the Drafting Com-

1 Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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either to ad hoc submission or to the situation in which
an arbitration procedure was already called for by the
international treaty concerned.
13. If there was no such agreement between the par-
ties, the dispute should be referred to the International
Court of Justice for an advisory opinion. It had been
argued that reference to the advisory opinion procedure
should not be made in a general convention, such as the
present draft convention, because most international
organizations, as well as States, could not make a direct
request to the Court for an advisory opinion. However,
it was not difficult for such entities to take appropriate
steps to seek an advisory opinion, for example, through
the United Nations General Assembly, which was con-
stantly being addressed by entities of all types on mat-
ters of international concern. A dispute about jus
cogens interfering with the validity of an international
treaty could certainly be considered by the Assembly.

14. The United Nations differed with the sponsors of
the seven-Power amendment (A/CONF.129/C.1/L.69)
concerning the need to spell out the procedures
whereby an advisory opinion of the International Court
of Justice might be requested. In its view, the phrase
"appropriate steps" would suffice. In default of con-
sensual arbitration, an arbitral tribunal established in
accordance with the annex should then hold that the
taking of steps to request an advisory opinion of the
Court was a prior condition for bringing the case before
it. It was true that there was no absolute certainty in the
advisory opinion procedure. The decision to request
such an opinion must, under Article % of the Charter of
the United Nations, be taken by certain specified polit-
ical organs, and the political organ concerned might
decide it more judicious not to submit the request. The
Court itself was not bound to respond to the request,
but it was a matter of record that the present Court had
responded to every single request made to it, consid-
ering that it was its duty to render that type of assist-
ance. Accordingly, the United Nations was sufficiently
certain of the outcome to designate the advisory opin-
ion procedure as its primary and preferred method.

15. Another element in the United Nations amend-
ment was the two options, "will" and "may", con-
tained in the proposed subparagraph (c). For certainty
in the matter of the settlement of disputes, "will"—in
the sense that the parties to a dispute must consider
an advisory opinion as binding—would be preferable.
However, it was not absolutely essential. If the Inter-
national Court of Justice gave an advisory opinion on a
dispute involving jus cogens, the parties would un-
doubtedly take due account of it, as would an arbitral
tribunal, whether or not it was provided that the opin-
ion should be binding. The Court had indicated on a
number of occasions that whether or not the parties to
a dispute intended to regard its advisory opinion as
binding would not affect its consideration of questions
addressed to it. From its point of view, agreement to
accept its opinions was not relevant to its own juris-
prudential work.

16. The main difference between the United Nations
amendment and the seven-Power amendment was that
the text of the former was much simpler. While both
were obviously inspired by the same considerations,

his organization did not think it necessary to describe
in detail who should go through what organ in order
to request an advisory opinion. One provision of that
amendment which his organization found troublesome,
however, was that in subparagraph 2 (a). If a dispute
were to arise within the context of the proposed con-
vention, an international organization would necessar-
ily be involved, but under subparagraph 2 (a) its views
would not be presented to the Court. Unlike the advi-
sory opinion procedure, on which his organization pre-
ferred to rely, the procedure for resolving contentious
disputes made no provision for participation by others
than the parties. The work of the International Court of
Justice would be virtually the same whether the submis-
sion was under the contentious or the advisory pro-
cedure.

17. Finally, regarding the annex, he noted that under
paragraphs 9 and 14 the expenses of arbitral tribunals
or conciliation commissions would have to be borne
by the United Nations. The Conference could not, of
course, adopt an instrument that burdened the United
Nations. The United Nations Conference on the Law of
Treaties had recognized that point and had adopted, in
the annex to its Final Act,2 a resolution requesting the
General Assembly to approve the provisions of para-
graph 7 of the annex to the 1969 Vienna Convention,
which contained a similar provision. The General As-
sembly had thereupon adopted resolution 2534 (XXIV)
of 8 December 1969 explicitly approving that para-
graph. An analogous procedure would need to be un-
dertaken by the present Conference, but that was a
routine matter with which the Drafting Committee
might be asked to deal.

18. Mr. WANG Houli (China), introducing the
joint amendment of Algeria, China and Tunisia
(A/CONF.129/C.1/L.68), said that article 66 was the
most difficult one the Committee had yet had to con-
sider. The solution adopted by the International Law
Commission had in fact been rejected by some of its
own members. Whether or not the difficulties pre-
sented by the article could be settled in a satisfactory
manner would have a direct bearing on the Confer-
ence's success. The three-Power amendment had been
submitted in a spirit of co-operation, with a view to
resolving disputes that involved the interpretation or
application of the articles of part V of the convention in
a way that was acceptable to the majority of States. The
sponsors considered that any international dispute, in-
cluding disputes arising from the application or inter-
pretation of the present convention, should be settled
through direct negotiations by the parties according to
the principle of free choice of means, or by common
consent, or through any other of the peaceful means
provided for in the Charter of the United Nations and
the norms of international law. That principle, which
had stood the test of time, had been endorsed in the
1982 Manila Declaration on the Peaceful Settlement of
International Disputes and in other international legal
instruments.

19. Arbitration was one of the most efficient means
for the peaceful settlement of international disputes and

2 Ibid., p . 285.
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had frequently been resorted to by the international
community. It was therefore appropriate that article 66
should provide for the arbitration procedure as a means
of settlement. His delegation believed, however, that
the basic intent of arbitration was that it should be a
voluntary jurisdiction based on the principle of sov-
ereignty. A State was under no obligation to consent
to submit a dispute to arbitration, nor did international
law require it to submit itself to compulsory arbitra-
tion. In practice, moreover, in the absence of common
consent by the parties, rulings that required compul-
sory arbitration frequently proved incapable of imple-
mentation and did not necessarily contribute to the
peaceful settlement of disputes. The sponsors of the
three-Power amendment therefore recommended that
arbitration should be set in motion only with the com-
mon consent of all the parties.

20. The present Conference was engaged in drawing
up a general international convention, and its aim was
to ensure the widest possible ratification of and acces-
sion to that instrument. Seventeen years had elapsed
since the adoption of the 1969 Vienna Convention, but
not many countries had ratified or acceded to it. One
hundred and ten States had participated in the United
Nations Conference on the Law of Treaties, but there
were only 44 parties to the Convention. One of the
major reasons for that situation was the inability of
many countries to accept the Convention's provisions
in article 66 concerning compulsory jurisdiction. If the
present draft convention also adopted compulsory ar-
bitration as a means of settling disputes concerningju,?
cogens, similar difficulties would arise for many coun-
tries, and the entry into force and application of the
convention would be adversely affected. It was safe to
predict that article 66 in its present form would prevent
a number of countries from acceding to or ratifying the
convention.

21. The sponsors felt that the conciliation procedure
provided for in the article was a sound and practical
means for the peaceful settlement of disputes. The
amendment therefore suggested that, in the case of
dispute over any article in part V, including articles 53
and 64, any party to the dispute might set in motion the
conciliation procedure specified in the annex. The fact
that that would provide increased opportunities for the
settlement of jus cogens disputes was another impor-
tant element in the amendment.

22. He noted that the amendment did not rule out the
possibility of a dispute involving articles S3 and 64 being
submitted to arbitration if all the parties consented to it.
The amendment would require only minor changes in
the International Law Commission's text, and, if it was
accepted, the corresponding changes required in the
annex could be carried out by the Drafting Committee.

23. Mr. OGISO (Japan), introducing on behalf of its
sponsors—which had now been joined by Nigeria—the
amendment to article 66 in A/CONF.129/C.1/L.69/
Rev. 1 said that they considered that article to be one of
the most important in the proposed convention. In their
view, the article should be strengthened by making it
more comprehensive, so that it would cover all the
situations and issues that could be expected to arise.
He acknowledged that the text of the amendment was

somewhat complex. In order to facilitate the Commit-
tee's understanding of its purpose and wording, he
wished to explain the basic philosophy underlying it.

24. Both the 1969 Vienna Convention and the present
draft articles distinguished between disputes that con-
cerned jus cogens and those that concerned other pro-
visions of part V, and they established entirely separate
procedures for dealing with the two types of disputes.
The sponsors of the amendment endorsed that basic
approach. Disputes that concerned the application or
interpretation of articles 53 and 64 not only would be of
a legally controversial nature but might well involve
highly political considerations. The procedure for set-
tling such disputes must therefore be worked out with
particular care.

25. The 1969 Vienna Convention's definition of a per-
emptory norm of general international law (jus cogens)
was a norm accepted and recognized by the interna-
tional community of States as a whole as a norm from
which no derogation was permitted and which could be
modified only by a subsequent norm of general inter-
national law having the same character. Thus, no State,
either unilaterally or jointly with other States, could be
legally permitted to take any action in contravention of
such a norm.

26. Norms of jus cogens were of a universal nature
and contained obligations erga omnes. Because of
that universal nature the sponsors of the amendment
deemed it essential to provide in the draft articles for
a mechanism whereby objective judgement could be
made, in a uniform and stable manner, on questions
such as whether a given norm had the character of jus
cogens or whether a specific treaty was in conflict with
jus cogens. The existence of a single competence to
decide those questions would eliminate the risk of
widely diverging jurisprudence onyws cogens.

27. In the view of the sponsors, the institution best
qualified to make such an objective judgement was
undoubtedly the International Court of Justice. They
felt that the Court was, and should be, the only tribunal
competent to deal with questions of jus cogens in an
objective and uniform manner. As drafted by the Inter-
national Law Commission, article 66 of the 1969 Vienna
Convention gave no role to the International Court of
Justice. After long and heated discussion at the United
Nations Conference on the Law of Treaties, the present
text of the article, containing the idea of referring dis-
putes involving questions of jus cogens to the Inter-
national Court of Justice, had finally been adopted on
the wise and constructive initiative often countries, to
which he wished once again to pay tribute.

28. That text should constitute the basis for any new
elements introduced into the present draft convention
because of its new subject-matter. It was clear from
paragraph (2) of the International Law Commission's
commentary to article 53 (see A/CONF. 129/4) that the
norms of jus cogens applied not only to States but also
to international organizations, since the latter were es-
tablished by States under agreements which they con-
cluded and the establishing States constituted their
members. It was natural, therefore, and even logically
necessary, that the present Conference should adopt
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the same approach of entrusting the International Court
of Justice with the task of handling any disputes con-
cerning jus cogens. Such a parallel between the two
conventions was based on the consistent demand, de-
riving from the special nature and significance of the
concept of jus cogens, that judgements regarding jus
cogens be made uniformly by the same authoritative
world body, irrespective of whether treaties between
States or treaties concluded by international organiza-
tions were involved.

29. The eight-Power amendment was a concrete re-
flection of those basic ideas. In making the necessary
adjustments to article 66 of the 1969 Vienna Convention
to accommodate the new situation now being dealt
with, one difficult question needed to be solved without
including any change in the Statute of the International
Court of Justice or the Charter of the United Nations.
Under the Statute, only States could take a dispute to
the Court for decision and the General Assembly, the
Security Council, and other organs of the United Na-
tions and specialized agencies could only request ad-
visory opinions of the Court under Article 96 of the
Charter of the United Nations. The question was how
the future convention could give other international
organizations access to the Court for advisory opin-
ions. The solution embodied in the text of the eight-
Power amendment was to enable such an organization
to approach the Court indirectly through a State Mem-
ber of the United Nations which was also a member of
the organization concerned, after an appropriate de-
cision by the General Assembly or by the Security
Council.

30. Paragraph 1 of the amendment was similar to the
introductory part of article 66 as proposed by the Inter-
national Law Commission. Paragraph 2 set forth the
procedures to be followed with respect to disputes con-
cerning jus cogens. Subparagraphs (a) to (d) were in-
tended to cover all conceivable cases of disputes clas-
sified according to the type of parties to the dispute.
Subparagraph (e) stipulated that any advisory opinion
given by the International Court of Justice was to be
accepted as decisive by all the parties to the dispute.
If the advisory opinion given pursuant to subpara-
graphs 2 (b) to 2 (d) were to have no binding effect,
those provisions would be extremely unbalanced vis-a-
vis those of the 1969 Vienna Convention and of sub-
paragraph 2 (a).

31. Because of the fundamental nature of jus cogens,
the opinions of the International Court of Justice must,
in the view of the sponsors, be made binding both in
contentious cases and where an advisory opinion was
sought. In stipulating that an advisory opinion was
decisive, the sponsors of the amendment had used
wording similar to that employed, for example, in sec-
tion 30 of the Convention on the Privileges and Immu-
nities of the United Nations (General Assembly resolu-
tion 22 (I), of 13 February 1946) and in section 32 of
the Convention on the Privileges and Immunities of
the Specialized Agencies (General Assembly resolu-
tion 179 (II), of 21 November 1947).

32. Subparagraph 2 (/) of the amendment envisaged a
situation where a request for an advisory opinion might
not, for some reason, reach the Court. The provisions

of subparagraphs 2 (b) to 2 (d) contained no guarantee
that all such requests would be properly made. Sub-
paragraph 2 (f) therefore provided that, in such an
eventuality, any one of the parties to the dispute might
submit it to arbitration in accordance with the annex to
the draft convention.

33. Under paragraph 3 of the amendment, the parties
to a dispute could agree by common consent to submit
the dispute to arbitration. The arbitration could follow
any procedure, but reference was made to that spec-
ified in the annex, as in the case of subparagraph 2 if).
Paragraph 4 dealt with disputes concerning the prob-
lems of invalidity, termination and suspension of the
operation of treaties other than those involving jus
cogens and adopted the same procedure as was chosen
in the 1969 Vienna Convention, namely, a compulsory
conciliation procedure as specified in the annex.

34. The sponsors of the amendment believed that
their proposal did not call for any change in the sub-
stance of the annex as drafted by the International Law
Commission, and that only slight changes of a purely
drafting nature were needed in that text. Such changes
as were necessary could be left to the Drafting Com-
mittee.

35. Mr. RIPHAGEN (Netherlands), introducing his
delegation's amendment to section III of the annex to
the draft articles (A/CONF. I29/C. 1/L.67), stressed the
importance of the system of compulsory conciliation
provided for in annex V to the United Nations Conven-
tion on the Law of the Sea,3 under which the Concilia-
tion Commission itself decided whether or not it had
competence, acting under the section in question of that
annex, in cases of disagreement concerning such com-
petence. Such a decision was in fact implicit by virtue of
the compulsory character of the conciliation.

36. Notwithstanding the statement by the represen-
tative of Japan in his introduction of the eight-Power
amendment, that the sponsors of that text—which in-
cluded the Netherlands—did not believe their proposal
called for any change of substance in the annex to the
present draft convention as proposed by the Interna-
tional Law Commission, the Netherlands delegation
had thought it useful to include a similar provision in
section III of the annex. The amendment was a tech-
nical one, aimed at clarifying the implication of the text.

37. Mr. TUERK (Austria) said that his delegation had
become a sponsor of the eight-Power proposal because
it was convinced of the need for a dispute settlement
procedure to guarantee the effectiveness of the rules of
international law.

38. Article 66, in its reference to articles 53 and 64,
linked the dispute settlement procedure iojus cogens
and consequently to the compulsory jurisdiction of the
International Court of Justice, even if only as a sub-
sidiary means of arbitration if the parties to the dispute
so wished. Within the framework of the law of treaties,
disputes concerning questions of jus cogens were sub-
ject to the compulsory jurisdiction of a dispute set-

' See Official Records of the Third United Nations Conference on
the Law of the Sea, vol. XVII (United Nations publication, Sales
No. E.84.V.3), document A/CONF.62/122.
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tlement organ whose decisions were binding upon the
parties. Priority was given to the International Court
because of the binding nature of its decisions, because it
was the principal judicial organ of the United Nations
and because it was able to ensure a homogeneous and
uniform interpretation of the rules of jus cogens. Fur-
thermore, the Manila Declaration on the Peaceful Set-
tlement of International Disputes emphasized that legal
disputes should as a general rule be referred by the
parties to the International Court of Justice in accord-
ance with the provisions of the Statute of the Court.

39. It was not possible to transfer the provisions of the
1969 Vienna Convention to the present draft. Existing
mechanisms did not permit adoption of that solution;
the International Court's limited possibility of settling
disputes involving international organizations and the
right of States to request advisory opinions were well
known. A solution therefore had to be found which
preserved the procedure of the 1969 Vienna Conven-
tion as far as possible, as well as the ideas underlying it,
but at the same time took account of the existing legal
possibilities. The amendment of which his delegation
was a co-sponsor had the advantage of combining both
of those features, and he therefore believed it should be
acceptable to the international community as a whole.
It should be borne in mind, however, that subpara-
graph 2 (a) was linked with the outcome of the negotia-
tions on the new article which had been proposed in
connection with article 3.

40. Adoption of the Soviet Union proposal to delete
subparagraph (a) would cause certain problems, as the
meaning of subparagraph (b), and particularly of the
phrase' 'any of the other articles in part V of the present
articles", would not then be clear. The proposal also
appeared to exclude the possibility that a dispute be-
tween an international organization and a State might,
on a compulsory basis, be subject to proceedings in-
volving binding decisions. The Austrian delegation was
not aware of any circumstance that would prohibit the

establishment of such an obligation. A large number of
headquarters agreements contained such a clause, as
did the statutes of some international organizations.
For example, article 28 of the 1970 Statute of the Inter-
national Investment Bank, set up within the framework
of the Council for Mutual Economic Assistance, pro-
vided that disputes between the Bank and its clients
were subject to arbitration. If a State were a client,
the same situation as would occur with the Interna-
tional Law Commission's draft would arise. A similar
dispute settlement clause was to be found in article 37 of
the articles of the Bank for Economic Co-operation.
Moreover, the suggestion that the proposed deletion
was justified by the unequal position of States and
international organizations was not confirmed in prac-
tice, because whatever kind of mechanism was pro-
vided for in constituent instruments of international
organizations and in treaties concluded by them for the
peaceful settlement of disputes between States and in-
ternational organizations, the relevant provisions were
based on the principle of equality. The Austrian delega-
tion therefore saw no need to exclude the compulsory
jurisdiction of an international mechanism which would
lead to binding decisions. On the contrary, such juris-
diction was necessary, particularly in cases involving
jus cogens.

41. The amendment of Algeria, China and Tunisia
called only for an "opting in" procedure for compul-
sory settlement of disputes, which went only half-way
towards the goal which the Conference was striving to
attain.

42. The United Nations amendment had basically the
same structure as the text proposed in the eight-Power
amendment, of which the Austrian delegation was a
sponsor. He hoped that a unified text might result from
further negotiations.

The meeting rose at 1.05 p.m.

25th meeting
Monday, 10 March 1986, at 3.20 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 36 bis (Obligations and rights arising for States
members of an international organization from a
treaty to which it is a party) (continued)*

* Resumed from the 20th meeting.

1. The CHAIRMAN reminded the Committee that, in
addition to the amendments proposed to article 36 bis
itself, by Austria and Brazil (A/CONF. 129/C.1/L.49),
the Netherlands (A/CONF. 129/C.1/L.50), Switzerland
(A/CONF. 129/C.1/L.51), the International Labour Or-
ganisation, the International Monetary Fund and the
United Nations (A/CONF. 129/C. I/L.56) and the Soviet
Union (A/CONF. 129/C. 1/L.62), the Committee had
before it, in accordance with the decision taken at its
23rd meeting, a related proposal by the same three
organizations relating to article 73 (A/CONF. 129/
C.1/L.65).
2. Mr. TEPAVICHAROV (Bulgaria) said that the
subject-matter to be regulated by article 36 bis was very
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complex. The rule embodied in it might well modify an
existing rule of treaty law, namely, the one set forth in
article 34. Almost all the international organizations
which had expressed their views on article 36 bis had
stated either that the article would not apply to them or
that their practice was at variance with its contents.

3. The article was intended to regulate the relations
between States members of an international organiza-
tion but not parties to a treaty to which the organiza-
tion itself was a party. In its commentary to the article
(see A/CONF. 129/4), the International Law Commis-
sion had made perfectly clear the situations to which
the article was intended to apply, as well as the re-
quirements for the establishment of rights and obliga-
tions for member States in the situation envisaged. In
the light of the Commission's explanations, the text of
article 36 bis could be interpreted in several different
ways. In his delegation's view, the amendments which
had been proposed to the article did not succeed in
removing the ambiguities.

4. It had been stated that article 36 bis provided for the
possibility of expressing a collective consent before the
treaty was concluded; in his delegation's view, that was
only one of several possibilities which the article af-
forded. The Commission itself had considered the case
of such a consent as an exceptional one, but the scope
of the article was obviously wide and would extend to
headquarters agreements.

5. It could hardly be claimed that article 36 bis sought
to codify existing international custom or practice. If
the article was to form part of the draft convention, a
number of questions concerning its interpretation and
application would have to be clarified.

6. The introductory wording of the article made it
clear that, in order for the obligations and rights to arise
for States members of an international organization in
the circumstances specified in the article, that intention
must be expressly stated in the treaty, as must the
conditions and effects to which the parties consented in
regard to those rights and obligations. However, the
use of the words "or have otherwise agreed thereon"
introduced an element of uncertainty, since they could
be construed as providing either for an implied consent
by some of the parties to the treaty or for a consent
which might not be given in written form; and as defined
in article 2, subparagraph 1 (a), a treaty to which the
draft articles applied must be in written form.

7. He now wished to turn to the consent of the States
members of the organization and to the conditions laid
down in subparagraphs (a) and (b). Paragraphs (13)
to (16) of the International Law Commission's com-
mentary indicated that three conditions were necessary
to bring article 36 bis into operation and that they ap-
plied cumulatively: the consent of the parties, provided
for in the introductory wording, the consent of the
States members, regulated by subparagraph (a), and
the communication of that consent, provided for in
subparagraph (b).

8. The main question raised by subparagraph (a) was
the manner of expressing the consent. The represen-
tative of the Netherlands had explained at the 19th
meeting that it could be given through the constituent

instrument of the organization containing a provision to
that effect; if so, the assumption was that the individual
consents of its members would not be needed at the
time of the negotiation of the treaty by the international
organization and its partners. If that was the case, it was
not clear how subparagraph (b) would be applied. Who
would have to furnish the information concerning the
prior consent given by the members? Could it be as-
sumed that the international organization, by virtue of
its constituent instrument, was empowered to interpret
the will of its member States in the matter? If so, the
requirement of communication set forth in subpara-
graph (b) would become a mere formality and would not
correspond with the view expressed by the Commis-
sion in paragraph (16) of its commentary that the ele-
ments communicated before the closure of the nego-
tiation of a treaty with regard to the consent of the
members of the organization were "a vital factor".

9. A second means whereby the consent of the States
members could be expressed was, as subparagraph (a)
provided, "by virtue of the constituent instrument".
In his delegation's view, that meant explicit consent.
The words "or otherwise" in subparagraph (a) sug-
gested a further possibility but were extremely vague;
the proposal by the Netherlands to replace them by the
words "in accordance with other rules" did not do
much to clarify the position. The essential element in
subparagraph (a) was that of the unanimous consent of
the States members of the international organization.
The question of how that unanimous agreement was
reached was a procedural matter which lay outside the
scope of the present discussion.

10. The considerations he had mentioned led his del-
egation to support the Soviet Union amendment. If the
majority did not favour that amendment, however, his
delegation would formally propose the deletion of the
words "by virtue of the constituent instrument of that
organization or otherwise" in subparagraph {a). As
thus amended, the wording of the subparagraph would
leave the widest choice possible to the States con-
cerned to determine by future practice how they would
express their consent, who must communicate it to the
parties to the negotiation and exactly when—prior to, at
the same time as, or after the negotiation.

11. Mr. REUTER (Expert Consultant) said that he
wished to speak at some length on the problems raised
by article 36 bis in order to explain the International
Law Commission's attitude towards it. His task had
been facilitated by the observations made on the arti-
cle by the representative of the Netherlands, who in
his statement at the 19th meeting had expressed some
valuable considerations which reflected the Commis-
sion's views.

12. The Committee was faced with the apparently
simple problem of deciding whether to adopt the article,
possibly with some amendments, or to delete it. Three
questions therefore arose. The first was whether arti-
cle 36 bis was essential for the future convention. The
history of the codification of international law sug-
gested that no article of a draft was indispensable. That
being so, a second question arose: Was it advisable to
include article 36 bis in the draft? He would not com-
ment on that, since it was a question for Governments.
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13. There remained the third and more modest ques-
tion whether article 36 bis was useful and, if so, why.
He would reply to that in the light of the discussion of
the article by the International Law Commission. The
article dealt with the circumstances in which a treaty
concluded by an international organization had effects
for its member States. The question whether such a
treaty could have legal effects in the relations between
the member States and a State which had concluded the
treaty with the international organization was governed
by the rules of the organization, and by those rules
alone. Normally the treaty would not have such effects,
but the rules of the organization might provide for cer-
tain effects of the treaty in the relations between the
organization and its member States. The position taken
by the Commission was that it accepted that the mem-
ber States of an organization were free to decide their
wishes on that point and to include a rule on the subject
in the constituent instrument of the organization.

14. Accordingly, it had been suggested that the pro-
visions of article 36 bis should be amended so as to
subordinate them entirely to the rules of the organiza-
tion. A formula of that type would mean almost pushing
at an open door, for it was obvious that the relations
between an international organization and its member
States were governed by the rules of the organization.

15. Some of the amendments proposed to the article
raised the question whether it was legitimate to re-
quire the unanimous consent of the States concerned. It
seemed preferable not to do so, and instead to lay down
the rule that the member States, as sovereign States,
were free to settle that question themselves. Their un-
doubted right to settle the problem of the effects of the
treaties of the international organization was brought
out in the wording of subparagraph (a) of article 36 bis.

16. A further issue would arise in the case of an inter-
national organization whose constituent instrument
specified that the member States had the obligation to
observe the treaties concluded by the organization. A
provision of that kind would not have any effect for the
State which was the partner of the international organ-
ization in a treaty. The International Law Commission
had considered whether a treaty concluded by an inter-
national organization could create rights or obligations
in the relations between its member States and the State
which was a partner of the organization in the treaty.
The Commission had had to deal with that question in
the light of the rules embodied in the 1969 Vienna
Convention on the Law of Treaties,1 in the first place,
the rule that a treaty did not create obligations for a
third State. There was thus a clear-cut distinction be-
tween the parties to a treaty and third parties.

17. It had been pointed out in the Committee that it
was somewhat strange to say that the member States of
an organization were third parties in their relations with
a State which had concluded a treaty with the organiza-
tion. The International Law Commission had consid-
ered that point, and asked itself whether cases existed
in which a State was neither a party to a treaty nor a

1 Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication. Sales No. E.70.V.S),
p. 287.

third party, but in a somewhat intermediate position. It
had arrived at the conclusion that, where a treaty was
concerned, a State must be either a party or a third
party. Accordingly, in relation to treaty concluded by
an international organization, its member States were
third States.
18. The position of third States under the proposed
convention was the same as the one set forth in arti-
cles 34,35 and 36 of the 1969 Vienna Convention: in the
case of obligations, a treaty could not impose them on a
third State without its express and written consent, but
in the case of rights there was a presumption of consent
by a third State to the creation of a right in its favour—in
other words, a strict rule for obligations and a more
flexible one for rights. A problem arose, however, with
treaties which provided at the same time for rights and
obligations for third parties; if a treaty conferred a
whole body of such rights subject only to the perfor-
mance of a single obligation, it would seem that the rule
which should prevail was the one which governed the
creation of the rights.

19. Reference had been made in the Committee to the
case envisaged in article 37 of the 1969 Vienna Conven-
tion, namely, that of the revocation or modification of
obligations or rights of third States. That article, and
the corresponding draft article, stipulated that no such
revocation or modification could take place without the
consent of the third State—a situation which would
create fewest difficulties.
20. In regard to article 36 bis, the International Law
Commission had been fully aware that a treaty con-
cluded by an international organization did not nor-
mally create obligations for its member States. There
was some value, however, in providing for the pos-
sibility of the member States having relations with the
State which had concluded the treaty with the organiza-
tion. The basic principle underlying article 36 bis was
quite simple: the member States, the international or-
ganization and the third State were free to adopt the
solutions they wished, but they should do so with clar-
ity and precision. The provisions of article 36 bis as a
whole were flexible; they left the States concerned free
to decide matters by agreement among themselves.

21. It had been suggested that the provisions of arti-
cle 36 bis might represent a threat to existing headquar-
ters agreements which had been functioning satisfac-
torily. A headquarters agreement certainly created a
legal nexus between the international organization and
the host State, but did it also create legal relations
between the member States of the organization and the
host State? There was no single answer to that ques-
tion: each agreement had its own pattern, and each
organization its own rules and practice. Where a head-
quarters agreement provided for legal relations be-
tween the host State and the member States of the
organization, the situation, if article 36 bis was deleted,
would be governed by article 36. As it stood, that article
implied a situation in which the member States would
benefit from the rights provided for in the treaty.

22. In conclusion, he stressed that he had not sought
to defend article 36 bis but merely to explain the
thinking of the International Law Commission about
the problems which the article involved. The Commis-
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sion had worked hard to make article 36 bis both clear
and flexible. It was for the Committee to weigh the
value of those qualities against any advantages which
might lie in ambiguity and rigidity.

23. Mr. OGISO (Japan) observed that article 36 bis
was closely related to the definition of "third State"
and "third organization" in article 2, subpara-
graph 1 (h). As the discussion of the draft articles in the
International Law Commission had shown, there were
two schools of thought about the position of a State
member of an international organization in relation to a
treaty to which that organization was a party: Was it a
third State in the strict sense of the term, or was it a
"less pure" third State because, in a way, it partic-
ipated in concluding the treaty through the organiza-
tion? His delegation remained undecided on the matter,
but took the view that the existence of the former
school of thought provided a sufficient reason for con-
sidering the problems which the Commission sought to
meet in article 36 bis. That being so, his delegation was
convinced that articles 34,35 and 36 could deal with the
matter adequately, and that discussion of it on the basis
of article 36 bis would only invite confusion.

24. The Netherlands representative had argued at the
19th meeting that article 36 bis sought merely to in-
troduce a new element, namely, that member States
might be permitted to express their consent to be bound
by a treaty collectively, and possibly beforehand. The
Japanese delegation had highly appreciated his detailed
explanation of the nature of the article, but was unable
to support his argument, since it believed that arti-
cles 35 and 36 did not exclude the possibility of prior
acceptance of obligations and prior assent to the acqui-
sition of rights by a third State. A third State might
normally be expected to express its consent to be bound
by specific provisions of a treaty only after the treaty
was concluded, but it might conceivably express in
advance its acceptance of obligations or its assent to the
creation of certain rights by a treaty still under negotia-
tion, in order to encourage the negotiating parties to
conclude the treaty.

25. Several speakers had raised the issue of the collec-
tive will of the States members of international or-
ganizations. His delegation did not believe that arti-
cle 36 bis was necessary to deal with questions of that
kind. The general rule regarding third States and third
organizations was clearly laid down in article 34, and
embodied the principle of consensuality; a third State
or third organization was not bound by any provisions
of treaties unless it so agreed. That principle certainly
applied as well to the relationship between member
States of an international organization and a treaty
to which the latter was a party. As the representative
of the Federal Republic of Germany had correctly
explained at the 20th meeting, there were three cases
where the States members of an organization were
bound by provisions of a treaty which that organization
concluded. One was the case where the States members
had agreed to be bound beforehand by virtue of the
constituent instrument. In such a case, there was ab-
solutely no need for article 36 bis. To establish an
organization empowered to conclude treaties which
would create certain rights and obligations for its mem-

ber States, without obtaining their specific consent
other than by following the procedures set out in its
constituent instrument, was undoubtedly to imply the
acceptance by those States in advance of such future
rights and obligations. That was one of the situations
already covered by articles 35 and 36.
26. It might be countered that States did not usually
confer such a broad power on an organization in its
constituent instrument; that was true, and it was pre-
cisely because the rules in article 36 bis would rarely be
applicable that the Japanese delegation had not been
persuaded of its usefulness and necessity. In any case,
that question concerned articles 6 and 46, which dealt
with the capacity of international organizations to con-
clude treaties, and not article 36 bis.

27. The second case referred to by the representative
of the Federal Republic of Germany was that in which
member States could be bound by the treaty in accord-
ance with other rules of the organization. The argument
which held for the first case was valid for the second as
well: the fact of being a member of an organization,
participating in the making of its rules and abiding by
them, constituted assent to the possible creation of
rights and obligations. But the number of international
organizations which had "other rules" of the kind en-
visaged was possibly extremely small. That issue too
fell under articles 6 and 46, but where rules empowering
the organization to create certain rights and obligations
for its member States existed, articles 35 and 36 ap-
peared to regulate the situation adequately.

28. The third case was the ad hoc expression of the
collective will of the States members of the organiza-
tion. That was the issue addressed in the Soviet Union
proposal. That kind of collective consent appeared not
to be covered by articles 35 and 36. The basic principle
was once again the same: if the States members of an
organization so agreed, they would be bound by the
treaty to which the organization was a party; otherwise,
they would not. Such agreements could be made in-
dividually or collectively, depending on the wish of the
member States; and in no case would rights or obliga-
tions arise for a member State without its consent,
which might be expressed in the constituent instrument
or other rules of the organization, or by a specific act
of acceptance or assent performed either individually
or collectively. Since the case of collective will being
expressed on an ad hoc basis was so rare, and in any
case was already covered in a broad sense by article 34,
his delegation considered it unnecessary that a special
provision should be prepared for it.

29. All those considerations tended to show that the
need to retain article 36 bis was very slight. The rep-
resentative of the International Labour Organisation
had rightly pointed out, at the 19th meeting, that since
international organizations were so diverse, it was
almost impossible to lay down a general rule gov-
erning the relationship between them and their member
States. Furthermore, the rules and practices of organ-
izations were constantly evolving. A controversial pro-
vision would make the situation even more confusing.
The Committee had already adopted articles 34, 35
and 36, which regulated the matter clearly. Each inter-
national organization had its own constituent instru-
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ment as well as other rules, and those rules should be
sufficient to regulate the relationships between the or-
ganization and its member States. His delegation be-
lieved that the deletion of article 36 bis would have
the benefit of allowing a general rule on the matter to
develop freely as practice accumulated.
30. His delegation might be able to accept arti-
cle 36 bis if it was amended appropriately, but none of
the changes proposed so far were satisfactory. It would
therefore be best to delete the article, as proposed by
Austria and Brazil in their amendment.
31. Mr. HALTTUNEN (Finland) said that his delega-
tion shared the doubts expressed about article 36 bis.
One of its objections to the article lay in the fact that
States members of an international organization could
be parties to the same treaty as the organization of
which they were members, and thereby acquire com-
peting rights and obligations. States members of an
organization had a general obligation under customary
international law to observe the organization's treaties,
and therefore could hardly be seen as real third parties
to those treaties.

32. Furthermore, when changes occurred in the mem-
bership of an intergovernmental organization—and
there were a number of examples of that in practice—
difficulties could arise as to the continuance, termina-
tion or suspension of the operation of the organization's
treaties as between the former member State and the
other parties to the treaty, and indeed among the other
member States or member organizations.

33. The Finnish delegation shared the view that the
subject-matter of article 36 bis was not ripe for codifica-
tion and that the article might well be deleted. In the
future, two conventions—the Vienna Convention on
the Law of Treaties and the one now being drafted—
would be applicable, in some cases simultaneously, to
treaty relations between States and international organ-
izations; in that situation, the absence of article 36 bis
would possibly make it easier to apply not only those
conventions but also, in cases where States were not
parties to either of them, the general rules of inter-
national law.

34. His delegation therefore supported the Austrian-
Brazilian proposal. As far as the other proposals for
article 36 bis were concerned, it saw some merit in them
but did not believe that any of them could solve the
problems which the article created.

35. Mr. NASCIMENTO e SILVA (Brazil) pointed
out that the delegations of Austria and Brazil, in pro-
posing the deletion of article 36 bis, had taken into
account both the work of the International Law Com-
mission and the past and future practice of international
organizations.

36. The explanations of the article given by the Expert
Consultant and the representative of the Netherlands
corresponded with the International Law Commis-
sion's understanding of it, but not "with the ordinary
meaning to be given to the terms of the treaty" under
article 31 of both the Vienna Convention on the Law of
Treaties and the draft convention. In other words, in
order to understand article 36 bis it would be necessary

to have recourse to the supplementary means of inter-
pretation provided for in article 32.
37. He wished to assure the Committee that the pur-
pose of the Austrian and Brazilian proposal to delete
the article was not to deny the existence of the rule
in question but simply to exclude it from the draft
convention, since the issue was not ripe for codifi-
cation. In his opinion, some international organiza-
tions might develop their practice along the lines of
article 36 bis; others might depart from it. In other
words, the deletion of the article was not likely to freeze
future developments. He shared the view that arti-
cles 34, 35 and 36 covered the matter satisfactorily.

38. Mr. AL-HADDAD (Bahrain) said that arti-
cle 36 bis posed problems for his delegation. That it was
open to many different interpretations had been clearly
brought out in the debate, and in particular in the excel-
lent explanation provided by the Expert Consultant.
Nevertheless, the International Law Commission had
made strenuous efforts to draft an acceptable text on
the subject. His delegation's attitude to it would be
dictated by the need for a consensus, whether that
proved to be for the deletion of the article or for its
adoption.

39. Mr. SAHOVIC (Yugoslavia) said that his views
on article 36 bis had changed more than once during the
lengthy process of preparation of the draft articles. His
delegation had finally concluded that the International
Law Commission had been right to include the article in
the text in the form it had proposed.

40. In the early stages of preparation, there had been
considerable feeling that the subject-matter of the arti-
cle might be dealt with in connection with third States;
later it had become clear that the issue had far broader
implications for international organizations and their
status in international law than had been supposed. The
political and legal issue of the relationship between
international organizations and their members had as-
sumed serious proportions, and it would appear that the
intention behind article 36 bis was to contribute sub-
stantially to a strengthening of the role of those organ-
izations and a clarification of that relationship. That
was something which should be stressed, because the
adoption of the draft, and any consequent decisions,
would mark a new stage in the development of the
personality of international organizations in interna-
tional law—in the evolution of what was known as the
"organized" international community.

41. Furthermore, article 36 bis was one of the few
articles which implied a decisive step forward in the
progressive development of international law. Al-
though it might be argued, and had been, that practice
was not yet sufficiently mature for the Conference to
codify a general rule such as the article contained, it
would not be the first time that such a step had been
taken by a codification conference. Moreover, the ar-
guments which had been advanced in favour of the
adoption of the article themselves demonstrated that
the issue was one which called for legal clarification as a
matter of principle.

42. Looking at the matter from a more technical point
of view, he observed that all the proposals to alter the
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wording of the article presumed the formulation of a
rule; they sought to improve the product of the Inter-
national Law Commission's lengthy cogitations, and
particularly to render more explicit the conditions un-
der which the rule should be applied—for example, by
reducing the uncertainty created by the word "other-
wise" in the Commission's draft.
43. It was his delegation's view that to omit from the
draft convention any reference to the question of obli-
gations and rights arising for States members of an
international organization from a treaty to which it
was a party would be to neglect an important element of
the Conference's task; it therefore believed that arti-
cle 36 bis should be retained. An acceptable formula-
tion for it which accommodated the various proposals
for altering the text proposed by the International Law
Commission might perhaps be found by the Drafting
Committee.
44. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that the statements made by the represen-
tatives of the international organizations and by Japan,
Brazil and Finland had led him to consider article 36 bis
in a new light. It had been correctly pointed out that
each international organization had its own rules, and
that articles 34, 35 and 36 covered the situation contem-
plated in article 36 bis adequately. He therefore with-
drew the amendment proposed by his delegation and
supported the proposal by Austria and Brazil to delete
the article. He appealed to the sponsors of the re-
maining amendments to do the same.

45. Mr. SIEV (Ireland) said that his grave doubts
about the usefulness of article 36 bis had been con-
firmed by the Expert Consultant's statement. His del-
egation was convinced that the article should be de-
leted. Article 34 set out the general rule applicable to
third States and third organizations, while articles 35
and 36 dealt respectively with their obligations and their
rights. The latter two articles were sufficient to regu-
late the situation of third States with regard to rights
and obligations, which was the subject-matter of arti-
cle 36 bis. He thought it would be premature to adopt a
provision such as the one in draft article 36 bis. His
delegation therefore supported the proposal by Austria
and Brazil to delete the article.

46. Mr. RAMADAN (Egypt) said that, in his view, it
was inadvisable to adopt the article as it stood. The
expression in it of the principle of unanimity would
amount to giving a right of veto to every member of the
organization. As the consent for which the article pro-
vided must embrace all the provisions of the treaty
establishing the rights and the obligations, it would
seem that the relevant conditions should appear in the
constituent instrument, in which case subparagraph {b)
would be superfluous. With regard to the question of
notification, it might be impossible to conclude a treaty
if some States failed to provide the information men-
tioned in subparagraph (b). Even if the unanimity re-
quirement was replaced by the requirement of a qual-
ified or simple majority, difficulties might arise for the
organization in a case in which dissenting States were
among its major financial contributors.

47. Those considerations, combined with the fact that
the practice of international organizations was not yet

established firmly enough for the codification of such a
general rule as the one in article 36 bis, led his delega-
tion to support the Austrian and Brazilian proposal to
delete it. It also supported the three-organization pro-
posal for article 73, which left open the possibility of
developing such a rule gradually.

48. Mr. SANG YONG PARK (Republic of Korea)
said that he had some sympathy for the International
Law Commission's attempt, in article 36 bis, to regulate
an exceptional situation with legal certainty. He never-
theless supported the proposal to delete the article
because it would rarely be applicable. The issue should
be left in abeyance until practice in the matter had
developed further.

49. Mr. BOONPRACONG (Thailand) said that his
delegation considered article 36 bis as a progressive
development of international law, since it was intended
to provide an additional facility for States members
of an international organization to accept obligations
arising out of treaties to which the international organ-
ization was a party, without deviating from the general
rule outlined in article 34. He did not believe that a lack
of unanimity among member States would prevent an
international organization from concluding a treaty.
His delegation supported the adoption of article 36 bis
as it stood.

50. Mr. KADIRI (Morocco) said that article 36 bis
was intended to break new ground, but legal practice
was not yet sufficiently developed for its adoption. In
his view, the application of articles 35 and 36 would be
amply sufficient to cover for the time being the matter
dealt with in article 36 bis. If the latter article was
adopted, it might, without the guidance provided by
established practice, become a mechanism for dimin-
ishing the sovereignty of States. He asked himself,
for example, whether a headquarters agreement im-
plied an agreement between the host State and a State
member of the organization; if so, the State member
might become bound against its will. The provision in
article 36 bis might be appropriate for the integrative
type of international organization, of which the Euro-
pean Economic Community was a good example, but
less so for one based on co-operation. The sovereignty
of States must remain intact, clear and effective. His
delegation agreed with the Expert Consultant that the
present convention would only be successful if it con-
tained scope for future development. His delegation
therefore supported the proposal to delete article 36 bis.

51. The CHAIRMAN said that there seemed to be
widespread support for the proposal by Austria and
Brazil to delete article 36 bis. He asked the delegations
of the Netherlands and Switzerland and of the Inter-
national Labour Organisation, the International Mon-
etary Fund and the United Nations whether they could
follow the example of the Soviet Union and withdraw
their respective amendments, thus paving the way for
a decision to delete the article. If they could not, in-
formal consultations on the matter would seem the best
course.

52. Mr. SZASZ (United Nations), speaking on be-
half of the sponsors of the amendment in document
A/CONF.129/C.1/L.56, said that they would withdraw
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that proposal if the Committee decided to delete arti-
cle 36 bis. However, its deletion would leave uncharted
ground covered neither by the 1969 Vienna Convention
nor the proposed convention, which motivated the
proposal in document A/CONF.129/C.1/L.65 to add a
new paragraph to article 73.

53. Mr. RIPHAGEN (Netherlands), supported by
Mr. BARRETO (Portugal), proposed that the consid-
eration of the article should be deferred.

It was so decided.

The meeting rose at 5.55 p.m.

26th meeting
Monday, 10 March 1986, at 8.25 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66) (continued)*

1. Mr. BOSCO (Italy) said that in the matter of set-
tlement of disputes it was clearly necessary to adhere as
closely as possible to the text of the 1969 Vienna Con-
vention on the Law of Treaties.1 The notion of jus
cogens and the identification of peremptory norms of
general international law were fundamental questions,
and specially effective procedural safeguards in that
area were therefore required. Article 66 differed from
the corresponding article in the 1969 Vienna Conven-
tion because of the need to take account of the fact that,
under Article 34, paragraph 1, of the Statute of the
International Court of Justice, only States could be
parties in cases before the Court. Nevertheless, his
delegation considered it important to achieve unifor-
mity of interpretation in a matter as delicate as that of
peremptory norms of general international law. That
could only be ensured by a judicial body of a universal
character enjoying established authority, such as the
International Court of Justice. The Court, moreover,
in addition to being able to pronounce judgments in
contentious cases, could also give advisory opinions
which States and international organizations concerned
could, if the present Conference so decided, accept as
binding. Indeed, even in the absence of a decision of
the Court, he believed that an advisory opinion given by
the Court would be heeded and taken into due account.
His delegation therefore welcomed the amendments of
the United Nations (A/CONF. 129/C.1/L.66) and of

* Resumed from the 24th meeting.
1 See Official Records of the United Nations Conference on the

Law of Treaties (United Nations publication, Sales No. E.70.5),
p. 287.

Austria, Colombia, Ireland, Japan, Mexico, Nether-
lands, Nigeria and Switzerland (A/CONF. 129/C. I/
L.69/Rev.l), which adopted such an approach.

2. Its position was consistent with its traditional sup-
port for mechanisms of third-party settlement that
could be activated unilaterally, since they gave full
application to Article 1, paragraph 1, of the Charter of
the United Nations, which set the aim of bringing about
"by peaceful means, and in conformity with the princi-
ples of justice and international law, adjustment or
settlement of international disputes". In that connec-
tion, he emphasized that no State gave up any part of its
sovereignty when it freely and voluntarily consented to
mandatory jurisdiction. That principle was enunciated,
inter alia, in the Declaration on Principles of Inter-
national Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter
of the United Nations (General Assembly resolution
2625 (XXV), annex, of 24 October 1970), which stated
that "Recourse to, or acceptance of, a settlement pro-
cedure freely agreed to by States with regard to existing
or future disputes to which they are parties shall not be
regarded as incompatible with sovereign equality"; and
an identical paragraph was contained in the 1982 Manila
Declaration on the Peaceful Settlement of International
Disputes (General Assembly resolution 37/10, annex,
of 15 November 1982).

3. The problem of the applicable law would be solved,
since the International Court of Justice would apply
Article 38 of its Statute. The advisory opinion pro-
cedure under Article 66 of the Statute was a very broad
one allowing the presentation of written or oral state-
ments and comments on statements made by others,
thus providing ample opportunity for intervention in
the proceedings.

4. Italy supported the amendment to the annex
proposed by the European Economic Community
(A/CONF. 129/C. 1/L.64) since it provided useful clari-
fication. It also supported the proposal by the Neth-
erlands (A/CONF. 129/C. 1/L.67), which contained a
sound principle. He wished to suggest that, for the sake
of harmony, a provision similar to paragraph 6 in sec-
tion II of the annex should be added to section III. His
delegation would also like to see added to section II a
paragraph listing sources of law to be applied by arbitral
tribunals, either specifically or by stating that the tri-
bunal must decide on the basis of international law. He
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recalled in that connection the difficulties which had
arisen from the so-called Kellogg arbitration treaties of
the 1920s and 1930s, which excluded from arbitration
questions falling within the domestic jurisdiction but
failed to specify on what legal basis the distinction was
to be made. His delegation, in a spirit of co-operation,
would do its utmost to devise for the future convention
the best possible system of settlement of disputes.

5. Mr. GUNEY (Turkey) said that the International
Law Commission had drawn a distinction between the
procedures to be adopted relating to disputes con-
cerning the application or interpretation of articles 53
and 64 and those concerning any of the other articles in
part V of the draft convention. It had therefore con-
cluded that there was insufficient justification for main-
taining a distinction between procedures applicable to
States inter se and those applicable in relations with
international organizations. It had not been possible to
align article 66 and the annex with the corresponding
provisions of the 1969 Vienna Convention, as the for-
mer dealt with treaties to which international organiza-
tions were parties and such bodies could not submit
disputes directly to the International Court of Justice.
In his delegation's view, article 66 did not reflect the
practical requirements of the international community
in respect of the peaceful settlement of disputes. Many
States were reluctant to submit to mandatory jurisdic-
tion or jurisdiction organized on a regional basis, and
that was also true of mandatory arbitration. The prac-
tice of international organizations provided very few
examples of their subjecting themselves to mandatory
judicial arbitration. In his view, the best way of settling
disputes was by direct and meaningful negotiation be-
tween the parties, the solution favoured in the 1982
Manila Declaration on the Peaceful Settlement of Inter-
national Disputes.

6. His delegation supported the amendment of Al-
geria, China and Tunisia (A/CONF.129/C.1/L.68),
which took account of the desire of States not to be
limited to mandatory arbitration as a means of settling
disputes, as well as of the specific character of the
present draft convention and the practices of inter-
national organizations. However, if that amendment
were not acceptable to the Committee, his delegation
could support the proposals in the two amendments of
the Soviet Union (A/CONF.129/L.60 and L.61), since
they reflected the realities of legal and political relations
in the international community and contained the prin-
ciple of freedom of choice of the means of peaceful
settlement of disputes. The three-Power amendment
was, he felt, a matter of clarification connected with the
specific nature of the draft convention under considera-
tion. It should therefore be referred to the Drafting
Committee.

7. His delegation considered the eight-Power amend-
ment incompatible with the realities of international
relations and attitudes towards mandatory jurisdiction.
It took no account of the specific nature of the future
convention and also ran counter to the established prac-
tice of international organizations. In his delegation's
view, mandatory application of the advisory opinions
of the International Court of Justice stretched the limits
of international law and practice in consultative pro-

cedures and set a bad precedent. It might even be
considered to be contrary to the letter and spirit of the
relevant provisions of the Charter of the United Na-
tions and the Statute of the International Court of Jus-
tice. His delegation was therefore unable to support
such an amendment. For the same reason, his delega-
tion could not support the amendment proposed by the
United Nations.

8. If the article were not amended, his delegation
would be willing to co-operate with the sponsors of the
amendments it supported, namely, those of Algeria,
China, and Tunisia and of the Soviet Union, in drafting
a procedure for the peaceful settlement of disputes
based on the corresponding provisions of the 1975
Vienna Convention on the Representation of States in
Their Relations with International Organizations of a
Universal Character and the 1978 Vienna Convention
on Succession of States in Respect of Treaties.

9. Mr. SURIYA (Thailand) said that his delegation
could support article 66 and the annex proposed by the
International Law Commission, which had a number of
points to commend them. They treated all subjects of
international law, whether States or international or-
ganizations, equally, in that they could rely on the same
forum of justice. They did not force a State to go to any
particular forum and gave freedom of choice between
the prescribed measure and any other measure which
might be preferable to the parties. Nevertheless, in
a spirit of goodwill and co-operation, his delegation
would not oppose the adoption of a different text,
should that be the desire of the Committee.

10. Mr. AINCHIL (Argentina) expressed his delega-
tion's firm and enduring commitment to the peaceful
solution of disputes, an approach which the Charter of
the United Nations recognized as fundamental to the
maintenance of peace and international security. Its
preference was for direct negotiation as the best means
of settlement of matters in dispute, and it therefore
welcomed the three-Power amendment, which intro-
duced some flexibility into the text of the article by
making the consent of the parties a prerequisite for the
submission of a dispute to arbitration and by providing
necessary safeguards.

11. His delegation regretted that it could not support
the draft proposed by the International Law Commis-
sion, since the principle it contained, which would
allow a State, without its consent, to be brought before
an arbitral tribunal by an international organization,
was unacceptable. There was a profound difference
between the nature of States as ordinary subjects of
international law and international organizations as
subjects derived from the will of States, and that dif-
ference called for a different procedure. A formula such
as that contained in the three-Power amendment would
provide a satisfactory solution.

12. Mr. MIMOUNI (Algeria) said that the eight-
Power amendment proposed a complex system of a
kind considered and rejected by the International Law
Commission. The amendment not only established a
variety of procedures for settling disputes, but also
contained a dangerous innovation in conferring a man-
datory character on advisory opinions of the Inter-
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national Court of Justice. His delegation was there-
fore unable to support it. He felt that in the framework
of jurisdictional settlement a pragmatic approach was
necessary, given international practice, which had
shown that parties to a dispute submitted with difficulty
to jurisdictional settlements, whether by raising many
objections to the jurisdiction of the body or the inadmis-
sibility of a petition, or sometimes even by refusing to
appear before a judicial body. The compromise estab-
lished by the 1969 Vienna Convention instituting re-
course to the International Court of Justice relied on the
fact that only States were involved in that instrument.
Such a procedure was impossible, however, in the con-
text of the present draft convention.
13. The three-Power amendment, of which his coun-
try was a sponsor, did not go so far as to delete all
reference to arbitration, as had been proposed else-
where, but provided an intermediate and realistic so-
lution involving optional arbitration in the case of
disputes related to articles 53 and 64. States and inter-
national organizations did not have the same character-
istics, and it would be unacceptable to allow a distortion
of the sovereignty of a State by depriving it of its right to
give its consent before the matter was taken up by the
arbitral body. There was no intention of introducing
any uncertainty into treaty relations governed by good
faith. International practice had shown, however that
jurisdictional decisions were less likely to be contested
when the parties to a dispute had agreed on the choice
of procedure.
14. The three-Power amendment did not constitute
a departure from the 1969 Vienna Convention, since
even in the case of a treaty where the parties were
both States and one or more international organiza-
tions, disputes between States parties only would be
governed by that Convention. That seemed to be the
principle in the new articles proposed by Cape Verde
(A/CONF.129/C.l/L.19/Rev.l), the United Kingdom
(A/CONF.129/C.1/L.27) and Italy (A/CONF.129/C.1/
L.42). The three-Power amendment modified the 1969
Convention without departing from it, in so far as it
took account of the principle of the common consent of
the parties in the matter of the settlement of disputes.

15. His delegation reserved the right to comment on
the amendments to the annex once the choice of dispute
settlement procedure had been made.

16. Mrs. THAKORE (India) said that the distinction
made between articles 53 and 64 relating to jus cogens
and the remaining articles in part V of the convention
was justified because the issues arising under the for-
mer articles would necessarily relate to fundamental
questions of international law. Since the rules of jus
cogens had an overriding character, jurisdiction should
be conferred on the International Court of Justice in
such matters, as was the case under the 1969 Vienna
Convention. The use of the same forum for both the
1969 Convention and the present convention would
eliminate the risk of widely diverging jurisprudence on
a matter of extreme importance. The International Law
Commission had dealt with the fact that international
organizations could not be parties in cases before the
International Court of Justice by providing in subpara-
graph (a) of article 66 for arbitration as the means of

settling disputes concerning articles 53 or 64, irrespec-
tive of whether the parties to them were States or
international organizations. A compulsory conciliation
procedure had been provided in subparagraph (b) for
the remaining articles in part V. The Commission, after
due consideration, had rejected the idea of providing
for a right to request an advisory opinion from the
Court.

17. The Indian delegation was unable to support the
amendment of the Soviet Union to article 66, since it
departed from the compromise solution arrived at, after
lengthy debate, in the 1969 Vienna Convention. Indeed,
it hoped that the present Conference would be in a
position to adopt, mutatis mutandis, a solution similar
to that of the 1969 Convention.

18. Her delegation viewed the amendments of the
United Nations and of the eight Powers with sympathy.
The latter proposal had the merit of clarity, practicality
and completeness, and therefore deserved serious con-
sideration. The amendment of three Powers largely
retained the wording of the International Law Commis-
sion's draft, except that it required the express consent
of the parties for submission of a dispute to arbitration.
In view of the special nature of the rules of jus cogens,
that amendment might not meet with universal accept-
ance.

19. With regard to the annex, the text of the Interna-
tional Law Commission's draft incorporated the cor-
responding provisions of the 1969 Vienna Convention
and also had the merit of simplicity. It might be im-
proved by incorporating the relevant amendments
proposed by the Soviet Union and the European Eco-
nomic Community. Those amendments, together with
the amendment proposed by the Netherlands, which
provided clarification, could be sent to the Drafting
Committee for consideration.

20. Mr. MUTZELBURG (Federal Republic of Ger-
many) said that his delegation wished to refer to the
specific problems related to the effect of jus cogens. His
delegation was one of those which believed that the
notion of peremptory norms called for specially effec-
tive procedural safeguards owing to the radical nature
of its consequences, the relative scarcity of fully con-
clusive precedents and the developments that article 64
appeared to foreshadow. Jus cogens bound not only the
parties to a treaty, but the international community as a
whole. In the view of his delegation, there was a need
for a single mechanism to safeguard and guarantee the
consistency and uniformity that was required for legal
certainty.

21. Moreover, decisions produced through such a
mechanism would have to be representative of the in-
ternational community as a whole and reflect the main
forms of civilization and the world's principal legal
systems. Additional requirements were the highest pos-
sible legal competence, independence and international
authority of the organ concerned and its members.
Probably the only organ meeting such requirements
was the International Court of Justice. His delegation
therefore deemed it essential to give the International
Court a primary role in questions involving jus
cogens, as had been done in the case of the 1969 Vienna
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Convention. Other procedures such as binding arbi-
tration would have only a subsidiary function where
the International Court of Justice was precluded from
acting.
22. He believed it should be made clear that any de-
cision by arbitration would be binding only on the par-
ties to the dispute and only in respect of the specific
case. The procedural problem relating to the right of
parties to bring cases before the International Court of
Justice could, he felt, be overcome, and in any case
should not be used as an excuse for departing from the
compromise solution adopted in the 1969 Vienna Con-
vention for reasons unrelated to the specific subject of
the draft instrument under discussion. In his view, the
best means of overcoming the problem were contained
in the precise proposal of the eight Powers, which spe-
cifically listed the various possibilities of involving the
International Court, depending on the nature of the
parties to the dispute. His delegation fully supported
that amendment. It also saw merit in the United Na-
tions amendment, which, although formulated in more
general terms, also gave the International Court of Jus-
tice a primary role.
23. It considered that the amendments of the Euro-
pean Economic Community and the Netherlands, al-
though making no change of substance, helped to clar-
ify the text. They might therefore be referred to the
Drafting Committee.
24. Mr. ULLRICH (German Democratic Republic),
noting that the position with regard to the issue in arti-
cle 66 had been the same at the three preceding codifica-
tion conferences, said that it was essential to arrive at a
compromise acceptable to all participants in the present
Conference. He made that statement on the assumption
that all States and all international organizations were
required to settle their international disputes exclu-
sively by peaceful means and in accordance with the
principle of free choice of means implicit in Article 33 of
the Charter of the United Nations. A provision to that
effect was contained in paragraph 3 of article 65. In
view of the complexity of the disputes that could arise
under part V of the draft convention, his delegation was
prepared to accept the idea underlying article 66 which
provided for possible solutions in the event that at-
tempts to settle the dispute under article 65, para-
graph 3, failed.

25. While his delegation favoured a compulsory con-
ciliation procedure for part V of the draft convention, it
was unable, in the light of its experience at various
codification conferences, to support subparagraph (a)
of article 66. It was also unable to support the amend-
ments proposed by the United Nations and by the eight
Powers. However, it fully supported the proposals of
the Soviet Union, which were in conformity with in-
ternational law and met the requirements of inter-
national practice. His delegation also saw merit in
the three-Power amendment, which could perhaps be
combined with the Soviet Union amendments. It there-
fore considered that both those latter amendments and
the three-Power amendment could be referred to the
Drafting Committee.

26. Mr. BARRETO (Portugal) said that in the matter
of the peaceful settlement of disputes, his delegation

was in favour of an impartial third-party procedure that
would produce a binding decision. It therefore con-
sidered that the wording of article 66 should follow the
corresponding provisions of the 1969 Vienna Conven-
tion as closely as possible. At the same time, it ap-
preciated the difficulties with which the International
Law Commission had been confronted because of the
fact that an international organization could not submit
a dispute directly to the International Court of Justice.
Portugal, for its part, had always upheld the role of
international judicial bodies, referring cases to the In-
ternational Court where necessary, and had faithfully
implemented the decisions of international courts. His
delegation therefore favoured the amendments pro-
posed by the United Nations and by the eight Powers,
which would strengthen the role of the judiciary in the
settlement of disputes, particularly where jus cogens
was involved. At the same time, conscious of the sen-
sitive nature of the matters dealt with in article 66 and in
the annex, it thought it would be preferable if the Com-
mittee, instead of adopting specific amendments, were
to concentrate on arriving at a consensus with a view to
strengthening the position of the future convention in
international law.

27. Mr. MONNIER (Switzerland), speaking as a
sponsor of the eight-Power amendment, said that arti-
cle 66 was a key provision in the convention. The
settlement procedures for which it provided did not
apply to all disputes arising out of the application and
interpretation of a treaty, but only to those that arose
when one of the parties to a treaty wished to be released
from it in one of the cases specified under part V of the
draft and the other party or parties did not agree. One
such case was when the validity of the treaty itself was
at issue. The draft articles provided for several grounds
of nullity, including incompatibility of the treaty with a
peremptory norm of general international law.

28. Although articles 53 and 64 were not at present
under consideration, they could not be ignored. The
concept of jus cogens was not universally accepted,
and many States had serious reservations about it. That
was hardly surprising: the definition of jus cogens in
article 53 was so vague and general that he wondered
whether it was really possible to consider it a defini-
tion at all. The practice with regard to jus cogens was
at once scanty and uncertain; the examples given by
the authors were striking in their diversity and some-
times in the contradictions they revealed. That impre-
cise idea spread results of a radical nature, since any
treaty which conflicted with a relevant norm of jus
cogens was irremediably null.

29. The divergence of views regarding jus cogens at
the Vienna Conference on the Law of Treaties had been
overcome by a compromise solution under which the
application of articles 53 and 64 was combined with
certain judicial guarantees. The object of that com-
promise had been to ensure, in so far as possible, the
security of treaty relations between States. He won-
dered whether the present Conference could not adopt
the same approach.

30. Despite possible differences between states and
international organizations, the inclusion in the present
draft articles of provisions corresponding exactly to
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articles 53 and 64 of the 1969 Vienna Convention logi-
cally called for a similar r6gime, that is a control con-
forming to the law of the application of those two ar-
ticles.

31. The International Law Commission had adopted a
standard solution, namely, unilateral recourse to ar-
bitration. That solution could, however, be improved
upon, bearing in mind that the regime laid down at
Vienna in 1969 provided in the first instance for re-
course to the International Court of Justice. That was
precisely the object of the eight-Power amendment.

32. In his delegation's view, the present situation was
exactly the same as the one with which the 1969 Vienna
Conference had been confronted and should thus be
dealt with in a similar manner. His delegation could
therefore not support the amendments of the Soviet
Union and of the three Powers, which did not offer
sufficient guarantees since, under their terms, the sub-
mission of a dispute to arbitration would be optional.
The United Nations amendment followed the same
lines as the proposal of the eight Powers as far as
substance was concerned but, as worded, he felt that it
was still hedged about with too many reservations.

33. Mr. BERMAN (United Kingdom) said that it was
a mystery to his delegation why those who strongly
opposed the very idea of States voluntarily accepting
the discipline of third-party dispute settlement proce-
dures should pursue their campaign unabated even into
the area of the law of treaties. Surely, it was in that area
above all that it should be easiest to admit the idea of the
impartial third party who decided on the basis of what
the parties themselves had agreed. His delegation had
also been surprised at certain references to the Manila
Declaration on the Peaceful Settlement of International
Disputes which, whatever else might be said about it,
did advise States to adopt a positive approach towards
procedures for the peaceful settlement of disputes, in-
cluding recourse to the International Court of Justice.

34. In its work, the present Conference, unlike pre-
vious codification conferences, was not starting with a
clean slate but was urged to use as a basis the regime of
the 1969 Vienna Convention. The articles on settlement
of disputes occupied a very special place in the rdgime
of that Convention, and indeed, the whole success or
failure of the 1969 Conference had hinged on the de-
cisions on that vital question. At the very last moment
in 1969, a group of 10 countries had come up with a
satisfactory compromise and the door had thus been
opened for approval of the Vienna Convention. It was
on that basis that the United Kingdom had voted in
favour of, and was now a party to, that Convention.

35. The present Conference, in considering part V of
the draft articles, dealing with invalidity and termina-
tion of treaties, was entering on sensitive ground of a
highly political nature. In that connection he drew at-
tention to the fact that his country had been able to
accept part V of the 1969 Vienna Convention, including
the jus cogens provisions which continued to cause it
serious problems, only in return for a solid guarantee
of a binding settlement-of-disputes procedure in arti-
cle66. That was the arrangement known as the "Vienna
package deal".

36. The fact that the General Assembly had not re-
commended the major substantive draft articles on in-
validity and termination of treaties for inclusion in the
list of draft articles for substantive negotiation at the
present Conference was perhaps a gentle indication
that the Conference should adopt a similar approach in
dealing with the settlement of disputes.

37. The question now was whether the Conference
was prepared again to apply the "package deal". If so,
its task was easy, and all that was needed was to adapt
the International Law Commission's draft to make it
correspond to the regime agreed upon in article 66 of the
1969 Vienna Convention. The United Kingdom would
judge the attitude of other participants in the Con-
ference on the basis of their willingness to accept a
similar compromise. There were, of course, procedural
problems of judicial settlement, but they could always
be overcome by suitable drafting. Any attempt to use
procedural problems as a means of undermining the
substance of the political agreement reached in Vienna
in 1969 must, however, be rejected. His delegation, for
instance, rejected absolutely the proposition that, be-
cause the subject-matter of the Conference involved
different subjects of international law, that would jus-
tify placing them on a different plane in relation to
settlement of disputes. If it were accepted that a State
and an international organization were validly party to a
treaty, with the mutual rights and obligations flowing
therefrom, surely it could only follow, in law and in
equity, that, if one of those parties claimed the treaty to
be invalid as against the other, its rights could be no
greater and no less than if the claim came from the other
side.

38. Turning to the amendments before the Commit-
tee, he said that his delegation fully supported the eight-
Power amendment, which was in keeping with the spirit
of the 1969 agreement and adapted that agreement to
the circumstances of the present case. While his delega-
tion was in sympathy with the United Nations amend-
ment, which went in the same direction, it found that
that text failed to deal with procedural details and was
marred by square brackets and alternative formula-
tions. The three-Power amendment did not have his
delegation's support despite the Chinese representa-
tive's sympathetic introduction at the 24th meeting.
It veered sharply away from the 1969 agreement by
reverting to a conception which, in the final analysis,
provided a State such as the United Kingdom with no
judicial guarantee but only a general hope that the other
party might, in a particular case, agree to an acceptable
procedure. He was quite unable to agree that the pro-
posal corresponded to article 66 of the 1969 Vienna
Convention, since it differed from it on an essential
point. The Soviet amendments were so far removed
from anything possibly acceptable that he could only
assume that they had been tabled for purely tactical
reasons. His delegation could, however, support the
European Economic Community amendment and the
Netherlands amendment, both of which related to
the annex and were largely of a technical character.

39. Article 66 occupied a vital place in the whole
structure of the convention and went even more deeply
into the whole question of good faith in negotiations.
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He trusted that it would be possible to reach general
agreement on a text that reflected the agreement
reached in 1969 and that would also be in accordance
with the terms of the 1969 Vienna Convention.

40. Mr. NAGY (Hungary) said that, while disagree-
ment over dispute settlement procedures had a long
history, a dispute between an international organiza-
tion and another international organization or a State
was a new element. In that connection, he would like
to know whether his delegation was correct in under-
standing that disputes over articles 53 and 64 between
States inter se would fall under the 1969 Vienna Con-
vention if all parties to the dispute were parties to that
Convention but would fall under customary interna-
tional law if one of them was not. That interpretation
was based on the idea underlying the Italian proposal to
introduce a new article readi ng' 'The relations of States
as between themselves shall not be affected by the
present Convention" (A/CONF.129/C.1/L.42).

41. Assuming that the Conference adopted that idea,
it would only be necessary to consider whether arti-
cle 66, subparagraph (a), provided an adequate method
of settlement of a dispute between an international
organization and another international organization
or a State. The probability of such a dispute was, of
course, very slight, for it was unlikely that an inter-
national organization would conclude a treaty in viola-
tion of a peremptory norm of international law; that
would happen only if the States members of the organ-
ization concerned permitted it to happen. That was the
situation provided for by article 53.

42. From the rule laid down in article 64 it was ap-
parent that the emergence of a new peremptory norm of
general international law could give rise to the termina-
tion of a treaty concluded by the organization. In such a
case, it was scarcely conceivable that an international
organization would deny the effect of the new peremp-
tory norm, since the States members of an organization
always exercised control over it.

43. The fact that article 53 had been referred to the
Drafting Committee without any substantial debate was
indicative of agreement in the Conference that the for-
mulation and recognition of norms of jus cogens fell
within the exclusive purview of States. Agreement on
that point was also reflected in the wording of article 53.
A decision that a treaty was in conflict with a peremp-
tory norm of general international law must therefore
reflect the opinion of the international community of
States as a whole.

44. The question which then arose was whether the
arbitral procedure provided for in article 66 satisfied
that requirement; in his delegation's view, it did not.
Under article 66 and the annex thereto, a separate
arbitration tribunal would be appointed in each case,
with the highly undesirable result that substantially
similar cases would be decided differently by a multi-
plicity of tribunals. There would thus be a high risk of
conflicting judgements concerning the content of pe-
remptory norms, and much confusion would ensue. For
those reasons, his delegation was unable to accept the
International Law Commission's draft on arbitration.

45. There were, in its view, two possibilities. The first
was to leave aside disputes regarding jus cogens be-
tween States and international organizations and to
limit the conciliation procedure to other situations en-
visaged in part V of the draft articles. While that would
be logical, there would then be a lacuna, since disputes
concerning articles 53 and 64 would not be covered by
the dispute settlement procedure provided for in the
convention. His delegation therefore proposed that the
competence of the proposed conciliation commission
should be extended to cover such disputes; that would
also simplify matters, as there would then be a single
procedure for the whole of part V.
46. It would help to pinpoint the problems involved if
conciliation commissions were permitted to consider
matters of jus cogens. Although the decisions would
not be binding on the parties to the conflict, the way in
which the commissions functioned would demonstrate
whether any third-party dispute settlement procedure
would contribute to the uniform treatment of jus
cogens.
47. In the light of those points, his delegation sup-
ported the two amendments proposed by the Soviet
Union, on the understanding that the necessary drafting
changes in subparagraph (£>) of article 66 would be made
by the Drafting Committee. If, however, those amend-
ments were unacceptable to the Committee, his delega-
tion would not object to the three-Power amendment. It
could also accept the amendments proposed by the
European Economic Community and the Netherlands,
but not those by the United Nations and the eight
Powers.

48. Mr. ABED (Tunisia) recalled that his country had
acceded to the 1969 Vienna Convention with a reserva-
tion on article 66, subparagraph (a), as it considered
that a dispute should be submitted to the International
Court of Justice only with the express consent of the
parties to the dispute. It held the same view in con-
nection with article 66 of the present convention. His
delegation was therefore unable to support the eight-
Power amendment, which was silent on the need for
express agreement between the parties to submit a
dispute to the International Court of Justice and which
would make that Court's advisory opinion binding for
all the parties to the dispute. That amendment might
also result in differentiation between the treatment of
States and that of international organizations, for pro-
cedural difficulties might arise in deciding whether a
case should be dealt with on a legal or on a conciliation
basis.

49. The United Nations amendment offered some im-
provement by suggesting that the International Court of
Justice should be asked to give an advisory opinion.
Unfortunately, should the opinion prove impossible to
obtain, the dispute would, for reasons which were not
entirely clear, be submitted to arbitration without the
express consent of all the parties, merely at the re-
quest of one party. The Tunisian delegation could not
approve that amendment, nor, for the same reasons,
could it approve the amendment proposed by the
European Economic Community.

50. The Soviet Union amendment to article 66 fol-
lowed the recognized principle of international law that
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international disputes should be settled on the basis of
the sovereign equality of States and with free choice of
settlement procedures. However, the Tunisian delega-
tion was unwilling to sacrifice subparagraph (a) of arti-
cle 66. It believed that arbitration should be retained as
an effective means for the peaceful settlement of dis-
putes if the parties concerned so decided and wished.

51. That result could be achieved if the International
Law Commission's draft was retained, as modified by
the three-Power amendment. Compulsory arbitration
was likely to hinder the settlement of disputes and was
therefore not in the interest of international peace and
security.

52. Mr. KOURULA (Finland) said that the rules in
part V were one of the basic requirements for a reason-
able and useful application of the future convention.
His delegation therefore wished to stress the impor-
tance of the procedural rules to be applied when even a
single party claimed that a treaty was ineffective or
alleged reasons for the nullity or termination or suspen-
sion of the instrument. A treaty should remain in force
until settlement of all disputes concerning its ineffec-
tiveness or termination. Despite the compromise pro-
visions of article 64, it would be regrettable if disputes
concerning the content and interpretation of jus cogens
could not be submitted to the International Court of
Justice, as they could under the 1969 Vienna Conven-
tion. The text of article 66 should therefore be harmo-
nized as far as possible with article 66 of that Con-
vention.

53. His delegation fully supported the eight-Power
amendment, as it considered that the question of iden-
tifying and interpreting peremptory norms should be
settled by the International Court of Justice and not by
the parties to a dispute. Admittedly, the Court's juris-
diction was not binding; in practice, however, and as
some delegations had pointed out, one way of settling
disputes would be for the parties to accept in advance
that an advisory opinion of the Court would be con-
clusive. In his view, international law should develop,
and not merely maintain, human ideas of justice. Only
if the settlement of disputes was compulsory would
smaller nations have equal possibilities of applying the
new convention.

54. However, in view of the reluctance of some del-
egations to accept such an advance agreement pro-
cedure, the Finnish delegation was prepared to sup-
port the text of the International Law Commission's
draft as amended, though unclearly, by the United Na-
tions proposal. In any case, and as had previously been
stated, every effort should be made to rely on the same
forum for the resolution of issues concerning^MJ cogens
and arising under the 1969 Vienna Convention or under
any future instrument based on the present draft con-
vention.

55. The Finnish delegation could also support the
amendment submitted by the European Economic
Community and by the Netherlands. With regard to the
possibility of controversies arising from the application
and interpretation of any future convention, questions
of that nature were typical legal issues which, under
Article 36, paragraph 3, of the Charter of the United

Nations, should as a general rule be referred by the
parties to the International Court of Justice.

56. There were of course many treaties that lacked
binding provisions for the settlement of disputes arising
from their application and interpretation. However, the
present draft convention was of a constitutional charac-
ter, and disputes about its application and interpreta-
tion were of a legal nature, and should therefore be
settled through legal machinery.

57. Mr. SANYAOLU (Nigeria) said that while the
draft convention avoided the risk of double treaty r6-
gimes by proposing arbitration for the settlement of
disputes arising under articles 53 and 64 and a concilia-
tion procedure for disputes arising under other articles
in part V, in parallel with the 1969 Vienna Convention,
the principle of the equality of States and international
organizations with regard to their rights and obligations
as parties to a dispute had not been justified. The Inter-
national Law Commission had referred to that question
at the end of paragraph (2) of its commentary to arti-
cle 66 (see A/CONF. 129/4). His delegation felt that
the Commission's observation was also applicable to
international organizations in the case of the proposed
new convention. There were compelling reasons for
granting international organizations means of access to
the International Court of Justice, even though they
could not be parties to cases before that body.

58. His delegation welcomed the wording proposed in
subparagraph 2 (b) of the eight-Power amendment.
Proposals of that nature might contain imperfections
and uncertainties, but that consideration should not
prevent their acceptance, as those difficulties would
probably be resolved in the course of time. The amend-
ment of the United Nations was very similar to the
eight-Power proposal and added little that was new in
the paragraph (c) it proposed. Finally, the introduction
of the term "express consent" in subparagraph (a) of
the three-Power amendment eliminated the notion of
mandatory arbitration, something his delegation con-
sidered essential in a convention providing for a means
of settlement of disputes concerning the application or
interpretation of a rule of jus cogens.

59. Mr. NEGREIROS (Peru) said that article 66 ap-
peared to supplement article 65. However, the latter
article seemed comprehensive enough on its own, its
paragraph 3 clearly specifying the means to be used,
while its other paragraphs indicated the procedure to be
followed. A further article on the same subject might
give rise to conflict.

60. Article 66 went beyond proposing ways and
means, and sought to make arbitration—a widely used
international instrument—a compulsory procedure.
Subparagraph (a) of article 66 provided alternative
machinery in the event of parties to the Convention
being unable to resort to the International Court of
Justice. However, its main disadvantage was that any
one of the parties to a dispute—for example, an inter-
national organization—might of its own motion insti-
tute a procedure leading in the end to an arbitral de-
cision binding on the other party, which might be a
State. Compulsory arbitration was far from accepted by
many States, and could not conceivably be applied to
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such a case involving an international organization and
a State.
61. The aim of arbitration was to settle disputes be-
tween States through the intervention of judges ap-
pointed by States on the basis of respect for the law.
Arbitration therefore was legal in character, for it in-
volved impartial application of rules of law making it
binding on both parties. However, the compulsory na-
ture arose from the parties to a dispute agreeing to
submit it to arbitration, in other words, from a formal
act of consent in which two or more parties agreed to
submit to arbitration. They defined the dispute, ap-
pointed the umpire and determined his powers and the
procedure to be followed. Should the arbitration com-
mitment be of a general nature, a special treaty was
drawn up, such as the Pact of Bogota in Latin America.
Article 66, subparagraph (a), of the 1969 Vienna Con-
vention thus clearly stated that the parties may "by
common consent agree to submit the dispute to arbi-
tration".

62. The Peruvian delegation was therefore unable to
support the draft of article 66 proposed by the Inter-
national Law Commission. It found the amendment
proposed by the Soviet Union quite appropriate.
However, if that amendment was not approved, it was
prepared to support the amendment proposed by Al-
geria, China and Tunisia.
63. Mr. RODRIGUEZ CEDENO (Venezuela) said
that article 66 presented a number of difficulties for his
delegation. It provided first of all for compulsory ar-
bitration, a solution which, although appearing ideal,
posed serious problems for many States. Making arbi-
tration compulsory ran counter to the recognized prin-
ciple of parties to a dispute being free to choose the
procedure for settling it. The International Court of
Justice had repeatedly upheld the principle that States
should not be compelled to submit their disputes with
other States to mediation or arbitration or other forms
of peaceful settlement without their consent. The pro-
cedure set out in article 65, paragraph 3, was suffi-
cient and guaranteed stability of legal relations, since it
expressly referred to Article 33 of the Charter of the
United Nations. The question of peremptory norms
was of course most important, but disputes involving
them should not be considered solely in a legal context,
for international practice and the operation and effec-
tiveness of other procedures would then be weakened.

64. There was no need to prejudge the effectiveness of
the means of settlement referred to in Article 33, para-
graph 1, of the Charter of the United Nations, par-
ticularly since respect for treaties was based on the
principle of pacta sunt servanda and of implementation
in good faith.
65. The participation of international organizations
marked a substantial divergence from the situation
which had existed when the 1969 Vienna Convention
had been drawn up. Arbitration could not be unilateral,
but had to be entered into with the consent of all the
parties to the dispute, whether States or international
organizations. The Venezuelan delegation therefore
supported the amendment proposed by the Soviet
Union in document A/CONF.129/C.1/L.60. However,
should the majority in the Committee favour retention

of a supplementary provision, his delegation would
support the three-Power amendment.
66. With regard to subparagraph (b) of article 66, the
Venezuelan delegation considered that, as in the case of
subparagraph (a), compulsion was unsatisfactory.
67. Mr. KADIRI (Morocco) said that the 1969 Vienna
Convention, which constituted the basic framework for
the present Conference, had almost come to nothing on
the point at present under discussion and had been
rescued only by a last-minute compromise. The Inter-
national Law Commission had encountered a major
obstacle in its work on the present draft text in en-
deavouring to establish a rdgime providing equal facil-
ity of access for States and international organizations.
It had resolved the problem by proceeding along the
lines indicated by article 15 of annex VI of the United
Nations Convention on the Law of the Sea,2 which
offered arbitration procedures for cases arising under
the present articles 53 and 64. One of the merits of the
work done by the International Law Commission in the
present instance was that it would facilitate adoption
of the proposed convention incorporating the present
draft article 66 by a maximum number of States, in-
cluding those which had been unable to accept the
entire text of the 1969 Vienna Convention because of
the scope of its articles relating to jus cogens.

68. The Moroccan delegation was therefore inclined
to approve the Commission's text as it stood. With
regard to the amendments before the Committee, the
Soviet Union proposal was in its view irrelevant, be-
cause it would create an unbalanced situation and
because it would eliminate arbitration. His delegation
supported the United Nations amendment calling for
addition of a subparagraph (c) making recourse to the
International Court of Justice compulsory. The eight-
Power amendment seemed to derogate very consider-
ably from the 1969 Vienna Convention in referring to
the International Court of Justice instead of to the ar-
bitration mentioned by the International Law Commis-
sion, and seeking to provide a special arrangement for
International organizations. His delegation supported
article 66, but was willing to help to improve it.

69. Ms. MORGENSTERN (International Labour
Organisation) said that her organization would have a
specific difficulty with subparagraph 2 (b) of the eight-
Power amendment. Paragraph 2 as a whole provided for
four different situations. The first, that of a dispute
between one or more States Members of the United
Nations, would find a natural forum in United Na-
tions organs. The second, that of a dispute between one
or more States members of an organization not having
authorization to request advisory opinions from the
International Court of Justice, had its only possible
forum in United Nations organs. A dispute between one
or more States and several organizations could ap-
propriately be submitted to United Nations organs as
the only ones with a general capacity to request ad-
visory opinions of the International Court of Justice.
However, in a fourth situation, namely, that of a dis-

2 Official Records of the Third United Nations Conference on the
Law of the Sea, vol. XVII (United Nations publication, Sales
No. E.84.V.3), document A/CONF.62/122.
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pute between one or more States and a single inter-
national organization authorized to seek advisory opin-
ions from the International Court, the recourse to
United Nations organs was not self-evident. The rea-
sons for not allowing the States in such a case to go to
the international organization were not self-evident. A
text of that nature might cause particular difficulties for
an organization such as the one she represented, whose
organs differed greatly in composition from those of the
United Nations and which often tended to be particu-
larly sensitive to any encroachment on their positions.

It would therefore be very difficult for the International
Labour Organisation to accept that, in any dispute be-
tween itself and States, United Nations organs would
necessarily have to decide whether the International
Court of Justice should be requested to give an advisory
opinion and what the terms of the request should be.
The problem might be solved if the Committee could
ensure that the provisions relating to advisory opinions
were formulated a little less precisely.

The meeting rose at 10.45 p.m.

27th meeting
Wednesday, 12 March 1986, at 4.05 p.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] {continued)

Statement by the President of the Conference on arti-
cles 2, 5, 6, 11, 19, 20, 27, 35 to 37, 39 and 65

1. The CHAIRMAN invited the President of the Con-
ference to make a statement to the Committee on con-
sultations relating to various articles which had been
held under his chairmanship among delegations, and to
introduce the new texts of articles 2 and 5 which had
been worked out in the framework of those consul-
tations.

2. Mr. ZEMANEK (Austria), President of the Con-
ference, said that the consultations had resulted in
proposed new texts for articles 2 and 5, reproduced
in document A/CONF. 129/C. 1/L. 70, and had led to
agreement among delegations on aspects of articles 11,
19, 20 and 27. It had also been agreed in principle that
a change would be made in the wording of articles 5, 6,
35 to 37, 39 and 65.

3. With regard to article 2, the consultations had left
the International Law Commission's text substantially
the same as before. One of the changes concerned
subparagraphs 1 (c) and 1 (c bis), where the distinction
between "full powers" and "powers" had been elimi-
nated, leaving a single definition of the term "full
powers" as the new subparagraph 1 (c).

4. Subparagraph 1 (/). which defined the term "rules
of the organization", had been an important issue in the
negotiations because it gave rise to several problems.

The text now proposed had been agreed to by certain
delegations on the clear understanding that the ideas
expressed by them during the negotiations with regard
to the notion of established practice would be reflected
in another part of the future convention, such as the
preamble.
5. In article 5, the title had been placed between
square brackets because the new wording of the article
might require the Drafting Committee to alter the title.
6. As far as article 27, paragraph 2 was concerned,
the United Nations had agreed not to insist on its pro-
posal (A/CONF. 129/C. 1/L.37). Delegations had agreed
to refer the International Law Commission's text for
that provision to the Drafting Committee on the un-
derstanding that the idea contained in the amend-
ment to the paragraph proposed by the Soviet Union
(A/CONF. 129/C. 1/L.39) would be reflected elsewhere
in the convention, for instance, in the preamble.

7. Delegations had also agreed in the negotiations that
the Committee of the Whole should refer the Commis-
sion's text of article 11, paragraph 2, article 19, para-
graph 2, and article 20 to the Drafting Committee, sub-
ject to the possibility for the Committee of the Whole
to adopt additional language based on the amendments
in documents A/CONF.129/C.1/L.12, L.34 (para. 2),
L.38, L.40 and L.41. The sponsors of those proposals
had agreed that the ideas contained in their amend-
ments should be reflected elsewhere in the future con-
vention, possibly in the preamble.
8. Lastly, it had been agreed in principle during the
negotiations that the word "relevant" should be de-
leted before the word "rules" in articles 5 and 6, arti-
cle 35, paragraph 2, article 36, paragraph 2, article 37,
paragraph 5, article 39, paragraph 2, and article 65,
paragraph 4, on the understanding that if the Drafting
Committee decided that the adjective "relevant"
should be restored in any of those provisions it should
make a recommendation to that effect to the Committee
of the Whole. As far as article 5 was concerned, the text
proposed in document A/CONF. 129/C. 1/L.70 already
reflected the agreement to delete the word "relevant".
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9. The CHAIRMAN said that the Committee should
take formal decisions on the points which delegations
had settled in the negotiations.

Article 2 (Use of terms) (concluded)*

10. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Committee
adopted article 2 as proposed in document A/CONF.129/
C.1/L.70 and referred it to the Drafting Committee.

It was so decided.
11. Mr. HERRON (Australia) explained the views of
his delegation with regard to the wording adopted by
the Committee for article 2, subparagraph 1 (h). He
recalled that the International Law Commission had
pointed out in its commentary to article 36 bis that
an international organization was not a third party
with respect to its own constituent instrument (see
A/CONF. 129/4, footnote 105). In the consultations
mentioned by the President of the Conference, his del-
egation had referred to that opinion and had said
that the definition of "third organization" in subpara-
graph 1 (h) did not express the Commission's view in an
obvious manner. It had been agreed in the consultations
that the definition should not be altered, as his delega-
tion had suggested, so as to bring that point put, but that
the common intention was that an international organ-
ization should not be regarded as a third organization in
respect of its own constitutent instrument.

12. In view ofthat indication of common intention, his
delegation had accepted unchanged the wording of sub-
paragraph 1 (h) of article 2, which the Committee had
just adopted. It agreed to that wording on the under-
standing that an international organization was not, in
terms of subparagraph 1 (A), a "third organization" for
the purposes of the draft convention; and that, con-
sequently, article 34 would not prevent rights and obli-
gations arising for an international organization under
its own constituent instrument. His delegation under-
stood its position to be very widely shared by other
delegations.

Article 5 (Treaties constituting international organiza-
tions and treaties adopted within an international
organization) (concluded)**

13. The CHAIRMAN said that, if there was no objec-
tion, he would take it that the Committee adopted arti-
cle 5 as proposed in document A/CONF. 129/C.1/L.70
and referred it to the Drafting Committee.

It was so decided.

Article II (Means of expressing consent to be bound by
a treaty) (paragraph 2) (concluded)***

Article 19 (Formulation of reservations) (paragraph 2)
(concluded)****

Article 20 (Acceptance of and objection to reserva-
tions) (concluded)*****

Resumed from the 4th meeting.
* Resumed from the 6th meeting.
** Resumed from the 11th meeting.
**• Resumed from the 12th meeting.
**** Resumed from the 14th meeting.

Article 27 (Internal law of States, rules of international
organizations and observance of treaties) (para-
graph 2) (concluded)*

14. The CHAIRMAN said that, if there was no objec-
tion, he would take it that the Committee adopted the
International Law Commission's texts of article 11,
paragraph 2, article 19, paragraph 2, article 20 and
article 27, paragraph 2, and referred them to the
Drafting Committee, on the understanding that the
ideas contained in the amendments proposed by the
German Democratic Republic (A/CONF. 129/C. 1/L. 12,
L.40, L.41), Cape Verde (A/CONF. 129/C. 1/L.34) and
the Soviet Union (A/CONF. 129/C. 1/L.38, L.39) would
be reflected elsewhere in the future convention, for
example, in the preamble.

// was so decided.

Proposed deletion of the word "relevant" in articles 5,
6, 35 to 37, 39 and 65

15. The CHAIRMAN said that, if there was no objec-
tion, he would take it that the Committee agreed in
principle to delete the word "relevant" before the word
"rules" in articles 5 and 6, and in paragraph 2 of arti-
cle 35, paragraph 2 of article 36, paragraph 5 of arti-
cle 37, paragraph 2 of article 39 and paragraph 4 of
article 65, on the understanding that if the Drafting
Committee found the need to restore the adjective "rel-
evant" in any of those provisions it should make a
recommendation to the Committee of the Whole to that
effect; and further that the Committee agreed to in-
struct the Drafting Committee accordingly.

It was so decided.
16. Mr. KORONTZIS (Greece) said that he wished to
reserve his delegation's position until it saw the final
text produced by the Drafting Committee.

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66) (continued)

17. Mr. CANCADO TRINDADE (Brazil) said that
the whole chapter of international law on the peaceful
settlement of international disputes was marked by the
ambivalence between, on the one hand, the general
duty of contending parties to settle disputes peacefully
and, on the other, the ligitants' freedom of choice of the
appropriate means of peaceful settlement. As a matter
of principle, his own delegation did not favour man-
datory application of third-party, binding procedures
for the settlement of disputes. However, in the par-
ticular case of jus cogens it was prepared to accept a
more flexible approach, since disputes concerning the
existence of peremptory norms of international law
were too important for conciliation to be taken as the
only procedure for their settlement.

18. His delegation supported the generally accepted
concept of jus cogens at the present Conference, as it
had done at the 1968-69 Vienna Conference on the Law
of Treaties. It regarded^ cogens as incompatible with

* Resumed from the 14th meeting.
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the voluntarist conception of international law, because
that conception failed to explain the formation of rules
of general international law. Jus cogens was, in its
view, a concept in evolution, as had been recognized in
draft article 64, and the progressive determination of its
content was left to the international practice of States
and international organizations, to general multilateral
treaties, to case law and to legal opinion.
19. The mechanism for settling disputes embodied in
article 66 of the 1969 Vienna Convention on the Law of
Treaties' was meant to be viewed within a wider scale of
values than the traditional disputes settlement proce-
dures. A difficulty arose, however, in the case of the
present draft because of the limitation imposed in Arti-
cle 34, paragraph 1, of the Statute of the International
Court of Justice, which specified that only States could
be parties in cases before the Court. In that connec-
tion, his delegation appreciated the efforts of the spon-
sors of the eight-Power amendment (A/CONF. 129/C. 1/
L.69/Rev.l).
20. While the International Court of Justice in its ad-
visory opinions—for example, in the Reparation for
Injuries case of 19492and in the Namibia case of 197P—
had made significant contributions to the development
of international law, its advisory jurisdiction had in
recent years served more for settling internal problems
of intergovernmental organizations than as a mechan-
ism for settling disputes between States and other en-
tities. Admittedly that trend could be reversed, and
suggestions had been made recently for broadening or
enhancing the Court's advisory jurisdiction. Those sug-
gestions were still under consideration. Moreover, it
was worth noting that the sponsors of two of the amend-
ments before the Committee, (A/CONF. 129/C. 1/L.66
and L.69/Rev. 1) had made an effort to avoid the risk of
advisory opinions being regarded as purely recommen-
datory in a dispute relating to jus cogens.
21. In his delegation's view, the text of article 66
proposed by the International Law Commission had the
merit of maintaining the separate treatment of disputes
concerning allegations of conflict between the provi-
sions of a treaty and a peremptory norm of international
law and of adopting, for those particular disputes, one
single procedure, namely, that of arbitration, to be ap-
plied both to States and to international organizations.

22. His delegation was giving careful consideration to
the amendment proposed by China, Algeria and Tunisia
(A/CONF. 129/C. 1/L.68). It felt, however, that some
degree of flexibility was necessary if a consensus for-
mula was to be arrived at. In its view, it was necessary,
in deciding on appropriate dispute-settlement proce-
dures in the present context, to recognize that the infil-
tration of an evolving system of values, of a universally
acceptable minimum, into positive law was desirable

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

2 See Reparation for injuries suffered in the service of the United
Nations, Advisory Opinion: I.C.J. Reports, 1949, p. 174.

' See Legal Consequences for States of the Continued Presence
of South Africa in Namibia (South West Africa) notwithstanding
Security Council Resolution 276 (1970), Advisory Opinion, I.C.J.
Reports, 1971, p. 16.

and that the concept of an international legal system
was not a voluntary but a necessary one. That implied
that, in the particular context of jus cogens, the treat-
ment of dispute-settlement was closely linked to the
work of codification itself. His delegation also took
note, however, of the arguments of those who, even in
that specific context, felt that the question of dispute-
settlement should retain its autonomous character. It
therefore reserved its position on the point under dis-
cussion for the present, in the hope that a compromise
solution might be found.

23. Mr. KORONTZIS (Greece) said that procedure
for the settlement of disputes, particularly where jus
cogens was involved, was a key element of the draft
convention. His delegation warmly commended the
eight-Power amendment to article 66 and endorsed the
statements which had been made by the representatives
of Japan and Austria (24th meeting) and the United
Kingdom (26th meeting). To provide for recourse by
States to the International Court of Justice, especially
in disputes concerning the application or interpretation
of articles 53 and 64, was to bring the provisions of the
present draft more closely into line with those of the
1969 Vienna Convention to add a further element of
legal security and undoubtedly to enhance the authority
of the present convention. His delegation could not
support any amendment which did not give such secu-
rity.

24. The provisions of subparagraphs (b), (c) and (d) of
paragraph 2 of the eight-Power amendment simply in-
corporated in the draft convention a procedure already
provided for in the Statute of the International Court of
Justice, while precedents for the provision in subpara-
graph (e) that the advisory opinion of the Court should
be accepted as decisive were to be found in the Con-
vention on the Privileges and Immunities of the United
Nations (General Assembly resolution 22 (I), of 13 Feb-
ruary 1946) and the Convention on the Privileges and
Immunities of the Specialized Agencies (General As-
sembly resolution 179 (II), of 21 November 1947). In
any case, it seemed hardly likely that, having agreed on
such a procedure, the parties to a dispute would not
accept the opinion as decisive.

25. The eight-Power amendment also introduced a
certain useful differentiation and flexibility, which was
balanced by the additional security it provided with
regard to the fundamental concept of jus cogens. Fur-
thermore, by establishing a closer link with the 1969
Vienna Convention it contributed to greater uniformity
of procedure.

26. Mr. RASOOL (Pakistan) said that without a work-
able and effective procedure for the settlement of
disputes, rules, however categorically they were
expressed, would remain meaningless. The basic objec-
tive should always be peaceful and amicable settle-
ment, with parties' free choice of means as a natural
corollary. The provisions of article 66 would become
operative only when parties failed to agree on a pro-
cedure to be followed in the case of dispute.

27. Subject to certain terms and conditions, Pakistan
had accepted the compulsory jurisdiction of the Inter-
national Court of Justice. That commitment, together
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with its belief in the sanctity of the principles enshrined
in articles 53 and 64 of the 1969 Vienna Convention, had
led his delegation to give particular support to arti-
cle 66, subparagraph (a), of that instrument. It saw no
reason why the provisions of the present draft should be
less effective than those of that earlier Convention.
28. Two points needed to be emphasized. The first
was that the convention under consideration would
govern treaties—and disputes arising therefrom—to
which one or more international organizations might be
parties. The second was that at present, and in the
foreseeable future, international organizations could
not become contentious parties before the International
Court of Justice. For that reason the International Law
Commission had proposed, in a departure from the
provisions of the 1969 Vienna Convention, an arbitra-
tion procedure for dealing with disputes concerningyw.?
cogens.
29. The delegation of Pakistan appreciated the un-
derlying difficulties, but it was less than fully satisfied
with the Commission's methodology. Notwithstanding
the explanation in its commentary that disputes to
which only States were parties would be governed by
the provisions of the 1969 Vienna Convention, the in-
dication in subparagraph (a) of article 66 that any party
to the dispute could set the arbitration procedure in
motion lacked clarity. More explicit drafting seemed to
be required.
30. His delegation therefore viewed with interest and
approval the eight-Power amendment. While it sym-
pathized with the general thrust of the United Nations
amendment, it was not satisfied with the idea of a
binding advisory opinion, which certain legal systems
would contest.
31. The amendment proposed by the European Eco-
nomic Community (A/CONF.129/C.1/L.64) appeared
to involve only a matter of drafting and might, he felt, be
referred to the Drafting Committee.
32. As had already been pointed out, the Soviet
amendment (A/CONF.129/C.1/L.60) seemed not to
achieve the declared objective. It seemed not to rein-
force the parties' free choice of means (which was
already provided for), but rather to erode the necessary
distinction, established in the 1969 Vienna Convention
as well as in the present draft, between the rule of jus
cogens and the other principles of part V.
33. As for the three-Power amendment, it retained the
arbitration procedure in form, but at the same time
eliminated it as a compulsory procedure by making it
subject to express consent.
34. In order to create consistency between internal
law and international obligations for the purposes of
ratification and accession, it would be necessary to find
a compromise solution to the present differences on the
binding character of an advisory opinion. The delega-
tion of Pakistan was prepared to support any formula
that would both maintain the sanctity of the rule of jus
cogens and ensure wide acceptance of the draft con-
vention.
35. Mr. BERNHARD (Denmark) said that his coun-
try had always held the view that, as far as pos-
sible, States should create mechanisms for the effi-

cient settlement of disputes which could not be re-
solved through negotiation. That implied mandatory
procedures leading to binding decisions. It was difficult
to see how such mechanisms could be in conflict with
the principle of the sovereign equality of States; on the
contrary, an efficient system for the settlement of dis-
putes tended to protect weaker States on the basis of
international law.
36. While article 66 met the criteria to which he had
referred with regard to disputes concerning./^ cogens,
it must be regarded as a retrograde provision in com-
parison with the 1969 Vienna Convention. That, of
course, was partly due to the fact that international
organizations could not be parties to a dispute before
the International Court of Justice. His delegation
nevertheless considered it important to try to maintain
the influence of the Court in disputes concerning jus
cogens, more particularly because practice concerning
such principles should be built up by a permanent and
highly qualified legal body such as the Court, whose
background seemed clearly preferable to that of various
arbitral tribunals.

37. Those considerations led his delegation warmly to
endorse the eight-Power amendment, which had the
merit of seeking for the International Court of Justice a
role which resembled as closely as possible, in the
present context, that which it played in the 1969 Vienna
Convention, and at the same time strengthening the
mandatory and binding elements in the settlement pro-
cedure.
38. The same reasoning led his delegation to view the
amendment proposed by the United Nations with con-
siderable sympathy. On the other hand, both the Soviet
proposal and the three-Power amendment seemed—al-
though to a somewhat differing degree—to be weaker in
comparison both with the provisions of the 1969 Vienna
Convention and with the mechanism proposed by the
International Law Commission.
39. Mr. ROMAN (Romania) said that his delegation
would have some difficulty in accepting the Interna-
tional Law Commission's proposal that any party to a
dispute concerning the application or interpretation of
article 53 or article 64 might submit the dispute to
arbitration. As many speakers had already pointed out,
the proposal tended to substitute obligatory arbitration
for voluntary arbitration. Furthermore, his delegation
could not, as a matter of principle, accept arbitration as
a procedure in disputes involving peremptory norms of
general international law (jus cogens), still less when
such arbitration would not be subject to the common
agreement of the parties.
40. Those considerations led his delegation to view
with interest the Soviet proposal (A/CONF.129/C.1/
L.60) calling for the deletion of subparagraph (a)
of article 66 and the proposal to delete section II of
the annex (A/CONF. 129/C. 1/L.61). While it supported
those amendments, it was also open to any other pro-
posals inspired by the same concerns and could there-
fore also support the three-Power amendment. As an
alternative solution, the Commission's draft might be
improved, for example, by stipulating in subpara-
graph (a) that the arbitration should be subject to
agreement between the parties concerned, or by re-
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moving from that paragraph the reference to article 53.
Such modifications would, in the view of his delegation,
result in a more balanced article likely to secure wider
support.
41. For the reasons which he had already given, his
delegation could support neither the United Nations
amendment nor the eight-Power amendment.
42. Mr. SANG YONG PARK (Republic of Korea)
said that, in his delegation's view, disputes involving
jus cogens should be settled by an impartial and effec-
tive judicial procedure and that the International Court
of Justice was the proper organ for that purpose, irre-
spective of the type of parties involved.

43. The present text of subparagraph (a) of article 66
was reticent on recourse to the Court for a decision or
advisory opinion in the case of disputes arising from the
application or the interpretation of articles 53 or 64. The
fact that it provided only for arbitration might well
constitute a substantive weakness of the draft, and lead
to the expression of serious reservations. His delega-
tion considered that the statutory functions of the Court
should be brought into play in such cases.

44. In stressing the role of the International Court in
the context of article 66, his delegation by no means
implied that less importance should be attached to ar-
bitration or conciliation procedures, or to other peace-
ful means of settlement as stipulated in Article 33 of the
Charter of the United Nations. It wi shed to reaffirm the
Republic of Korea's abiding commitment to the pacific
settlement of all disputes.

45. All the proposed amendments to article 66 and the
annex deserved careful attention. His delegation saw
particular merit in those submitted by the United Na-
tions and by eight countries. It hoped that, combined,
they might serve as the basis of an acceptable text for
article 66.

46. Mr. FOROUTAN (Islamic Republic of Iran) said
that the provisions of draft article 66 quite clearly dif-
fered from those of the 1969 Vienna Convention con-
cerning the settlement of disputes arising from the ap-
plication or interpretation of articles 53 and 64. His
delegation would have great difficulty in accepting the
binding conciliation procedure provided for in the draft
in its present formulation. The draft failed to reflect
present realities, inasmuch as certain special cases
were usually referred to arbitral tribunals.

47. Important disputes concerning,/*/.* cogens should
be referred, but only with the clear consent of the
parties involved, to the highest judicial organ, rather
than to an arbitral tribunal. International organizations
did not have the authority to appear before the Inter-
national Court of Justice, but it would be perfectly
justifiable to provide a non-obligatory procedure under
which the advisory opinion of the Court might be ob-
tained in cases involving them. Freedom of choice to
resort to any means of settlement, based on the consent
of all parties in each case, was the basic and main
criterion.

48. During the deliberations on the subject in 1969,
the delegation of his country had been among those
which had expressed dissatisfaction on the matter of

strict procedural safeguards, arguing that formulations
that were suitable from the point of view of some coun-
tries might cause certain difficulties for others. The
developed Western countries already possessed ade-
quate administrative machinery for dealing with the
question of safeguards, whereas such machinery was
unfortunately lacking in many developing countries.
Regrettably, the views expressed in 1969 by many del-
egates from developing countries who had shared the
same concern had not been taken into consideration,
and sufficient efforts had not been made to reach a
compromise solution capable of securing wide support.
The 1969 Vienna Convention had indeed been adopted,
but reluctance to approve the compulsory provision in
the text of the draft new convention persisted at the
present Conference. The issue was what was really
desired: a universally accepted instrument, or merely
one that satisfied a small minority of States?

49. Turning to the various proposals before the Com-
mittee, he found shortcomings in the Soviet amend-
ment to article 66 in that it called for the deletion of
subparagraph (a) of the article without providing for the
necessary change in subparagraph (b). His delegation
could accept the first part of the Soviet amendment to
the annex, but could not agree to the deletion of sec-
tion II of the annex because it believed that the descrip-
tion of procedure was always helpful for clarity and
precision.
50. His delegation appreciated the clarification pro-
vided in the amendment proposed by the European
Economic Community.

51. In connection with the United Nations amend-
ment, his delegation considered that the International
Court of Justice was the most suitable organ to give an
advisory opinion on an important legal matter. It was
necessary, however, that the opinion be obtained with
the consent of the parties concerned. States were in
most cases willing to refer their disputes to the Court,
but on a voluntary basis. While his delegation agreed
with the philosophy behind the United Nations pro-
posal, it could not accept the latter, as it provided for
the same binding arbitration procedures as did the In-
ternational Law Commission's text. Nor could it accept
subparagraph (c) proposed in that amendment.

52. His delegation supported the three-Power amend-
ment because it laid due emphasis on the key element of
consent of the parties to the dispute, and despite the
shortcoming that it did not offer recourse to the ad-
visory opinion of the International Court of Justice as
an option. The text of that amendment could, he be-
lieved, be referred to the Drafting Committee.

53. Finally, his delegation acknowledged the efforts
made by the sponsors of the eight-Power proposal to
deal with all the situations which might arise in connec-
tion with arbitration and conciliation. For the reasons
he had mentioned earlier, however, it would have dif-
ficulty in supporting that amendment.

54. Mr. DALTON (United States of America) said
that, in his delegation's view, the text of the draft con-
vention should follow as closely as possible the pro-
visions of the 1969 Vienna Convention, which his Gov-
ernment had signed and followed in its treaty practice.
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It was from that perspective that his delegation ap-
proached the proposals before the Committee.
55. Under article 66 of the 1969 Vienna Convention,
any State could bring before the International Court of
Justice a jus cogens dispute involving the application
and interpretation of articles 53 and 64, unless the par-
ties by common consent agreed to submit the dispute to
arbitration. However, given the greater scope of the
draft convention at present being considered and the
fact that an international organization could not bring a
dispute before the International Court of Justice, the
International Law Commission had proposed in sub-
paragraph (b) of article 66 a different provision for the
settlement of disputes, whereby any party to such a
dispute could bring the matter before an arbitral tri-
bunal, as provided for in the annex; disputes on other
matters could be brought before a conciliation commis-
sion whose function would be confined to making re-
commendations to the parties for the amicable set-
tlement of the dispute.

56. The Soviet amendments and the three-Power
amendment ignored the Commission's fundamental
purpose of establishing a strong mechanism for the
settlement of jus cogens disputes and seemed to be
based on the curious premise that the parties to the draft
convention did not need any effective protection in the
event of such disputes, even though the convention
underlined the special nature of such disputes where
the invalidity of treaties that violated jus cogens princi-
ples was involved. Such an approach posed a great risk
to the stability of treaty relations.

57. The United Nations amendment retained the es-
sence of the distinction proposed in draft article 66
but had a number of disadvantages which made it less
acceptable than the International Law Commission's
text. The eight-Power amendment had the merit of
building on the Commission's text and aligning the
provision relating to jus cogens disputes as closely as
possible with that in the 1969 Vienna Convention.
58. The Netherlands amendment (A/CONF. 129/C. 1/
L.67) to the annex introduced a useful clarification and
should be accepted.
59. Mr. SWINNEN (Belgium) said that the codifica-
tion of international law, including the law of treaties,
was of real benefit only if it was accompanied by effec-
tive machinery for application and interpretation. Cod-
ification did not end with the conclusion of negotiations
nor even with the entry into force of a convention, for
difficulties of interpretation and application would un-
doubtedly arise. It was therefore important to provide a
suitable system for the settlement of disputes.
60. His delegation was unable to approve article 66 as
proposed by the International Law Commission be-
cause, unlike the corresponding provision of the 1969
Vienna Convention, it made no provision for reference
of disputes concerning a peremptory norm of general
international law to the International Court of Justice.
He fully shared the views expressed by the Austrian
and Japanese representatives on that point at the
24th meeting.
61. The positive stand his country had taken with
regard to the 1969 Vienna Convention was based on the

link it established between the articles on jus cogens
and the guarantees provided for the submission of dis-
putes to the International Court. It was his delegation's
hope that a similar balance would be achieved at the
present Conference, in the interest of building up a
consistent body of case-law. The Conference's primary
task in its codification endeavour was to establish a
proper settlement-of-disputes procedure that would
support that endeavour and enhance legal certainty.

62. For all those reasons, his delegation favoured the
closest possible parallel with the 1969 Vienna Conven-
tion. For the same reasons, it favoured the eight-Power
amendment, which took due account of the increasing-
ly important role that international organizations were
called upon to play. It would be undermining that role if
international organizations were not enabled to avail
themselves of the advisory opinions of the International
Court of Justice. Subparagraph 2 (e) of that amendment
was, admittedly, somewhat paradoxical, and it might
well be asked whether an opinion could be regarded as
binding, and a fortiori an advisory opinion. However,
the Japanese representative's remarks were pertinent
in that regard. Acceptance of the advisory opinion as
decisive by all the parties to the dispute ensured the
necessary balance with the 1969 Vienna Convention.

63. Ideally, an advisory opinion handed down by the
highest international judicial body on such important
rules as those of jus cogens should be decisive for all
parties. A further point to be borne in mind was that the
advisory opinion procedure in question was already
incorporated in the Convention on the Privileges and
Immunities of the United Nations and in the Conven-
tion on the Privileges and Immunities of the Specialized
Agencies. If, however, subparagraph 2 (e) of the eight-
Power amendment did not meet with general approval,
consideration could perhaps be given to some wording
along the lines proposed in paragraph 2 of the United
Nations amendment.

64. In conclusion, he said that the Belgian delegation
supported the amendments to the annex proposed by
the European Economic Community and the Neth-
erlands.

65. Mr. HERRON (Australia) said that the compul-
sory settlement of disputes presented no problem for
his country. It accepted the compulsory jurisdiction of
the International Court of Justice under Article 36,
paragraph 2, of the Statute of the Court, and had had
occasion to have recourse to its contentious jurisdic-
tion. It had supported the inclusion of a procedure
for the compulsory settlement of disputes in the 1969
Vienna Convention and, indeed, would have preferred
that procedure to apply to the whole of part V, and not
only to questions of jus cogens. That was also the
position of his delegation in regard to the present con-
vention.

66. Australia welcomed the inclusion in the draft arti-
cles of provision for compulsory arbitration in the case
of disputes concerning JWJ cogens. It was essential for
peremptory norms of general international law to be
interpreted under a system that would promote cer-
tainty in international relations. Decisions in disputes
as to the application of jus cogens should therefore be



192 Summary records—Committee of the Whole

binding on the parties to the dispute and, ideally, should
involve a decision of the International Court of Justice
itself, as proposed in the eight-Power amendment.
67. The provision for the compulsory settlement of
disputes contained in article 66 was entirely reasonable,
in his delegation's view. Recourse to such a procedure
would be rare, and would be the final step in a series
of procedural steps as provided for under articles 65
and 66. Also, article 66 was wholly in keeping with the
obligations under the Charter of the United Nations, for
it could be seen as a specific application of the re-
quirement under Article 33 of the Charter that the par-
ties to a dispute should seek a solution by any peaceful
means, including conciliation or arbitration.
68. Turning to the amendments, he said that his del-
egation was unable to accept the Soviet proposals and
the three-Power proposal, which ran counter to the
views he had expressed. It could, however, accept
the European Economic Community amendment and
the Netherlands amendment. The United Nations
amendment, whereby any party to the dispute could
seek an advisory opinion, was also acceptable in princi-
ple. His delegation favoured in particular the eight-
Power proposal, which provided for the widest possible
referral to the International Court of Justice.
69. Ms. LUHULIMA (Indonesia) said that, while her
delegation was not opposed to arbitration, as proposed
in the draft articles, it considered that compulsory juris-
diction would give rise to inflexibility and impair the
exercise of State sovereignty with regard to choice of
the means for resolving disputes. It would therefore
prefer to retain the principle of freedom of choice of
means, with the possibility, but not the obligation, of
having recourse to arbitration.
70. Her delegation was attracted by the Soviet pro-
posal to delete subparagraph (a) of article 66, but con-
sidered that subparagraph (b) of the article required
some adjustment. It also had sympathy with the three-
Power amendment.
71. Mr. PIL (Democratic People's Republic of Korea)
stressed the importance of settlement of disputes in
keeping with the spirit of the Charter of the United
Nations. Specifically, his delegation considered that
disputes regarding the interpretation and application of
the provisions of part V of the draft convention should,
as far as possible, be resolved by means agreed upon by
the parties and by direct negotiation between them.
72. The shortcomings of article 66 of the 1969 Vienna
Convention, which were apparent from the number of
States that had entered reservations to that provision,
should not be repeated. If the text of article 66 was to be
made more widely acceptable, it should take account of
the need for direct negotiation, respect for State sover-
eignty and free choice of peaceful means of settling
disputes.
73. His delegation could support the Soviet pro-
posal to amend article 66, the purpose of which was to
exclude arbitration and to rely on conciliation. The
Conference, in its view, was seeking to draw up a
convention of a universal character, not an agreement
of narrow scope, and that convention should not be
undermined by a provision which was unrealistic and

contrary to State sovereignty and would result in in-
flexibility.
74. His delegation also supported the three-Power
amendment, which was along the same lines as the
Soviet amendment but approached the question from
a different angle. It favoured in particular the clause
providing that the express consent of the parties to the
dispute was required before recourse could be had to
arbitration, since that would provide a firm guarantee of
State sovereignty.
75. Mr. DENG (Sudan) said that while article 66 as
drafted by the International Law Commission distin-
guished between disputes relating to jus cogens and
those concerning the application or the interpretation
of provisions of part V dealing with other matters, it
stopped short of the corresponding provision in the
1969 Vienna Convention, which provided that where
parties failed to resolve a dispute relating to a rule of jus
cogens under Article 33 of the Charter of the United
Nations they could submit that dispute to the Inter-
national Court of Justice. As the force of jus cogens was
recognized and accepted by the international commu-
nity, his delegation believed that any departure from
the provisions of the 1969 Convention would lead to
problems in the future and result in uncertainty in inter-
national relations. It therefore considered that any dis-
pute relating to the application or interpretation of the
present articles 53 and 64 should, if unresolved by
application of the procedures laid down in Article 33 of
the Charter of the United Nations, be referred to the
International Court of Justice.

76. For those reasons, his delegation supported the
eight-Power amendment. In so doing it maintained the
position it had taken in co-sponsoring the proposal
which had led to the adoption of article 66 of the
1969 Vienna Convention. The eight-Power amend-
ment, together with the United Nations amendment,
which expressed a similar intention, could in its view
be referred to the Drafting Committee. Although that
proposal largely followed the International Law Com-
mission's draft, his delegation could not support the
three-Power amendment, since it added a new requi-
rement that States parties to a dispute relating to a rule
of jus cogens should give their express consent to ar-
bitration. It could not accept the Soviet Union amend-
ment to article 66, as it did not provide a mechanism for
the resolution of disputes where other procedures had
proved ineffective. Finally, the amendments designed
to improve the provisions of the annex had the support
of his delegation, which felt they could be sent to the
Drafting Committee, as they did not raise issues of
substance.

77. Mr. AV AKOV (Union of Soviet Socialist Repub-
lics) said that the debate on article 66 reflected the
complexity of the problems raised by that text, the
solution of which required a delicate approach. It was
indeed desirable to achieve a unified jurisprudence, a
complex task necessitating a spirit of compromise, to
which his delegation was prepared to contribute. His
delegation was gratified by the support expressed for
its amendment. That proposal constituted a reasonable
approach aimed at eliminating some of the defects of
the 1969 Vienna Convention, an instrument which, as
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the representative of China had rightly pointed out
(24th meeting), had taken 11 years to come into force
and had been ratified by only 44 of the 110 States
which had participated in the Conference on the Law of
Treaties. That fact confirmed that a prerequisite for
implementation of the proposed new convention was
that it should satisfy the world community.
78. His delegation agreed with the view that the es-
tablishment of rules of jus cogens was not a matter for
the International Court of Justice or for arbitration
procedures. Their role was to apply the law, not to
create it. His delegation's amendment was designed to
protect the sovereignty of States and allow them a free
choice of the means of settlement of disputes. Refer-
ence had often been made in the past to the binding
nature of decisions of the International Court of Jus-
tice and arbitral awards. However, it was necessary
to move with the times, and devise new approaches
founded on jus cogens. He noted that many of those
delegations which supported his delegation's amend-
ment to article 66 had stressed the need to make adjust-
ments to subparagraph (b). He suggested that that was a
matter for the Drafting Committee.
79. His delegation wished to stress that, contrary to
the opinion expressed by the representative of the
United Kingdom (26th meeting), his delegation had
introduced its amendment not for tactical purposes but
because it reflected a position of principle, as his del-
egation had previously explained (24th meeting). The
principle involved the sovereignty of States and their
freedom to choose between the possible means of set-
tlement of disputes. He also wished to emphasize that
the argument that the present draft convention should
follow the 1969 Vienna Convention as closely as pos-
sible was not convincing. The purpose of the pres-
ent Conference was not to duplicate the 1969 Con-
vention, but to produce an effective set of provisions
appropriate to relations involving international organ-
izations.
80. His delegation did not insist only on its own
amendment. It felt that the amendment of the three
Powers might in due course provide the basis for a
compromise incorporating its ideas on recourse to in-
ternational organs. His delegation could not, as a mat-
ter of principle, support the eight-Power amendment,
as it sought to make binding the findings of the Inter-
national Court of Justice by having its advisory opin-
ions accepted as decisive. His delegation was also un-
able to support the United Nations amendment.
81. With regard to the proposals relating to the annex,
the amendments of the European Economic Commu-
nity and the Netherlands could, he felt, be sent to the
Drafting Committee. If his delegation's amendment,
which referred to arbitration and conciliation proce-
dures, was not acceptable, he suggested the adoption,
mutatis mutandis, of a procedure similar to that pro-
vided for in articles 84 and 85 of the 1975 Vienna Con-
vention on the Representation of States in Their Rela-
tions with International Organizations of a Universal
Character.4 That would be an improvement on the In-

4 See Official Records of the United Nations Conference on the
Representation of States in Their Relations with International
Organizations, vol. II (United Nations publication, Sales
No. E.75.V.12)p. 207.

ternational Law Commission's draft which called for
procedures that were unwieldy and impracticable.
82. In conclusion, he again emphasized that his del-
egation was ready to co-operate in a spirit of com-
promise. It would therefore reserve its position on arti-
cle 66 and the annex pending any further proposals or
amendments.
83. Mr. DROUSHIOTIS (Cyprus) said that his del-
egation was in favour of binding, third-party, compul-
sory settlement of disputes by adjudication, since that
procedure best satisfied the requirements of objectiv-
ity, impartiality and uniformity for the peaceful set-
tlement of disputes. He emphasized the need, of small
States in particular, to be able to have recourse to the
law and its institutions, as that would help to ensure an
effective world order governed by law.
84. His delegation considered that in the case of dis-
putes involving jus cogens, recourse to the Interna-
tional Court of Justice should be provided for wherever
possible. Norms of jus cogens were the most important
rules of international law, as they were of a universal
nature and contained obligations erga omnes. His del-
egation therefore fully supported the eight-Power
amendment and was sympathetic to the amendment
submitted by the United Nations. It considered the
former proposal preferable, as it was more specific and
clearer.
85. For the reasons he had expressed earlier, his del-
egation could not support the amendments to article 66
proposed by the Soviet Union and by the three Powers.
The Netherlands amendment relating to the annex in-
volved only drafting, and could be referred to the
Drafting Committee. The delegation of Cyprus believed
that the solutions offered by the 1969 Vienna Conven-
tion should be followed as closely as possible, subject
to what was possible under existing law, particularly in
relation to jus cogens.
86. Mr. MBAYE (Senegal) said that two opposing
views had emerged from the discussion, one in favour
of disputes relating to jus cogens being subject to man-
datory arbitration, the other requiring the express con-
sent of the parties to arbitration. There appeared to be
general agreement that disputes related to the articles in
part V, other than articles 53 and 64, should be referred
to conciliation. His delegation wished to take a middle
position.

87. The three-Power amendment had the merit of re-
quiring the express consent of all the parties to initiate
the arbitration procedure set out in the annex. How-
ever, that amendment would be more appropriate if it
specified a time-limit for the expression of such con-
sent. That would avoid the risk of an impasse being
reached and the dispute being prolonged. If, on expiry
of the time-limit, the party whose consent was sought
had not given it, the procedure in article 66, subpara-
graph {a), as proposed by the International Law Com-
mission, would apply. At that point, mandatory arbitra-
tion would come into force. If such a formula were
adopted, the Drafting Committee could draw up two
separate paragraphs accordingly.

88. With regard to disputes not related to jus cogens,
his delegation preferred the conciliation procedure
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provided for in the International Law Commission's
draft.
89. Mr. KOTSEV (Bulgaria) said that, whatever dis-
pute settlement mechanism was eventually chosen by
the present Conference, it should be one capable of the
widest possible acceptance. His delegation wished to
reaffirm its position that international disputes should
be settled on the basis of the sovereign equality of
States and the principle of free choice of the means of
settlement.
90. The provision in subparagraph (a) of the Inter-
national Law Commission article 66 for compulsory
arbitration of disputes concerning the application or
interpretation of articles 53 or 64, at the request of only
one of the parties, was not justified or appropriate.
Arbitration should take place only with the consent of
all the parties. His delegation held the view that the
most widely acceptable procedure was conciliation.
For reasons already given by a number of delegations, it
therefore favoured deletion of subpararaph (a) of the
article.
91. He agreed with the view that there should be a
single competence to provide judgement on matters
involving jus cogens, and that that competence should
lie with the International Court of Justice. His delega-
tion rejected, however, any proposal designed to mo-
dify the existing legal situation whereby only States
could appear before the International Court. The Con-
ference was not competent to decide otherwise.
92. He expressed surprise that the representative of
the United Nations, an organization of which Bulgaria
was a Member, should have introduced an amendment
which did not take account of his delegation's position.
His understanding of that amendment was that, at the
request of a State member of an international organiza-
tion, any dispute concerning jus cogens to which that
organization was a party could be brought before the

General Assembly or before the Security Council, as
provided in Article 96 of the Charter of the United
Nations, with a request that the dispute be forwarded
for an advisory opinion to the International Court of
Justice. The principal organs of the United Nations
would thus be involved in dealing with a dispute relating
to jus cogens. Discussion as to the appropriateness of
such a procedure would inevitably take place within the
United Nations.

93. The representative of the United Nations had re-
minded the Committee (24th meeting) that the present
Conference could not draft a provision binding on the
United Nations itself, and had therefore suggested the
adoption by the Conference of an appropriate resolu-
tion. At the same time, he had proposed that a State
might, on behalf of an international organization, sub-
mit to the principal organs of the United Nations a
dispute on legal and political matters related to norms of
jus cogens. It was therefore his understanding that the
Secretariat of the United Nations was expressing a
preference for judicial settlement of disputes over the
other means recommended in Article 33 of the Organ-
ization's Charter. In the view of his delegation, the
Secretariat of the United Nations was by definition
impartial, and should reflect and promote an uncon-
troversial policy. His delegation would wish to see its
own position reflected in the opinions of the Secre-
tariat. He was not aware that there was any legal ground
for the Secretariat to maintain a separate policy of its
own.

94. For the reasons he had given, his delegation could
not accept the amendments of the United Nations and
the eight Powers. In the event of a vote, it would vote in
favour of the Soviet Union amendment. His delegation
could also support the three-Power amendment.

The meeting rose at 6.10 p.m.

28th meeting
Thursday, 13 March 1986, at 3.30 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Statement by the President of the Conference on arti-
cles 9, 36 bis, 73 and new article

Article 9 (Adoption of the text) (concluded)*

Article 36 bis (Obligations and rights arising for States
members of an international organization from a
treaty to which it is a party) (concluded)**

Article 73 (Cases of succession of States, responsibility
of a State or of an international organization, out-
break of hostilities, termination of the existence of an
organization and termination of participation by a
State in the membership of an organization (con-
cluded)***

Proposals for a new article (concluded)****

* Resumed from the 10th meeting.

** Resumed from the 25th meeting.
*** Resumed from the 23rd meeting.
**** Resumed from the 16th meeting.
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1. The CHAIRMAN invited the President of the Con-
ference to make a statement to the Committee on con-
sultations relating to articles 9, 36 bis and 73 and to a
new article which had been held under his chairmanship
among delegations, and to introduce the new text of
article 9, paragraph 2, which had been prepared within
the framework of those consultations.
2. Mr. ZEMANEK (Austria), President of the Con-
ference, said that as a result of the consultations,
delegations had reached general agreement on a new
text for article 9, paragraph 2 (A/CONF. 129/C. 1/L.73),
and had decided that it should be referred to the
Drafting Committee for drafting improvements. They
had also agreed that the proposals by Cape Verde
(A/CONF. 129/C. 1/L.19/Rev.l) and the United King-
dom (A/CONF. 129/C. 1/L.27), which contained the
same idea as each other, should form the basis of a new
article and should be referred to the Drafting Commit-
tee for consolidation.

3. Finally, it had been agreed that article 36 bis should
be deleted and that an additional paragraph 3 should
be inserted in article 73 along the lines of the amend-
ment proposed by the International Labour Organiza-
tion, the International Monetary Fund and the United
Nations (A/CONF. 129/C. 1/L.65). It was his under-
standing that the Drafting Committee had received two
suggestions for drafting improvements to the expres-
sion "obligations and rights arising for States mem-
bers" in that paragraph, and the Committee might wish
to ask the Drafting Committee to consider them.

4. The CHAIRMAN said that he had been informed
that Italy would not insist on its proposal for a new
article (A/CONF. 129/C. 1/L.42).

5. If there were no comments on the statement made
by the President of the Conference, he would take it
that the Committee adopted paragraph 2 of article 9 as
proposed in document A/CONF. 129/C. 1/L.73 and re-
ferred it to the Drafting Committee; that it approved the
idea in the proposed amendments of Cape Verde and
the United Kingdom and referred both proposals to the
Drafting Committee for the preparation of a consoli-
dated text of a new article to be based on them; and that
it deleted article 36 bis and included in article 73 a
paragraph 3 worded along the lines of the proposal
submitted by three international organizations, on the
understanding that the Drafting Committee would re-
view the wording of the new paragraph, in particular in
regard to the words "obligations and rights arising for
States members", as well as the title of article 73.

// was so decided.
6. Mr. SZASZ (United Nations) said that the inter-
national organizations wished to place on record their
hope that the new article to be included in the future
convention would not be used by States to the prejudice
of international organizations which were parties to a
treaty in which the relations between the States parties
to the treaty were governed by the 1969 Vienna Con-
vention on the Law of Treaties.'

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66) (continued)

7. Mr. VASSILENKO (Ukrainian Soviet Socialist
Republic) said that some of the amendments to arti-
cle 66 reflected and carried on the idea in that article's
subparagraph (a) and some negated it. The question
arose as to what could and should be the criterion for
evaluating that paragraph and the amendments relating
to it, or, in other words, the criterion for determining
which of the proposed rules for settling disputes con-
cerning jus cogens were in accordance with interna-
tional law in force, and which contradicted its norms.
8. It could be said with full confidence that the cri-
terion was a generally recognized norm/principle of
customary law that parties to a dispute should have a
free choice of the procedural means of dispute set-
tlement. That norm/principle had developed over cen-
turies of international relations and most adequately
reflected international legal reality.
9. His delegation therefore firmly supported the
amendment proposed by the Soviet Union (A/
CONF. 129/C. 1/L.60), as well as the three-Power
amendment (A/CONF. 129/C. 1/L.68), which provided a
good basis for rules to govern the settlement of dis-
putes. It both corresponded to existing international
law and took account of the specific nature of inter-
national organizations. The legal problems that could
arise where international organizations were parties to
a treaty had been the subject of careful consideration
during the preparation of the 1975 Vienna Convention
on the Representation of States in Their Relations with
International Organizations of a Universal Character.2
That Convention took account of the particular features
of disputes between States and international organiza-
tions, and it included procedural rules for settlement of
such disputes which corresponded with general inter-
national law. In the view of his delegation, the present
Conference should follow that example, in order to
ensure the effectiveness of the proposed new conven-
tion and make it a reliable instrument to meet the needs
and interests of both States and international organ-
izations.

10. His delegation believed that the need to harmo-
nize the specific subject of the present Conference with
general international law was reflected in all the pro-
posed amendments, even those with which his delega-
tion could not agree as a matter of principle, such as
those of the United Nations (A/CONF. 129/C. 1/L.66)
and of the eight Powers (A/CONF.129/C.1/L.69/
Rev.l). It was known that only States could appear
before the International Court of Justice, the only body
which could rule on disputes relating to norms of jus
cogens, since jus cogens was laid down in the Charter
of the United Nations. The specific nature ofjus cogens
required special procedural guarantees for the settle-
ment of disputes concerning it.

1 Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

2 Official Records of the United Nations Conference on the
Representation of States in Their Relations with International
Organizations, vol. II (United Nations publication, Sales
No. E.75.V.12), p. 207.
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11. The norms of jus cogens were norms of general
international law, and the most important of them were
set out in the Charter of the United Nations. They had
therefore not been drawn up by the International Court
of Justice or by any other international body, but by
States, on the basis of agreement between them. It
followed that the settlement of disputes involving jus
cogens was primarily a matter for States themselves.
The parties to a dispute could, if they deemed it neces-
sary, use the procedure of seeking an advisory opinion
from the International Court of Justice, but that re-
quired the consent of all the parties. Furthermore, it
was only logical, in matters relating to the norms of jus
cogens, which reflected the interests of the interna-
tional community as a whole, that the advisory opinion
of the Court should be the unanimous opinion of all its
members, elected to represent "the main forms of
civilization and of the principal legal systems of the
world", as is said in Article 9 of the Statute of the Court,
points not specified in the United Nations and eight-
Power proposals.

12. However, the greatest shortcoming of those
amendments was that they called for the settlement of
disputes by compulsory judicial procedure, which con-
tradicted existing international practice, did not reflect
the sovereignty of States and ran counter to the almost
universally accepted principle contained in Article 36,
paragraph 1, of the Statute of the International Court of
Justice.
13. In conclusion, his delegation stressed the need to
find a solution which took account of the interests of all
States, existing practice and the norms of general inter-
national law.
14. Mr. RIPHAGEN (Netherlands) said that in the
view of his delegation, since jus cogens was a relatively
new concept, it required a relatively new approach for
the settlement of disputes concerning it. In view of the
specific character of jus cogens, if States and inter-
national organizations invoked it as a ground for in-
validating a treaty, objections could be raised by other
parties. In that case the first possibility would be re-
course to one of the means of settlement referred to in
Article 33 of the Charter of the United Nations, such as
negotiation. However, he wondered what the subject of
the negotiation could be. The subject was either a rule
of jus cogens or it was not. Even if an agreement was
reached by negotiation, it would not be valid if it was
contrary to jus cogens. The problem had been correctly
dealt with in the 1969 Vienna Convention, which pro-
vided for settlement through the International Court of
Justice at the request of any party. In his view that
principle should be retained.

15. However, in the context of the present draft con-
vention a technical difficulty arose from the fact that an
international organization raising an objection could
not appear before the International Court of Justice.
The only solution then was a request for an advisory
opinion. Such a request required use of the procedures
laid down in the Charter of the United Nations, and was
therefore dependent on the collaboration of organs of
international organizations which were not parties to
the dispute. In order to avoid the situation where a
settlement could not be achieved, due to the non-col-

laboration of such organs, an alternative procedure was
required, and that was compulsory arbitration. Without
that, it would never be known what the rule of jus
cogens was. A similar situation would arise where only
international organizations invoked jus cogens. There
again, if there were no collaboration in seeking an ad-
visory opinion, another procedure would have to be
followed. The only possible procedure was then com-
pulsory arbitration. He therefore urged the Committee
to adopt the eight-Power amendment.
16. Mr. ALM0D6VAR (Cuba) said that he was
frankly amazed at the approach adopted by the Inter-
national Law Commission in article 66, in view of the
Commission's statements in pararaph (3) of its com-
mentary to the article (see A/CONF. 129/4) that "the
considerations which had led it fifteen years ago not to
propose provisions for the settlement of disputes in the
draft articles on treaties between States had lost none of
their weight", and that "the Commission remains fully
alive to the continuing differences among States on this
question today. The solution which it adopted in second
reading was rejected by some members; it establishes
compulsory arbitration for disputes concerning the ap-
plication or the interpretation of articles 53 or 64 and
compulsory conciliation for disputes concerning the
other articles in part V."
17. In paragraph (4) of the same commentary, the
Commission had further stated: "The transposition of
the solutions adopted at the Conference in 1969 con-
cerning disputes to which international organizations
are parties involves a major procedural difficulty: inter-
national organizations cannot be parties in cases before
the International Court of Justice." The Commission
had gone on to recognize that recourse could therefore
not be had to the International Court. In 1980, it had
studied various means of remedying the situation but
had to abandon its efforts because of "the imperfec-
tions and uncertainties" of the procedure in question,
as it said in the same paragraph (4).

18. The solid arguments thus put forward by the Com-
mission itself strengthened his delegation's opposition
—and that of most other delegations—to compulsory
dispute settlement procedures not agreed to by a sov-
ereign decision taken by a State in each specific case.

19. It was in the light of those considerations that his
delegation whole-heartedly supported the two amend-
ments proposed by the Soviet Union (A/CONF.129/
C.1/L.60 and L.61), which were well balanced, re-
spected the rights of States and international organiza-
tions and were well rooted in international practice.
While his delegation could not support the amendments
of the European Economic Community (A/CONF.129/
C.1/L.64), the United Nations (A/CONF. 129/C.1/L.66),
the Netherlands (A/CONF. 129/C.1/L.67) and the eight
Powers (A/CONF. 129/C.l/L.69/Rev.l), it appreciated
the efforts made by their sponsors.

20. As for the joint amendment submitted by Algeria,
China and Tunisia (A/CONF. 129/C.1/L.68), his del-
egation would not object to its being referred to the
Drafting Committee.

21. Mr. SOMDA (Burkina Faso) said that two prob-
lems had stood in the way of accession by States to the
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1969 Vienna Convention: the problem of jus cogens and
that of the settlement of disputes.
22. Jus cogens or a peremptory norm of general inter-
national law had been defined in article 53 of that Con-
vention as "a norm accepted and recognized by the
international community of States as a whole as a norm
from which no derogation is permitted and which can be
modified only by a subsequent norm of general inter-
national law having the same character." However,
neither that Convention nor the present draft provided
any criteria for determining how a norm would be ac-
cepted and recognized as having a peremptory char-
acter. For the solution of that problem, the 1969
Convention had resorted to judicial settlement by the
International Court of Justice. In the case of the present
draft, since international organizations could not be
parties to a case before the International Court the
Internationa] Law Commission had adopted the solu-
tion of compulsory conciliation and arbitration. That
solution, however, presupposed that some authority
would be capable of determining whether a norm con-
stituted a rule of jus cogens or not.

23. Burkina Faso was not opposed to the use of ar-
bitration for the settlement of international disputes. It
favoured the principle of peaceful settlement and ac-
cepted any such means of settlement that could bring
about a solution, provided always that that means of
settlement was not imposed upon it.
24. Compulsory arbitration was often provided for in
agreements of a limited and specific character, but was
not suitable for a universal convention. The question of
the settlement of disputes was connected with the prin-
ciple of State sovereignty and with that of freedom of
choice of the means of settlement of disputes. For that
reason his delegation was unable to accept the Inter-
national Law Commission's draft of article 66.

25. It could not support the eight-Power amendment,
because that text provided for procedures which would
be difficult to apply and which would prove unaccept-
able to many States. For similar reasons, his delegation
could not accept the first amendment of the Soviet
Union, nor that of the United Nations.

26. His delegation could, however, accept the three-
Power amendment and suggested that it should be re-
ferred to the Drafting Committee together with the
second Soviet Union amendment.

27. Mr. SATELER (Chile) said that the discussion of
the question of settlement of disputes arising from the
concept of jus cogens had revealed a cleavage of opin-
ion on two points. The first related to the compulsory
character of the settlement procedure and the second to
the choice of the means of settlement.

28. His delegation considered that the means of set-
tlement of disputes should lead to a binding decision,
and secondly, it felt that the disputes in question should
be referred to the International Court of Justice.

29. Regarding the general obligation to settle disputes
by peaceful means, he could not accept the view put
forward by certain delegations that negotiation con-
stituted a special and somehow privileged means of
settlement. There was no basis for that interpretation in

any of the provisions of the Charter of the United
Nations or in the relevant General Assembly resolu-
tions. On the contrary, there was only one means of
settlement that was really privileged by the Charter,
namely, reference of disputes of a legal nature to the
International Court of Justice. That was a strong ar-
gument in favour of judicial settlement.
30. Another important point to be borne in mind was
that article 66 of the 1969 Vienna Convention was the
result of a compromise achieved after difficult negotia-
tions. It was essential not to upset the delicate balance
of that compromise. Unfortunately, however, it was
not possible to transpose mutatis mutandis the pro-
visions of that article into the present draft convention.
31. Article 66 as prepared by the International Law
Commission had accordingly replaced judicial settle-
ment by arbitral settlement. That system would ensure
that any disputes relating to jus cogens would be the
subject of compulsory arbitration and would be ad-
judicated upon in accordance with principles of law.
32. In his delegation's view, it was preferable to main-
tain the system of recourse to the International Court of
Justice, with such adaptation as was necessary for the
case where an international organization was a party to
a dispute. That was the purpose of the eight-Power
amendment and also of the amendment proposed by the
United Nations.

33. His delegation favoured adjudication by the Inter-
national Court of Justice, because that Court consti-
tuted the only judicial authority recognized by the
international community as a whole. It should be re-
membered that, according to article 53 of the 1969
Vienna Convention, a rule of jus cogens had to be
"accepted and recognized by the international com-
munity of States as a whole." The International Court
of Justice was the body best qualified to interpret a
rule of that nature. Apart from the excellent reasons
already given by the representative of Japan on that
point (24th meeting), his delegation wished to stress the
negative impact which divergent or conflicting arbitral
awards in respect of jus cogens could have. Awards of
that kind could even imperil the very concept of jus
cogens and its meaning for the law of treaties and
international law in general.

34. In view of those considerations, his delegation
was unable to support the amendments of the Soviet
Union and the three Powers.

35. Mr. GAUTIER (France) said that his delegation's
attitude towards article 66 proceeded directly from its
position on articles 53 and 64. Those articles were not
acceptable to his delegation because of the uncertainty
which they introduced into treaty law.

36. The system instituted by the 1969 Vienna Conven-
tion constituted a commendable attempt to remedy the
situation which that Convention created for the States
parties to it. In his delegation's view, however, the
system which had been adopted did not avoid the risk
of peremptory norms being established without their
having been accepted or recognized by States.

37. He proposed to confine his comments on the var-
ious amendments which had been submitted to certain
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technical points. The Soviet Union's amendment to
article 66 would have the effect of eliminating all ref-
erence to arbitration with regard to articles 53 and 64.
Since the amendment would rule out all judicial set-
tlement and provide only for a conciliation system, it
constituted a retrograde step which, from the point of
view of France, was open to criticism.

38. The eight-Power amendment attempted, in a laud-
ble manner, to cover the various types of situation that
arose in the case of disputes, but from the legal stand-
point it was open to certain legal reservations connec-
ted, in particular, with the nature of advisory opinions
rendered.

39. Mr. VAN TONDER (Lesotho) supported the
eight-Power amendment for the reasons given by the
Japanese delegation and other delegations which had
spoken in its favour.

40. In so doing, his delegation was motivated by rea-
sons of fair play and logic. It started from the sim-
ple premise that international organizations as subjects
of international law participated in the development of
peremptory norms of international law both through
their practice and through the treaties into which they
entered. As equal partners in the development of those
norms and in those treaties to which they were par-
ties, they should also be treated as equal partners when
having recourse to legal remedies in cases of disputes.

41. The eight-Power amendment improved article 66
because it provided a means whereby an advisory opin-
ion could be sought from the International Court of
Justice on disputes relating to a conflict between
treaties and jus cogens, including disputes involving
international organizations. His delegation also sup-
ported the provision in subparagraph 2 (e) of the amend-
ment that such opinions should be accepted by all the
parties in the controversy as decisive.

42. With regard to the annex, his delegation sup-
ported the amendments submitted by the European
Economic Community and the Netherlands, which in-
troduced valuable improvements into the International
Law Commission's draft.

43. Mr. RESTREPO PIEDRAHITA (Colombia) said
that his delegation, as one of the sponsors of the eight-
Power amendment, fully endorsed the Japanese rep-
resentative's admirable presentation of that proposal.

44. The field of application of article 66 was undoubt-
edly one of the most sensitive, complex and controver-
sial of international legal questions. The political and
legal philosphy underlying the amendment took ac-
count of both the concept of the State and that of the
international community. The basis element of that
philosophy was the judicial function, which, in the case
of a State, was exercised in the ambit of its territory
and, in the case of the community of nations, in that of
the whole world. That function was conferred upon
judges, who were empowered to render binding de-
cisions for the purpose of settling disputes over rival
interests or claims. In the internal order of States the
highest judicial authority—or supreme court—was en-
trusted with the settlement of disputes concerning is-
sues of constitutional law. In the same way, the nations

of the world had set up the International Court of Jus-
tice as a supreme court to safeguard international law.

45. Disputes concerning the application or interpreta-
tion of rules of jus cogens (articles 53 and 64) not only
were of a legal character but could also involve highly
political issues. It was therefore essential that they
should be submitted to careful scrutiny and to effective
adjudication.

46. His delegation, together with the other sponsors
of the eight-Power amendment, urged the international
community to have confidence in the International
Court of Justice as the supreme judicial body for the
settlement of international disputes. The history of the
Court showed that its judges had always commanded
universal respect by reason of their moral integrity and
professional competence.

47. His delegation was aware of the reservations of
certain delegations with regard to the compulsory juris-
diction of the Court that was envisaged in the amend-
ment. Those reservations were rooted in fears relating
to sovereignty and to the exclusive competence of
States to choose the mode of settlement of disputes.

48. Representing as it did a developing country and
people, his delegation had the fullest confidence in the
existence and operation of institutions which guaran-
teed the rules of jus cogens, rules which were of vital
importance to States. It believed in the rule of law and
had faith in the authorities instituted to make it effec-
tive. It placed its trust in judges, who alone could render
authentic justice between men, maintain the rule of law
and rule out the law of the jungle. The concept of
sovereignty did not mean that only rulers—to the
exclusion of judges—were entitled to uphold the in-
tegrity of the basic principles governing the relations
between nations.

49. Mr. HUBERT (Canada) said that the position
taken by his delegation was based on a number of
fundamental principles derived from its conception of
relations within a community of countries and organiza-
tions respectful of the international legal order.

50. The norms of jus cogens were, by their very na-
ture, universal and created erga omnes obligations.
There could be no derogation from them by any subject
of international law without threat to the fabric of the
relations involved.

51. Some delegations had called for acknowledge-
ment of the fact that those norms sometimes gave rise to
controversies of a legal or even political nature. How-
ever, the Canadian delegation regarded that fact as an
additional reason for ensuring that all such disputes
could if necessary be subjected to judicial or arbitral
adjudication.

52. His delegation believed that every adjudication
bearing on jus cogens should have the following three
minimal and essential characteristics. First, the ad-
judication must emanate from an independent and fully
qualified organ. Secondly, unilateral recourse to such
adjudication must be available to all parties in the dis-
pute. Thirdly, the judicial or arbitral decision must be
binding on all the parties.
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53. His delegation found it difficult to understand how
it could be argued that compulsory judicial or arbitral
adjudication could constitute what had been termed
"legal or political oppression". It believed, on the con-
trary, that such a risk could arise out of a situation
contrary to that envisaged in the International Law
Commission's draft of article 66, or in the United Na-
tions amendment and the eight-Power amendment. It
would in its view be unreasonable, inequitable and
consequently unacceptable to envisage that a party to a
treaty might unilaterally withdraw from its obligations
by invoking jus cogens without the other party or par-
ties involved being able to have recourse to an indepen-
dent judicial or arbitral procedure. The amendments
submitted by the Soviet Union sought clearly to elimi-
nate the possibility of such recourse.

54. The three-Power amendment was less radical, but
nevertheless sought to make such resources subject to
prior agreement by—and consequently subject to the
veto of—the other party. Those two possibilities ap-
peared to the Canadian delegation to run counter to the
common interest of the international community as a
whole. Nor did those proposed solutions seem to offer
the best guarantee of respect for the principle pacta
sunt servanda embodied in article 26.
55. His delegation therefore had no doubt which was
the best solution as far as protection of the rule of law
against the rule of the strongest was concerned.

56. Those considerations led his delegation to ask
what would any subject of international law, claiming to
act in accordance with the law, have to fear from the
submission of its action to judicial or arbitral adjudica-
tion, especially where—as in the present instance—jus
cogens was involved.

57. It had also been argued that compulsory adjudica-
tion constituted an infringement or a limitation of the
sovereignty of States. The Canadian delegation's posi-
tion on that point had been expressed during the discus-
sions leading up to the adoption of article 66 of the 1969
Vienna Convention. In the context of the present de-
bate he wished to assert that the proposal in article 66
before the Committee, or in the modified form thereof
proposed in the amendment of the United Nations and
that of the eight Powers, was no more inconsistent with
the principle of sovereignty than was the Charter of the
United Nations.

58. The establishment in the present draft convention
of the right of any party to a dispute involving jus
cogens to resort unilaterally, if necessary, tojudicial or
arbitral adjudication would tend to incite the parties to
reach an understanding. In fact, if the parties to a treaty
knew in advance that they might eventually have to
submit to an impartial decision that would be binding on
them, they would see the advantages of a just and
equitable settlement of their differences.

59. It was consequently obvious that the Canadian
delegation could not accept the first amendment sub-
mitted by the Soviet Union or paragraph 2 of its sec-
ond amendment. Nor could it accept the three-Power
amendment. All the amendments would, it believed,
constitute a retrograde step in relation to the valu-
able achievements of the 1969 Vienna Convention. Jus

cogens must remain/us cogens; the fact that the present
draft convention concerned treaties to which interna-
tional organizations were parties changed nothing.
60. Of the United Nations and eight-Power amend-
ments, the Canadian delegation preferred the latter be-
cause, besides fully responding to the basic criteria
which he had mentioned, it took more specific account,
and with greater clarity and precison, of what was
already stipulated in the Charter of the United Nations
and the Statute of the International Court of Justice.
61. As to the choice between the eight-Power amend-
ment and the International Law Commission's draft,
it would be noted that he had consistently referred
throughout his statement to "judicial or arbitral ad-
judication". Both satisfied what he had qualified as
minimal characteristics for any adjudication bearing on
jus cogens. In opting, finally, for the eight-Power
amendment, his delegation was expressing the belief
that the International Court of Justice offered better
guarantees of continuity in the interpretation of the
law.

62. Should it prove impossible to reach a consensus in
favour of that amendment, his delegation would do all
in its power to secure the adoption of a text which
retained, as a minimum, the provisions envisaged in the
International Law Commission's draft of article 66.

63. His delegation considered that the amendments
submitted by the European Economic Community and
by the Netherlands, as well as the first part of the Soviet
amendment in document A/CONF. 129/C. 1/L.61, might
be referred to the Drafting Committee.

64. Mrs. SIMBRAO (Angola) said that her delegation
wished to make two general observations. First, it was
clear that since international organizations could not be
parties in cases before the International Court of Jus-
tice, the provisions of article 66 (a) of the Vienna Con-
vention on the Law of Treaties could not be transferred
ipsis verbis to the present draft. Second, any solution to
the problem of placing States and international organ-
izations on as equal a footing as possible as far as
the settlement of disputes was concerned must be ap-
proached with circumspection, and above all with re-
spect for the principle of the sovereignty of States.

65. Of the different solutions proposed, one in par-
ticular, that involving recourse to the International
Court of Justice through an intermediary, seemed likely
to lead to confusion. Pointing to the organic link be-
tween article 66 and article 65 in its entirety, she
stressed that the most important elements were the
principles of common consent and the free choice of
means.

66. Her delegation welcomed the three-Power
amendment, which it considered faithful to the spirit in
which the text of the article had been drafted. In dis-
putes involving jus cogens, arbitration would become
obligatory provided there was common consent; the
minimum agreement that was sought as a basis for the
settlement of such disputes would thus be guaranteed.

67. Mr. AKA (Cote d'lvoire) observed that the persis-
tence of differences with regard to part V of the 1969
Vienna Convention could not fail to have an effect on
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the stability of treaty relations between States, and
hence on peaceful and friendly co-operation between
them.
68. The issue concerning part V of the draft conven-
tion had led many delegations—including his own—to
believe that a special and compulsory procedure for the
settlement of disputes related to articles 53 or 64 was
both justified and necessary. For its part, his delegation
maintained and would continue to maintain the position
it had taken at the 1969 Vienna Conference, especially
since the International Law Commission had wisely
decided to preserve a certain parallelism between the
earlier instrument and the draft under discussion. It
would thus have no difficulty in accepting the Commis-
sion's draft of article 66.
69. As far as possible improvements in that text were
concerned, his delegation favoured the eight-Power
amendment, which took account of the need to guaran-
tee, by all possible means, the peaceful settlement of
disputes.
70. Mr. LARSSON (Sweden) said that his delegation
endorsed the idea underlying the International Law
Commission's draft of article 66. In its view, the pro-
visions of that draft were the absolute minimum it
could accept in a convention such as the one under
elaboration.
71. Knowledge that automatically available settle-
ment procedures existed would discourage unfair ob-
struction and abuse and would also encourage the par-
ties to a dispute to agree spontaneously on a method
of settlement. Far from preventing the parties from
concluding special agreements in the form of a com-
promis, the procedures proposed would, he felt, en-
courage them to do so.

72. While his delegation therefore generally endorsed
the Commission's proposal, it also saw considerable
merit in the eight-Power amendment, as well as in the
proposals concerning the annex submitted by the Euro-
pean Economic Community and the Netherlands. On
the other hand, it considered that the United Nations
amendment fell short of the desired goal. His delegation
could not support the amendments proposed by the
Soviet Union and by Algeria, China and Tunisia.

73. Mr. P1SK (Czechoslovakia) said that his com-
ments would be brief, as almost all the possible ar-
guments for and against compulsory jurisdiction had
been put forward.

74. As had been pointed out, the approach adopted by
the 1969 Vienna Convention on the question of compul-
sory jurisdiction continued to make it difficult for a
number of States to accede to that instrument, despite
their recognition of its value.

75. Article 66 of the 1969 Vienna Convention and
the present draft article 66 both envisaged disputes
involving two or more parties to a treaty. It was incon-
ceivable, however, that a court would rule on the in-
validity of a treaty as between two or more parties only,
the remaining parties continuing to be bound by the
treaty regardless of the fact that the norms of jus cogens
had been violated and articles 53 and 64 applied. To
replace in the new convention the compulsory judicial

settlement involving the International Court of Justice
which was provided for in the 1969 Vienna Convention
by compulsory arbitration was merely to transpose the
problem in its entirety; there again, the invalidity of a
treaty under article 53 or 64 would apply to all the
parties to the treaty, and not merely to those involved in
the dispute.

76. It might be asked whether a State could be obliged
to submit to the ruling of the International Court of
Justice or to an arbitration procedure disputes that
might involve different subjects of international law
—States and international organizations—and might
concern the very foundations of the foreign policy of
States. For example, the issue might be that of deciding
on the nullity of a treaty due to the use of force or the
threat of force. The determination of the use of force as
an act of aggression was a matter for the Security Coun-
cil, not for an organ of arbitration or the International
Court of Justice. The interpretation ofjus cogens must,
in his delegation's opinion, be left to States and not to
an organ composed of experts, however highly qual-
ified. International arbitration was a suitable means of
resolving some disputes, but a distinction had to be
made between the use of compulsory arbitration for
dealing with certain special, non-political problems and
its use for settling disputes involving fundamental as-
pects of State policy.

77. Those considerations led his delegation to support
the first amendment proposed by the Soviet Union and
also the three-Power amendment, which tended in the
same direction. It was unable to accept either the Inter-
national Law Commission's draft of article 66 or the
amendments which provided for the obligatory jurisdic-
tion of the International Court of Justice or arbitration,
or for advisory opinions of the Court that were not
based on the consent of all the parties concerned.

78. Mr. KANDIE (Kenya) said that settlement of dis-
putes played an important dual role in any legal system:
that of resolving disputes that might arise in the applica-
tion of law and that of interpreting the provisions of law,
a process that involved adding to the law and making it
more certain.

79. Probably the most far-reaching proposal before
the Committee was the one contained in the eight-
Power amendment. In the view of the Kenyan delega-
tion, the scheme which it proposed could play an
extremely useful role by making it possible for disputes
relating to jus cogens to be referred to the world's
highest judicial body, the International Court of Jus-
tice. That was, he believed, only proper; and although
the proposed recourse by organizations not entitled
under the Charter of the United Nations to approach
the Court directly was by a rather circuitous route, his
delegation found the amendment totally acceptable.

80. Since Kenya favoured compulsory procedures for
the settlement of disputes, it had no difficulty in sup-
porting the amendments proposed by the European
Economic Community and by the United Nations, al-
though the ideas they contained seemed to be embodied
in the eight-Power amendment. It could also support
the Netherlands amendment, which aimed at giving
greater clarity to the annex. All those amendments
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could, he believed, be referred to the Drafting Com-
mittee.
81. In view of its support for the eight-Power amend-
ment, his delegation would find it difficult to accept the
Soviet amendments or the three-Power amendment.

82. Mr. SIEV (Ireland) voiced his delegation's firm
belief that all small States stood in special need of
the protection of the rule of law. That was why Ireland,
as one such State, was a sponsor of the eight-Power
amendment.

83. The procedure to be followed by a party to a treaty
wishing to take action with respect to invalidity, ter-
mination, withdrawal from or suspension of its opera-
tion was set out quite precisely in article 65. Assuming
that one of the parties refused to discuss the matter
in dispute, refused to negotiate, refused arbitration
and refused conciliation, what possible solution was
there other than the one set out in the eight-Power
amendment?

84. The Irish delegation recognized that both sov-
ereign States and international organizations involved
in disputes concerning a treaty should have the oppor-
tunity to negotiate directly in the first instance; but at
the same time it considered that, whether or not a jus
cogens issue was involved, adequate safeguards must
be provided against abuse of a right by one or more
parties to a treaty leading to a dispute. The treaty in-
terests of small States in particular should be protected
by appropriate measures, for in a lawless society the
most powerful prevailed because they did not need the
protection of the law. At the international level, too, the
strong might make their own law. There was no greater
potential for inequality than when there was nothing in
a treaty to enable a party to enforce its rights and to
prevent the latter from being unilaterally terminated. In
the view of his delegation, the eight-Power amendment
offered the best protection against such an eventuality.

85. The Irish delegation considered that the amend-
ment proposed by the European Economic Community
and the Netherlands amendment might be referred to
the Drafting Committee. It was unable to support the
other amendments before the Committee.

86. Mr. RAMADAN (Egypt) said that the issue be-
fore the Conference was not new. It had been discussed
in numerous international bodies, and the positions of
States on it were well known. It should therefore not be
allowed to pose a threat to the present draft convention,
as it had done to the Vienna Convention on the Law of
Treaties in 1969, particularly given the spirit of concilia-
tion that had thus far prevailed at the present Con-
ference.

87. There were three main points to be taken into
consideration: first, the fact that article 66 of the
1969 Vienna Convention had been signed by more than
70 of the States represented at the present Conference;
secondly, the difference in legal status between a State
and an international organization, as affirmed by a num-
ber of delegations and also by the International Law
Commission; and, thirdly, the fact that article 66 was
similar to the corresponding provision of the United
Nations Convention on the Law of the Sea, which had

been signed by over 159 States, both Members and non-
Members of the United Nations.
88. He proposed that further consideration of arti-
cle 66 should be suspended to allow informal negotia-
tions to be held with a view to arriving at a satisfactory
solution that would take account of the three points he
had mentioned.
89. Mr. BIPOUN WOUM (Cameroon) said that the
difficulties inherent in article 66 and the annex thereto
would take a long time to resolve. His delegation, for its
part, would do its utmost to find a solution that would
command as much support as possible and thus help to
safeguard the universal character of the future conven-
tion. With that in mind, he had three points to raise. The
first point concerned the distinction between disputes
according to whether they related to articles 53 and 64
or to other articles in part V of the draft convention:
article 66 provided for arbitration in the former case
and for conciliation in the latter. The draft convention,
however, like the 1969 Vienna Convention, introduced
the notion of compulsory conciliation, which meant, in
effect, application of the conciliation procedure inher-
ited from classical international law under such in-
struments as the Hague Conventions of 1899 and 1907,
the General Act for the Pacific Settlement of Inter-
national Disputes of 1949, the 1957 European Conven-
tion for the peaceful settlement of disputes and the 1964
Protocol of the Organization of African Unity. That
procedure resulted, not in a decision, but in a proposed
solution which left the parties free to decide whether or
not to adopt it. He therefore wondered whether it might
be possible to improve on that procedure somewhat in
order to find a way out of the present difficulty.

90. His second point concerned the need to ensure
consistency in interpretation of the rules of jus cogens.
In his delegation's view, since the concept of jus cogens
had a decisive role to play in the new international law,
it was essential to prevent the conceptual fragmentation
that would occur if disputes concerning the application
or interpretation of treaty provisions embodying such
rules were submitted to compromise-type procedures.
91. The third point concerned the fact that some coun-
tries recognized the compulsory jurisdiction of the In-
ternational Court of Justice while others did not. His
delegation therefore considered it essential to promote
a solution that would enable the maximum number of
States to accede to the draft convention.

92. Mrs. GOLAN (Israel) said that at the Vienna Con-
ference on the Law of Treaties her country had voted in
favour of providing for the possibility of the emergence
of new peremptory norms of international law. Never-
theless, it still had some doubts regarding the existence
of such norms not already embodied in international
treaty instruments.

93. The Conference's main objective should be to
provide for speedy and just settlement of disputes by
peaceful means freely chosen and in conformity with
the principle of the sovereign equality of States. Ac-
cordingly, dispute-settlement procedures should be
agreed by all the parties to the dispute, irrespective
of whether they were States or international organi-
zations.
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94. With regard to the settlement procedure, her del-
egation's preference was for conciliation, although ar-
bitration was nevertheless also a possibility, provided
it was agreed to by the parties, by common consent. It
did not favour application to the International Court
of Justice for an advisory opinion, even in the limi-
ted cases proposed in the amendments of the United
Nations and of the eight Powers, as the opinion of
the Court would then acquire a compulsory character
which it did not at present have, and that would con-
stitute a dangerous precedent. The three-Power pro-
posal, which incorporated the principle of common
consent, was more suitable, although her delegation did
not favour the application of different procedures for
the interpretation of the provisions of part V of the draft
convention.

95. Lastly, her delegation was not opposed to the
proposals of the Netherlands and the European Eco-
nomic Community for amendment of the annex, both of
which could be referred to the Drafting Committee.
96. Mr. OGISO (Japan) said that one theme had been
consistently stressed throughout the Conference: the
importance of maintaining parallelism between the 1969
Vienna Convention and the present draft convention.
There was an apparent consensus that, in so far as
possible, the provisions of the latter should follow those
of the former.

97. The intent of the eight-Power amendment, which
he had introduced on behalf of the sponsors, was to
respect that parallelism and, as could be seen from its
paragraphs 1, 2 (a), 3 and 4, the basic approach of arti-
cle 66 of the 1969 Vienna Convention had been re-
tained. New elements had been introduced solely to
take account of the case in which an international or-
ganization might be involved in a dispute, but there,
too, every effort had been made not to depart from the
spirit of the 1969 Convention.

98. It was clear that the first Soviet amendment and
the three-Power amendment constituted a radical de-
parture from the system of the 1969 Vienna Conven-
tion, for they not only dispensed with the role of the
International Court of Justice but also weakened the
compulsory arbitration procedure by rendering it vol-
untary.

99. Some doubts had been expressed regarding sub-
paragraph 2 (e) of the eight-Power amendment, under
which advisory opinions would be accepted by the
parties as "decisive". Such a provision, however, was
not unusual; a similar one was to be found in the Con-
vention on the Privileges and Immunities of the United
Nations and in the Convention on the Privileges and
Immunities of the Specialized Agencies.

100. Another point which had been raised concerned
the important principle of free choice of means for the
settlement of disputes, which was affirmed in article 65,
paragraph 3. It was not the intent of the eight-Power
amendment to deny that principle but, rather, to pro-
vide for an additional safeguard in the event that the
dispute-settlement procedure selected by the parties
concerned proved to be unworkable. Such an addi-
tional procedure was particularly necessary given the
unique jus cogens nature of the disputes concerned.

Moreover, the proposed compulsory settlement pro-
cedure was not new to multilateral treaty-making and
did not infringe the principle of free choice of means, for
it would apply solely to States that became a party to
the convention and thereby agreed in advance to the
procedure.
101. Mr. NOLL (International Telecommunication
Union) said that his organization was unable to agree to
subparagraph (a) of article 66 as contained in the Inter-
national Law Commission's draft. In its view, any dis-
pute concerning jus cogens, which was a fairly new
concept, not yet free of uncertainty as to its content
and practical application, should be referred, whenever
possible and in the first instance, not to an arbitral
tribunal but to the highest judicial body that existed,
namely, the International Court of Justice. That would
be in keeping with the spirit of the 1969 Vienna Con-
vention.
102. He therefore wanted to comment further only
on the proposals of the United Nations and of the eight
Powers. His organization's preference was for the
United Nations amendment, which provided that the
advisory opinion of the International Court of Justice
should be sought in the case of a jus cogens dispute. It
thus placed the international organization on an equal
footing with the State party involved. It was that lat-
ter aspect which made it difficult for the International
Telecommunication Union to support the eight-Power
amendment, under subparagraph 2 {a) of which an in-
ternational organization would be precluded from sub-
mitting its views to the International Court of Justice in
any dispute brought before the Court by a State.

103. Furthermore, under subparagraph 2 (b) of the
same amendment, if a State was a party to a dispute to
which one or more international organizations were
parties, the State could ask the General Assembly or
the Security Council only to request an advisory opin-
ion of the International Court of Justice and would thus
be precluded from requesting the competent organ of
the international organization concerned of which that
State was a member to submit an application to the
International Court of Justice in accordance with Arti-
cle 96 of the Charter of the United Nations.

104. Consequently, and following consultations be-
tween the delegations of his organization and the Inter-
national Labour Organisation, he wished to suggest for
the consideration of the sponsors of the eight-Power
amendment that, after the words "Security Council",
in subparagraph 2 (£>), the following phrase should be
added: "or, in appropriate cases, the competent organ
of an international organization that is authorized in
accordance with Article 96 of the Charter of the United
Nations".

105. He expressed the view that it might be possible,
within the framework of the consultations held at the
Conference, to combine the essential elements of the
proposals put forward in the United Nations amend-
ment and in the eight-Power amendment.

106. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that provision for the compulsory juris-
diction of the International Court of Justice was un-
acceptable to his delegation, which therefore could
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not support the amendments that called for such juris-
diction. He failed to understand how, when only some
40 States accepted that jurisdiction, in many cases with
reservations, certain delegations were anxious to pro-
vide for it in the draft convention. His delegation was
not opposed in principle to the submission of disputes
to any court, arbitral tribunal, conciliation commission,
or other such organ, but such submission must be vol-
untary and have the consent of the parties.

107. The CHAIRMAN said that, in the light of the
debate, he took it that the Committee wished to defer its
decision on article 66 and the amendments thereto, so
that those matters could be considered in consultations
to be held under the chairmanship of the President of
the Conference.

// was so decided.

The meeting rose at 5.40 p.m.

29th meeting
Monday, 17 March 1986, at 5.15 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 3 (International agreements not within the
scope of the present articles) (concluded)*

1. The CHAIRMAN drew attention to the text of
article 3 reproduced in document A/CONF. 129/C.l/
L.75. The text had been agreed by delegations in con-
sultations held under the chairmanship of the President
of the Conference. If he heard no objection, he would
take it that the Committee adopted that text and re-
ferred it to the Drafting Committee.

It was so decided.

Preamble

2. The CHAIRMAN drew attention to the text of the
preamble to the draft convention, which was repro-
duced in document A/CONF. 129/C. 1/L.77. That word-
ing had also been agreed by delegations in consul-
tations held under the chairmanship of the President
of the Conference. It was based on the formal pro-
posals submitted to the Committee by Brazil and India
(A/CONF. 129/C. 1/L.71) and by Czechoslovakia, the
German Democratic Republic and the Ukrainian Soviet
Socialist Republic (A/CONF. 129/C. 1/L.72), as well as
on various informal proposals. If there was no objec-
tion, he would take it that the Committee adopted the
preamble reproduced in document A/CONF. 129/C.l/
L.77 and referred it to the Drafting Committee.

// was so decided.

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66) (continued)

* Resumed from the 5th meeting.

Statement by the President of the Conference

3. Mr. ZEMANEK (Austria), President of the Con-
ference, said that the General Committee had reviewed
the results of attempts which delegations had made
informally to agree on a text for article 66 which would
be generally acceptable. It had come to the conclu-
sion that there was no immediate prospect of any such
agreement. It therefore recommended that the Commit-
tee of the Whole should take an indicative vote by roll-
call on each of the amendments which had been sub-
mitted to article 66 as drafted by the International Law
Commission. The results of the votes should assist
delegations in deciding whether to hold further consul-
tations with a view to working out a text that would
command the widest possible support. The General
Committee further recommended that the Committee
should meet the following day in order to take a vote on
article 66 and the annex, if there was no indication by
then that general agreement on the matter had been or
was about to be reached, and also in order to deal with
the final clauses of the draft convention. Those recom-
mendations were made in accordance with rule 63 of the
rules of procedure.

4. The CHAIRMAN observed that the amendments
to the annex proposed by the Soviet Union, the Euro-
pean Economic Community and the Netherlands
(A/CONF. 129/C. 1/L.61, L.64, and L.67, respectively)
were excluded from the procedure recommended by
the General Committee, the reason being that the first
of those proposals was consequential upon the Soviet
Union's proposal for article 66 (A/CONF. 129/C. 1/L.60)
and the other two were of a drafting nature.

5. Unless he heard any objection, he would take it that
the Committee wished to adopt the procedure recom-
mended by the General Committee.

It was so decided.

6. The CHAIRMAN invited the Committee to take an
indicative vote by roll-call on the amendments pro-
posed to article 66. It would be unable to vote on
the United Nations proposal (A/CONF. 129/C. 1/L.66),
since, in accordance with rule 60 (1) (d) of the rules of
procedure, a vote on that proposal would require to be
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requested formally by a State, and no such request had
been made.
7. He therefore invited the Committee to vote, in an
indicative vote, first on the amendment proposed by the
Soviet Union (A/CONF.129/C.1/L.60).

Switzerland, having been drawn by lot by the Chair-
man, was called upon to vote first.

In favour: Algeria, Angola, Argentina, Bulgaria,
Byelorussian Soviet Socialist Republic, China, Cuba,
Czechoslovakia, Democratic People's Republic of
Korea, German Democratic Republic, Hungary, In-
donesia, Iran (Islamic Republic of), Mozambique,
Nicaragua, Peru, Poland, Romania, Turkey, Ukrainian
Soviet Socialist Republic, Union of Soviet Socialist
Republics, Venezuela, Viet Nam.

Against: Australia, Austria, Belgium, Brazil, Can-
ada, Chile, Colombia, Cyprus, Denmark, Finland,
Germany, Federal Republic of, Greece, Holy See, Ire-
land, Italy, Japan, Jordan, Lesotho, Liechtenstein,
Mexico, Netherlands, New Zealand, Nigeria, Norway,
Portugal, Senegal, Spain, Sudan, Sweden, Switzer-
land, United Kingdom of Great Britain and Northern
Ireland, United States of America, Yugoslavia.

Abstaining: Bahrain, Bangladesh, Barbados, Bur-
kina Faso, Cameroon, Congo, Cote d'lvoire, Egypt,
France, Gabon, Guatemala, India, Iraq, Israel, Kenya,
Kuwait, Lebanon, Madagascar, Morocco, Oman, Paki-
stan, Philippines, Qatar, Republic of Korea, Saudi
Arabia, Thailand, Tunisia, United Arab Emirates,
Zaire, Zambia.

8. The CHAIRMAN invited the Committee to vote,
in an indicative vote, on the amendment submitted by
Algeria, China and Tunisia (A/CONF.129/C.1/L.68).

The Union of Soviet Socialist Republics, having been
drawn by lot by the Chairman, was called upon to vote
first.

In favour: Algeria, Angola, Argentina, Bulgaria,
Burkina Faso, Byelorussian Soviet Socialist Republic,
China, Congo, Cuba, Czechoslovakia, Democratic
People's Republic of Korea, German Democratic Re-
public, Hungary, Indonesia, Iran (Islamic Republic of),
Mozambique, Nicaragua, Peru, Poland, Romania, Tu-
nisia, Turkey, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, Venezuela, Viet
Nam, Zaire.

Against: Australia, Austria, Belgium, Canada, Chile,
Colombia, Cyprus, Denmark, Finland, Germany, Fed-
eral Republic of, Greece, Holy See, Ireland, Italy,
Japan, Kenya, Lesotho, Liechtenstein, Mexico, Neth-
erlands, New Zealand, Nigeria, Norway, Portugal,
Spain, Sudan, Sweden, Switzerland, United Kingdom
of Great Britain and Northern Ireland, United States of
America.

Abstaining: Bahrain, Barbados, Brazil, Cameroon,
Cote d'lvoire, Egypt, France, Gabon, Guatemala,
India, Iraq, Israel, Kuwait, Lebanon, Madagascar,
Morocco, Oman, Pakistan, Philippines, Qatar, Repub-
lic of Korea, Saudi Arabia, Senegal, Thailand, United
Arab Emirates, Yugoslavia, Zambia.

9. The CHAIRMAN invited the Committee to vote,
in an indicative vote, on the eight-Power amendment
(A/CONF. 129/C. 1/L.29/Rev. 1).

Zambia, having been drawn by lot by the Chairman,
was called upon to vote first.

In favour: Australia, Austria, Barbados, Belgium,
Canada, Chile, Colombia, Cote d'lvoire, Cyprus, Den-
mark, Finland, Germany, Federal Republic of, Greece,
Holy See, India, Ireland, Italy, Japan, Kenya, Kuwait,
Lesotho, Liechtenstein, Mexico, Netherlands, New
Zealand, Nigeria, Norway, Pakistan, Portugal, Repub-
lic of Korea, Spain, Sudan, Sweden, Switzerland,
United Kingdom of Great Britain and Northern Ireland,
United States of America, Yugoslavia, Zambia.

Against: Algeria, Angola, Bulgaria, Burkina Faso,
Byelorussian Soviet Socialist Republic, China, Congo,
Cuba, Czechoslovakia, Democratic People's Republic
of Korea, German Democratic Republic, Hungary, In-
donesia, Iran (Islamic Republic of), Mozambique,
Nicaragua, Peru, Poland, Romania, Tunisia, Turkey,
Ukrainian Soviet Socialist Republic, Union of Soviet
Socialist Republics, Venezuela, Viet Nam.

Abstaining: Argentina, Bahrain, Brazil, Cameroon,
Egypt, France, Gabon, Guatemala, Iraq, Israel, Jor-
dan, Lebanon, Madagascar, Morocco, Oman, Philip-
pines, Qatar, Saudi Arabia, Senegal, Thailand, United
Arab Emirates, Zaire.

Article 80 (Registration and publication of treaties)

10. The CHAIRMAN drew the Committee's atten-
tion to an amendment submitted by Egypt to article 80,
which had been referred by the Conference directly to
the Drafting Committee. He considered that rule 28,
subparagraph 2 (a), of the rules of procedure was ap-
plicable, and he invited the delegation of Egypt to in-
troduce the amendment.

11. Mr. RAMADAN (Egypt), introducing his delega-
tion's amendment (A/CONF. 129/C. 1/L.78), said that,
in the light of the International Law Commission's com-
mentary to article 80 (see A/CONF. 129/4), his del-
egation proposed that the expression "filing and re-
cording" should be reserved for the type of treaty to
which an international organization was a party, while
the word "registration" should apply only to treaties
between States. There were three reasons for this.
First, the concept of registration of international
treaties had develped originally as a means of avoiding
the undesirable consequences of secret treaties be-
tween States, and to encourage open diplomacy. It was
unlikely that one or more international organizations
would conclude a secret treaty, particularly in view of
the fact that their existence was based on the intention
to promote social and economic progress and inter-
national security. Secondly, Article 102 of the Charter,
of the United Nations applied only to the registration of
treaties entered into by States Members of that organ-
ization. Thirdly, it was his understanding that the Sec-
retariat of the United Nations had a single procedure for
the "registration" of treaties to which only States were
parties and for the "recording" of treaties to which
international organizations were parties. His delegation
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would be grateful if the representative of the United
Nations would confirm that understanding.
12. Mr. BERMAN (United Kingdom), speaking on a
point of order, asked whether it was appropriate for an
article to be discussed in the Committee of the Whole
before the latter had decided that the article was prop-
erly before it.
13. The CHAIRMAN asked if the Committee of the
Whole wished to give substantive consideration to arti-
cle 80 and to consider the amendment proposed by
Egypt.
14. Mr. BERMAN (United Kingdom) said that he did
not wish his intervention to be regarded as an objection
to substantive consideration of article 80 by the Com-
mittee. However, as a procedural matter, he was some-
what perplexed by the situation which had arisen, in-
asmuch as it was now seemingly proposed to reopen
substantive discussion of an article in respect of
which the Drafting Committee had already completed
its deliberations. He wondered if the Chairman of the
Drafting Committee could provide any clarification of
the matter.
15. The CHAIRMAN observed that under rule 28,
subparagraph 2 (a), of the rules of procedure, the Com-
mittee of the Whole could decide to give substantive
consideration to a particular article of the basic pro-
posal that had been referred directly to the Drafting
Committee, which was the case of article 80.
16. Mr. AL-KHASAWNEH (Jordan), Chairman of
the Drafting Committee, recalled that article 80 had
been referred directly to the Drafting Committee at the
beginning of the Conference. Since the article had now
been provisionally adopted by the Drafting Committee,
which would shortly be called upon to report to the
Conference, it would greatly complicate matters if sub-
stantive discussion of the article were reopened.
17. Mr GAJA (Italy) said that it had always been his
understanding that Article 102 of the Charter of the
United Nations applied also to treaties between States
and international organizations. He suggested that the
representative of the United Nations might be asked to
clarify the matter.
18. Mr. SZASZ (United Nations) said that within the
Secretariat of the United Nations there were two pro-

cedures for the recording of a treaty: "registration" in
accordance with Article 102 of the Charter and the
regulations adopted pursuant to that article, on the one
hand, and application of the rules relating to the "filing
and recording" of treaties not subject to that Article,
on the other. The latter procedure applied equally to
non-member States, international organizations or any
other entity. It had existed at the time of adoption of the
1969 Vienna Convention on the Law of Treaties,' which
was why the International Law Commission had re-
tained the language of that Convention for article 80 of
the proposed new convention. From the Secretariat's
point of view, the provision in article 80 of the 1969
Vienna Convention had proved adequate, and a similar
provision would be adequate in the future convention.
The differences in procedure existed only within the
Secretariat, and no distinction was made between
treaties to which States only were parties and other
treaties, either in their submission for registration or
recording or in their publication, since they appeared in
the same monthly statement and volume of the United
Nations Treaty Series.

19. Mr. RAMADAN (Egypt) said that in the light of
the explanations given by the representative of the
United Nations, his delegation withdrew its amend-
ment contained in document A/CONF.129/C.1/L.78.
20. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) suggested that the future convention might
usefully reflect the practice of the Secretariat of the
United Nations regarding the registration or filing and
recording of treaties involving States and international
organizations.
21. Mr. BERMAN (United Kingdom) reiterated that
his delegation had not wished to make a formal ob-
jection to the amendment proposed by Egypt, and rec-
ognized the latter's right to request a reopening of
substantive discussion. However, he believed it was
appropriate for the Egyptian amendment to have been
withdrawn.

The meeting rose at 6.25 p.m.

1 Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

30th meeting
Wednesday, 19 March 1986, at 10.25 a.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF.129/4) and A/CONF.129/9)

[Agenda item 11] (concluded)

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66) (concluded)

1. The CHAIRMAN said he was informed that del-
egations had not reached agreement on a text for arti-
cle 66 and the annex which would command general
support. The Committee would therefore have to vote
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on the various proposals for those provisions. In ac-
cordance with rule 41 of the rules of procedure, it would
vote in the following order on the amendments pro-
posed to the International Law Commission's text for
article 66: the Soviet Union proposal (A/CONF. 129/
C.1/L.60), the proposal of Austria, Colombia, Ireland,
Japan, Mexico, Netherlands, Nigeria and Switzerland
(A/CONF. 129/C. 1/L.69/Rev.2) and the proposal by Al-
geria, China and Tunisia (A/CONF. 129/C. 1/L.68). The
Committee would not vote on the United Nations pro-
posal (A/CONF. 129/C. 1/L.66), since no State had re-
quested that.
2. With regard to the proposal for amending the Com-
mission's text of the annex, a decision on the So-
viet Union's wording (A/CONF. 129/C. 1/L.61, para. 2)
would depend on the decision taken on the Soviet
Union's proposal for article 66 (A/CONF. 129/C. 1/
L.60); the European Economic Community's proposal
(A/CONF. 129/C. 1/L.64) would not be voted on, since
no State had requested that; while the proposal by the
Soviet Union for section 1, subparagraph 2 (b), of the
annex (A/CONF. 129/C. 1/L.61, para. 1) and the pro-
posal by the Netherlands (A/CONF. 129/C. 1/L.67) were
drafting matters which did not require a vote.

3. He invited the Committee to vote on the Soviet
Union proposal for article 66 (A/CONF. 129/C. 1/L.60).

At the request of the representative of Japan, a rec-
orded vote was taken.

In favour: Algeria, Angola, Bulgaria, Byelorussian
Soviet Socialist Republic, Cuba, Czechoslovakia, Ger-
man Democratic Republic, Hungary, Iran (Islamic
Republic of), Mozambique, Peru, Poland, Turkey,
Ukrainian Soviet Socialist Republic, Union of Soviet
Socialist Republics, Venezuela, Yemen.

Against: Australia, Austria, Barbados, Belgium,
Brazil, Canada, Chile, China,1 Colombia, Cyprus, Den-
mark, Finland, Gabon, Germany, Federal Republic
of, Greece, Holy See, Iceland, Ireland, Italy, Japan,
Liechtenstein, Luxembourg, Mexico, Netherlands,
New Zealand, Nigeria, Norway, Pakistan, Portugal,
Spain, Sudan, Sweden, Switzerland, United Kingdom
of Great Britain and Northern Ireland, United States of
America, Yugoslavia.

Abstaining: Argentina, Bahrain, Burkina Faso, Ca-
meroon, Congo, Cote d'lvoire, Egypt, France, Gua-
temala, India, Indonesia, Iraq, Israel, Kenya, Kuwait,
Madagascar, Malta, Morocco, Oman, Panama, Philip-
pines, Qatar, Republic of Korea, Saudi Arabia, Sen-
egal, Thailand, Tunisia, United Arab Emirates, Viet
Nam, Zaire, Zambia.

The amendment proposed by the Soviet Union
(AICONF.129IC.IIL.60) was rejected by 36 votes to 17,
with 31 abstentions.
4. Mr. WANG Houli (China) said that, owing to a
misunderstanding, the vote recorded for his delegation
had related to the eight-Power proposal and not to the
Soviet Union proposal. His delegation was in favour of
the Soviet Union proposal for article 66.

1 See the statement by the delegation of China in paragraph 4
below.

5. The CHAIRMAN invited the Netherlands repre-
sentative to introduce the revised version of the eight-
Power proposal (A/CONF. 129/C. 1/L.69/Rev.2).
6. Mr. RIPHAGEN (Netherlands) said that the only
difference between the new proposal and the one in
document A/CONF. 129/C. 1/L.69/Rev.l was the inser-
tion of the words "or, where appropriate, the com-
petent organ of the organization concerned" after the
words "Security Council" in the original proposed
subparagraph 2 (b). The new words were intended to
provide for the situation in which an international or-
ganization requested an advisory opinion from the In-
ternational Court of Justice. The insertion had been
made at the request of a number of specialized agencies
and involved no substantive change.
7. The CHAIRMAN invited the Committee to vote
on the proposal of Austria, Colombia, Ireland, Ja-
pan, Mexico, Netherlands, Nigeria and Switzerland
(A/CONF. 129/C. 1/L.69/Rev.2).

At the request of the representatives of France and
Colombia, a vote was taken by roll-call.

Algeria, having been drawn by lot by the Chairman,
was called upon to vote first.

In favour: Australia, Austria, Barbados, Belgium,
Canada, Chile, Colombia, Cyprus, Denmark, Finland,
Germany, Federal Republic of, Greece, Holy See, Ice-
land, India, Ireland, Italy, Japan, Jordan, Kenya, Ku-
wait, Lebanon, Liechtenstein, Luxembourg, Mexico,
Netherlands, New Zealand, Nigeria, Norway, Paki-
stan, Portugal, Republic of Korea, Spain, Sudan,
Sweden, Switzerland, United Kingdom of Great Bri-
tain and Northern Ireland, United States of America,
Yugoslavia, Zambia.

Against: Algeria, Angola, Argentina, Bulgaria, Bur-
kina Faso, Byelorussian Soviet Socialist Republic,
China, Cuba, Czechoslovakia, Democratic People's
Republic of Korea, Egypt, German Democratic Re-
public, Hungary, Indonesia, Iran (Islamic Republic of),
Mozambique, Peru, Poland, Tunisia, Turkey, Ukrai-
nian Soviet Socialist Republic, Union of Soviet Social-
ist Republics, Venezuela, Viet Nam.

Abstaining: Bahrain, Brazil, Cameroon, Congo,
Cote d'lvoire, Ecuador, France, Gabon, Guatemala,
Iraq, Israel, Madagascar, Malta, Morocco, Oman, Pa-
nama, Philippines, Qatar, Saudi Arabia, Senegal, Thai-
land, United Arab Emirates, Yemen, Zaire.

The amendment proposed by Austria, Colombia,
Ireland, Japan, Mexico, the Netherlands, Nigeria
and Switzerland (AICONF.129IC.IIL.69/Rev.2) was
adopted by 40 votes to 24, with 24 abstentions.

8. The CHAIRMAN said that, in view of the result of
the vote on the eight-Power proposal, the Committee
would not need to vote on the proposal by Algeria,
China and Tunisia (A/CONF. 129/C. 1/L.68). Unless he
heard any objection, he would take it that the Commit-
tee of the Whole adopted article 66 as proposed by the
International Law Commission and amended, as well
as the annex proposed by the Commission, and referred
them to the Drafting Committee together with the So-
viet Union proposal for section I, subparagraph 2 (b),
of the annex (A/CONF. 129/C. 1/L.61, para. 1) and the
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Netherlands proposal for section III of the annex
(A/CONF.129/C.1/L.67).

// was so decided.
9. Mr. GILL (India) said that his delegation had voted
in favour of the eight-Power amendment for the reasons
it had given in its statement at the 26th meeting on
disputes arising out of articles 53 and 64 of the draft
convention. Its vote indicated that it continued to be-
lieve that there should be mandatory procedures for the
settlement of disputes, with recourse to arbitration or
conciliation only with the consent of both parties.
10. Mr. SAHOVIC (Yugoslavia) said that his delega-
tion had voted in favour of the eight-Power amendment
because it contained two elements which it regarded as
decisive: a regime based on article 66 of the 1969 Vienna
Convention on the Law of Treaties2, which Yugoslavia
had ratified without reservation and which provided for
recourse to the International Court of Justice, and the
idea underlying the Commission's proposal.
11. Mr. RASOOL (Pakistan) said that his delegation
had voted in favour of the eight-Power amendment
because it was in line with the corresponding provision
of the 1969 Vienna Convention. However, it reserved
its position on subparagraph 2 (e) of the article, which
made an advisory opinion of the International Court of
Justice binding. That situation was a departure from
normal practice. While favouring a compulsory pro-
cedure for articles 53 and 64 because of their sacrosanct
nature, it was opposed to a binding character being
attributed to advisory opinions of the Court.

12. Mr. GUNEY (Turkey) said that his delegation's
vote on the Soviet Union and eight-Power amendments
reflected the views expressed in the statement it had
made at the 26th meeting.
13. Mr. TEPAVICHAROV (Bulgaria) said that his
delegation had voted against the eight-Power amend-
ment because it believed that a conference which was
codifying international law, and in particular dealing
with a problem such as the settlement of disputes,
should adopt a regime which commanded general sup-
port. In the view of his delegation, the decision to adopt
the eight-Power amendment amounted to denying the
Conference a valid text to consider on the settlement of
disputes.
14. Mr. ALM0D6VAR (Cuba) said that his delega-
tion had voted against the eight-Power amendment on
the principle which it had maintained about article 66
from the outset: that it could not accept any system
involving a compulsory supranational dispute proce-
dure whereby decisions, the nature and scope of which
could not be foreseen, could be imposed on the parties
to a dispute.

15. Mr. AL-KHASAWNEH (Jordan) said that his
delegation had voted in favour of the eight-Power
amendment because it believed that a State party to a
treaty was bound to resort to the settlement procedure
for which that proposal provided. The Conference

2 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

should reaffirm the principle of the sovereignty of inter-
national law, on which his delegation's support for the
amendment had been based. Any action which weak-
ened that principle would be harmful to the interna-
tional community as a whole.
16. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation had voted against the
eight-Power amendment because it believed that in re-
gard to every dispute there should be agreement by all
the States concerned to refer the matter to a particular
body. Furthermore, the Conference was codifying gen-
erally recognized rules of international law; it should
not, therefore, codify rules which were not recognized
by a majority of States, and the compulsory jurisdiction
procedure had been recognized by less than one third of
the world's States.

17. Mr. KH ARM A (Lebanon) said that his delegation
had voted in favour of the system proposed in the eight-
Power amendment because that regime was in line with
the one established by the 1969 Vienna Convention.
However, it had reservations about the provision in
subparagraph 2 (e) of the article.
18. Mr. RODRIGUEZ CEDENO (Venezuela) said
that his delegation had voted against the eight-Power
amendment since it considered that the procedure for
the settlement of international disputes should, irre-
spective of the nature of the dispute, be based on the
consent of all the parties concerned. In addition, it
questioned whether the advisory opinions of the In-
ternational Court of Justice could be considered as
binding. It maintained the views which it had expressed
at the 26th meeting.
19. Mr. PALOMO (Guatemala) said that his del-
egation had abstained from voting on the eight-Power
amendment because it considered that the procedure
established for determining the content of peremptory
norms of international law was purely formalistic and
would not enable the nature, scope and essence of those
norms to be determined with any clarity or precision.
Furthermore, his delegation had serious reservations
about the advisability of providing for an arbitration or
conciliation procedure which imposed a decision on the
parties concerned.
20. Mr. MORELLI (Peru) said that the regime which
the Committee had adopted, with its provision for com-
pulsory jurisdiction, would hamper the exercise by
States of sovereignty in choosing the most suitable
means of settling disputes peacefully. What had been a
reasonable proposal to set up machinery for that pur-
pose had been distorted by the Committee's decision,
in accordance with which an ultra vires and mandatory
character was imparted to institutions to which the
international community had not given that character,
such as conciliation, arbitration and the advisory opin-
ion procedure of the International Court of Justice. In
the case of arbitration, the purpose of the institution
was to settle disputes through arbitrators appointed by
the parties acting in accordance with the law. Con-
sequently, it was a legal procedure involving the impar-
tial application of rules binding on both parties, and the
binding force of those rules arose from the fact that two
or more States, in the full exercise of their sovereignty,
agreed to submit the dispute to arbitral settlement. It
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was regrettable that the adoption of the eight-Power
amendment did not attempt to reconcile the various
points of view which existed about the settlement-of-
disputes provisions, and that it did not reflect the spirit
of established norms, such as those of the 1969 Vienna
Convention. It was likely that the considerable number
of States participating in the Conference whose views
had been ignored would enter reservations to the con-
vention or find themselves unable to ratify it. In his
delegation's opinion, the adoption of the eight-Power
amendment did not mean that the rule it contained was
sufficiently accepted by the international community to
make a contribution to the progressive development of
international law.
21. Mr. RASSOLKO (Byelorussian Soviet Socialist
Republic) said that his delegation had voted against
the eight-Power amendment because that proposal en-
visaged an arbitration and conciliation procedure in-
compatible with his country's position on the matter,
namely, that in every case of a dispute, all the parties
concerned should agree beforehand to submit the dis-
pute to the International Court of Justice. Furthermore,
an international organization could not legally have
recourse to the Court because, according to the Statute
of the Court, only States could be parties to a case dealt
with by that body.
22. Mr. POEGGEL (German Democratic Republic)
said that his delegation could not accept a compulsory
jurisdiction procedure in respect of disputes involving
jus cogens. In view of the legal importance and political
nature of jus cogens, the settlement of such disputes
should not be left to a so-called neutral body.
23. Mr. AL-MUBARAKY (Kuwait) said that the re-
gime adopted by the Committee constituted a step for-
ward, and one which was in conformity with article 66
of the 1969 Vienna Convention.
24. Mr. RADY (Egypt) said that his delegation had
voted against the eight-Power amendment because it
was convinced that there had to be agreement between
the parties to a dispute about the means to be adopted to
settle it. The means must not itself be a subject for
dispute.
25. Mr. FISCHER (Holy See) said that his delegation
had voted in favour of the eight-Power amendment
because it reflected the position taken for centuries by
the Holy See in regard to the settlement of disputes.
Popes had acted as arbitrators or conciliators for over a
thousand years, and in many cases had peacefully set-
tled disputes which would otherwise have led to war.
His delegation was convinced that the law was sover-
eign and that compulsory machinery was needed to
settle disputes arising from matters regulated by the
proposed convention.

26. Mr. LE BA CAP (Viet Nam) said that his delega-
tion had voted against the eight-Power amendment be-
cause it believed strongly in the need for direct negotia-
tions between the parties to a dispute in regard to the
selection of the means of settling it.

27. Mr. SZASZ (United Nations) said that para-
graphs 9 and 14 of the annex to the draft convention
provided that the expenses of arbitral tribunals and
conciliation commissions established in pursuance of

the annex would be borne by the United Nations. It
would therefore be necessary for the United Nations
General Assembly to take note of and approve the
provisions of those paragraphs. The United Nations
would submit a draft resolution to the Conference in-
viting it to request the General Assembly to take that
action.'

Article 81 (Signature)

Article 82 (Ratification or act of formal confirmation)

Article 83 (Accession)

Article 84 (Entry into force)

Article 85 (Authentic texts)

28. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics), introducing his delegation's proposal for the
final clauses of the draft convention (A/CONF.129/
C.1/L.76 and Corr.l), said that it sought to distinguish
between States and international organizations as sub-
jects of international law.
29. In principle, his delegation could accept the text of
the final clauses proposed by Brazil, Cameroon, Egypt,
India and Yugoslavia (A/CONF.129/C.1/L.79), but it
could not approve the provision in that proposal which
would allow international organizations to sign the fu-
ture convention. The reasons for that were, first, that
the purpose of the present Conference was codifica-
tion , and there had never been a codification confer-
ence at which international organizations, participating
at the invitation of States and the General Assembly,
had signed the text of a convention elaborated by
States; secondly, since the decisions taken at the
present Conference were adopted by voting or other
procedures in which observers could not participate, it
would be appropriate for the draft convention to con-
tain a provision whereby international organizations
could accede to the convention at any time, even before
it entered into force.

30. Mr. RAMADAN (Egypt), introducing the
proposal for the final clauses submitted by Brazil,
Cameroon, his own country, India and Yugoslavia
(A/CONF.129/C.1/L.79), said that it was necessary,
from both the legal and the procedural points of view,
formally to place before the Committee the text of the
draft final clauses which the General Assembly had
referred to the Conference in annex III to resolution
40/76. The five Powers which sponsored the proposal
believed that the text in question was suitable for use in
the draft convention because it was based on the 1969
Vienna Convention and because it took into considera-
tion the interests of all those concerned. For example,
article 81, subparagraph (c), provided that the conven-
tion would be open for signature by international organ-
izations which had been invited to participate in the
Conference, and article 84, paragraph 1, provided that
the entry into force of the convention depended upon
the deposit of a specific number of instruments of rat-
ification or accession by States or by Namibia.

3 Subsequently circulated as document A/CONF.129/L.4.
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31. He was authorized by the delegations of the coun-
tries of the Group of 77 to state that they endorsed the
text of the final clauses reproduced in the attachment to
the note by the Secretary-General circulated to the
Conference under the symbol A/CONF. 129/9. The five
Powers proposed that in article 84, paragraph 1, the
number of instruments of ratification or accession re-
quired for the entry into force of the convention should
be 25. That text should therefore be completed by the
insertion of the word "twenty-fifth" before the word
"instrument" in that paragraph.
32. Mr. YIN Yubiao (China) supported the proposal
that the required number of instruments of ratification
or accession should be 25.
33. Mr. BERMAN (United Kingdom) introduced the
amendment proposed by his delegation and that of the
Netherlands (A/CONF. 129/C. 1/L.80) to the five-Power
proposal for article 84 as orally amended by its spon-
sors. He said that the requirement of 35 instruments of
ratification or accession by States or by Namibia sug-
gested by the United Kingdom and the Netherlands was
the same as the corresponding requirements of the 1969
Vienna Convention. The proposed requirement of five
instruments for acts of formal confirmation or acces-
sion by international organizations represented roughly
the same ratio of instruments to the number of such
organizations as the figure of 35 represented to the total
number of States members of the international com-
munity eligible to become parties to the future con-
vention.

34. The CHAIRMAN invited the Committee to vote
on the proposals by the Soviet Union (A/CONF. 129/
C.1/L.76 and Corr.l), the Netherlands and the United
Kingdom (A/CONF. 129/C. 1/L.80) and Brazil, Cam-
eroon, Egypt, India and Yugoslavia (A/CONF. 129/C. 1/
L.79), as completed orally by its sponsors. In accord-
ance with rules 41 and 42 of the rules of procedure, the
proposals should be voted on in that order.
35. Mr. BERMAN (United Kingdom) requested that
the proposed final clauses should be voted upon article
by article.
36. The CHAIRMAN said that, unless he heard any
objection, he would take it that the Committee agreed
to that request.

// was so decided.
Article 81
At the request of the representative of Egypt, a vote

was taken by roll-call on the Soviet Union proposal
(AICONF.129IC.IIL.76).

The Federal Republic of Germany, having been
drawn by lot by the Chairman, was called upon to vote
first.

In favour: Bulgaria, Byelorussian Soviet Socialist
Republic, Cuba, Czechoslovakia, Democratic People's
Republic of Korea, German Democratic Republic,
Hungary, Poland, Romania, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, Viet
Nam.

Against: Australia, Austria, Barbados, Belgium,
Brazil, Cameroon, Canada, Chile, Colombia, Den-

mark, Egypt, Finland, France, Gabon, Germany,
Federal Republic of, Greece, Guatemala, Holy See,
Indonesia, Ireland, Italy, Japan, Liechtenstein,
Luxembourg, Malta, Mexico, Netherlands, New
Zealand, Nigeria, Norway, Pakistan, Portugal, Spain,
Sudan, Sweden, Switzerland, United Kingdom of
Great Britain and Northern Ireland, United States of
America, Yugoslavia, Zambia.

Abstaining: Algeria, Angola, Argentina, Bahrain,
Burkina Faso, China, Congo, Cdte d'lvoire, Cyprus,
Ecuador, India, Iran (Islamic Republic of), Iraq, Israel,
Jordan, Kenya, Kuwait, Lebanon, Madagascar, Mo-
rocco, Mozambique, Oman, Panama, Peru, Philippi-
nes, Qatar, Republic of Korea, Saudi Arabia, Senegal,
Thailand, Tunisia, Turkey, United Arab Emirates,
Venezuela, Yemen, Zaire.

The text proposed by the Soviet Union for article 81
was rejected by 40 votes to 12, with 36 abstentions.
37. The CHAIRMAN said that, in view of the result of
the vote, he would take it, unless he heard any objec-
tion, that the Committee adopted the text of article 81
proposed by Brazil, Cameroon, Egypt, India and
Yugoslavia in document A/CONF. 129/C. 1/L.79.

// was so decided.
Article 82

At the request of the representative of Egypt, a vote
was taken by roll-call on the Soviet Union proposal
(A/CONF. 129/C. 1IL. 76).

Qatar, having been drawn by lot by the Chairman,
was called upon to vote first.

In favour: Bulgaria, Byelorussian Soviet Socialist
Republic, Cuba, Czechoslovakia, Democratic People's
Republic of Korea, German Democratic Republic,
Hungary, Poland, Romania, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, Viet
Nam.

Against: Australia, Austria, Belgium, Brazil, Cam-
eroon, Canada, Chile, Colombia, Denmark, Egypt,
Finland, France, Gabon, Germany, Federal Republic
of, Greece, Guatemala, Holy See, Indonesia, Ireland,
Italy, Japan, Kenya, Liechtenstein, Luxembourg,
Malta, Mexico, Netherlands, New Zealand, Nigeria,
Norway, Pakistan, Portugal, Senegal, Spain, Sudan,
Sweden, Switzerland, United Kingdom of Great Bri-
tain and Northern Irland, United States of America,
Yugoslavia, Zambia.

Abstaining: Algeria, Angola, Argentina, Bahrain,
Barbados, Burkina Faso, China, Congo, C6te d'lvoire,
Cyprus, India, Iran (Islamic Republic of), Iraq, Israel,
Jordan, Kuwait, Lebanon, Madagascar, Morocco,
Mozambique, Oman, Panama, Peru, Philippines,
Qatar, Republic of Korea, Saudi Arabia, Thailand,
Tunisia, Turkey, United Arab Emirates, Venezuela,
Yemen, Zaire.

The text proposed by the Soviet Union for article 82
was rejected by 41 votes to 12, with 34 abstentions.

38. The CHAIRMAN said that, in view of the result of
the vote, he would take it, unless he heard any objec-
tion, that the Committee adopted the text of article 82
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proposed by Brazil, Cameroon, Egypt, India and
Yugoslavia in document A/CONF.129/C.1/L.79.

It was so decided.
Article 83

39. The CHAIRMAN noted that the proposal of the
Soviet Union (A/CONF.129/C.1/L.76) and that of the
five Powers (A/CONF.129/C.1/L.79) contained iden-
tical texts for article 83. If he heard no objection, he
would take it that the Committee adopted the text in
question.

It was so decided.
Article 84

40. Mr. BERMAN (United Kingdom) withdrew the
proposal made by the Netherlands and the United
Kingdom (A/CONF.129/C.1/L.80).
41. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) moved the suspension of the meeting in order
to allow delegations to engage in informal consultations
on the number of instruments of ratification or acces-
sion to be specified in article 84, paragraph 1. In all
other respects the texts of the two proposals before the
Committee for article 84 were identical.

The meeting was suspended at 12.15 p.m. and re-
sumed at 12.40 p.m.
42. Mr. RAMADAN (Egypt), speaking on behalf of
the sponsors of the proposal in document A/CONF. 129/
C.1/L.79, as completed orally, said that in the informal
consultations which had just been held delegations had
agreed that the number of instruments of ratification or
accession to be stipulated in article 84, paragraph 1,
should be 35. The sponsors therefore amended their
proposal by replacing the word "twenty-fifth" in that
paragraph by the word "thirty-fifth".
43. Mr. TEPAVICHAROV (Bulgaria) said that the
members of the East European group of countries ap-
proved the amendment proposal.
44. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) agreed. He suggested that the Committee
should not now take separate decisions on articles 84
and 85.
45. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Committee adopted the
wording for articles 84 and 85 at present before it, with
the word "thirty-fifth" inserted before the word "in-
strument" in paragraph 1 of article 84, and that it re-
ferred articles 81 to 85 to the Drafting Committee.

It was so decided.
46. Mr. BERMAN (United Kingdom) said that his
delegation's participation in the general agreement on
the provisions which had just been adopted reflected
the spirit in which lengthy negotiations had been con-
ducted on the final clauses of the proposed convention
before the Conference had taken place. The distinction
drawn between the international organizations referred
to in subparagraph 1 (c) of article 81 and in article 82, on
the one hand, and those referred to in article 83, on the
other—between those international organizations in-
vited to participate in the present Conference and other
international organizations—was highly convenient,

but did not necessarily correspond to all the aspects of
treaty-making covered by the draft convention. It was
article 83 which contained a reference to treaty-making
capacity and corresponded to normal practice in that
regard. His delegation understood the wording of arti-
cles 81 to 85 adopted by the Committee of the Whole as
not introducing any departure in substance from the
articles so far adopted by the Conference in plenary
session.

Adoption of the report of the
Committee of the Whole

47. Mrs. THAKORE (India), Rapporteur, intro-
ducing the report of the Committee of the Whole
(A/CONF. 129/C. 1/L.74 and Add. 1-5,7-8), said that the
sections of the report relating to article 66 and the annex
and to the final clauses were not yet available, since
those provisions had only just been adopted by the
Committee. It was her intention to report on the Com-
mittee's deliberations on article 66 and the annex
(see A/CONF. 129/C. 1/L.74/Add.6 and Corr.l) and
on the proceedings relating to the final clauses (see
A/CONF. 129/C. 1/L.74/Add.9).
48. The report consisted of three chapters. Chapter II
constituted the major part of the report and described
the work of the Committee on agenda item 11. The
Committee had examined 23 articles of the basic pro-
posal requiring substantive consideration, the annex
entitled "Arbitration and conciliation procedures es-
tablished in application of article 66" and proposals for
a new article. In addition, it had prepared the preamble
and the final clauses of the convention. The Conference
had referred the remaining articles of the basic pro-
posal directly to the Drafting Committee. The results
of the work of the Drafting Committee were contained
in that Committee's reports (A/CONF. 129/11 and
Add. 1-3) and did not form part of the report of the
Committee of the Whole.

49. The report of the Committee of the Whole was
designed to be read in conjunction with the summary
records of its meetings. Delegations were requested to
draw the secretariat's attention in writing, as soon as
possible, to any inaccuracies which the report con-
tained.
50. The CHAIRMAN thanked the Rapporteur for her
statement. He suggested that the Committee, in order
to avoid holding a meeting exclusively for the purpose
of adopting the two outstanding portions of the report,
should entrust the Rapporteur with the task of com-
pleting those portions with the help of the secretariat
and in accordance with the pattern she had followed for
the rest of the report; and that it should adopt the report
in that form.

It was so decided.
51. The CHAIRMAN said that, with the adoption of
its report, the Committee of the Whole had now com-
pleted its work. He paid tribute to the other officers
and to the members of delegations and the secretariat
for their contribution to the successful outcome of the
Committee's proceedings.

The meeting rose at 1.05 p.m.
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