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tance) consent to be bound by the obligations. And
finally, their assent must be brought to the knowledge
of the negotiating States and negotiating organizations.

49. As he had already remarked, all those conditions
seemed rather to contain the idea that obligations and
rights might arise under the circumstances that were the
subject of the article than to crystallize rules, rather to
beg the question than to codify. If that was the case,
might not those concerns be presented either in the
form of a declaration to which States might wish to
subscribe at the conclusion of the Conference, or in
the form of an optional clause which States from re-
gions where practice was consonant with its terms—for
that was not everywhere the case—might wish to sign?
Failing acceptance of one or other of those suggestions,
the delegation of Cameroon would submit that the mat-
ter was not yet ripe for codification.

50. Mr. DEVADDER (Belgium) expressed approval
of the philosophy embodied in article 36 bis, which
should be read in conjunction with articles 35 and 36, to
the provisions of which it merely added the possibility
of prior acceptance of obligations and rights. The key
words there were "possibility" and "prior".

51. The Belgian delegation supported the Nether-
lands amendment as providing additional clarification,
and it believed that the Swiss and three-organization
amendments might also be referred to the Drafting
Committee. It could not yet comment on the Soviet
delegation's amendment.

52. Mr. BUGUICCHIO (Council of Europe) said that
his organization was unable to accept article 36 bis in
the form in which it had been drafted.

53. Regarding the first part of the article, which laid
down rules relating to obligations and rights arising for
States members of an international organization from a
treaty to which the organization was a party, the Coun-

cil of Europe considered that it did not need such rules,
but would not oppose their adoption.
54. On the other hand, the second, more procedural
part of the article sought to establish rules governing the
process of decision-making and the communication of
decisions to negotiating States and negotiating organ-
izations. Those rules, because of the requirement for
unanimity, would entail substantial modification of the
legal system of the Council of Europe, which therefore
found them unacceptable.
55. Desirous of preserving its internal law, the Coun-
cil of Europe would not object to the deletion of arti-
cle 36 bis, as proposed in the Austrian-Brazilian amend-
ment. The Council's concerns were taken into account
in the three-organization amendment and in the Neth-
erlands and Swiss amendments. The Council therefore
could support those last two amendments and, if neces-
sary, agree to a possible merging of those amendments
—which were closer to the original text—in a single
draft.

56. Mr. MORELLI (Peru) said that his delegation
found the International Law Commission's draft well-
balanced, and consequently acceptable. It could also
support the Netherlands amendment.
57. Mr. RASOOL (Pakistan) agreed with those rep-
resentatives who had found article 36 bis highly com-
plicated and controversial in nature. He was grateful to
the representative of the Netherlands for the admirable
and comprehensive explanation he had given of the
International Law Commission's text.
58. Notwithstanding that explanation, he believed
that it would help to expedite the Committee's work if
further consideration of the draft article were post-
poned until it was possible to hear the Expert Consul-
tant's views on that subject.

The meeting rose at 1 p.m.
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[Agenda item 11 ] (continued)

Article 36 bis (Obligations and rights arising for States
members of an international organization from a
treaty to which it is a party) (continued)

1. Mr. MBAYE (Senegal), speaking on a point of
order, asked what had been decided concerning the

request made by the delegation of Pakistan at the
previous meeting.
2. Mr. RASOOL (Pakistan) recalled that his del-
egation had requested, in view of the absence of the
Expert Consultant, who would have been able to give
the Committee of the Whole an authoritative explana-
tion of article 36 bis, that further discussion of the text
should be postponed until the Expert Consultant could
be present.
3. The CHAIRMAN said that after the Committee
had heard all those delegations whose names were on
the list of speakers, he would adjourn the discussion.
The latter would be resumed after the arrival of the
Expert Consultant.
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4. Mr. ECONOMIDES (Greece) said that arti-
cle 36 bis could be a very useful part of the draft conven-
tion. It aimed to deal with a case that certainly merited
special treatment, that of States members of interna-
tional organizations which were granted rights or as-
sumed obligations under treaties that had been con-
cluded by international organizations alone with third
parties, either States or other international organiza-
tions. Those member States were not parties to the
treaty, but neither were they quite third parties in the
classic sense, since they were direct or indirect par-
ticipants in the preparation of the treaty and in its
implementation, as the representative of the Nether-
lands had noted at the previous meeting. That specific
case, therefore, merited a special r6gime, but the re-
gime provided for in article 36 bis was expressed in such
strict terms and with such rigorous conditions that it
was likely in practice to create more problems than it
would solve.

5. The amendments proposed by the delegations of
Switzerland (A/CONF.129/C.1/L.51) and the Nether-
lands (A/CONF. 129/C. 1/L.50) sought to make the arti-
cle more flexible by removing, inter alia, the provi-
sion for unanimity from subparagraph (a) when the
rules of the organization provided a more flexible
system than unanimity for binding member States. His
delegation would therefore support both amendments.
However, for the reasons stated by the representative
of India at the previous meeting, it could not sup-
port the three international organizations' amendment
(A/CONF. 129/C. 1/L.56), which took an approach very
different from that of the International Law Com-
mission's draft. He reserved the right to comment
on the amendment proposed by the Soviet Union
(A/CONF. 129/C. 1/L.62) after having studied it. If the
amendments of Switzerland and the Netherlands were
not accepted, his delegation would support the pro-
posal of Austria and Brazil (A/CONF. 129/C. 1/L.49) to
delete the draft article.

6. Mr. HERRON (Australia) supported the Interna-
tional Law Commission's draft of article 36 bis. He
wished to acknowledge the helpfulness to his delega-
tion of the very enlightening introduction to the article
by the representative of the Netherlands at the previous
meeting and the value of tjie Commission's commen-
tary (see A/CONF. 129/4). The article constituted an
intelligent response to the lessons learned from the 1969
Vienna Convention on the Law of Treaties.1 It was
wholly based on the principle of consent, was modest in
scope and had been the object of unanimous agreement
in the Commission.
7. Australia had experience of situations in which the
rules set out in draft article 36 bis would have facilitated
the establishment of binding and enforceable treaty
relations with an organization and its member States.
One instance in which the rules would have allayed
political and legal concern would have been in the de-
termination of the conditions of Australia's contri-
bution to the Multilateral Force and Observers ar-
rangement in the Sinai Peninsula.

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication. Sales No. E.70.V.5),
p. 287.

8. The rules could also facilitate the relations of "out-
sider" States dealing with associations of States for
economic, trade and other purposes, as in the case of
the relations between the European Economic Commu-
nity and the Council for Mutual Economic Assistance.

9. His delegation did not accept that the article would
routinely apply to headquarters agreements. It might,
of course, be availed of in establishing rights and obli-
gations enforceable by member States directly against
a host State, but expressed in a single headquarters
agreement to which the parties were the host State and
the international organization. More normally, rights
and obligations enforceable by beneficiary States
would not be established by headquarters agreements.
An illustration of that point was the pattern whereby
privileges and immunities agreements between inter-
national organizations and their members paralleled in
some provisions the substance of headquarters agree-
ments between international organizations and host
States.

10. Excessive modification of the text of the article
should, he felt, be avoided. His delegation recognized
and endorsed the common intention of the Netherlands
and Swiss amendments, but preferred the form of the
Netherlands proposal. It did not support the Austrian
and Brazilian proposal to delete the article or the three-
organization proposal.

11. Mr. RASSOLKO (Byelorussian Soviet Socialist
Republic) said that, of all the articles, article 36 bis had
given rise to the largest number of difficulties and objec-
tions, both in the International Law Commission and in
the written comments submitted by States and inter-
national organizations. His delegation took the view
that that text was not indispensable. It contained a
number of highly controversial provisions, especially
the requirement of unanimous agreement of the mem-
ber States to be bound and the possibility that such
agreement could be entered into by States beforehand
by virtue of an organization's constituent instrument.
Why should the obligations and rules applicable to the
international organization itself as a party to an inter-
national treaty be imposed on a State which was not a
party to that treaty? His delegation considered that the
obligations of States flowed directly from a treaty with
an international organization to which they were par-
ties. As an independent subject of international law. an
international organization must bear the responsibility
for a treaty concluded with another international organ-
ization, and should not transfer the burden to its mem-
ber States, which were, in effect, third parties.

12. Article 36 bis was unacceptable to his delegation
as it stood. Not only did it contradict articles 34, 35
and 36, but it contained a provision that was in principle
incompatible with the purpose of the draft convention
under consideration. His delegation would therefore
support the proposal to delete it. If that proposal was
not adopted, additional work would have to be done on
the article, in which the amendment proposed by the
Soviet Union should be borne in mind.

13. Mrs. OLIVEROS (Argentina) said that the obliga-
tions that could arise for States members of an inter-
national organization were subject to the prior written
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assent of the members, specifying the scope in their
regard of the obligations contracted by the international
organization. The international organization was then
acting not as a subject of international law, but as
a mandatary of the States which had conferred the
powers in question on it. Thus, States which entered
into a treaty with an international organization did so
not with an entity that was a subject of international
law, but with the mandatary of a group of States.

14. After listening to the discussion and studying the
amendments, her delegation believed that the subject
was not yet ripe for inclusion in the proposed conven-
tion. Adoption of any of the amendments proposed
might crystallize the situation and create difficulties as
far as development of the question was concerned. Her
delegation endorsed the arguments that had been put
forward by the United Nations Educational, Scientific
and Cultural Organization at the previous meeting in
that regard. It would therefore support the proposal of
Austria and Brazil to delete the article, as it felt that it
was better to leave the question out altogether than to
deal with it only partly.

15. Mr. GAJA (Italy) said that article 36 bis was based
on three essential elements: first, the will of all the
contracting States and contracting international organ-
izations; second, the will of the international organiza-
tion whose member States felt the effects of the treaty;
and third, the will of the member States that those
effects should be produced. If all those elements were
in agreement, it was difficult to see what should pre-
vent the States or international organizations con-
cerned from acting in such a way that an agreement
entered into by the international organization should
produce effects for its member States.

16. The amendment proposed by the Soviet delega-
tion aimed to restrict the possibility that such legal
effects might arise. According to that amendment,
States would have to express their agreement to be
bound ad hoc and in a definite manner. His delegation
did not feel that such a provision was justified. Why
could not member States of an organization, if they
so wished, express their consent to be bound by a
treaty concluded by the organization of which they
were members?

17. The situation involved a form of representation:
the organization concluded a treaty that also produced
effects for its member States. Representation could, of
course, also exist in relations between States: a State
could, for example, conclude an agreement with an-
other State that produced effects only for, or also for, a
third State that had previously given its consent. The
case was rare, but it was not ruled out by the 1969
Vienna Convention, although that instrument did not
deal with the question of representation. The situation
might occur more frequently in the case of treaties
concluded by international organizations. Article 36 bis
did not go very far towards regulating the situation,
which would of course arise differently for each organ-
ization. Moreover, the conditions were indicated very
flexibly in the article, which could give rise to the
hypothesis of presumed consent, thus opening the door
to many difficulties as the discussion had shown.

18. His delegation endorsed the view expressed by
Austria that the question of revocation or modification
of the effects also needed to be regulated, a matter
which would inevitably cause difficulties. Provided it
remained clear that recourse to that form of representa-
tion was not ruled out in international relations the
deletion of the article might be the simplest solution.
19. Ms. MARABE (Lesotho) said that, in her delega-
tion's opinion, article 36 bis aimed to confer obligations
and rights on States through a treaty to which those
States were not parties. That was tantamount to giving
international organizations a mandate or authority to
create obligations for States through the back door, as it
were, a situation which her delegation regarded as un-
tenable. Moreover, the rarity of the cases intended to
be covered did not justify their codification. Her del-
egation would prefer to allow the principle to crystallize
through international practice. Otherwise, the Confer-
ence would be legislating rather than codifying a rule of
international law. Her delegation would support the
proposal to delete the article.

20. Mr. FOROUTAN (Islamic Republic of Iran) said
that his delegation found it difficult to accept arti-
cle 36 bis as it stood. In its view, accepting that a treaty
concluded by an international organization should have
legal effects for a State member of the organization that
was not a party to the treaty was a derogation from the
principle embodied in article 34 that a treaty bound only
the parties to it. A treaty to which an international
organization was a party created rights and obligations
for the organization only, and not for its members. The
concept of the article was particularly unfair to de-
veloping countries, which, although members of inter-
national organizations, frequently did not play a real
part in their decision-making.

21. Subparagraph (a) laid down two conditions for the
establishment of obligations under a treaty of the kind
in question. The first concerned the constituent in-
strument of the organization, and the second the unan-
imous agreement of the States members to be bound.
His delegation did not consider it advisable for such
matters to be stipulated in an organization's constituent
instrument. Moreover, if such a condition was stipu-
lated, a State which wished to become a member of the
organization might not necessarily accept the provi-
sion. An attempt to obtain unanimous agreement could
also become a source of disputes. By seeking to transfer
the responsibilities and obligations of international or-
ganizations under treaties concluded by them to in-
dividual member States, the Conference would be der-
ogating from the main purpose of the draft convention.

22. His delegation therefore favoured the deletion of
the article, as proposed by the delegations of Austria
and Brazil. It could not support the Netherlands
amendment because it would base the consent of mem-
ber States on the rules of the organization, while under
the International Law Commission's text, consent
could be obtained in other ways. The article at least
required the unanimous consent of member States be-
fore recognizing any obligation for them. His delega-
tion was also unable to support the Swiss amendment
and the three-organization amendment. The amend-
ment proposed by the Soviet Union, which would re-
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quire an express, ad hoc agreement by the States mem-
bers of an organization to be bound by the provisions
of a treaty, seemed closer to his own delegation's po-
sition.
23. Mr. DE CEGLIE (Food and Agriculture Organ-
ization of the United Nations) said that, in the opinion
of his organization, article 36 bis might give rise to
serious difficulties for international organizations, par-
ticularly those with a very large membership. Sub-
paragraph (a) provided, in substance, that in order for
rights and obligations to be created for States members
of an international organization by a treaty to which the
international organization was a party, those States
must have "unanimously agreed" to be bound by the
provisions of the treaty. That requirement would mean
in many practical cases that one member State could
render the treaty inoperative by withholding its con-
sent, even where the supreme body of the organization
concerned had voted in favour of concluding the treaty
by the majority required under the rules of that organ-
ization. Moreover, even if there was unanimity among
the States present and voting, it would be necessary, if
the paragraph was to have full effect, to devise pro-
cedures for obtaining, if possible, the concurrence of
member States which had not been present or had not
voted. It might well be virtually impossible to make the
provision—which would seem to apply to headquarters
agreements and similar types of treaty—operative in
practice.

24. His organization would therefore greatly prefer
the outright deletion of the article, or at the least its
modification on the lines proposed by the delegations of
the Netherlands and Switzerland. The latter proposal
took into account the need to introduce an element of
flexibility into article 36 bis by referring to the rules of
the organization concerned, which was also the pur-
pose of the amendment proposed by the three inter-
national organizations.

25. Mr. RIPHAGEN (Netherlands) said that there
still appeared to be some misunderstanding regarding
the International Law Commission's text. Those del-
egations which favoured the deletion of article 36 bis
had argued that for some agreements, such as head-
quarters agreements, it might not be possible to secure
the unanimous consent of all the member States of an
international organization. He wished to point out,
however, that if the article was deleted, the States
members of an international organization would be-
come third States and articles 35 and 36 would be ap-
plicable. That would mean that every State would have
to give its consent to the agreement in writing.

26. Mr. HARDY (European Economic Community)
said that, under article 228, paragraph 2, of the Com-
munity Treaty, when the Community became a party to
a treaty, the member States were bound in every case.
No formal act on their part was required, and, if the
treaty laid obligations on them, they had to discharge
them. The other parties to the treaty had to address
themselves to the Community and to it alone on all
matters concerned with the performance of the agree-
ment and, a fortiori, on all questions of responsibility in
the event of non-performance. The Community's co-
contractors received rights and obligations only from

the Community, and they were bound only vis-d-vis the
Community.

27. The system proposed in article 36 bis differed
considerably from the Community system, in which the
conclusion of a treaty by the Community had the effect
of binding all its member States. In the framework of
article 36 bis, obligations and rights arose for States
members of an international organization from the pro-
visions of a treaty to which that organization was a
party only when a certain number of conditions were
fulfilled, including the intention of the parties to
the treaty and the unanimous consent of the member
States, which conditions, furthermore, must have been
made known to the co-contracting party. In that ar-
rangement there was nothing automatic about the crea-
tion of rights and obligations for the States members of
the organization. It was a purely voluntary system, as
emphasized by the representative of the Netherlands at
the previous meeting.

28. Article 36 bis clearly was not intended to gov-
ern relations between the Community and its member
States. Indeed, it was clear from the explanations given
by the International Law Commission that the draft
articles could not have the effect of changing or im-
posing changes on the internal systems of international
organizations. Furthermore, article 5 stated that the
draft articles applied to the constituent instrument of an
international organization "without prejudice to any
relevant rules of the organization".

29. The relations between the Community and its
member States in respect of treaties concluded by the
Community derived from a provision, article 228, of its
constituent instrument. The Community therefore did
not consider itself as directly concerned by the pro-
visions of article 365 bis. Nevertheless, it understood
from the Commission's commentary that the purpose
of the article was to give international organizations in
general certain options additional to the mechanisms
referred to in articles 35 and 36. The Community there-
fore had no objection to the retention of article 36 bis as
it stood. It would be regrettable, however, in its view, if
that article could be interpreted by certain international
organizations not as affording them additional possibili-
ties , but as harmful to their established practice in cases
where that practice was not based on an express provi-
sion of their constituent instrument. Consequently,
the Community thought that some of the amendments
aimed at solving that problem, for example, the Neth-
erlands amendment, should be considered by the Con-
ference.

30. Mr. MUTZELBURG (Federal Republic of Ger-
many) said that when an article presented difficulties
there was a temptation to choose the easy way out
by deleting it. However, the easiest solution was not
always the best way of dealing with a problem. He
wondered whether the interests of international organ-
izations would in fact be served by the deletion of arti-
cle 36 bis. The member States of such organizations
were not really third States in the strict sense.

31. Some speakers had assumed that in certain cases
—for example, in the case of headquarters or customs
agreements—member States would be bound. There
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had also been discussion as to whether or not the pos-
sibility of member States of an international organiza-
tion being directly bound by the act of that organization
was an internal matter of concern only to the organiza-
tion and its member States. Such was not the case,
since other parties to the treaty would assume that the
States members of the organization were involved.

32. In fact, an article 36 bis in some form could not
easily be omitted. The article referred to a number
of elements which were required in order to protect
both the negotiating powers of international organiza-
tions and their member States. The Committee should
therefore endeavour to arrive at a compromise text.
The main problem with the International Law Commis-
sion's text was its inclusion of the word "unanimously"
in subparagraph (a). However, it had not been the
intention of the Commission to apply that condition in
all situations. There were in fact three types of sit-
uation. The first was where the consent of the mem-
ber States was secured prior to treaty negotiations by
the international organization because it was contained
in the constituent instrument. The second was where
prior consent had been expressed in other rules of the
international organization. The third was where mem-
ber States agreed ad hoc to assume certain obligations.
In that case, their collective will had to be expressed in
a unanimous fashion. That interpretation of the existing
article 36 bis would be better brought out if in sub-
paragraph (a) the words ". . . or otherwise, have unan-
imously agreed . . . " were replaced by ". . .or other-
wise unanimously, have agreed . . .".

33. The problem was dealt with in the Netherlands
and Swiss amendments to the article. His delegation
could accept either of those amendments, but it pre-
ferred the Swiss amendment, which retained the ori-
ginal structure of the Commission's text. The Soviet
amendment dealt only with ad hoc situations.

34. With regard to procedure, he wished to state that,
since consultations were in progress among members of
the Committee, his delegation would have no objection
to considering any further amendments which might
be submitted, and might itself wish to submit an
amendment.

35. The CHAIRMAN said that the submission of an
amendment after the time-limit for their acceptance
should be very exceptional. He would leave it to the
Committee to decide whether to accept such an amend-
ment, if the case arose.

36. Mr. DENG (Sudan) said that the relatively novel
idea underlying article 36 bis was both complex and
controversial. While the International Law Commis-
sion's aim might have been praiseworthy, he felt that
the area of obligation and rights which the article sought
to codify was far from clear in the light of international
practice. It involved the transmission of obligations and
rights to States which were not directly parties to a
treaty and which had not assumed those obligations and
rights in the manner set out in articles 35 and 36. His
delegation therefore found it very difficult to support
the Netherlands and Swiss amendments, and would
be prepared to support the joint Austrian-Brazilian
proposal to delete the article. It did not favour the

three-organization amendment for the reasons given by
previous speakers, and it reserved its position on the
amendment proposed by the Soviet Union. However,
his delegation had not yet adopted a final position, and
was prepared to support any wording for the draft arti-
cle that constituted an improvement.

37. Mr. NGUYEN TIEN CUC (Viet Nam) said that,
as drafted by the International Law Commission, arti-
cle 36 bis was not sufficiently clear. The acceptance by
a State of obligations under a treaty was the result of a
decision-making process involving considerations re-
lating to its internal policy and external relations, and
any relevant decision would be subject to the con-
stitutional rules of each State. Unless those rules were
passed on to an international organization specified in
the treaty, the State remained master of its international
commitments and obligations; in other words, the par-
ticipation of an international organization in a treaty did
not ipso facto bind all States members of that organiza-
tion. In specific areas, such participation might be con-
sidered advantageous for the international community
in the application of a treaty. However, the possibility
of an international organization becoming a party to a
treaty should not prevent each State member of the
organization from indicating whether or not it wished
to accept the obligations deriving from that instrument.
In other words, an international organization was not
authorized to accept obligations in the name and on
behalf of a State without the latter's formal consent
in accordance with its constitutional procedures. Ac-
cordingly, his delegation was in favour of the amend-
ment proposed by the Soviet Union and could, if neces-
sary, support the proposal by Austria and Brazil to
delete the article.

38. Mr. WANG Houli (China) said that the Commit-
tee appeared to be experiencing the same difficulties as
the International Law Commission in its consideration
of article 36 bis. The major idea underlying the article
was that States members of an international organiza-
tion should not have to assume obligations to which
they did not give their consent. In his delegation's view,
that approach was correct. The fact that a State was a
member of an international organization usually meant
that it agreed to give that organization the right to
conclude treaties on specific matters. That did not
imply a delegation of sovereignty. As far as the question
of the entire membership of an international organiza-
tion enjoying the rights and assuming the obligations
arising from a treaty concluded by that organization
was concerned, the requirement in article 36 bis of the
unanimous consent of the entire membership was nec-
essary. The way in which the entire membership of an
international organization would give its unanimous
consent to such rights and obligations could be estab-
lished in the organization's constituent instrument.

39. Article 36 bis was closely related to articles 35
and 36, and could in fact be said to provide a balance
between them. If no unanimous agreement of the mem-
bership of an international organization was possible,
then those members wishing to enjoy the rights and
assume the obligations established by a treaty con-
cluded by the organization could do so in accordance
with the provisions of articles 35 and 36. Article 36 bis
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would not therefore prejudice the right of an inter-
national organization to conclude treaties, nor would it
impede the development of international co-operation.
40. The Chinese delegation therefore believed that
the article might be retained, and in principle it fa-
voured the Commission's text. However, it was not
opposed to some amendment of the text, provided it did
not affect the substance of the article.
41. Mr. BERNAL (Mexico) said that his delegation
favoured retention of the International Law Commis-
sion's draft of article 36 bis, which it saw as com-
plementing articles 34, 35 and 36. In its view, the con-
tent of article 36 bis could not be separated from the
traditional notion of the express consent of a State to
assume the obligations of a treaty. The Commission's
text appeared, however, to have led to a number of
problems of interpretation, which had resulted in two
positions, the first favouring deletion of the article, and
the other favouring amendment in order to improve its
formulation, to which end four proposals had been
submitted. His delegation could, on the whole, sup-
port the proposals by the Netherlands and Switzer-
land, which were similar and would improve the text.
The proposal by the Soviet Union seemed immediately
acceptable because of its emphasis on the need for
express and unequivocal consent. His delegation con-
sidered that point important, as it was concerned about
the constitutional problems of internal law and the
granting of a general authorization to conclude treaties.
It believed that a State should follow its relevant inter-
nal processes on a case-by-case basis. It could not agree
with some of the arguments put forward in favour of
deleting the article entirely, particularly those relating
to headquarters agreements. However, it was prepared
to discuss the matter, and might go so far as to accept
deletion as the simplest, although not the best, solution.

42. Mr. NEUMANN (United Nations Industrial
Development Organization) said that there appeared to
be some difference between the position taken by the
organizations of the United Nations system and that
taken by the European Economic Community. In the
case of the latter organization, the constituent instru-
ment appeared to include specific rules concerning the
manner in which the Community might under certain
circumstances bind its member States through a treaty,
just as there were rules regarding the instances in which
only the Community itself was bound. However, there
were no such specific rules in the constituent instru-
ments of the United Nations and the organizations
of the United Nations system. Hence, the question
whether, for instance, headquarters agreements or con-
ference agreements concluded by those universal or-
ganizations were directly binding on member States
had to be decided on the basis of established practice,
not on the basis of an express rule in the constituent
instrument.

43. It therefore seemed that while, as far as mem-
bers of the European Economic Community were con-
cerned, article 36 bis might be said to have a voluntary
element, the same was not true for the other organiza-
tions to which he had referred. If, as proposed by
Austria and Brazil in their amendment, article 36 bis
were deleted, it would not necessarily follow that arti-

cles 35 and 36 would be applicable to such agreements
as headquarters and conference agreements concluded
by the latter organizations. One delegation in favour of
the Netherlands amendment had indicated that it did
not necessarily feel that those types of agreement were
contemplated by article 36 bis. In fact, it would appear
from the wording of article 5 of the 1969 Vienna Con-
vention and article 5 of the present draft convention
that that category of agreement would be governed by
the rules of the organization concerned. It therefore
seemed preferable simply to delete article 36 bis. The
United Nations Industrial Development Organization
supported that proposal for the reasons which had been
given by its sponsors. As a universal organization with
139 member States, it would face the same difficulty in
securing the express consent of each member State as
had been mentioned by the representative of the United
Nations Food and Agriculture Organization. If the arti-
cle were deleted, that would mean that certain par-
ticularly difficult questions would be left unregulated
by the present draft convention. In view of the widely
differing positions taken by delegations on those ques-
tions, however, that might facilitate the widest possible
acceptance of the draft convention.

44. Mr. DROUSHIOTIS (Cyprus) said that his del-
egation was satisfied with the Commission's arti-
cle 36 bis, the Netherlands representative's explanation
of which it had appreciated. The article addressed a
special situation created by the draft convention in a
voluntary and flexible way.
45. His delegation could support the amendments by
the Netherlands and Switzerland, but, as it was disin-
clined to have the considerable controversy to which
the article still gave rise injected into the work of the
Conference, it would prefer to resort to the radical
solution advocated by Austria and Brazil, namely, the
deletion of the article. It proposed to comment later on
the proposal of the Soviet Union.

46. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that in submitting its amendment, his del-
egation had aimed to settle the problems raised by
article 36 bis in a way that might be satisfactory both for
those who favoured the idea enshrined in the article and
for those who considered it unacceptable and favoured
its deletion.

47. The article's approach was based upon the prac-
tice of one regional organization. However, there were
other organizations, such as, for example, the Council
for Mutual Economic Assistance, where decisions
concerning participation in treaties concluded by the
organization were adopted in each individual case by
the member States. That was the most democratic way
of taking decisions. If a member State did not wish to
become a party to a treaty concluded by the organiza-
tion, it merely had to declare that it did not wish to be
bound by it and it did not participate in any work
involving the instrument. In other words, the full pro-
tection of sovereignty was possible and available. In
order therefore to eliminate any permanent a priori
obligation for a State arising from a treaty concluded by
an international organization, and since there was no
practice to fall back on, each organization having its
own methods, it seemed desirable to find a formula
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whereby a State accepted such an obligation only
through an express indication of consent. The manner
of expression of consent would depend on the organiza-
tion's particular system. Such a formula should not
prejudice the interests of an international organization
such as the European Economic Community, where
the member countries took decisions in their own way,
nor those of the Council for Mutual Economic Assist-
ance, which had a different procedure for the as-
sumption of obligations; nor should it prejudice the
obligations or responsibilities of other international or-
ganizations. If such a solution could be found, his del-
egation would support the idea underlying the article. If
a compromise was not possible, it would support the
proposal for deletion.

48. Mr. ZIMMERLI (International Maritime Organ-
ization), speaking on behalf of the International Civil
Aviation Organization, said that the International Law
Commission's article 36 bis would cause that organiza-
tion difficulty, because it was not sufficiently flexible
to allow the conclusion of such instruments as head-
quarters agreements or agreements to secure rights for
member States when regional meetings were held out-
side the headquarters of an organization. Subpara-
graphs (a) and (b) imposed on international organiza-
tions the requirement of the unanimous consent of all
member States for the conclusion of a treaty. That was
a departure from the International Civil Aviation Or-
ganization's rules of procedure and its established prac-
tice, which had been followed without giving rise to any
difficulty in the negotiation of agreements binding upon
all parties. The article would have the effect of slowing
down its treaty-making process, and it would in any
case not be practicable in view of the types of agree-
ment concluded by the Organization. Consequently,
the International Civil Aviation Organization would be
in favour of the deletion of article 36 bis.

49. Mr. RESTREPO (Colombia) said that the most
convincing arguments in the debate had been those
stressing the serious problems implicit in article 36 bis.
That did not mean that the arguments of those in favour
of the Commission's text were without foundation, but
the complex aetiology of the article and the doubts and
reservations which it had aroused persuaded his delega-
tion to support the proposal by Austria and Brazil for
deletion of the text.

50. Mr. DUFEK (Czechoslovakia) said that the Com-
mission's article 36 bis was the result of a compromise,
and it did not fully preclude the possibility of emergence
of concrete problems of interpretation. The basic prob-
lem was that States members of an international organ-
ization might be faced with obligations arising from
treaties concluded by that body. Their consent to as-
sume such obligations was therefore necessary. That
was a positive element of the International Law Com-
mission's draft. A member State could not be con-
sidered bound by the obligations arising from a treaty
simply because in the course of its negotiation it had
expressed approval of the text subsequently signed by
the international organization of which it was a mem-
ber. Moreover, States members of an organization be-
came third parties to a treaty concluded by the organ-
ization as a legal consequence of the personality of the

organization. However, States not members of that
organization were in a situation somewhat different
than that of member States in respect of treaties con-
cluded by an international organization. That was an-
other positive element.
51. His delegation found the text insufficiently clear
in indicating how the various problems related to inter-
national practice could be solved by its formula. States
might express in different ways their agreement to be
bound, although the article made specific reference to
the constituent instrument as being the paramount
element. It did not, however, take account of the fact
that applicability of that instrument would arise only
in rare cases. Moreover, the reference to unanimous
agreement to be bound by the provisions of a treaty was
not clear. For all those reasons, therefore, his delega-
tion supported the proposal for deletion made by Aus-
tria and Brazil.

52. If the majority wished to retain article 36 bis, his
delegation would support the Soviet amendment,
which referred to a definite expression of the agreement
by States and not to the form of that expression of
agreement. His delegation would also be prepared to
consider the Netherlands amendment, which would
eliminate doubts, eliminate the need for unanimity and
improve the formulation of the text in its reference to
the other rules of an organization.
53. Mr. HUBERT (Canada) said that while he appre-
ciated the efforts which had been made to arrive at a
solution satisfactory to the majority of delegations and
reflecting the current legal situation, difficulties re-
mained concerning the question of unanimous agree-
ment, which limited the capacity of international organ-
izations to conclude treaties and was thus contrary to
the aim of the draft convention.

54. The representative of the Federal Republic of
Germany had suggested that the deletion of arti-
cle 36 bis was simply an easy way out, but he felt that its
elimination might be prudent from the standpoint of
codification. The speaker accordingly favoured the ac-
tion proposed by Austria and Brazil. If, however, there
was a consensus in favour of the retention of the article,
he could accept the Netherlands amendment, which
would attenuate the requirement of unanimity. He
could not, for that reason, support the amendment of
Switzerland, which would keep the requirement for
unanimous agreement in subparagraph (a) substantially
intact.

55. Mr. ALMOD6VAR (Cuba) said that cogent ar-
guments for deletion of article 36 bis had been put
forward during the discussion, but that equally serious
efforts had been made, particularly by the delegations
of the Netherlands, Switzerland and the Soviet Union,
to rescue the text. His delegation would refrain from
comment until the Committee had heard the Expert
Consultant's comments on the article.

56. Mr. GUNEY (Turkey) said that the number of
proposals to amend or delete article 36 bis testified to
the complexity of the article and the importance of its
subject-matter, which was closely linked to that of arti-
cles 35 and 36. Any decision on article 36 bis would
affect the precarious balance between those two arti-
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cles. His delegation therefore felt that while the best
course might be to delete the article in view of the
difficulties to which it might give rise, it might be pos-
sible to amend it on the lines proposed by the Neth-
erlands and Switzerland. The amendment proposed by
the Soviet Union also represented a laudable effort to
improve the text and should be given careful considera-
tion. He agreed that the Committee's decision should
be postponed until the Expert Consultant's explanation
of the text had been heard.
57. Mr. RODRIGUEZ CEDENO (Venezuela) said
that article 36 bis dealt with a new and complex legal
situation which had been the subject of prolonged de-
bate in the International Law Commission. Interna-
tional practice did not provide sufficient guidance in
the matter, and it would be difficult to establish a gen-
eral rule that would be applicable to all international
organizations. He agreed with those representatives
who had suggested that, as drafted by the Commission,
article 36 bis might create difficulties in connection with
the legal relations between States, and he therefore
favoured the proposal of Austria and Brazil to delete
the article.

58. Mr. KANDIE (Kenya) said that there seemed to
be no middle ground between those who wished to see
article 36 bis deleted and those who believed it could be
improved. He had initially favoured the proposal for
deletion, but, after hearing the arguments put forward
during the discussion, and particularly those of the
Netherlands and the United Kingdom, and, bearing in
mind the fact that the International Law Commission
had adopted the text unanimously, he was no longer
convinced that deletion was the right approach. He
reserved the right to comment further once he had
heard the Expert Consultant's explanation of the arti-
cle, and he hoped that some means could be found of
accommodating the valid ideas contained in the text.

59. Mr. DALTON (United States of America) said
that, in his delegation's view, article 36 bis dealt with
only one aspect of the problems raised when an inter-
national organization composed of member States en-
tered into treaties with States which were not members
of that organization. The full range of problems that
would need to be regulated in such instances was illus-
trated by the United Nations Convention on the Law of
the sea,2 which devoted a separate annex (annex IX) to
the problem of participation in that treaty by an inter-
national organization constituted by States to which
member States had transferred treaty-making capacity
in respect of matters dealt with in that Convention.
That annex contained eight articles stating precisely the
rights of treaty partners which were not members of

2 Official Records of the Third United Nations Conference on the
Law of the Sea, vol. XVII (United Nations publication, Sales No.
E.84.V.3), document A/CONF.62/122.

the organization; that aspect was not covered by arti-
cle 36 bis at present before the Committee.
60. In order to make it satisfactory, article 36 bis
would have to be amended substantially. He doubted
whether the Conference had time to carry out such a
complex exercise, which would in any case run the risk
of distorting the International Law Commission's text
and its relationship to the 1969 Vienna Convention.
61. His delegation had formulated the views he had
just expressed before hearing the observations made
by the representative of the International Labour Or-
ganisation at the previous meeting in introducing the
amendment of three international organizations. Al-
though her explanation had not persuaded his delega-
tion to support that amendment, it had convinced it that
the law relating to treaties as dealt with in article 36 bis
was not sufficiently ripe for codification in all its as-
pects. In view of the lack of firmly established inter-
national practice, it therefore appeared best to delete
the draft article, as was proposed in the amendment of
Austria and Brazil.

62. Mr. STEFAN1NI (France) said that, although he
agreed with those who had favoured postponing a de-
cision on article 36 bis until the Expert Consultant's
comments on that text had been heard, he wished to
state his delegation's belief that the article, as drafted
by the Commission, was satisfactory, inasmuch as it
dealt in the best possible manner with a very complex
issue and was the result of laborious negotiations in
which many, if not all, States represented at the Con-
ference had taken part. Accordingly, his delegation
could not approve the amendments of the three inter-
national organizations and the Soviet Union and had
doubts regarding the usefulness of the amendments
proposed by the Netherlands and Switzerland, how-
ever praiseworthy their object. Although he would
prefer to retain the article as it stood, he was prepared
to accept the proposal put forward by Austria and
Brazil for its deletion. In any case, it would be desirable
to hear what the Expert Consultant had to say on the
subject.

63. The CHAIRMAN said that, in the absence of
objection, he would take it that the Committee decided
to postpone any decision on article 36 bis until it had
heard the Expert Consultant.

It was so decided.

Article 61 (Supervening impossibility of performance)

64. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Committee wished to
adopt the text of article 61 as drafted by the Inter-
national Law Commission, and that it would refer the
article to the Drafting Committee.

It was so decided.

The meeting rose at 5.25 p.m.


