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the 1969 Vienna Convention, although the omission in
the latter article of a reference to filing and recording
did seem to have been a mistake.
34. With regard to paragraph 2, in its written com-
ments4 the United Nations had expressed its ac-
ceptance of the conjunction "or" between subpara-
graphs (a) and (b), citing by way of example the manner
in which the Secretary-General dealt with instruments
of accession to the Convention on the Privileges and
Immunities of the Specialized Agencies which were
accompanied by reservations, namely, that he did not
bring them first to the attention of the General Assem-
bly. It might be preferable for the depositary first to
act in that way and withhold the matter from the com-
petent organ of the international organization con-
cerned. Even if the word "or" in subparagraph 2 (a)
was replaced by "and", the depositary could still
rely on the words "where appropriate" in subpara-

4 See Yearbook of the International Law Commission, 1982,
vol. 11, Part II, p. 136. para. 12.

graph 2 (b) as justification for not bringing a matter
before the competent organ. His delegation therefore
considered that the replacement of "or" by "and" was
unnecessary and that the existing wording should be
retained.
35. Mr. BERNAL (Mexico) expressed his support for
the remarks made by the Austrian and Australian rep-
resentatives.
36. Mr. NETCHAEV (Union of Soviet Socialist Re-
publics) said that his delegation too agreed with
the observations which had been made concerning the
functions of depositaries.
37. The CHAIRMAN said that, in the absence of
further comment, he would take it that the Committee
wished to adopt article 77 and refer it to the Drafting
Committee.

// was so decided.

The meeting rose at 11.50 a.m.
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Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66)

1. Mr. AVAKOV (Union of Soviet Socialist Re-
publics), introducing his delegation's amendments
to article 66 (A/CONF. 129/C.1/L.60) and the annex
(A/CONF. 129/C.1/L.61), said that the problem with
which article 66 dealt was quite an old one but was at the
same time new. It had been considered anew at all the
six Vienna codification conferences, although in prin-
ciple it remained the same.
2. International arbitration was one of the oldest in-
stitutions in international law, and its creation and
development were associated with the search for legal
means for the peaceful settlement of disputes. It im-
plied, on the one hand, a special procedure for con-
sidering and settling international disputes and, on the
other, temporary international bodies established by
mutual agreement between States for the settlement
either of specific types of disputes or of disputes in
general.

3. The practical experience of such arbitration was as
yet only limited. Between 1900 and 1940, only 23 cases
had been referred to the Permanent Court of Arbitra-
tion at The Hague, and from 1940 to the present, only
two. Arbitration was sometimes also carried out on an
ad hoc basis. The distinctive feature of international
arbitration was that the procedure was established by
the parties to the dispute themselves and the decision
was binding on them. Arbitration was dealt with in
Article 12 of the Covenant of the League of Nations,
and delegations would be familiar with the failure of
arbitration in that context in 1938 and 1940.

4. The desirability of parties to any dispute seeking a
peaceful means of settlement of their own choice was
enshrined in Article 33 of the Charter of the United
Nations, the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the
United Nations (General Assembly resolution 2625
(XXV), of 24 October 1970, annex). Part V of the Final
Act of the Conference on Security and Co-operation in
Europe signed at Helsinki on 1 August 1975 and the
Manila Declaration on the Peaceful Settlement of Inter-
national Disputes (General Assembly resolution 37/10,
of 15 November 1982, annex).
5. Under present conditions, however, the concept of
limiting the sovereignty of States in favour of inter-
national legal institutions appeared to be unrealistic: at
best a tribute to pacifism and idealism, at worst a means
of exerting pressure on those countries adopting a more
balanced position towards the possibility of using inter-
national arbitration and other legal institutions. That
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mittee, if the point of principle he had explained was
agreed.
10. Mr. SZASZ (United Nations), introducing the
amendment in document A/CONF.129/C.1/L.66, said
that the change which his organization proposed to
subparagraph (a) of article 66 was based on the fun-
damental principle that the Conference should seek to
reproduce as faithfully as possible the provisions of the
1969 Vienna Convention on the Law of the Treaties,1
having due regard to certain differences in subject-mat-
ter. The essential element of the corresponding pro-
vision in that Convention was that disputes concerning
articles 53 or 64, involving jus cogens, should be sub-
mitted to the International Court of Justice for decision
unless there was agreement by common consent to
submit them to arbitration. Like the International Law
Commission, the United Nations recognized that those
particular provisions could not be reproduced in the
present draft convention, since international organiza-
tions could not be parties to disputes before the Inter-
national Court. The Commission's text provided, in
default of consensual arbitration, for arbitration under
precise rules set out in the annex, analogous to the
compulsory conciliation procedure for disputes other
than those involving,/*/.? cogens that was prescribed in
the annex to the 1969 Vienna Convention.

11. The Commission had considered the possibility of
providing for a request to the International Court for an
advisory opinion but, in view of the imperfections and
uncertainties it perceived in that procedure, it had de-
cided, as indicated in paragraph (4) of the International
Law Commission's commentary to article 66, not to
include it in the text of article 66. The United Nations
differed, however, from the Commission on that point:
it felt that the advisory opinion procedure for the res-
olution of disputes was a sufficiently well-established
instrument, particularly as there could be a back-up
procedure; it also considered it of overriding impor-
tance that matters involving jus cogens should be re-
solved as far as possible by the International Court
of Justice. Only if that procedure proved impossible
should some other method, such as arbitration, be
employed.

12. The formulation of the United Nations amend-
ment was somewhat complicated because it not only
proposed additional text—italicized in the document—
but also attempted to indicate that certain optional dele-
tions would not affect the additional text. The amend-
ment maintained the overriding provision of the 1969
Vienna Convention allowing all of the parties to the
dispute by common consent to submit the dispute to
arbitration, even though that was a departure from the
principle that all disputes involving jus cogens should
be submitted to the International Court of Justice.
However, the concluding phrase of subparagraph (a)
was changed from "agree to submit the dispute to an-
other arbitration procedure"—implying ad hoc accept-
ance of that procedure—to "have agreed to submit the
dispute to [another] arbitration [procedure]—referring

was demonstrated in particular by the 1975 Vienna
Convention on the Representation of States in Their
Relations with International Organizations of a Univer-
sal Character and by the 1978 Vienna Convention on
Succession of States in Respect of Treaties and the 1983
Vienna Convention on Succession of States in Respect
of State Property, Archives and Debts, which provided
for procedures that were not legally binding.
6. His delegation was not opposed to arbitration in
general. It could be useful in the technical field, in the
case of agreements on such questions as air transport,
technical assistance or investment guarantees, where
provision for conciliation and international tribunals
could be worthwhile. But the present Conference was
considering a draft convention of a general nature. The
International Law Commission's article 66 was there-
fore unsatisfactory, in his delegation's view, since re-
course to any means of peaceful settlement of disputes
should be by mutual agreement between the parties;
that would be both more correct and more effective.

7. A further argument against mandatory arbitration
was that there was a lack of international experience
of international organizations having recourse to ar-
bitration, let alone of any such organization agreeing
in advance to compulsory arbitration. Article 66 was
thus both legally inconsistent and politically harmful,
and that was the reason underlying his delegation's
amendment.
8. For similar reasons, his delegation was also op-
posed to the Commission's proposed annex on arbitra-
tion and conciliation procedures established in applica-
tion of article 66, and had accordingly submitted an
amendment to that text calling, inter alia, for the dele-
tion of section II. The annex was both too unwieldy and
legally without justification. However, his delegation's
proposals concerning the texts under consideration
were open to modification; thus they might be replaced
by a wording similar to the provisions on conciliation in
the 1975 Convention on the Representation of States in
Their Relations with International Organizations of a
Universal Character, which were well balanced and
more suitable. Article 66 was, in his delegation's view,
of vital importance. He therefore hoped that there
might be co-operation and compromise on the part of
other delegations in the matter.

9. Mr. HARDY (European Economic Community),
introducing the Community's amendment to the annex
(A/CONF.129/C.1/L.64), said that the words "The
States and international organizations which constitute
one of the parties to the dispute" in paragraph 2 of the
draft might give the impression that the parties to a
dispute would invariably be composed of both States
and international organizations. However, there were
in fact three possible categories of parties to a dispute,
namely, a State (or States), an international organiza-
tion (or organizations) or a State and an international
organization. The wording in paragraph 2 should be
changed accordingly, and a similar change should be
made in the parallel phrase in the second paragraph of
subparagraph 2 (b). The amendment was not controver-
sial, and indeed a similar distinction was made in the
Soviet amendment. He hoped that the Community's
amendment might be referred to the Drafting Com-

1 Official Records of the United Nations Conference on the Law
of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.
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either to ad hoc submission or to the situation in which
an arbitration procedure was already called for by the
international treaty concerned.
13. If there was no such agreement between the par-
ties, the dispute should be referred to the International
Court of Justice for an advisory opinion. It had been
argued that reference to the advisory opinion procedure
should not be made in a general convention, such as the
present draft convention, because most international
organizations, as well as States, could not make a direct
request to the Court for an advisory opinion. However,
it was not difficult for such entities to take appropriate
steps to seek an advisory opinion, for example, through
the United Nations General Assembly, which was con-
stantly being addressed by entities of all types on mat-
ters of international concern. A dispute about jus
cogens interfering with the validity of an international
treaty could certainly be considered by the Assembly.

14. The United Nations differed with the sponsors of
the seven-Power amendment (A/CONF.129/C.1/L.69)
concerning the need to spell out the procedures
whereby an advisory opinion of the International Court
of Justice might be requested. In its view, the phrase
"appropriate steps" would suffice. In default of con-
sensual arbitration, an arbitral tribunal established in
accordance with the annex should then hold that the
taking of steps to request an advisory opinion of the
Court was a prior condition for bringing the case before
it. It was true that there was no absolute certainty in the
advisory opinion procedure. The decision to request
such an opinion must, under Article % of the Charter of
the United Nations, be taken by certain specified polit-
ical organs, and the political organ concerned might
decide it more judicious not to submit the request. The
Court itself was not bound to respond to the request,
but it was a matter of record that the present Court had
responded to every single request made to it, consid-
ering that it was its duty to render that type of assist-
ance. Accordingly, the United Nations was sufficiently
certain of the outcome to designate the advisory opin-
ion procedure as its primary and preferred method.

15. Another element in the United Nations amend-
ment was the two options, "will" and "may", con-
tained in the proposed subparagraph (c). For certainty
in the matter of the settlement of disputes, "will"—in
the sense that the parties to a dispute must consider
an advisory opinion as binding—would be preferable.
However, it was not absolutely essential. If the Inter-
national Court of Justice gave an advisory opinion on a
dispute involving jus cogens, the parties would un-
doubtedly take due account of it, as would an arbitral
tribunal, whether or not it was provided that the opin-
ion should be binding. The Court had indicated on a
number of occasions that whether or not the parties to
a dispute intended to regard its advisory opinion as
binding would not affect its consideration of questions
addressed to it. From its point of view, agreement to
accept its opinions was not relevant to its own juris-
prudential work.

16. The main difference between the United Nations
amendment and the seven-Power amendment was that
the text of the former was much simpler. While both
were obviously inspired by the same considerations,

his organization did not think it necessary to describe
in detail who should go through what organ in order
to request an advisory opinion. One provision of that
amendment which his organization found troublesome,
however, was that in subparagraph 2 (a). If a dispute
were to arise within the context of the proposed con-
vention, an international organization would necessar-
ily be involved, but under subparagraph 2 (a) its views
would not be presented to the Court. Unlike the advi-
sory opinion procedure, on which his organization pre-
ferred to rely, the procedure for resolving contentious
disputes made no provision for participation by others
than the parties. The work of the International Court of
Justice would be virtually the same whether the submis-
sion was under the contentious or the advisory pro-
cedure.

17. Finally, regarding the annex, he noted that under
paragraphs 9 and 14 the expenses of arbitral tribunals
or conciliation commissions would have to be borne
by the United Nations. The Conference could not, of
course, adopt an instrument that burdened the United
Nations. The United Nations Conference on the Law of
Treaties had recognized that point and had adopted, in
the annex to its Final Act,2 a resolution requesting the
General Assembly to approve the provisions of para-
graph 7 of the annex to the 1969 Vienna Convention,
which contained a similar provision. The General As-
sembly had thereupon adopted resolution 2534 (XXIV)
of 8 December 1969 explicitly approving that para-
graph. An analogous procedure would need to be un-
dertaken by the present Conference, but that was a
routine matter with which the Drafting Committee
might be asked to deal.

18. Mr. WANG Houli (China), introducing the
joint amendment of Algeria, China and Tunisia
(A/CONF.129/C.1/L.68), said that article 66 was the
most difficult one the Committee had yet had to con-
sider. The solution adopted by the International Law
Commission had in fact been rejected by some of its
own members. Whether or not the difficulties pre-
sented by the article could be settled in a satisfactory
manner would have a direct bearing on the Confer-
ence's success. The three-Power amendment had been
submitted in a spirit of co-operation, with a view to
resolving disputes that involved the interpretation or
application of the articles of part V of the convention in
a way that was acceptable to the majority of States. The
sponsors considered that any international dispute, in-
cluding disputes arising from the application or inter-
pretation of the present convention, should be settled
through direct negotiations by the parties according to
the principle of free choice of means, or by common
consent, or through any other of the peaceful means
provided for in the Charter of the United Nations and
the norms of international law. That principle, which
had stood the test of time, had been endorsed in the
1982 Manila Declaration on the Peaceful Settlement of
International Disputes and in other international legal
instruments.

19. Arbitration was one of the most efficient means
for the peaceful settlement of international disputes and

2 Ibid., p . 285.
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had frequently been resorted to by the international
community. It was therefore appropriate that article 66
should provide for the arbitration procedure as a means
of settlement. His delegation believed, however, that
the basic intent of arbitration was that it should be a
voluntary jurisdiction based on the principle of sov-
ereignty. A State was under no obligation to consent
to submit a dispute to arbitration, nor did international
law require it to submit itself to compulsory arbitra-
tion. In practice, moreover, in the absence of common
consent by the parties, rulings that required compul-
sory arbitration frequently proved incapable of imple-
mentation and did not necessarily contribute to the
peaceful settlement of disputes. The sponsors of the
three-Power amendment therefore recommended that
arbitration should be set in motion only with the com-
mon consent of all the parties.

20. The present Conference was engaged in drawing
up a general international convention, and its aim was
to ensure the widest possible ratification of and acces-
sion to that instrument. Seventeen years had elapsed
since the adoption of the 1969 Vienna Convention, but
not many countries had ratified or acceded to it. One
hundred and ten States had participated in the United
Nations Conference on the Law of Treaties, but there
were only 44 parties to the Convention. One of the
major reasons for that situation was the inability of
many countries to accept the Convention's provisions
in article 66 concerning compulsory jurisdiction. If the
present draft convention also adopted compulsory ar-
bitration as a means of settling disputes concerningju,?
cogens, similar difficulties would arise for many coun-
tries, and the entry into force and application of the
convention would be adversely affected. It was safe to
predict that article 66 in its present form would prevent
a number of countries from acceding to or ratifying the
convention.

21. The sponsors felt that the conciliation procedure
provided for in the article was a sound and practical
means for the peaceful settlement of disputes. The
amendment therefore suggested that, in the case of
dispute over any article in part V, including articles 53
and 64, any party to the dispute might set in motion the
conciliation procedure specified in the annex. The fact
that that would provide increased opportunities for the
settlement of jus cogens disputes was another impor-
tant element in the amendment.

22. He noted that the amendment did not rule out the
possibility of a dispute involving articles S3 and 64 being
submitted to arbitration if all the parties consented to it.
The amendment would require only minor changes in
the International Law Commission's text, and, if it was
accepted, the corresponding changes required in the
annex could be carried out by the Drafting Committee.

23. Mr. OGISO (Japan), introducing on behalf of its
sponsors—which had now been joined by Nigeria—the
amendment to article 66 in A/CONF.129/C.1/L.69/
Rev. 1 said that they considered that article to be one of
the most important in the proposed convention. In their
view, the article should be strengthened by making it
more comprehensive, so that it would cover all the
situations and issues that could be expected to arise.
He acknowledged that the text of the amendment was

somewhat complex. In order to facilitate the Commit-
tee's understanding of its purpose and wording, he
wished to explain the basic philosophy underlying it.

24. Both the 1969 Vienna Convention and the present
draft articles distinguished between disputes that con-
cerned jus cogens and those that concerned other pro-
visions of part V, and they established entirely separate
procedures for dealing with the two types of disputes.
The sponsors of the amendment endorsed that basic
approach. Disputes that concerned the application or
interpretation of articles 53 and 64 not only would be of
a legally controversial nature but might well involve
highly political considerations. The procedure for set-
tling such disputes must therefore be worked out with
particular care.

25. The 1969 Vienna Convention's definition of a per-
emptory norm of general international law (jus cogens)
was a norm accepted and recognized by the interna-
tional community of States as a whole as a norm from
which no derogation was permitted and which could be
modified only by a subsequent norm of general inter-
national law having the same character. Thus, no State,
either unilaterally or jointly with other States, could be
legally permitted to take any action in contravention of
such a norm.

26. Norms of jus cogens were of a universal nature
and contained obligations erga omnes. Because of
that universal nature the sponsors of the amendment
deemed it essential to provide in the draft articles for
a mechanism whereby objective judgement could be
made, in a uniform and stable manner, on questions
such as whether a given norm had the character of jus
cogens or whether a specific treaty was in conflict with
jus cogens. The existence of a single competence to
decide those questions would eliminate the risk of
widely diverging jurisprudence onyws cogens.

27. In the view of the sponsors, the institution best
qualified to make such an objective judgement was
undoubtedly the International Court of Justice. They
felt that the Court was, and should be, the only tribunal
competent to deal with questions of jus cogens in an
objective and uniform manner. As drafted by the Inter-
national Law Commission, article 66 of the 1969 Vienna
Convention gave no role to the International Court of
Justice. After long and heated discussion at the United
Nations Conference on the Law of Treaties, the present
text of the article, containing the idea of referring dis-
putes involving questions of jus cogens to the Inter-
national Court of Justice, had finally been adopted on
the wise and constructive initiative often countries, to
which he wished once again to pay tribute.

28. That text should constitute the basis for any new
elements introduced into the present draft convention
because of its new subject-matter. It was clear from
paragraph (2) of the International Law Commission's
commentary to article 53 (see A/CONF. 129/4) that the
norms of jus cogens applied not only to States but also
to international organizations, since the latter were es-
tablished by States under agreements which they con-
cluded and the establishing States constituted their
members. It was natural, therefore, and even logically
necessary, that the present Conference should adopt
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the same approach of entrusting the International Court
of Justice with the task of handling any disputes con-
cerning jus cogens. Such a parallel between the two
conventions was based on the consistent demand, de-
riving from the special nature and significance of the
concept of jus cogens, that judgements regarding jus
cogens be made uniformly by the same authoritative
world body, irrespective of whether treaties between
States or treaties concluded by international organiza-
tions were involved.

29. The eight-Power amendment was a concrete re-
flection of those basic ideas. In making the necessary
adjustments to article 66 of the 1969 Vienna Convention
to accommodate the new situation now being dealt
with, one difficult question needed to be solved without
including any change in the Statute of the International
Court of Justice or the Charter of the United Nations.
Under the Statute, only States could take a dispute to
the Court for decision and the General Assembly, the
Security Council, and other organs of the United Na-
tions and specialized agencies could only request ad-
visory opinions of the Court under Article 96 of the
Charter of the United Nations. The question was how
the future convention could give other international
organizations access to the Court for advisory opin-
ions. The solution embodied in the text of the eight-
Power amendment was to enable such an organization
to approach the Court indirectly through a State Mem-
ber of the United Nations which was also a member of
the organization concerned, after an appropriate de-
cision by the General Assembly or by the Security
Council.

30. Paragraph 1 of the amendment was similar to the
introductory part of article 66 as proposed by the Inter-
national Law Commission. Paragraph 2 set forth the
procedures to be followed with respect to disputes con-
cerning jus cogens. Subparagraphs (a) to (d) were in-
tended to cover all conceivable cases of disputes clas-
sified according to the type of parties to the dispute.
Subparagraph (e) stipulated that any advisory opinion
given by the International Court of Justice was to be
accepted as decisive by all the parties to the dispute.
If the advisory opinion given pursuant to subpara-
graphs 2 (b) to 2 (d) were to have no binding effect,
those provisions would be extremely unbalanced vis-a-
vis those of the 1969 Vienna Convention and of sub-
paragraph 2 (a).

31. Because of the fundamental nature of jus cogens,
the opinions of the International Court of Justice must,
in the view of the sponsors, be made binding both in
contentious cases and where an advisory opinion was
sought. In stipulating that an advisory opinion was
decisive, the sponsors of the amendment had used
wording similar to that employed, for example, in sec-
tion 30 of the Convention on the Privileges and Immu-
nities of the United Nations (General Assembly resolu-
tion 22 (I), of 13 February 1946) and in section 32 of
the Convention on the Privileges and Immunities of
the Specialized Agencies (General Assembly resolu-
tion 179 (II), of 21 November 1947).

32. Subparagraph 2 (/) of the amendment envisaged a
situation where a request for an advisory opinion might
not, for some reason, reach the Court. The provisions

of subparagraphs 2 (b) to 2 (d) contained no guarantee
that all such requests would be properly made. Sub-
paragraph 2 (f) therefore provided that, in such an
eventuality, any one of the parties to the dispute might
submit it to arbitration in accordance with the annex to
the draft convention.

33. Under paragraph 3 of the amendment, the parties
to a dispute could agree by common consent to submit
the dispute to arbitration. The arbitration could follow
any procedure, but reference was made to that spec-
ified in the annex, as in the case of subparagraph 2 if).
Paragraph 4 dealt with disputes concerning the prob-
lems of invalidity, termination and suspension of the
operation of treaties other than those involving jus
cogens and adopted the same procedure as was chosen
in the 1969 Vienna Convention, namely, a compulsory
conciliation procedure as specified in the annex.

34. The sponsors of the amendment believed that
their proposal did not call for any change in the sub-
stance of the annex as drafted by the International Law
Commission, and that only slight changes of a purely
drafting nature were needed in that text. Such changes
as were necessary could be left to the Drafting Com-
mittee.

35. Mr. RIPHAGEN (Netherlands), introducing his
delegation's amendment to section III of the annex to
the draft articles (A/CONF. I29/C. 1/L.67), stressed the
importance of the system of compulsory conciliation
provided for in annex V to the United Nations Conven-
tion on the Law of the Sea,3 under which the Concilia-
tion Commission itself decided whether or not it had
competence, acting under the section in question of that
annex, in cases of disagreement concerning such com-
petence. Such a decision was in fact implicit by virtue of
the compulsory character of the conciliation.

36. Notwithstanding the statement by the represen-
tative of Japan in his introduction of the eight-Power
amendment, that the sponsors of that text—which in-
cluded the Netherlands—did not believe their proposal
called for any change of substance in the annex to the
present draft convention as proposed by the Interna-
tional Law Commission, the Netherlands delegation
had thought it useful to include a similar provision in
section III of the annex. The amendment was a tech-
nical one, aimed at clarifying the implication of the text.

37. Mr. TUERK (Austria) said that his delegation had
become a sponsor of the eight-Power proposal because
it was convinced of the need for a dispute settlement
procedure to guarantee the effectiveness of the rules of
international law.

38. Article 66, in its reference to articles 53 and 64,
linked the dispute settlement procedure iojus cogens
and consequently to the compulsory jurisdiction of the
International Court of Justice, even if only as a sub-
sidiary means of arbitration if the parties to the dispute
so wished. Within the framework of the law of treaties,
disputes concerning questions of jus cogens were sub-
ject to the compulsory jurisdiction of a dispute set-

' See Official Records of the Third United Nations Conference on
the Law of the Sea, vol. XVII (United Nations publication, Sales
No. E.84.V.3), document A/CONF.62/122.
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tlement organ whose decisions were binding upon the
parties. Priority was given to the International Court
because of the binding nature of its decisions, because it
was the principal judicial organ of the United Nations
and because it was able to ensure a homogeneous and
uniform interpretation of the rules of jus cogens. Fur-
thermore, the Manila Declaration on the Peaceful Set-
tlement of International Disputes emphasized that legal
disputes should as a general rule be referred by the
parties to the International Court of Justice in accord-
ance with the provisions of the Statute of the Court.

39. It was not possible to transfer the provisions of the
1969 Vienna Convention to the present draft. Existing
mechanisms did not permit adoption of that solution;
the International Court's limited possibility of settling
disputes involving international organizations and the
right of States to request advisory opinions were well
known. A solution therefore had to be found which
preserved the procedure of the 1969 Vienna Conven-
tion as far as possible, as well as the ideas underlying it,
but at the same time took account of the existing legal
possibilities. The amendment of which his delegation
was a co-sponsor had the advantage of combining both
of those features, and he therefore believed it should be
acceptable to the international community as a whole.
It should be borne in mind, however, that subpara-
graph 2 (a) was linked with the outcome of the negotia-
tions on the new article which had been proposed in
connection with article 3.

40. Adoption of the Soviet Union proposal to delete
subparagraph (a) would cause certain problems, as the
meaning of subparagraph (b), and particularly of the
phrase' 'any of the other articles in part V of the present
articles", would not then be clear. The proposal also
appeared to exclude the possibility that a dispute be-
tween an international organization and a State might,
on a compulsory basis, be subject to proceedings in-
volving binding decisions. The Austrian delegation was
not aware of any circumstance that would prohibit the

establishment of such an obligation. A large number of
headquarters agreements contained such a clause, as
did the statutes of some international organizations.
For example, article 28 of the 1970 Statute of the Inter-
national Investment Bank, set up within the framework
of the Council for Mutual Economic Assistance, pro-
vided that disputes between the Bank and its clients
were subject to arbitration. If a State were a client,
the same situation as would occur with the Interna-
tional Law Commission's draft would arise. A similar
dispute settlement clause was to be found in article 37 of
the articles of the Bank for Economic Co-operation.
Moreover, the suggestion that the proposed deletion
was justified by the unequal position of States and
international organizations was not confirmed in prac-
tice, because whatever kind of mechanism was pro-
vided for in constituent instruments of international
organizations and in treaties concluded by them for the
peaceful settlement of disputes between States and in-
ternational organizations, the relevant provisions were
based on the principle of equality. The Austrian delega-
tion therefore saw no need to exclude the compulsory
jurisdiction of an international mechanism which would
lead to binding decisions. On the contrary, such juris-
diction was necessary, particularly in cases involving
jus cogens.

41. The amendment of Algeria, China and Tunisia
called only for an "opting in" procedure for compul-
sory settlement of disputes, which went only half-way
towards the goal which the Conference was striving to
attain.

42. The United Nations amendment had basically the
same structure as the text proposed in the eight-Power
amendment, of which the Austrian delegation was a
sponsor. He hoped that a unified text might result from
further negotiations.

The meeting rose at 1.05 p.m.
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Article 36 bis (Obligations and rights arising for States
members of an international organization from a
treaty to which it is a party) (continued)*

* Resumed from the 20th meeting.

1. The CHAIRMAN reminded the Committee that, in
addition to the amendments proposed to article 36 bis
itself, by Austria and Brazil (A/CONF. 129/C.1/L.49),
the Netherlands (A/CONF. 129/C.1/L.50), Switzerland
(A/CONF. 129/C.1/L.51), the International Labour Or-
ganisation, the International Monetary Fund and the
United Nations (A/CONF. 129/C. I/L.56) and the Soviet
Union (A/CONF. 129/C. 1/L.62), the Committee had
before it, in accordance with the decision taken at its
23rd meeting, a related proposal by the same three
organizations relating to article 73 (A/CONF. 129/
C.1/L.65).
2. Mr. TEPAVICHAROV (Bulgaria) said that the
subject-matter to be regulated by article 36 bis was very


