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pute between one or more States and a single inter-
national organization authorized to seek advisory opin-
ions from the International Court, the recourse to
United Nations organs was not self-evident. The rea-
sons for not allowing the States in such a case to go to
the international organization were not self-evident. A
text of that nature might cause particular difficulties for
an organization such as the one she represented, whose
organs differed greatly in composition from those of the
United Nations and which often tended to be particu-
larly sensitive to any encroachment on their positions.

It would therefore be very difficult for the International
Labour Organisation to accept that, in any dispute be-
tween itself and States, United Nations organs would
necessarily have to decide whether the International
Court of Justice should be requested to give an advisory
opinion and what the terms of the request should be.
The problem might be solved if the Committee could
ensure that the provisions relating to advisory opinions
were formulated a little less precisely.

The meeting rose at 10.45 p.m.

27th meeting
Wednesday, 12 March 1986, at 4.05 p.m.

Chairman: Mr. SHASH (Egypt)

In the absence of the Chairman, Mr. Nascimento e
Silva (Brazil), Vice-Chairman, took the Chair.

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] {continued)

Statement by the President of the Conference on arti-
cles 2, 5, 6, 11, 19, 20, 27, 35 to 37, 39 and 65

1. The CHAIRMAN invited the President of the Con-
ference to make a statement to the Committee on con-
sultations relating to various articles which had been
held under his chairmanship among delegations, and to
introduce the new texts of articles 2 and 5 which had
been worked out in the framework of those consul-
tations.

2. Mr. ZEMANEK (Austria), President of the Con-
ference, said that the consultations had resulted in
proposed new texts for articles 2 and 5, reproduced
in document A/CONF. 129/C. 1/L. 70, and had led to
agreement among delegations on aspects of articles 11,
19, 20 and 27. It had also been agreed in principle that
a change would be made in the wording of articles 5, 6,
35 to 37, 39 and 65.

3. With regard to article 2, the consultations had left
the International Law Commission's text substantially
the same as before. One of the changes concerned
subparagraphs 1 (c) and 1 (c bis), where the distinction
between "full powers" and "powers" had been elimi-
nated, leaving a single definition of the term "full
powers" as the new subparagraph 1 (c).

4. Subparagraph 1 (/). which defined the term "rules
of the organization", had been an important issue in the
negotiations because it gave rise to several problems.

The text now proposed had been agreed to by certain
delegations on the clear understanding that the ideas
expressed by them during the negotiations with regard
to the notion of established practice would be reflected
in another part of the future convention, such as the
preamble.
5. In article 5, the title had been placed between
square brackets because the new wording of the article
might require the Drafting Committee to alter the title.
6. As far as article 27, paragraph 2 was concerned,
the United Nations had agreed not to insist on its pro-
posal (A/CONF. 129/C. 1/L.37). Delegations had agreed
to refer the International Law Commission's text for
that provision to the Drafting Committee on the un-
derstanding that the idea contained in the amend-
ment to the paragraph proposed by the Soviet Union
(A/CONF. 129/C. 1/L.39) would be reflected elsewhere
in the convention, for instance, in the preamble.

7. Delegations had also agreed in the negotiations that
the Committee of the Whole should refer the Commis-
sion's text of article 11, paragraph 2, article 19, para-
graph 2, and article 20 to the Drafting Committee, sub-
ject to the possibility for the Committee of the Whole
to adopt additional language based on the amendments
in documents A/CONF.129/C.1/L.12, L.34 (para. 2),
L.38, L.40 and L.41. The sponsors of those proposals
had agreed that the ideas contained in their amend-
ments should be reflected elsewhere in the future con-
vention, possibly in the preamble.
8. Lastly, it had been agreed in principle during the
negotiations that the word "relevant" should be de-
leted before the word "rules" in articles 5 and 6, arti-
cle 35, paragraph 2, article 36, paragraph 2, article 37,
paragraph 5, article 39, paragraph 2, and article 65,
paragraph 4, on the understanding that if the Drafting
Committee decided that the adjective "relevant"
should be restored in any of those provisions it should
make a recommendation to that effect to the Committee
of the Whole. As far as article 5 was concerned, the text
proposed in document A/CONF. 129/C. 1/L.70 already
reflected the agreement to delete the word "relevant".
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9. The CHAIRMAN said that the Committee should
take formal decisions on the points which delegations
had settled in the negotiations.

Article 2 (Use of terms) (concluded)*

10. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Committee
adopted article 2 as proposed in document A/CONF.129/
C.1/L.70 and referred it to the Drafting Committee.

It was so decided.
11. Mr. HERRON (Australia) explained the views of
his delegation with regard to the wording adopted by
the Committee for article 2, subparagraph 1 (h). He
recalled that the International Law Commission had
pointed out in its commentary to article 36 bis that
an international organization was not a third party
with respect to its own constituent instrument (see
A/CONF. 129/4, footnote 105). In the consultations
mentioned by the President of the Conference, his del-
egation had referred to that opinion and had said
that the definition of "third organization" in subpara-
graph 1 (h) did not express the Commission's view in an
obvious manner. It had been agreed in the consultations
that the definition should not be altered, as his delega-
tion had suggested, so as to bring that point put, but that
the common intention was that an international organ-
ization should not be regarded as a third organization in
respect of its own constitutent instrument.

12. In view ofthat indication of common intention, his
delegation had accepted unchanged the wording of sub-
paragraph 1 (h) of article 2, which the Committee had
just adopted. It agreed to that wording on the under-
standing that an international organization was not, in
terms of subparagraph 1 (A), a "third organization" for
the purposes of the draft convention; and that, con-
sequently, article 34 would not prevent rights and obli-
gations arising for an international organization under
its own constituent instrument. His delegation under-
stood its position to be very widely shared by other
delegations.

Article 5 (Treaties constituting international organiza-
tions and treaties adopted within an international
organization) (concluded)**

13. The CHAIRMAN said that, if there was no objec-
tion, he would take it that the Committee adopted arti-
cle 5 as proposed in document A/CONF. 129/C.1/L.70
and referred it to the Drafting Committee.

It was so decided.

Article II (Means of expressing consent to be bound by
a treaty) (paragraph 2) (concluded)***

Article 19 (Formulation of reservations) (paragraph 2)
(concluded)****

Article 20 (Acceptance of and objection to reserva-
tions) (concluded)*****

Resumed from the 4th meeting.
* Resumed from the 6th meeting.
** Resumed from the 11th meeting.
**• Resumed from the 12th meeting.
**** Resumed from the 14th meeting.

Article 27 (Internal law of States, rules of international
organizations and observance of treaties) (para-
graph 2) (concluded)*

14. The CHAIRMAN said that, if there was no objec-
tion, he would take it that the Committee adopted the
International Law Commission's texts of article 11,
paragraph 2, article 19, paragraph 2, article 20 and
article 27, paragraph 2, and referred them to the
Drafting Committee, on the understanding that the
ideas contained in the amendments proposed by the
German Democratic Republic (A/CONF. 129/C. 1/L. 12,
L.40, L.41), Cape Verde (A/CONF. 129/C. 1/L.34) and
the Soviet Union (A/CONF. 129/C. 1/L.38, L.39) would
be reflected elsewhere in the future convention, for
example, in the preamble.

// was so decided.

Proposed deletion of the word "relevant" in articles 5,
6, 35 to 37, 39 and 65

15. The CHAIRMAN said that, if there was no objec-
tion, he would take it that the Committee agreed in
principle to delete the word "relevant" before the word
"rules" in articles 5 and 6, and in paragraph 2 of arti-
cle 35, paragraph 2 of article 36, paragraph 5 of arti-
cle 37, paragraph 2 of article 39 and paragraph 4 of
article 65, on the understanding that if the Drafting
Committee found the need to restore the adjective "rel-
evant" in any of those provisions it should make a
recommendation to the Committee of the Whole to that
effect; and further that the Committee agreed to in-
struct the Drafting Committee accordingly.

It was so decided.
16. Mr. KORONTZIS (Greece) said that he wished to
reserve his delegation's position until it saw the final
text produced by the Drafting Committee.

Article 66 (Procedures for arbitration and conciliation)
and

Annex (Arbitration and conciliation procedures estab-
lished in application of article 66) (continued)

17. Mr. CANCADO TRINDADE (Brazil) said that
the whole chapter of international law on the peaceful
settlement of international disputes was marked by the
ambivalence between, on the one hand, the general
duty of contending parties to settle disputes peacefully
and, on the other, the ligitants' freedom of choice of the
appropriate means of peaceful settlement. As a matter
of principle, his own delegation did not favour man-
datory application of third-party, binding procedures
for the settlement of disputes. However, in the par-
ticular case of jus cogens it was prepared to accept a
more flexible approach, since disputes concerning the
existence of peremptory norms of international law
were too important for conciliation to be taken as the
only procedure for their settlement.

18. His delegation supported the generally accepted
concept of jus cogens at the present Conference, as it
had done at the 1968-69 Vienna Conference on the Law
of Treaties. It regarded^ cogens as incompatible with

* Resumed from the 14th meeting.
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the voluntarist conception of international law, because
that conception failed to explain the formation of rules
of general international law. Jus cogens was, in its
view, a concept in evolution, as had been recognized in
draft article 64, and the progressive determination of its
content was left to the international practice of States
and international organizations, to general multilateral
treaties, to case law and to legal opinion.
19. The mechanism for settling disputes embodied in
article 66 of the 1969 Vienna Convention on the Law of
Treaties' was meant to be viewed within a wider scale of
values than the traditional disputes settlement proce-
dures. A difficulty arose, however, in the case of the
present draft because of the limitation imposed in Arti-
cle 34, paragraph 1, of the Statute of the International
Court of Justice, which specified that only States could
be parties in cases before the Court. In that connec-
tion, his delegation appreciated the efforts of the spon-
sors of the eight-Power amendment (A/CONF. 129/C. 1/
L.69/Rev.l).
20. While the International Court of Justice in its ad-
visory opinions—for example, in the Reparation for
Injuries case of 19492and in the Namibia case of 197P—
had made significant contributions to the development
of international law, its advisory jurisdiction had in
recent years served more for settling internal problems
of intergovernmental organizations than as a mechan-
ism for settling disputes between States and other en-
tities. Admittedly that trend could be reversed, and
suggestions had been made recently for broadening or
enhancing the Court's advisory jurisdiction. Those sug-
gestions were still under consideration. Moreover, it
was worth noting that the sponsors of two of the amend-
ments before the Committee, (A/CONF. 129/C. 1/L.66
and L.69/Rev. 1) had made an effort to avoid the risk of
advisory opinions being regarded as purely recommen-
datory in a dispute relating to jus cogens.
21. In his delegation's view, the text of article 66
proposed by the International Law Commission had the
merit of maintaining the separate treatment of disputes
concerning allegations of conflict between the provi-
sions of a treaty and a peremptory norm of international
law and of adopting, for those particular disputes, one
single procedure, namely, that of arbitration, to be ap-
plied both to States and to international organizations.

22. His delegation was giving careful consideration to
the amendment proposed by China, Algeria and Tunisia
(A/CONF. 129/C. 1/L.68). It felt, however, that some
degree of flexibility was necessary if a consensus for-
mula was to be arrived at. In its view, it was necessary,
in deciding on appropriate dispute-settlement proce-
dures in the present context, to recognize that the infil-
tration of an evolving system of values, of a universally
acceptable minimum, into positive law was desirable

1 See Official Records of the United Nations Conference on the
Law of Treaties (United Nations publication, Sales No. E.70.V.5),
p. 287.

2 See Reparation for injuries suffered in the service of the United
Nations, Advisory Opinion: I.C.J. Reports, 1949, p. 174.

' See Legal Consequences for States of the Continued Presence
of South Africa in Namibia (South West Africa) notwithstanding
Security Council Resolution 276 (1970), Advisory Opinion, I.C.J.
Reports, 1971, p. 16.

and that the concept of an international legal system
was not a voluntary but a necessary one. That implied
that, in the particular context of jus cogens, the treat-
ment of dispute-settlement was closely linked to the
work of codification itself. His delegation also took
note, however, of the arguments of those who, even in
that specific context, felt that the question of dispute-
settlement should retain its autonomous character. It
therefore reserved its position on the point under dis-
cussion for the present, in the hope that a compromise
solution might be found.

23. Mr. KORONTZIS (Greece) said that procedure
for the settlement of disputes, particularly where jus
cogens was involved, was a key element of the draft
convention. His delegation warmly commended the
eight-Power amendment to article 66 and endorsed the
statements which had been made by the representatives
of Japan and Austria (24th meeting) and the United
Kingdom (26th meeting). To provide for recourse by
States to the International Court of Justice, especially
in disputes concerning the application or interpretation
of articles 53 and 64, was to bring the provisions of the
present draft more closely into line with those of the
1969 Vienna Convention to add a further element of
legal security and undoubtedly to enhance the authority
of the present convention. His delegation could not
support any amendment which did not give such secu-
rity.

24. The provisions of subparagraphs (b), (c) and (d) of
paragraph 2 of the eight-Power amendment simply in-
corporated in the draft convention a procedure already
provided for in the Statute of the International Court of
Justice, while precedents for the provision in subpara-
graph (e) that the advisory opinion of the Court should
be accepted as decisive were to be found in the Con-
vention on the Privileges and Immunities of the United
Nations (General Assembly resolution 22 (I), of 13 Feb-
ruary 1946) and the Convention on the Privileges and
Immunities of the Specialized Agencies (General As-
sembly resolution 179 (II), of 21 November 1947). In
any case, it seemed hardly likely that, having agreed on
such a procedure, the parties to a dispute would not
accept the opinion as decisive.

25. The eight-Power amendment also introduced a
certain useful differentiation and flexibility, which was
balanced by the additional security it provided with
regard to the fundamental concept of jus cogens. Fur-
thermore, by establishing a closer link with the 1969
Vienna Convention it contributed to greater uniformity
of procedure.

26. Mr. RASOOL (Pakistan) said that without a work-
able and effective procedure for the settlement of
disputes, rules, however categorically they were
expressed, would remain meaningless. The basic objec-
tive should always be peaceful and amicable settle-
ment, with parties' free choice of means as a natural
corollary. The provisions of article 66 would become
operative only when parties failed to agree on a pro-
cedure to be followed in the case of dispute.

27. Subject to certain terms and conditions, Pakistan
had accepted the compulsory jurisdiction of the Inter-
national Court of Justice. That commitment, together
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with its belief in the sanctity of the principles enshrined
in articles 53 and 64 of the 1969 Vienna Convention, had
led his delegation to give particular support to arti-
cle 66, subparagraph (a), of that instrument. It saw no
reason why the provisions of the present draft should be
less effective than those of that earlier Convention.
28. Two points needed to be emphasized. The first
was that the convention under consideration would
govern treaties—and disputes arising therefrom—to
which one or more international organizations might be
parties. The second was that at present, and in the
foreseeable future, international organizations could
not become contentious parties before the International
Court of Justice. For that reason the International Law
Commission had proposed, in a departure from the
provisions of the 1969 Vienna Convention, an arbitra-
tion procedure for dealing with disputes concerningyw.?
cogens.
29. The delegation of Pakistan appreciated the un-
derlying difficulties, but it was less than fully satisfied
with the Commission's methodology. Notwithstanding
the explanation in its commentary that disputes to
which only States were parties would be governed by
the provisions of the 1969 Vienna Convention, the in-
dication in subparagraph (a) of article 66 that any party
to the dispute could set the arbitration procedure in
motion lacked clarity. More explicit drafting seemed to
be required.
30. His delegation therefore viewed with interest and
approval the eight-Power amendment. While it sym-
pathized with the general thrust of the United Nations
amendment, it was not satisfied with the idea of a
binding advisory opinion, which certain legal systems
would contest.
31. The amendment proposed by the European Eco-
nomic Community (A/CONF.129/C.1/L.64) appeared
to involve only a matter of drafting and might, he felt, be
referred to the Drafting Committee.
32. As had already been pointed out, the Soviet
amendment (A/CONF.129/C.1/L.60) seemed not to
achieve the declared objective. It seemed not to rein-
force the parties' free choice of means (which was
already provided for), but rather to erode the necessary
distinction, established in the 1969 Vienna Convention
as well as in the present draft, between the rule of jus
cogens and the other principles of part V.
33. As for the three-Power amendment, it retained the
arbitration procedure in form, but at the same time
eliminated it as a compulsory procedure by making it
subject to express consent.
34. In order to create consistency between internal
law and international obligations for the purposes of
ratification and accession, it would be necessary to find
a compromise solution to the present differences on the
binding character of an advisory opinion. The delega-
tion of Pakistan was prepared to support any formula
that would both maintain the sanctity of the rule of jus
cogens and ensure wide acceptance of the draft con-
vention.
35. Mr. BERNHARD (Denmark) said that his coun-
try had always held the view that, as far as pos-
sible, States should create mechanisms for the effi-

cient settlement of disputes which could not be re-
solved through negotiation. That implied mandatory
procedures leading to binding decisions. It was difficult
to see how such mechanisms could be in conflict with
the principle of the sovereign equality of States; on the
contrary, an efficient system for the settlement of dis-
putes tended to protect weaker States on the basis of
international law.
36. While article 66 met the criteria to which he had
referred with regard to disputes concerning./^ cogens,
it must be regarded as a retrograde provision in com-
parison with the 1969 Vienna Convention. That, of
course, was partly due to the fact that international
organizations could not be parties to a dispute before
the International Court of Justice. His delegation
nevertheless considered it important to try to maintain
the influence of the Court in disputes concerning jus
cogens, more particularly because practice concerning
such principles should be built up by a permanent and
highly qualified legal body such as the Court, whose
background seemed clearly preferable to that of various
arbitral tribunals.

37. Those considerations led his delegation warmly to
endorse the eight-Power amendment, which had the
merit of seeking for the International Court of Justice a
role which resembled as closely as possible, in the
present context, that which it played in the 1969 Vienna
Convention, and at the same time strengthening the
mandatory and binding elements in the settlement pro-
cedure.
38. The same reasoning led his delegation to view the
amendment proposed by the United Nations with con-
siderable sympathy. On the other hand, both the Soviet
proposal and the three-Power amendment seemed—al-
though to a somewhat differing degree—to be weaker in
comparison both with the provisions of the 1969 Vienna
Convention and with the mechanism proposed by the
International Law Commission.
39. Mr. ROMAN (Romania) said that his delegation
would have some difficulty in accepting the Interna-
tional Law Commission's proposal that any party to a
dispute concerning the application or interpretation of
article 53 or article 64 might submit the dispute to
arbitration. As many speakers had already pointed out,
the proposal tended to substitute obligatory arbitration
for voluntary arbitration. Furthermore, his delegation
could not, as a matter of principle, accept arbitration as
a procedure in disputes involving peremptory norms of
general international law (jus cogens), still less when
such arbitration would not be subject to the common
agreement of the parties.
40. Those considerations led his delegation to view
with interest the Soviet proposal (A/CONF.129/C.1/
L.60) calling for the deletion of subparagraph (a)
of article 66 and the proposal to delete section II of
the annex (A/CONF. 129/C. 1/L.61). While it supported
those amendments, it was also open to any other pro-
posals inspired by the same concerns and could there-
fore also support the three-Power amendment. As an
alternative solution, the Commission's draft might be
improved, for example, by stipulating in subpara-
graph (a) that the arbitration should be subject to
agreement between the parties concerned, or by re-
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moving from that paragraph the reference to article 53.
Such modifications would, in the view of his delegation,
result in a more balanced article likely to secure wider
support.
41. For the reasons which he had already given, his
delegation could support neither the United Nations
amendment nor the eight-Power amendment.
42. Mr. SANG YONG PARK (Republic of Korea)
said that, in his delegation's view, disputes involving
jus cogens should be settled by an impartial and effec-
tive judicial procedure and that the International Court
of Justice was the proper organ for that purpose, irre-
spective of the type of parties involved.

43. The present text of subparagraph (a) of article 66
was reticent on recourse to the Court for a decision or
advisory opinion in the case of disputes arising from the
application or the interpretation of articles 53 or 64. The
fact that it provided only for arbitration might well
constitute a substantive weakness of the draft, and lead
to the expression of serious reservations. His delega-
tion considered that the statutory functions of the Court
should be brought into play in such cases.

44. In stressing the role of the International Court in
the context of article 66, his delegation by no means
implied that less importance should be attached to ar-
bitration or conciliation procedures, or to other peace-
ful means of settlement as stipulated in Article 33 of the
Charter of the United Nations. It wi shed to reaffirm the
Republic of Korea's abiding commitment to the pacific
settlement of all disputes.

45. All the proposed amendments to article 66 and the
annex deserved careful attention. His delegation saw
particular merit in those submitted by the United Na-
tions and by eight countries. It hoped that, combined,
they might serve as the basis of an acceptable text for
article 66.

46. Mr. FOROUTAN (Islamic Republic of Iran) said
that the provisions of draft article 66 quite clearly dif-
fered from those of the 1969 Vienna Convention con-
cerning the settlement of disputes arising from the ap-
plication or interpretation of articles 53 and 64. His
delegation would have great difficulty in accepting the
binding conciliation procedure provided for in the draft
in its present formulation. The draft failed to reflect
present realities, inasmuch as certain special cases
were usually referred to arbitral tribunals.

47. Important disputes concerning,/*/.* cogens should
be referred, but only with the clear consent of the
parties involved, to the highest judicial organ, rather
than to an arbitral tribunal. International organizations
did not have the authority to appear before the Inter-
national Court of Justice, but it would be perfectly
justifiable to provide a non-obligatory procedure under
which the advisory opinion of the Court might be ob-
tained in cases involving them. Freedom of choice to
resort to any means of settlement, based on the consent
of all parties in each case, was the basic and main
criterion.

48. During the deliberations on the subject in 1969,
the delegation of his country had been among those
which had expressed dissatisfaction on the matter of

strict procedural safeguards, arguing that formulations
that were suitable from the point of view of some coun-
tries might cause certain difficulties for others. The
developed Western countries already possessed ade-
quate administrative machinery for dealing with the
question of safeguards, whereas such machinery was
unfortunately lacking in many developing countries.
Regrettably, the views expressed in 1969 by many del-
egates from developing countries who had shared the
same concern had not been taken into consideration,
and sufficient efforts had not been made to reach a
compromise solution capable of securing wide support.
The 1969 Vienna Convention had indeed been adopted,
but reluctance to approve the compulsory provision in
the text of the draft new convention persisted at the
present Conference. The issue was what was really
desired: a universally accepted instrument, or merely
one that satisfied a small minority of States?

49. Turning to the various proposals before the Com-
mittee, he found shortcomings in the Soviet amend-
ment to article 66 in that it called for the deletion of
subparagraph (a) of the article without providing for the
necessary change in subparagraph (b). His delegation
could accept the first part of the Soviet amendment to
the annex, but could not agree to the deletion of sec-
tion II of the annex because it believed that the descrip-
tion of procedure was always helpful for clarity and
precision.
50. His delegation appreciated the clarification pro-
vided in the amendment proposed by the European
Economic Community.

51. In connection with the United Nations amend-
ment, his delegation considered that the International
Court of Justice was the most suitable organ to give an
advisory opinion on an important legal matter. It was
necessary, however, that the opinion be obtained with
the consent of the parties concerned. States were in
most cases willing to refer their disputes to the Court,
but on a voluntary basis. While his delegation agreed
with the philosophy behind the United Nations pro-
posal, it could not accept the latter, as it provided for
the same binding arbitration procedures as did the In-
ternational Law Commission's text. Nor could it accept
subparagraph (c) proposed in that amendment.

52. His delegation supported the three-Power amend-
ment because it laid due emphasis on the key element of
consent of the parties to the dispute, and despite the
shortcoming that it did not offer recourse to the ad-
visory opinion of the International Court of Justice as
an option. The text of that amendment could, he be-
lieved, be referred to the Drafting Committee.

53. Finally, his delegation acknowledged the efforts
made by the sponsors of the eight-Power proposal to
deal with all the situations which might arise in connec-
tion with arbitration and conciliation. For the reasons
he had mentioned earlier, however, it would have dif-
ficulty in supporting that amendment.

54. Mr. DALTON (United States of America) said
that, in his delegation's view, the text of the draft con-
vention should follow as closely as possible the pro-
visions of the 1969 Vienna Convention, which his Gov-
ernment had signed and followed in its treaty practice.
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It was from that perspective that his delegation ap-
proached the proposals before the Committee.
55. Under article 66 of the 1969 Vienna Convention,
any State could bring before the International Court of
Justice a jus cogens dispute involving the application
and interpretation of articles 53 and 64, unless the par-
ties by common consent agreed to submit the dispute to
arbitration. However, given the greater scope of the
draft convention at present being considered and the
fact that an international organization could not bring a
dispute before the International Court of Justice, the
International Law Commission had proposed in sub-
paragraph (b) of article 66 a different provision for the
settlement of disputes, whereby any party to such a
dispute could bring the matter before an arbitral tri-
bunal, as provided for in the annex; disputes on other
matters could be brought before a conciliation commis-
sion whose function would be confined to making re-
commendations to the parties for the amicable set-
tlement of the dispute.

56. The Soviet amendments and the three-Power
amendment ignored the Commission's fundamental
purpose of establishing a strong mechanism for the
settlement of jus cogens disputes and seemed to be
based on the curious premise that the parties to the draft
convention did not need any effective protection in the
event of such disputes, even though the convention
underlined the special nature of such disputes where
the invalidity of treaties that violated jus cogens princi-
ples was involved. Such an approach posed a great risk
to the stability of treaty relations.

57. The United Nations amendment retained the es-
sence of the distinction proposed in draft article 66
but had a number of disadvantages which made it less
acceptable than the International Law Commission's
text. The eight-Power amendment had the merit of
building on the Commission's text and aligning the
provision relating to jus cogens disputes as closely as
possible with that in the 1969 Vienna Convention.
58. The Netherlands amendment (A/CONF. 129/C. 1/
L.67) to the annex introduced a useful clarification and
should be accepted.
59. Mr. SWINNEN (Belgium) said that the codifica-
tion of international law, including the law of treaties,
was of real benefit only if it was accompanied by effec-
tive machinery for application and interpretation. Cod-
ification did not end with the conclusion of negotiations
nor even with the entry into force of a convention, for
difficulties of interpretation and application would un-
doubtedly arise. It was therefore important to provide a
suitable system for the settlement of disputes.
60. His delegation was unable to approve article 66 as
proposed by the International Law Commission be-
cause, unlike the corresponding provision of the 1969
Vienna Convention, it made no provision for reference
of disputes concerning a peremptory norm of general
international law to the International Court of Justice.
He fully shared the views expressed by the Austrian
and Japanese representatives on that point at the
24th meeting.
61. The positive stand his country had taken with
regard to the 1969 Vienna Convention was based on the

link it established between the articles on jus cogens
and the guarantees provided for the submission of dis-
putes to the International Court. It was his delegation's
hope that a similar balance would be achieved at the
present Conference, in the interest of building up a
consistent body of case-law. The Conference's primary
task in its codification endeavour was to establish a
proper settlement-of-disputes procedure that would
support that endeavour and enhance legal certainty.

62. For all those reasons, his delegation favoured the
closest possible parallel with the 1969 Vienna Conven-
tion. For the same reasons, it favoured the eight-Power
amendment, which took due account of the increasing-
ly important role that international organizations were
called upon to play. It would be undermining that role if
international organizations were not enabled to avail
themselves of the advisory opinions of the International
Court of Justice. Subparagraph 2 (e) of that amendment
was, admittedly, somewhat paradoxical, and it might
well be asked whether an opinion could be regarded as
binding, and a fortiori an advisory opinion. However,
the Japanese representative's remarks were pertinent
in that regard. Acceptance of the advisory opinion as
decisive by all the parties to the dispute ensured the
necessary balance with the 1969 Vienna Convention.

63. Ideally, an advisory opinion handed down by the
highest international judicial body on such important
rules as those of jus cogens should be decisive for all
parties. A further point to be borne in mind was that the
advisory opinion procedure in question was already
incorporated in the Convention on the Privileges and
Immunities of the United Nations and in the Conven-
tion on the Privileges and Immunities of the Specialized
Agencies. If, however, subparagraph 2 (e) of the eight-
Power amendment did not meet with general approval,
consideration could perhaps be given to some wording
along the lines proposed in paragraph 2 of the United
Nations amendment.

64. In conclusion, he said that the Belgian delegation
supported the amendments to the annex proposed by
the European Economic Community and the Neth-
erlands.

65. Mr. HERRON (Australia) said that the compul-
sory settlement of disputes presented no problem for
his country. It accepted the compulsory jurisdiction of
the International Court of Justice under Article 36,
paragraph 2, of the Statute of the Court, and had had
occasion to have recourse to its contentious jurisdic-
tion. It had supported the inclusion of a procedure
for the compulsory settlement of disputes in the 1969
Vienna Convention and, indeed, would have preferred
that procedure to apply to the whole of part V, and not
only to questions of jus cogens. That was also the
position of his delegation in regard to the present con-
vention.

66. Australia welcomed the inclusion in the draft arti-
cles of provision for compulsory arbitration in the case
of disputes concerning JWJ cogens. It was essential for
peremptory norms of general international law to be
interpreted under a system that would promote cer-
tainty in international relations. Decisions in disputes
as to the application of jus cogens should therefore be
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binding on the parties to the dispute and, ideally, should
involve a decision of the International Court of Justice
itself, as proposed in the eight-Power amendment.
67. The provision for the compulsory settlement of
disputes contained in article 66 was entirely reasonable,
in his delegation's view. Recourse to such a procedure
would be rare, and would be the final step in a series
of procedural steps as provided for under articles 65
and 66. Also, article 66 was wholly in keeping with the
obligations under the Charter of the United Nations, for
it could be seen as a specific application of the re-
quirement under Article 33 of the Charter that the par-
ties to a dispute should seek a solution by any peaceful
means, including conciliation or arbitration.
68. Turning to the amendments, he said that his del-
egation was unable to accept the Soviet proposals and
the three-Power proposal, which ran counter to the
views he had expressed. It could, however, accept
the European Economic Community amendment and
the Netherlands amendment. The United Nations
amendment, whereby any party to the dispute could
seek an advisory opinion, was also acceptable in princi-
ple. His delegation favoured in particular the eight-
Power proposal, which provided for the widest possible
referral to the International Court of Justice.
69. Ms. LUHULIMA (Indonesia) said that, while her
delegation was not opposed to arbitration, as proposed
in the draft articles, it considered that compulsory juris-
diction would give rise to inflexibility and impair the
exercise of State sovereignty with regard to choice of
the means for resolving disputes. It would therefore
prefer to retain the principle of freedom of choice of
means, with the possibility, but not the obligation, of
having recourse to arbitration.
70. Her delegation was attracted by the Soviet pro-
posal to delete subparagraph (a) of article 66, but con-
sidered that subparagraph (b) of the article required
some adjustment. It also had sympathy with the three-
Power amendment.
71. Mr. PIL (Democratic People's Republic of Korea)
stressed the importance of settlement of disputes in
keeping with the spirit of the Charter of the United
Nations. Specifically, his delegation considered that
disputes regarding the interpretation and application of
the provisions of part V of the draft convention should,
as far as possible, be resolved by means agreed upon by
the parties and by direct negotiation between them.
72. The shortcomings of article 66 of the 1969 Vienna
Convention, which were apparent from the number of
States that had entered reservations to that provision,
should not be repeated. If the text of article 66 was to be
made more widely acceptable, it should take account of
the need for direct negotiation, respect for State sover-
eignty and free choice of peaceful means of settling
disputes.
73. His delegation could support the Soviet pro-
posal to amend article 66, the purpose of which was to
exclude arbitration and to rely on conciliation. The
Conference, in its view, was seeking to draw up a
convention of a universal character, not an agreement
of narrow scope, and that convention should not be
undermined by a provision which was unrealistic and

contrary to State sovereignty and would result in in-
flexibility.
74. His delegation also supported the three-Power
amendment, which was along the same lines as the
Soviet amendment but approached the question from
a different angle. It favoured in particular the clause
providing that the express consent of the parties to the
dispute was required before recourse could be had to
arbitration, since that would provide a firm guarantee of
State sovereignty.
75. Mr. DENG (Sudan) said that while article 66 as
drafted by the International Law Commission distin-
guished between disputes relating to jus cogens and
those concerning the application or the interpretation
of provisions of part V dealing with other matters, it
stopped short of the corresponding provision in the
1969 Vienna Convention, which provided that where
parties failed to resolve a dispute relating to a rule of jus
cogens under Article 33 of the Charter of the United
Nations they could submit that dispute to the Inter-
national Court of Justice. As the force of jus cogens was
recognized and accepted by the international commu-
nity, his delegation believed that any departure from
the provisions of the 1969 Convention would lead to
problems in the future and result in uncertainty in inter-
national relations. It therefore considered that any dis-
pute relating to the application or interpretation of the
present articles 53 and 64 should, if unresolved by
application of the procedures laid down in Article 33 of
the Charter of the United Nations, be referred to the
International Court of Justice.

76. For those reasons, his delegation supported the
eight-Power amendment. In so doing it maintained the
position it had taken in co-sponsoring the proposal
which had led to the adoption of article 66 of the
1969 Vienna Convention. The eight-Power amend-
ment, together with the United Nations amendment,
which expressed a similar intention, could in its view
be referred to the Drafting Committee. Although that
proposal largely followed the International Law Com-
mission's draft, his delegation could not support the
three-Power amendment, since it added a new requi-
rement that States parties to a dispute relating to a rule
of jus cogens should give their express consent to ar-
bitration. It could not accept the Soviet Union amend-
ment to article 66, as it did not provide a mechanism for
the resolution of disputes where other procedures had
proved ineffective. Finally, the amendments designed
to improve the provisions of the annex had the support
of his delegation, which felt they could be sent to the
Drafting Committee, as they did not raise issues of
substance.

77. Mr. AV AKOV (Union of Soviet Socialist Repub-
lics) said that the debate on article 66 reflected the
complexity of the problems raised by that text, the
solution of which required a delicate approach. It was
indeed desirable to achieve a unified jurisprudence, a
complex task necessitating a spirit of compromise, to
which his delegation was prepared to contribute. His
delegation was gratified by the support expressed for
its amendment. That proposal constituted a reasonable
approach aimed at eliminating some of the defects of
the 1969 Vienna Convention, an instrument which, as
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the representative of China had rightly pointed out
(24th meeting), had taken 11 years to come into force
and had been ratified by only 44 of the 110 States
which had participated in the Conference on the Law of
Treaties. That fact confirmed that a prerequisite for
implementation of the proposed new convention was
that it should satisfy the world community.
78. His delegation agreed with the view that the es-
tablishment of rules of jus cogens was not a matter for
the International Court of Justice or for arbitration
procedures. Their role was to apply the law, not to
create it. His delegation's amendment was designed to
protect the sovereignty of States and allow them a free
choice of the means of settlement of disputes. Refer-
ence had often been made in the past to the binding
nature of decisions of the International Court of Jus-
tice and arbitral awards. However, it was necessary
to move with the times, and devise new approaches
founded on jus cogens. He noted that many of those
delegations which supported his delegation's amend-
ment to article 66 had stressed the need to make adjust-
ments to subparagraph (b). He suggested that that was a
matter for the Drafting Committee.
79. His delegation wished to stress that, contrary to
the opinion expressed by the representative of the
United Kingdom (26th meeting), his delegation had
introduced its amendment not for tactical purposes but
because it reflected a position of principle, as his del-
egation had previously explained (24th meeting). The
principle involved the sovereignty of States and their
freedom to choose between the possible means of set-
tlement of disputes. He also wished to emphasize that
the argument that the present draft convention should
follow the 1969 Vienna Convention as closely as pos-
sible was not convincing. The purpose of the pres-
ent Conference was not to duplicate the 1969 Con-
vention, but to produce an effective set of provisions
appropriate to relations involving international organ-
izations.
80. His delegation did not insist only on its own
amendment. It felt that the amendment of the three
Powers might in due course provide the basis for a
compromise incorporating its ideas on recourse to in-
ternational organs. His delegation could not, as a mat-
ter of principle, support the eight-Power amendment,
as it sought to make binding the findings of the Inter-
national Court of Justice by having its advisory opin-
ions accepted as decisive. His delegation was also un-
able to support the United Nations amendment.
81. With regard to the proposals relating to the annex,
the amendments of the European Economic Commu-
nity and the Netherlands could, he felt, be sent to the
Drafting Committee. If his delegation's amendment,
which referred to arbitration and conciliation proce-
dures, was not acceptable, he suggested the adoption,
mutatis mutandis, of a procedure similar to that pro-
vided for in articles 84 and 85 of the 1975 Vienna Con-
vention on the Representation of States in Their Rela-
tions with International Organizations of a Universal
Character.4 That would be an improvement on the In-

4 See Official Records of the United Nations Conference on the
Representation of States in Their Relations with International
Organizations, vol. II (United Nations publication, Sales
No. E.75.V.12)p. 207.

ternational Law Commission's draft which called for
procedures that were unwieldy and impracticable.
82. In conclusion, he again emphasized that his del-
egation was ready to co-operate in a spirit of com-
promise. It would therefore reserve its position on arti-
cle 66 and the annex pending any further proposals or
amendments.
83. Mr. DROUSHIOTIS (Cyprus) said that his del-
egation was in favour of binding, third-party, compul-
sory settlement of disputes by adjudication, since that
procedure best satisfied the requirements of objectiv-
ity, impartiality and uniformity for the peaceful set-
tlement of disputes. He emphasized the need, of small
States in particular, to be able to have recourse to the
law and its institutions, as that would help to ensure an
effective world order governed by law.
84. His delegation considered that in the case of dis-
putes involving jus cogens, recourse to the Interna-
tional Court of Justice should be provided for wherever
possible. Norms of jus cogens were the most important
rules of international law, as they were of a universal
nature and contained obligations erga omnes. His del-
egation therefore fully supported the eight-Power
amendment and was sympathetic to the amendment
submitted by the United Nations. It considered the
former proposal preferable, as it was more specific and
clearer.
85. For the reasons he had expressed earlier, his del-
egation could not support the amendments to article 66
proposed by the Soviet Union and by the three Powers.
The Netherlands amendment relating to the annex in-
volved only drafting, and could be referred to the
Drafting Committee. The delegation of Cyprus believed
that the solutions offered by the 1969 Vienna Conven-
tion should be followed as closely as possible, subject
to what was possible under existing law, particularly in
relation to jus cogens.
86. Mr. MBAYE (Senegal) said that two opposing
views had emerged from the discussion, one in favour
of disputes relating to jus cogens being subject to man-
datory arbitration, the other requiring the express con-
sent of the parties to arbitration. There appeared to be
general agreement that disputes related to the articles in
part V, other than articles 53 and 64, should be referred
to conciliation. His delegation wished to take a middle
position.

87. The three-Power amendment had the merit of re-
quiring the express consent of all the parties to initiate
the arbitration procedure set out in the annex. How-
ever, that amendment would be more appropriate if it
specified a time-limit for the expression of such con-
sent. That would avoid the risk of an impasse being
reached and the dispute being prolonged. If, on expiry
of the time-limit, the party whose consent was sought
had not given it, the procedure in article 66, subpara-
graph {a), as proposed by the International Law Com-
mission, would apply. At that point, mandatory arbitra-
tion would come into force. If such a formula were
adopted, the Drafting Committee could draw up two
separate paragraphs accordingly.

88. With regard to disputes not related to jus cogens,
his delegation preferred the conciliation procedure
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provided for in the International Law Commission's
draft.
89. Mr. KOTSEV (Bulgaria) said that, whatever dis-
pute settlement mechanism was eventually chosen by
the present Conference, it should be one capable of the
widest possible acceptance. His delegation wished to
reaffirm its position that international disputes should
be settled on the basis of the sovereign equality of
States and the principle of free choice of the means of
settlement.
90. The provision in subparagraph (a) of the Inter-
national Law Commission article 66 for compulsory
arbitration of disputes concerning the application or
interpretation of articles 53 or 64, at the request of only
one of the parties, was not justified or appropriate.
Arbitration should take place only with the consent of
all the parties. His delegation held the view that the
most widely acceptable procedure was conciliation.
For reasons already given by a number of delegations, it
therefore favoured deletion of subpararaph (a) of the
article.
91. He agreed with the view that there should be a
single competence to provide judgement on matters
involving jus cogens, and that that competence should
lie with the International Court of Justice. His delega-
tion rejected, however, any proposal designed to mo-
dify the existing legal situation whereby only States
could appear before the International Court. The Con-
ference was not competent to decide otherwise.
92. He expressed surprise that the representative of
the United Nations, an organization of which Bulgaria
was a Member, should have introduced an amendment
which did not take account of his delegation's position.
His understanding of that amendment was that, at the
request of a State member of an international organiza-
tion, any dispute concerning jus cogens to which that
organization was a party could be brought before the

General Assembly or before the Security Council, as
provided in Article 96 of the Charter of the United
Nations, with a request that the dispute be forwarded
for an advisory opinion to the International Court of
Justice. The principal organs of the United Nations
would thus be involved in dealing with a dispute relating
to jus cogens. Discussion as to the appropriateness of
such a procedure would inevitably take place within the
United Nations.

93. The representative of the United Nations had re-
minded the Committee (24th meeting) that the present
Conference could not draft a provision binding on the
United Nations itself, and had therefore suggested the
adoption by the Conference of an appropriate resolu-
tion. At the same time, he had proposed that a State
might, on behalf of an international organization, sub-
mit to the principal organs of the United Nations a
dispute on legal and political matters related to norms of
jus cogens. It was therefore his understanding that the
Secretariat of the United Nations was expressing a
preference for judicial settlement of disputes over the
other means recommended in Article 33 of the Organ-
ization's Charter. In the view of his delegation, the
Secretariat of the United Nations was by definition
impartial, and should reflect and promote an uncon-
troversial policy. His delegation would wish to see its
own position reflected in the opinions of the Secre-
tariat. He was not aware that there was any legal ground
for the Secretariat to maintain a separate policy of its
own.

94. For the reasons he had given, his delegation could
not accept the amendments of the United Nations and
the eight Powers. In the event of a vote, it would vote in
favour of the Soviet Union amendment. His delegation
could also support the three-Power amendment.

The meeting rose at 6.10 p.m.

28th meeting
Thursday, 13 March 1986, at 3.30 p.m.

Chairman: Mr. SHASH (Egypt)

Consideration of the question of the law of treaties
between States and international organizations or
between international organizations, in accordance
with General Assembly resolutions 37/112 of 16 De-
cember 1982, 38/139 of 19 December 1983, 39/86 of
13 December 1984 and 40/76 of 11 December 1985
(A/CONF. 129/4)

[Agenda item 11] (continued)

Statement by the President of the Conference on arti-
cles 9, 36 bis, 73 and new article

Article 9 (Adoption of the text) (concluded)*

Article 36 bis (Obligations and rights arising for States
members of an international organization from a
treaty to which it is a party) (concluded)**

Article 73 (Cases of succession of States, responsibility
of a State or of an international organization, out-
break of hostilities, termination of the existence of an
organization and termination of participation by a
State in the membership of an organization (con-
cluded)***

Proposals for a new article (concluded)****

* Resumed from the 10th meeting.

** Resumed from the 25th meeting.
*** Resumed from the 23rd meeting.
**** Resumed from the 16th meeting.


