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Distinguished delegates,

It is my honour to participate actively in this Preparatory Committee on behalf of the
Republic of Serbia, with a view to achieving our common goal: to be fully prepared
for the Conference on one of the most important issues of contemporary international

criminal law.

The Draft Articles on the Prevention and Punishment of Crimes against Humanity,
together with the commentaries, prepared by the International Law Commission,
constitute a sound starting point for discussion. However, in their present form, they
are not acceptable and require substantial and comprehensive amendments in all
parts, including the preambular section, the definition of crimes against humanity
and of the individual criminal acts encompassed by that crime, as well as the
obligations of States and cooperation in criminal prosecution and dispute-settlement

proceedings.

Crimes against humanity, namely certain inhuman acts committed in the context of
a widespread or systematic attack against the civilian population, are indisputably
crimes under international law. However, the scope of crimes against humanity
remains unsettled and must be clearly defined by the future convention. In this
regard, it is necessary to ensure a significant degree of legal certainty. We see the
role of this Preparatory Committee, as well as of the forthcoming Conference, not
merely as codifying the practice of criminal tribunals, but as thoroughly examining
the nature and content of crimes against humanity and, where appropriate, even
departing from the jurisprudence of criminal courts and tribunals, particularly the
International Criminal Tribunal for the former Yugoslavia and the International

Criminal Tribunal for Rwanda.



The International Law Commission should be endorsed for the work undertaken on
the topic of crimes against humanity, as well as the work of its Special Rapporteur,
Professor Sean Murphy. However, the final product, namely the Draft Articles, does
not meet the requirements of a convention that aspires to be one of the cornerstones
of international justice. The objective is therefore to draft a convention that will be

widely accepted.

The Draft of the International Law Commission is a good starting point, but only a
starting point for discussion. Although it represents, in essence, an excellent
doctrinal contribution, it suffers from a number of shortcomings. First, it is
predominantly doctrinal in nature; certain formulations do not resolve problems
related to the interpretation and application of crimes against humanity, nor do they
eliminate significant deficiencies that have emerged in practice, for example before
the ICTY and the ICTR. Even the very concept of crimes against humanity, and
persecution as a crime against humanity, is not defined with the precision required
by criminal law. It also contains certain provisions, or modes of formulation, that

render it unacceptable to a considerable number of States.

Particular care must be taken given that allegations of crimes against humanity, more
than those relating to any other international crime, are susceptible to politicization.
The text of the convention must therefore define crimes against humanity and the
obligations of States with the utmost precision. It must be emphasized that this
convention primarily serves to establish obligations for States to undertake
appropriate measures within their national legislation. Its purpose is not, in itself, to
replicate the Rome Statute (which also has certain shortcomings), but, in addition to
codification, to contribute elements of progressive development and to clarify issues
that may have remained contentious even in the jurisprudence of international and

national criminal courts.



This convention should serve as the principal international instrument in the field of
crimes against humanity, rather than the Rome Statute. The jurisdiction of the ICC
is, clearly, far from universal, and, taking into account the Rome Statute and the
jurisprudence of the International Criminal Court, we must be mindful of the fact
that this is a separate convention that needs to be compatible with, but not identical
to, the Rome Statute. This convention may contribute to improving the
understanding and perception of crimes against humanity even within the framework
of the ICC. We have an opportunity to draft a convention that will be universally
acceptable, and, in the consideration of the Draft Articles article by article, we should
not hesitate to make critical remarks on the jurisprudence of international and
national courts and tribunals. Our aim should not be to draft a convention that merely

confirms the past, but one that is oriented toward the future.

Many States do not include crimes against humanity as such, or under that name, in
their national legislation. This does not mean that they do not recognize acts
constituting crimes against humanity as criminal offences, but rather that they do so
under different legal denominations. Crimes against humanity are composite
offences, and their absence under that specific name in national criminal legislation
does not imply the absence of criminal liability for acts constituting crimes against

humanity.

Unlike national legal systems, which have a well-developed systematisation of
criminal offences, international criminal law lacks a comparable structure. Crimes
against humanity serve as an umbrella term for a large number of crimes committed
in the context of a widespread or systematic attack against the civilian population.
This presents an opportunity to make a concerted effort to establish a clear and
coherent nomenclature of crimes against humanity, and it is an opportunity we

should not miss.



With regard to State obligations and inter-State cooperation, particular caution is
required. The aim is not to draft a convention that satisfies certain doctrinal
standards, but one that can be accepted by a large number of States and that will be
applicable in practice. Far-reaching innovations in the field of international
cooperation in criminal matters are unlikely to find their place in this convention, as
they would risk rendering it unacceptable to many States. Nevertheless, such
possibilities should be left open by offering appropriate options through different

forms, which I will address within the framework of the individual clusters.

Thank you.



