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Chair,

With respect to draft Article 2, | will address two issues that are methodological in
nature and that are without prejudice to textual proposals that Egypt will submit and
positions it will adopt during future negotiations.

These two issues are:

- First, is the definition of crimes against humanity in draft article 2 reflective of
customary international law?

- Second, is the definition of crimes against humanity in draft article 2 crafted
with sufficient precision?

On the first question, some delegations have referred to article 7 of the Rome Statute
as a “floor” and a lowest common denominator. Egypt does not adhere to that view.
Article 7 of the Rome Statute can be viewed as a “floor” only if it is customary in
nature, and in our view, this definition is not — in its entirety — reflective of general
customary international law.

To be sure, certain components of the definition are, indeed, customary in nature. But
there are many other elements, acts, and some of the definitions of those acts that
do not reflect established customary international law.

Even the ICC Appeals Chamber has expressed uncertainty as to whether the
definition in its entirety is customary. In the Ali Kushayb case the Appeals Chamber
stated: “the Appeals Chamber notes, generally, that the statutory crimes are a
product of a concerted effort to codify the developing state of international law so as
to provide the clarity that was lacking in the preceding international tribunals. In
principle, the Appeals Chamber considers that the crimes under the Statute were
intended to be generally representative of the state of customary international law
when the Statute was drafted.”

This language by the Appeals Chamber is hardly reflective of a definitive assessment
in favor of the view that the definition of the crime in the ICC statute is — in its entirety
— established in custom. Indeed, as one noted scholar wrote, this decision by the
Appeals Chamber means that “non-State Party Nationals are entitled to an
individualized determination of whether the Rome Statute can be applied to them
consistent with the legality principle.” This means that, according to the Appeals
Chamber, with respect to non-state parties, it is required to engage in an individual,



case-by-case assessment of whether the specific crimes are reflective of custom.
Ergo, it should not simply be assumed that the definition of some of the crimes in the
Rome Statute should not be viewed as reflective of custom.

Therefore, as we approach these negotiations, we should first determine those
elements of the definition that are indeed reflective of established general customary
international law. We should not treat draft article 2 as a “floor” or a lowest common
denominator, nor should article 7 of the ICC Statute be imported lock, stock, and
barrel into the new convention.

One core element that we do not believe is reflective of customary international law,
is the chapeau of draft article 2, which outlines the general elements of the crime.

Specifically, it is necessary to reconsider the disjunctive relationship between the
requirements that the attack against a civilian population be either “widespread” or
“systematic”. As Egypt argued during the Rome conference, adopting a conjunctive
relationship between these elements is consistent with the need to ensure that only
the gravest forms of conduct are classified as crimes against humanity.

Furthermore, the lack of a reference in the chapeau of draft article 2 to the
requirement that the acts must be undertaken in pursuance to or in furtherance of a
state or organizational policy weakens the definition. This element should be moved
from the definition of an attack on a civilian population to the general elements of the
crime in the chapeau of draft article. Moreover, Egypt is of the view that these four
elements — widespread, systematic, knowledge, and policy — should be viewed as
cumulative preconditions of the crime.

In this regard, in the process of drafting the chapeau of draft article 2, we should be
guided by the views expressed by Judge Hans-Peter Kaul in a dissenting opinionin an
ICC decision on the situation in Kenya, in which the majority opinion adopted a broad
interpretation of the element of policy. Judge Kaul stated:

“As a Judge of the ICC, | feel ... duty-bound to point at least to the following: such an
approach might infringe on State sovereignty and the action of national courts for
crimes which should not be within the ambit of the Statute. It would broaden the
scope of possible ICC intervention almost indefinitely. This might turn the ICC, which
is fully dependent on State cooperation, in a hopelessly overstretched, inefficient
international court, with related risks for its standing and credibility.”



Part of our concern with the definition that appears in draft article 2 in its current form
is that would lead - as Judge Kaul warned - to broadening the scope of application of
this draft convention almost indefinitely, which is why we are of the view that the
significant revisions need to be undertaken to the chapeau of draft article 2.

Indeed, in this regard, | am reminded of the view expressed by a leading African jurist,
by dear Prof. Charles Jalloh, who, when reviewing the jurisprudence of the ICC on the
situation in Kenya, observed that there is a “lack of a normative consensus on what
exactly is the essential rationale and outer boundary of the offense, [which] has led
to inconsistent analysis among judges, scholars, and practitioners.
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Therefore, to conclude on this point, we should not proceed on the basis of the
assumption that the definition of scope, content, and elements of the definition of
crimes against humanity are either uncontested or settled in customary international
law.

The second question is whether the definition of crimes against humanity is
sufficiently precise?

In our view, the answer is: No, not in its entirety.

Of course, certain elements of the definition are crafted with precision. But there are
several other components of the definition that are not drafted with sufficient clarity.

It is universally accepted that “the principle of specificity” requires that criminal
statutes be crafted with precision. This is a corollary of the principle of legality: "no
crime without law and no punishment without law".

In the present context, the principle of specificity requires formulating the acts
constituting crimes against humanity and the preconditions that must be met for acts
to be classified as crimes against humanity are formulated with precision, specificity,
and clarity.

In particular, we are of the view that some of the provisions in draft article 2 that ought
to be reconsidered are those that define the following acts: “enforced disappearance
other inhumane acts,” “deportation of forcible transfer of population,”
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and the concept of “persecution,” the definition of which includes several terms that
are vaguely formulated, especially the phrase “persecution on other grounds”.

We also do not agree with the decision of the ILC to delete article 7(3) of the ICC
statute on the definition of gender.

Moreover, Egypt reiterates the importance of taking into consideration the views of
African states with respect to the addition of other crimes, or reformulating some
crimes to accommodate proposals by the African group.

With respect to draft articles 3 and 4, Egypt is of the view that, as currently drafted,
these two provisions are superfluous and repetitive. We believe these provision could
be deleted, and parts of their elements can be combined into a single provision that
consists of draft articles 3(1) and 3(2) and draft article 4(a).

Thankyou.



