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Mr. Chair,
Thank you for giving us the floor.

In principle, we welcome the draft articles in this cluster, which largely mirror the
Rome Statute's list of crimes. Therefore, we would like to make a few remarks.

In recent years, there has been a strong call to restore trust in multilateralism. Yet,
we have also observed a strong push to move away from instruments that have been
previously intergovernmentally agreed or established on consensus language,
reflecting the larger UN Membership. The latter has not only prolonged negotiations
and made them difficult but also contributed to the erosion of trust in multilateralism.

Mr Chair,

We are of the view that in order to succeed with an important legal instrument such
as the future convention on Crimes Against Humanity, the Principle of Legality is
central. Therefore, to achieve that, international crimes listed in the draft Articles
have to be defined to ensure harmonisation and state consent.

We took note of the decision of the ILC to omit the definition of important concepts
in the Draft Articles and the rationale thereof. We believe that such an omission does
not achieve the principle of legality, as you cannot prosecute that which you cannot
define. Similarly, omitting definitions of important concepts in a legal instrument is



fatal, as definitions are pillars of legal decision-making, and only open to change
under widespread consensus. Therefore, we are not convinced there has been a
widespread consensus in multilateral outcome documents to redefine gender beyond
the definition contained in the Rome Statute. On that note, we invite the ILC to also
cite and provide a list of outcome documents that were negotiated and agreed
intergovernmentally or established consensus that the definition of gender has
evolved beyond the definition contained in the Rome Statute.

Furthermore, while the ILC cites the comments and reports of Committees, Special
Rapporteurs and Independent Experts as the basis to omit a definition, is the ILC
aware that not all the Special Rapporteurs share the understanding of the supposed
evolved definition gender?

We also took note of the argument by the ILC that omitting the definition of gender
mirrors the lack of definition of other terms used in draft article 2, paragraph 1 (h),
such as “political”, “racial”, “national”, “ethnic”, “cultural”, or “religious”. Perhaps
the ILC should provide some clarity if the understandings of the listed terms have
been defined before and evolved in their meanings, and whether such evolving
understandings have a functional relationship to the supposed evolving definition of

gender.

Mr Chair

While reports and comments from Committees, Special Rapporteurs and
Independent Experts may be important, they cannot supersede the provisions of
existing international legal instruments they are assisting in implementing. If
anything, some of those reports and comments by the Committees, Special
Rapporteurs and Independent Experts have proven to be ambiguous and do not
provide the legal clarity and certainty as provided for in intergovernmentally agreed
instruments.

We also believe that a policy paper from the office of the Prosecutor of the ICC
cannot be used as a basis to do away with an intergovernmentally agreed language
contained in an existing legal instrument.



Informed of the above, we disagree with the ILC decision not to define important
concepts in the draft articles.

Finally, Mr Chair,

During the 3™ Committee of the 80™ Session, we were shocked to hear from
delegations claiming that combating child pornography, as contained in the Optional
Protocols to the UN Convention on the Rights of the Child, is increasingly
considered obsolete and potentially harmful. During this preparatory committee, we
also heard that the Rome Statute is outdated, and that is the basis for not supporting
the retention of some provisions of the Rome Statute. We situate these arguments in
the recent trend of insisting on moving away from internationally agreed language
and instruments as international law, to some understandings that are only held by
some delegations. Therefore, we are asking: Where was it decided that certain
multilateral instruments are obsolete, and who are the arbiters that decided that they
are outdated?

I thank you, Mr Chair.



