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Mr. Chair, and distinguished delegates,

Without prejudice to our future proposals and considerations, the Turkish Delegation would like
to highlight certain points regarding the draft articles included thematic cluster two.

With regard to Article 2, we would like to reiterate our concerns about largely adopting the
definition set out in the Rome Statute as the primary model. This approach has the potential to
hinder the establishment of a consensus-based legal structure. As several Member States
previously highlighted, the Rome Statute has not been signed or ratified by more than one-third of
UN Member States. Consequently, there is reluctance on the part of Tiirkiye to determine the
extent to which the Draft Article 2 reflects customary international law. It is crucial to recognise
that the definitions contained in existing international treaties and instruments, as well as national
legislation, diverge on several issues.

As anon-party to the Rome Statute, Tiirkiye suggests that the definition of crimes against humanity
in the draft articles warrants further consideration. We reiterate our view that the current definition
in the Rome Statute is overly broad and ambiguous.

As other states have already pointed out, some of the terms used in the definition lack clarity and
could complicate national prosecutions. Examples include “attack directed against any civilian
population” and “organisational policy to commit such an attack”.

Similarly, the phrase 'with knowledge of' leads to differing opinions in international courts and
tribunals due to the ambiguity surrounding the elements and extent of 'knowledge'. For this reason,
Tirkiye believes that the phrase 'with knowledge of' must be clarified through the widest possible
consensus. Similarly, we propose that the requirements of 'widespread' and 'systematic' be
recognised as two distinct elements, both of which must be met, rather than being alternatives to
one another, in order to avoid the definitional scope becoming overly broad.

Similarly, Tiirkiye believes that the definitions of the underlying offences of ‘persecution’ should
be clarified, since in the draft articles and customary international law ‘persecution’is an extremely
vague, almost kind of an umbrella criminal term. We would like to take this opportunity to stress
that we concur with views that vague and catch-all terms like ‘other inhumane acts’ are in
contradiction with the strict legality principle that we adhere to.

With regard to the “without prejudice” clause in draft article 2, paragraph 3, we would like to note
that there exists no need to make such a reference given that, as is well established, international
law is not and cannot prevent states from accepting different definitions under their national
jurisdictions. Even in circumstances where a State has entered into a treaty obligation of this nature,
as a natural consequence of the principle of sovereignty, a broader or narrower definition in
domestic law will not result in the invalidity of that definition.



Another important issue we observe is that omitting a definition of gender could lead to
disagreements among States, with a considerable number potentially refraining from acceding to
a future convention for this very reason. In view of this, Tiirkiye calls for further studies and an
exchange of views to reach the broadest possible consensus on the matter, with the aim of ensuring
the success of a future convention.

Mr. Chair,

Regarding the wording of draft article 3, paragraph 1, Tiirkiye considers it to be both vague and
misleading. It is widely accepted that it is individuals, rather than states, who can be the
perpetrators of international crimes. The primary responsibility of states is to prevent and punish
such crimes. It is thus evident that there is an ontological peculiarity in the notion of a state
obligation to refrain from engaging in acts that constitute crimes against humanity. Instead, we
suggest that a more appropriate formulation would be the attribution of obligation to States to
refrain from establishing and implementing policies that may lead to a widespread and systematic
engagement of the acts that constitute crimes against humanity within their territory.

Tiirkiye concurs with the previously stated views that draft article 3, paragraph 2 might be
expanded to confirm that CAH can be committed by non-state actors as well.

As to the question on the scope of obligation of prevention, as is established by the ICJ in Bosnia
v. Serbia, ‘A State does not incur responsibility simply because the desired result is not achieved,
responsibility is however incurred if the State manifestly failed to take all measures to prevent
genocide which were within its power, and which might have contributed to preventing the
genocide (para 430)’. For Tiirkiye, this understanding should also apply to Crimes Against
Humanity, which clearly emphasises that the obligation is one of conduct and that its scope should
be limited to the state’s actual capabilities and powers at the time of the offence. An explicit
recognition of this understanding in a future convention would be preferable.

Mr. Chair

Tiirkiye considers further clarification is required on the obligation to prevent referred to in Article
4. We share the concerns of other States that the current approach creates a broad and potentially
ever-expanding set of obligations for States. In that regard, we suggest that the phrase “any
territory under its jurisdiction”, used in draft article 4 and elsewhere in the draft articles, should be
amended to “in its territory”.

Tiirkiye considers that a future convention may benefit from an explicit recognition of the well-
established principle that a state’s responsibility is limited to the extent of its powers and authority.

Further, with regard to the draft article 4 (a), the term ‘or other appropriate preventive measures’
appears rather ambiguous and too broad. Tiirkiye believes that the phrase should be further
clarified.

As to draft article 4 (b), regarding the scope of the obligation to cooperate with other States and
relevant organizations, there is no guidance or clarity on which organizations are referred in this
paragraph or how to address situations where such cooperation may not be possible. Thus, we
believe, this provision warrants more clarity, and, in any case, it would be more fitting to apply
“where appropriate” clause to the whole of this provision.
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