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Thank you, Mr. Chair,

Without prejudice to our future proposals and considerations, we would like to reiterate some
of our views and concerns regarding this Cluster.

Article 6

With respect to Draft Article 6, paragraph 1, we concur the view that the current definition of
crimes against humanity in Draft Article 2 does not necessarily align with customary
international law. We reiterate that as highlighted in the commentary of the ILC, there are
differences among national laws regarding the definition. For this reason, we suggest that the
Draft Article 6 paragraph 1 should not be interpreted as mandating States to adopt the definition
in Draft Article 2 word for word.

With respect to Draft Article 6, paragraph 5, we believe that the term “necessary measures”
needs further clarification. In addition, as stated in the ILC commentary, we think that,
paragraph 5 does not affect the procedural immunity that a foreign state official may enjoy
before a national criminal jurisdiction. For the sake of the principle of legality, Tiirkiye is of
the view that this explanation should be included directly in the text of the draft article.

With regard to Draft Article 6, paragraph 6, we welcome the clarification in paragraph 33 of
the ILC commentary. According to this clarification, States are not obligated to prosecute
crimes committed before such acts were criminalized in their national law. We believe this
clarification should also be included in the draft articles as well.

With regard to paragraph 8, we would like to restate that it does not reflect existing customary
international law. As acknowledged in the commentary, mandates and treaties of most courts
and tribunals to this date have not included a provision on criminal liability of legal persons.
There is neither sufficient State practice nor established rules of customary international law to
this effect. Thus, we believe, the said provision should be removed.

Article 7

Turning to Draft Article 7, Turkish delegation reiterates the legal principle that, States have the
primary right, based on their sovereignty, to exercise jurisdiction in their national courts over
crimes committed in their territory or by their nationals. This principle reflects the view that the
State with territorial or active nationality jurisdiction is usually best place to prosecute crimes
effectively. We believe this principle should be clearly mentioned in the article.

Tiirkiye also supports the view that Draft Article 7 paragraph 1(a) and paragraph 2, should refer
to a State’s ‘territory’, rather than ‘territory under its jurisdiction’.



With regard to Draft Article 7, paragraph 2(c), passive nationality jurisdiction is different from
territorial or active nationality jurisdiction. It has long been controversial in international law.
It creates a risk of political misuse and jurisdictional conflicts.

Indeed, this has been one of the very reasons why passive personality jurisdiction was left out
of the Rome Statute. Thus, we strongly suggest deleting any reference to passive nationality
jurisdiction.

It is also our understanding that universal jurisdiction under Draft Article 7 can only be
exercised in respect of nationals of State Parties to a possible future convention.

Article 8

With respect to Draft Article 8, we consider the term “reasonable grounds” to be unclear. It is
open to abuse.

Furthermore, Draft Article 8 should express that, the effectiveness and promptness of the
investigation will not be subject to an objective test, rather such an assessment will be made in
relation to the capacity and factual realities of each State in question.

Draft Article 8 is also missing the necessary safeguards to prevent misuse for political purposes.

Tiirkiye supports the view that Draft Article 8 should refer to a State’s ‘territory’, rather than
‘territory under its jurisdiction’.

We also believe that priority should be given to States with the strongest jurisdictional links in
order to reduce jurisdictional conflicts and support effective investigations.

Furthermore, from the textual reading of Draft Article 8, it appears that the commission of
certain acts alone could trigger a duty to investigate.

This could occur even without the required contextual element of crimes against humanity.
To avoid such confusion and ensure clarity, we suggest that the draft text should be amended,
and the contextual element should be explicitly referred to.

Article 9

Turning to Draft Article 9, we believe that safeguards should be introduced in order to prevent
abuses for political purposes.

This provision should not affect the rules on immunity. Given the nature of draft article 9, we
believe that an explicit reference to this principle is necessary.

With respect to the final paragraph of Draft Article 9, the Turkish legal system does not permit
an immediate notification of the State in the manner mentioned in the article. Our legal system
aims to protect the fundamental rights of the alleged offender. Therefore such notification
requires the explicit consent or request of the alleged offender. Confidentiality of investigation



may also justify delaying or omitting notification. In order to provide flexibility, we propose
the expression “it shall immediately notify” in Article 9 paragraph 3 be modified to “it shall
notify where appropriate”.

Article 10

Regarding the Article 10, Tiirkiye is hesitant about whether it is necessary given that Draft
Article 7, paragraph 2 is already reflects this principle. We suggest that either the necessity of
Draft Article 10 in relation to Draft Article 7/2 should be clarified or Draft Article 10 should be
deleted.

We also reiterate that the strongest jurisdictional link should prevail. We are thus against the
idea that the obligation to prosecute should be considered to take precedence over the obligation
to extradite as a general rule.

For the Turkish Delegation, the reference to international criminal courts and tribunals in the
text of the draft article 10 is undesirable for two reasons. First, these courts have a
complementary role. However, the wording of draft article 10 suggest that national jurisdictions
and international criminal courts are on an equal footing. Second, the jurisdiction of
international criminal courts and tribunals is usually not accepted by a considerable number of
Member States.

For these reasons, the reference to international courts and tribunals should be deleted or should
be regulated in a separate paragraph, in which it should clarify that these courts and tribunals
have a complementary role, and the relevant obligation only applies to the States that accepts
the jurisdiction of the court or tribunal in question.

Thank you.



