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The Draft Articles prepared by the International Law Commission reflect established normative
framework and jurisprudence of international criminal law, and present a solid foundation to
elaborate and conclude a legally binding instrument on prevention and punishment of crimes
against humanity.

Estonia believes that the perpetrators of the most serious crimes that are a concern to the
international community as a whole should be held accountable. Impunity leads to new crimes
being committed, and to the distorted understanding of right and wrong.

Considering that the prohibition of crimes against humanity is a peremptory norm of general
international law (jus cogens), Estonia finds that functional immunity does not apply in respect
of crimes against humanity. The International Law Commission has reached the same
conclusion in the Draft Articles on Immunity of State Officials from Foreign Criminal
Jurisdiction (Article 7). This echoes the important principle of international law that immunity
of State officials should not serve as a shield against responsibility for the most serious
international crimes. Moreover, the commission of international crimes cannot be considered
an official act warranting immunity. This approach is consistent with customary international
law and the jurisprudence of international criminal tribunals. The future Convention should
reflect this understanding.

Estonia recalls that international law applies to cyberspace. All uses of information and
communication technologies by states and non-state actors must be responsible and consistent
with the obligations stemming from international law, including human rights law, international
humanitarian law and international criminal law. It is important to recognise technological
developments and possibilities which redefine the commission or facilitation of international
crimes. Cyber operations may constitute crimes against humanity. The Draft Articles define
crimes against humanity by their effects and intent, not by their means of commission. Estonia
understands that the Draft Articles take a technology-neutral approach and their provisions
apply equally regardless of whether such crimes are committed by physical or cyber means.
The future Convention must be drafted, understood and applied in a way that it covers also
cyber-enabled crimes against humanity, and it is not outpaced by technological progresses.

The Draft Articles integrate prevention, punishment and international cooperation, and clearly
set out relevant obligations for States. Altogether, they create a balanced and comprehensive
normative framework where each provision serves a purpose and all provisions strengthen each
other. It is important to preserve the integrity of such framework for the sake of its effectiveness.
Therefore, the future Convention should not allow reservations.
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Amendment
Article 6bis

Immunity ratione materiae from the exercise of criminal jurisdiction by a State Party shall not
apply in respect of crimes against humanity.

Rationale

The amendment aims to provide national criminal jurisdiction available in cases where crimes
against humanity are committed by persons who otherwise enjoy functional immunity. In
addition to ensuring accountability, the amendment should also discourage commission of
crimes against humanity. The International Law Commission has already established in the
Draft Articles on Immunity of State Officials from Foreign Criminal Jurisdiction (Article 7)
that immunity ratione materiae does apply in respect of international crimes, including crimes
against humanity. This reflects the important principle of international law that immunity of
State officials should not serve as a shield against responsibility for the most serious
international crimes that are a concern to the international community as a whole. Moreover,
the commission of international crimes cannot be considered an official act warranting
immunity. This approach is consistent with customary international law and the jurisprudence
of international criminal tribunals.



