Written comments submitted on behalf of the European Union and its Member States on the
Draft Articles on CAH

The comments on the ILCs Draft articles on the Prevention and Punishment of Crimes Against
Humanity are shaved by the European Union and its Member States. They complement and are
without prejudice to further comments and proposals by EU Member States made in their national

capacity.
Article 11

The EU and its Member States attach the utmost importance to the right to a fair trial, the rights of
defence and due process, particularly in the context of criminal proceedings. We therefore strongly
welcome the inclusion of a draft article on this matter and, in particular, the clarification that the rights
of the person concerned must be guaranteed ‘at all stages of the proceedings’, from the moment in
which a person is suspected of an offence, until the final determination of guilt.

We encourage a common approach amongst States Parties regarding the safeguards covered by this
provision, by giving priority to a uniform understanding that cannot fall short of the minimum
guarantees that must be present at all stages of the proceedings.

We furthermore caution against the use of the term ‘alleged offender’ in the title of this provision
when what is actually at stake are ‘affected persons’ or ‘persons subject to measures under this
Convention’. The term ‘alleged offender’ does not reflect the actual intended scope of the provision
which, according to the ICL commentary, is to include convicted persons as well. In any case, even
if convicted persons were not included in the scope of the provision, it would be preferrable to utilise
terminology associated with criminal proceedings, such as, by way of illustration, employing the term
‘suspects and accused persons’ rather than ‘alleged offenders’.

Article 12

We welcome the draft Article 12 but believe the provision could be further strengthened to enhance
the rights of victims of a crime against humanity, including victims with specific needs, including
that they are recognised and treated in accordance with their needs.

Article 14

We support the inclusion of the Draft Article on mutual legal assistance, as we consider that inter
State cooperation is key for the investigation and prosecution of crimes against humanity. However,
several provisions on mutual legal assistance may benefit from alignment with similar provisions in
other UN conventions. For instance, on confidentiality and use limitation of information which
authorities of one State may transmit without prior request (Article 14(6)), consistently with similar
provisions in the UN Convention against Cybercrime (Article 40(5)), the UN Convention against
Corruption (Article 46(5)) and UN Convention against Transnational Organised Crime (Article

18(5)).

Moreover, it may be useful to consider if paragraph 4 of the draft Article 14 would not better be
moved to the draft Annex. It would then apply to requests made pursuant to this draft Convention if
the States in question are not bound by a treaty of mutual legal assistance, similarly, as set out in the
UN Convention against Cybercrime (Article 40(24) linked to Article 40(7)).



New provision on joint investigation teams

In the section on judicial cooperation, it may be useful to consider references to joint investigation
teams, which could align this draft Convention with similar provisions in UN Conventions against
cybercrime, corruption and organised crime. Such reference could facilitate the setting up of joint
investigation teams, which are a very effective investigation tool.

Article 15

Paragraph 1 is an encouragement for the parties to settle their disputes through negotiations. We note
that Draft Article 15 does not provide for a time limit for concluding negotiations. The benefits of a
time limit should be further discussed.

Annex
Designation of a Central Authority

We suggest considering aligning paragraph 2 (Designation of a central authority) of the draft Annex
with Article 40(12)(c) of the UN Convention against Cybercrime. The aim would be to ensure,
through a register, that there is transparency regarding who the Central Authority of a State Party is,
and an obligation for States to ensure that the details of Central Authorities held in the register must
always be correct.

Response to the request by the requested State

In the section on the ‘Response to the request by the requested State’ of the draft Annex, it may be
useful to reflect on the relevance of a non-discrimination clause consistent with draft Article 13(11)
of'this draft Convention, and in line with the provisions on mutual assistance, set out in Article 40(22)
of the UN Convention against Cybercrime.



