Hungarian written comments to the ILC Draft Articles on prevention and punishment
of crimes against humanity

Hungary appreciates the possibility to comment on the ILC Draft Articles on prevention and
punishment of CAH.

Hungary welcomes the draft text and considers that a new convention will fill a gap in
international law. We support the adoption of a convention that contributes to strengthening the
coherence of international law, establishes clear and legally sound obligations, and effectively
complements existing international mechanisms. We attach particular importance to ensuring
that the convention is consistent with the established principles of international criminal law,
including the principle of legal certainty and respect for the sovereignty of states.

We highly value the efforts made by ILC to codify these draft articles. At the same time,
Hungary would like to submit the following comments and textual proposals to the ILC text.

1. Comments

e Hungary would support reiterating the wording “children, women and men” in
Preamble paragraph 1.

e Hungary supports maintaining the reference to jus cogens norms in Preamble paragraph
4.

e Hungary agrees with the reference to Article 7 of the Rome Statute in Preamble

paragraph 7 and considers that Article 7 of the Rome Statute could serve as a solid basis
for further discussions on Article 2 of the ILC Draft Articles. In our view, this approach
contributes to ensuring consistency among international criminal law instruments and
helps to avoid fragmentation of international law.
The term “other inhumane acts” already encompasses conduct generally recognised as
inhumane. Hungary therefore does not support any further, unnecessary expansion of
Article 2. However, Hungary could support an amendment placing greater emphasis on
the interests of children, in particular through the inclusion of a new act criminalising
the recruitment or use of persons under the age of 18. In addition, an expansion could
be acceptable with regard to forced marriage as a standalone crime against humanity,
by introducing a new point (g) bis in Article 2(1) and a corresponding definition in a
new point (f) bis of Article 2(2). In this respect, Hungary considers that the text proposal
submitted by Andorra could provide a solid basis for elaborating such a definition.

e Hungary supports maintaining the wording “widespread or systematic” in Article 2(1).

e Hungary agrees with the text of Article 5 on non-refoulement.

e Hungary agrees with the wording “had reason to know” in Article 6(3), as this
formulation has a solid basis in international criminal law. It constitutes an objective
and well-established standard, with a high threshold of proof, as reflected in extensive

jurisprudence and the practice of international courts and tribunals.

e Hungary wishes to draw attention to the lack of clarity regarding the relationship
between Article 7(2) and Article 10. In our view, Article 7(2) contains an ambiguous



and potentially confusing provision. The rule set out therein does not establish a
principle of universal jurisdiction, but rather constitutes a specific extension of
territorial jurisdiction, or it also could be considered as a provision on “aut dedere, aut
iudicare” worded in a different way comparing to Article 10. In light of the above,
Hungary proposes the deletion of Article 7(2) and the corresponding amendment of
Article 10 through the inclusion of appropriate wording (see below).

e Hungary supports the strengthening of Article 12, in particular through the explicit
inclusion of provisions on access to victim support services and compensation. Greater
emphasis should be placed on forms of support that address victims’ immediate, direct
and personal needs, as these are essential for improving their actual situation and for
preventing secondary victimisation. Furthermore, the inclusion of a reference to the
rights of children and/or women in this Article is justified, and Hungary could support
such a proposal.

II. Textual proposals

1. Cluster 1 (Preamble, Article 1)

e Hungary suggest adding “including children” in Preamble paragraph 9 in the context of
victims and witnesses in line with Andorra's position:

“Considering the rights of victims, witnesses and others, including children, in relation to
crimes against humanity, as well as the right of alleged offenders to fair treatment,”

e Hungary suggests inserting a new preamble paragraph to underline the situation of
children:

“Considering that the well-being and best interests of children are fundamental values
shared by all States and must be promoted without any discrimination:”

2. Cluster 2 (Articles 2. 3. 4)

e We suggest recognizing forced marriage as a standalone crime against humanity, by
adding a new point (g)bis to Article 2(1):

“(g)bis forced marriage:”

e We suggest modifying Article 2(1) point (h) in the following way in line with Andorra's
position:

“(h) “persecution” against any identifiable group or collectivity on political, racial, national,
ethnic, cultural, religious, gender, age, or other grounds that are universally recognized as
impermissible under international law.”

e We propose inserting a crime of recruiting or using persons under the age of 18, when
committed as part of a widespread or systematic attack directed against any civilian
population by adding a new point (i)ter to Article 2(1) in line with Andorra's position:



“(i)ter Recruiting persons under the age of 18 as part of the attack, or using them to
participate in the attack.”

e We propose to insert “safe water” to the definition in point (b) of Article 2(2) in line
with Andorra's position:

“(b) “extermination” includes the intentional infliction of conditions of life, inter alia the
deprivation of access to food, safe water, sanitation and medicine, calculated to bring about the
destruction of part of a population.”

e We suggest modifying point (f) of Article 2(2) to stress the situation of girls:
“(f) “forced pregnancy” means the unlawful confinement of a woman or a girl, forcibly made

pregnant, with the intent of affecting the ethnic composition of any population or carrying out
other grave violations of international law;”

3. Cluster 3 (Articles 6, 7, 8.9, 10)

e Hungary suggest modifying Article 10 in the following way and at the same time
deleting Article 7(2):

“The State in the territory under whose jurisdiction the alleged offender is present shall, if it
does not extradite or surrender the person to another State or competent international criminal
court or tribunal, take the necessary measures to be able to submit the case to its competent
authorities for the purpose of prosecution. Those authorities shall take their decision in the same
manner as in the case of any other offence of a grave nature under the law of that State.”




