
Japan’s Proposals for amendments to the draft articles on Prevention and 

Punishment of Crimes against Humanity  

 

I. General comments 

The ultimate purpose of the future convention, based on the draft articles, will 

be to prevent and punish crimes against humanity, of which Japan acknowledges the 

significance. We would fulfil this purpose by making the content of the future convention 

acceptable to as many States as possible.  

Crimes against humanity are defined in the Rome Statute of the International 

Criminal Court, which has been playing a crucial role in prosecuting and punishing 

individuals who have committed crimes against humanity. Japan has been in support of 

the Court’s activities, and in this regard, and from the perspective of legal stability, Japan 

is of the view that the present draft articles should be consistent with the Rome Statute, 

including the definition in its article 7, that provides for State Parties’ obligation to 

cooperate with the Court.  

Furthermore, Japan considers that the ultimate purpose of the future convention 

can be achieved by ensuring the punishment of a perpetrator of those crimes by the 

International Criminal Court through surrender of the person to the Court. Japan 

welcomes this opportunity to discuss and explore together the ways to fulfil this purpose. 

Further, Japan understands that the future convention will not apply to crimes 

against humanity committed before its entry into force with respect to a party, as 

stipulated in article 28 of the Vienna Convention on the Law of Treaties.1 

 

II. Our stance and proposed amendments to specific draft articles (additions, 

deletions or modifications in track changes) 

① [Draft preambular paragraph 4] 

- Our stance: reserve our position 

- Rationale:  

 
1 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 

1980) 1155 UNTS 331 (VCLT) 

Article 28 Non-retroactivity of treaties:  

Unless a different intention appears from the treaty or is otherwise established, its 

provisions do not bind a party in relation to any act or fact which took place or any 

situation which ceased to exist before the date of the entry into force of the treaty with 

respect to that party. 



The International Court of Justice 2  and other international tribunals 3  have 

recognized the prohibition of torture as jus cogens. By contrast, in our view, there is no 

consistent judicial recognition that the prohibition of crimes against humanity, as a 

category in its entirety, constitutes a jus cogens norm. This is likely attributable to the 

definitional uncertainty surrounding crimes against humanity.  

Given that some States are proposing the addition of further criminal acts in the 

definition (article 2) and thus the scope of crimes against humanity in the future 

convention is not yet settled, we reserve the right to revisit paragraph 4 as negotiations 

progress.  

Furthermore, it should be noted that there is no convergence among States 

regarding the legal consequences of recalling the prohibition of crimes against humanity 

as a peremptory norm of general international law (jus cogens). A common understanding 

needs to be reached through further discussion. 

Lastly, as a general matter, we exercise caution when referring to peremptory 

norms of general international law (jus cogens) within a specific treaty instrument, given 

their significance and legal consequences. 

 

[Draft preambular paragraph 8] 

- Proposed amendment:  

Recalling that it is the duty of every State to exercise its criminal jurisdiction with respect 

to crimes against humanity committed in any territory under its jurisdiction, 

- Rationale:  

We suggest this modification to reaffirm a State’s obligation to exercise its 

criminal jurisdiction with respect to the crimes committed in any territory under its 

jurisdiction.  

 

[Draft article 1 and draft article 3] 

- Proposed amendments: delete article 3, paragraph 2,  

and add article 1 bis. 

1 bis Each State confirms that crimes against humanity, whether or not committed in time 

of armed conflict, are crimes under international law. 

- Rationale:  

 
2 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal) (Merits) 

(Judgment) [2012] ICJ Rep 422 [99] 
3 Prosecutor v. Anto Furundzija (Judgment) IT-95-17/1-T (10 December 1998) [153] 
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The draft article 3, paragraph 2, provides for distinction between crimes against 

humanity and war crimes, referring to ‘whether or not committed in time of armed 

conflict’. We consider it more appropriate to include this distinctive nature of crimes in 

the Scope of this convention, article 1. The present draft article 3, paragraph 2, should be 

deleted as the obligation to prevent and punish crimes against humanity is covered in draft 

article 4 and 6, respectively.  

 

[Draft article 5] 

- Proposed amendment to draft article 5, paragraph 1:  

1. No State shall expel, return (refouler), surrender or extradite a person to another State 

where there are substantial grounds for believing that he or she would be in danger of 

being subjected to a crime against humanity and where he or she is unable to avail 

himself or herself of the protection of that State. 

- Rationale: 

The present draft article 5 refers to the prohibition on expelling, returning 

(refoulering), surrendering or extraditing a person to another State where there are 

substantial grounds for believing that he or she would be in danger of being subjected to 

a crime against humanity. As draft article 2 provides, the scope of the crimes against 

humanity extends to the conduct of both State and non-State actors. In case of the latter, 

namely where a person faces danger of being subjected to a crime against humanity 

committed by a non-State actor, in principle, either the State of his or her nationality or 

authority of the territorial State in which he or she is present is expected to protect the 

person upon his or her return.  

Japan notes with concern whether the present draft article 5 is identical to or 

expands the scope of non-refoulement, including whether the principle of non-

refoulement applies to all of the acts listed in the present draft article 2, and whether it 

also applies to the conduct of non-State actors in respect of the acts listed in the draft 

article 2. Based on this understanding, the present draft article 5 would expand the scope 

and alter the object and purpose of the principle of non-refoulement under international 

law. Furthermore, we do not consider the principle of non-refoulement in the context of 

crimes against humanity to have become part of customary international law.  

Following that, to keep consistency with the existing treaties and limit its scope 

to covering cases in which a person is unable or unwilling to avail himself or herself of 

the protection of that State, we suggest adding ‘and where he or she is unable to avail 

himself or herself of the protection of that State’ after ‘humanity’. 

 



[Draft article 6] 

- Proposed amendment to draft article 6, paragraph 1 and paragraph 2:  

1. Each State shall take the necessary measures to ensure that crimes against humanity 

constitute offences under its criminal law in accordance with fundamental principles 

of its domestic law. 

2. Each State shall take the necessary measures to ensure that the following acts are 

offences under its criminal law in accordance with fundamental principles of its 

domestic law:  

- Rationale: 

 Japan is of the view that criminalization of crimes against humanity in the draft 

articles would not necessarily require each State to codify each crime in its national law 

as an independent offence defined by the same language as draft article 2. In Japan, the 

acts that constitute crimes against humanity as articulated in the draft articles would 

basically be punishable in its existing criminal law. In this regard, we consider it would 

suffice for achieving the purpose of the future convention to appropriately criminalize the 

acts that constitute crimes against humanity in each State’s national law, leaving 

flexibility in taking the necessary measures ‘in accordance with fundamental principles 

of its domestic law’.  

 

- Proposed amendment to draft article 6, paragraph 2(c): 

(c) ordering, soliciting, inducing, aiding, abetting or assisting in the commission or 

attempted commission of such a crime. 

- Rationale: 

 We suggest deleting ‘otherwise’ and ‘or contributing’, clarifying each of the 

terms, and avoiding duplication.  

 

- Proposed amendment to draft article 6, paragraph 3: 

3. Each State shall also take the necessary measures to ensure, in accordance with 

fundamental principles of its domestic law, that commanders and other superiors are 

criminally responsible for crimes against humanity committed by their subordinates, 

as a result of his or her failure to exercise control properly over such subordinates, if 

they knew, or had information which should have enabled them to conclude in the 

circumstances at the time, that the subordinates were about to commit or were 

committing such crimes and did not take all necessary and reasonable measures in 

their power to prevent their commission, or if such crimes had been committed, to 

punish the persons responsible. 
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- Rationale: 

 We suggest formulating the draft article 6, paragraph 3 with more details to 

clarify the responsibility of superiors, using the language of the existing multilateral 

treaties. 

 

- Proposed addition to draft article 6, paragraph 5: add article 6, paragraph 5 bis after 

para 5. 

Para.5 bis This convention is without prejudice to the immunities that persons holding an 

official position may enjoy under international law.  

- Rationale: 

 We suggest adding paragraph 5 bis after paragraph 5 to clarify that draft article 

6, paragraph 5 only provides that the fact of holding an official position does not relieve 

the holder of substantive criminal responsibility for committing crimes against humanity 

and this has no effect on the rules of immunities in international law.  

 

- Proposed amendment to draft article 6, paragraph 6:  

6. Each State shall, where appropriate, take the necessary measures to ensure that, under 

its criminal law, the offences referred to in this draft article shall not be subject to 

any statute of limitations. 

- Rationale: 

Japan establishes a statute of limitations for certain crimes to avoid a 

misjudgment due to dissipation of evidence as well as persistence of instability of legal 

relationship and considers this is also the case for many other States. In this regard, Japan 

believes that it is necessary to carefully consider whether to abolish the statute of 

limitations concerning all the offences which constitute crimes against humanity as 

defined in the draft articles. Therefore, we suggest adding ‘where appropriate’ after ‘Each 

State shall’.  

 

- Proposed amendment to draft article 6, paragraph 7: 

7. Each State shall take the necessary measures to ensure that, under its criminal law, 

the offences referred to in this draft article shall be punishable, in accordance with 

fundamental principles of its domestic law, by appropriate penalties that take into 

account their grave nature.  

- Rationale: 

 In order to make it more acceptable to each State, we suggest adding ‘in 

accordance with fundamental principles of its domestic law’ after ‘punishable’.  



 

[Draft article 7] 

- Proposed amendment to draft article 7, paragraph 2:  

2. Each State shall also take the necessary measures, in accordance with fundamental 

principles of its domestic law, to establish its jurisdiction over the offences covered 

by the present draft articles when the alleged offender is present in any territory under 

its jurisdiction and it does not extradite the person to another State or surrender the 

person to an international criminal tribunal whose jurisdiction it has recognized, in 

accordance with its international obligations. 

- Rationale: 

 Japan considers these obligations could be implemented by ensuring punishment 

under its existing criminal law or surrender of a perpetrator to the International Criminal 

Court.  

 

[Draft article 9] 

- Proposed amendment to draft article 9, paragraph 3: 

When a State, pursuant to this draft article, has taken a person into custody, it shall 

immediately notify, where appropriate, the States referred to in draft article 7, paragraph 

1, of the fact that such person is in custody and of the circumstances which warrant his or 

her detention. The State which makes the preliminary inquiry contemplated in paragraph 

2 of this draft article shall, as appropriate, promptly report its findings to the said States 

and shall indicate whether it intends to exercise jurisdiction. 

- Rationale: 

Regarding draft article 9, paragraph 3, which articulates that a State ‘shall 

immediately notify the States under draft article 7, paragraph 1, of the fact that such 

person is in custody and of the circumstances which warrant his or her detention’, it may 

not be possible for Japan to notify the State as referred here under its national law 

depending on the required information due to confidentiality of investigation, and 

believes that it is important to ensure flexibility, by adding ‘, where appropriate,’ after 

‘notify’.  

 

[Draft article 10] 

- Proposed amendment:  

The State in the territory under whose jurisdiction the alleged offender is present shall, if 

it does not extradite or surrender the person to another State or competent international 

criminal court or tribunal, submit the case to its competent authorities for the purpose of 
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prosecution. Those authorities shall take their decision, including whether to prosecute, 

in the same manner as in the case of any other offence of a grave nature under the law of 

that State. 

- Rationale: 

Japan understands that ‘the obligation [here] is to ‘submit the case to its 

competent authorities for the purpose of prosecution’, meaning to submit the matter to 

police and prosecutorial authorities, who may or may not decide to prosecute in 

accordance with relevant procedures and policies’, as the International Law Commission 

pointed out in its commentary. Therefore, we consider whether to prosecute a perpetrator 

is left to the reasonable discretion of prosecutorial authorities. We suggest clarifying this 

point in the text. 

 

[Draft article 12] 

- Proposed amendment to draft article 12, paragraph 3:  

3. Each State shall take the necessary measures to ensure in its legal system that the 

victims of a crime against humanity, committed through acts attributable to the State 

under international law or committed in any territory under its jurisdiction where the 

crime is not attributable to any State under international law, have the right to obtain 

reparation for material and moral damages, on an individual or collective basis, 

consisting, as appropriate, of one or more of the following or other forms: restitution; 

compensation; satisfaction; rehabilitation; cessation and guarantees of non-repetition. 

- Rationale: 

 We consider that each State shall take necessary measures vis-à-vis a crime 

against humanity which is attributable to that State under international law or committed 

in any territory under its jurisdiction where the crime is not attributable to any State under 

international law, namely that committed by a non-State actor. We suggest adding ‘where 

the crime is not attributable to any State under international law’ after ‘under its 

jurisdiction’. 

 

[Draft article 13] 

- Proposed amendments to draft article 13, paragraph 1:  

1. This draft article shall apply to the offences established in accordance with the present 

draft articles when a requesting State seeks the extradition of a person who is present 

in territory under the jurisdiction of a requested State. 

and add paragraph 1 bis. 

1 bis In case of competing requests, a State, in accordance with its international 
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obligations, may give priority to a request from the competent international criminal court 

or tribunal for the surrender of a person. 

- Rationale: 

 The extraditable offenses prescribed in draft article 13 are defined as ‘the 

offenses covered by the present draft articles’.  

 Japan is of the view that criminalization of crimes against humanity in the draft 

articles would not necessarily require each State to codify each crime in its national law 

as an independent offence defined by the same language as draft article 2. In this regard, 

we consider it would suffice for achieving the purpose of the future convention to 

appropriately criminalize the acts that constitute crimes against humanity in each State’s 

national law.  

 We believe that some other States are also in favor of taking a similar approach. 

In order to make it acceptable for as many States as possible, it would be important to 

clarify that the ‘offences’ here mean those prescribed in each national law, and thus we 

suggest replacing ‘covered by’ with ‘established in accordance with’, using the term of 

article 44, paragraph 1, of the United Nations Convention against Corruption (UNCAC). 

Further, Japan considers that draft article 13 should be consistent with article 90 

of the Rome Statute that provides for competing requests for extradition and surrender. 

Specifically, the present draft articles should contain a provision that surrender to the 

International Criminal Court may be given a priority when such request to a Party to the 

Rome Statute is made by the Court. With that in mind, we suggest adding paragraph 1bis. 

 

- Proposed amendment to draft article 13, paragraph 2: 

2. Each of the offences established in accordance with the present draft articles shall be 

deemed to be included as an extraditable offence, in accordance with their national 

law, in any extradition treaty existing between States. States undertake to include such 

offences as extraditable offences in every extradition treaty to be concluded between 

them. 

- Rationale: See our comments on draft article 13, paragraph 1.  

 

- Proposed amendment to draft article 13, paragraph 3: 

3. For the purposes of extradition between States, an offence established in accordance 

with the present draft articles shall not be regarded, as appropriate, as a political 

offence or as an offence connected with a political offence or as an offence inspired 

by political motives. 

- Rationale: 
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Japan considers that a requested State assesses on a case-by-case basis whether 

an offence is a political offence.  

 

- Proposed amendment to draft article 13, paragraph 6: 

6. States that do not make extradition conditional on the existence of a treaty shall 

recognize the offences established in accordance with the present draft articles as 

extraditable offences, in accordance with their national law, between themselves. 

- Rationale: See our comments on draft article 13, paragraph 1.  

 

- Proposed amendment to draft article 13, paragraph 7: move this paragraph to just 

before the paragraph 2. 

- Rationale: 

Japan considers that the draft article 13, paragraph 7, provides foundational 

conditions on which the remaining paragraphs of draft article 13 are based, and therefore 

suggests moving this paragraph to just before paragraph 2.  

 

- Proposed amendment to draft article 13, paragraph 9: 

9. If necessary, the offences established in accordance with the present draft articles 

shall be treated, for the purposes of extradition between States, as if they had been 

committed not only in the place in which they occurred but also in the territory of the 

States that have established jurisdiction in accordance with draft article 7, paragraph 

1. 

- Rationale: See our comments on draft article 13, paragraph 1.  

 

[Draft article 14] 

- Proposed amendment to draft article 14, paragraph 1: 

1. States, in accordance with their national law, shall afford one another the widest 

measure of mutual legal assistance in investigations, prosecutions and judicial 

proceedings in relation to the offences established in accordance with the present draft 

articles in accordance with this draft article. 

- Rationale: 

Japan considers that mutual legal assistance would be executed within the scope 

of national law of the requested State, and the draft annex, paragraph 6, observes this. In 

addition, see our comments on draft article 13, paragraph 1. 

 

- Proposed amendments to draft article 14, paragraph 3(b): 
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(b) taking evidence or statements from persons; 

and add paragraph 3(b) bis. 

(b bis) enabling the hearing by videoconference, where appropriate; 

- Rationale: 

Given that the draft annex, paragraph 16, provides that ‘Wherever possible and 

consistent with fundamental principles of national law, when an individual is in territory 

under the jurisdiction of a State and has to be heard as a witness or expert by the judicial 

authorities of another State, the first State may, at the request of the other, permit the 

hearing to take place by video conference if it is not possible or desirable for the individual 

in question to appear in person in territory under the jurisdiction of the requesting State’, 

we suggest deleting ‘, including by video conference’, and adding paragraph (b bis) 

saying ‘enabling the hearing by videoconference, where appropriate’, so as to clarify 

that hearing by videoconference is not mandatory.  

 

- Proposed amendment to draft article 14, paragraph 3(h): 

(h) identifying or tracing proceeds of crime, property, instrumentalities or other things for 

evidentiary purposes; 

- Rationale: 

We consider that informal cooperation through the ICPO is more suitable for the 

procedure of freezing. 

 

[Draft annex]  

- Proposed amendments to draft annex paragraph 20 (Costs): 

20. (a) The ordinary costs of executing a request shall be borne by the requested State, 

unless otherwise agreed by the States concerned.  

(b) Notwithstanding the provisions of paragraph (a), the requesting State shall bear 

the fees of an expert witness, the costs of translation, interpretation and transcription, 

the costs of establishing a video link and costs related to the servicing of a video link 

in the requested State, and the allowances and expenses related to travel of persons 

pursuant to paragraphs 15 and 17. 

(c) If expenses of a substantial or extraordinary nature are or will be required to fulfil 

the request, the States shall consult to determine the terms and conditions under which 

the request will be executed, as well as the manner in which the costs shall be borne. 

- Rationale: 

Japan believes a requesting State should bear all necessary special costs for the 
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execution of mutual legal assistance, including hiring an interpreter. 


