Proposal by the Republic of Lithuania for amendments to the draft articles on prevention and
punishment of crimes against humanity

The Republic of Lithuania presents the following proposal for amendments to the draft articles on
prevention and punishment of crimes against humanity pursuant to paragraph 9 of the General Assembly
Resolution 79/122, adopted on 4 December 2024. The following amendments are based on the draft
articles and their commentaries as contained in chapter IV of the report of the International Law
Commission on its seventy-first session (A/74/10).

Article 6

Add new paragraph 5bis:

‘Sbis. Each State shall take the necessary measures to ensure that, under its national law, the fact that an
offence referred to in this draft article was committed by a person holding an official position, or any
procedural rules attaching to such official position, are not a bar to the exercise of national criminal
jurisdiction. This paragraph is without prejudice to any procedural immunities ratione personae that may
be enjoyed under conventional or customary international law.’

Explanation of the proposed amendment:
In the commentary to paragraph 5 of draft article 6, International Law Commission stated:
‘For the purposes of the present draft articles, paragraph 5 means that an alleged offender cannot
raise the fact of his or her official position as a substantive defence so as to negate any criminal
responsibility. By contrast, paragraph 5 has no effect on any procedural immunity that a
foreign State official may enjoy before a national criminal jurisdiction, which continues to be
governed by conventional and customary international law.’!
The text of the Article, although clearly excluding official capacity as a substantive defence during
criminal proceedings, leaves ambiguity regarding the procedural rules that might apply to a state official
and prevent the exercise of national criminal jurisdiction. This creates a gap whereby State officials who
do not enjoy immunity ratione personae under conventional or customary international law may not be
subject to national criminal jurisdiction due to other procedural rules applicable to State officials. It
should be noted that immunity ratione materiae, also known as functional immunity, is usually
understood and treated by national courts as a form of procedural immunity. The proposed amendment
aims to ensure that immunity ratione materiae cannot be invoked, either as a substantive defence or as a
procedural bar to national criminal jurisdiction, in relation to the offences covered by this draft article.

! Yearbook of the International Law Commission 2019, Volume II (Part Two), p. 63, para. (31) of the commentary to art. 6
of the draft articles on prevention and punishment of crimes against humanity (emphasis added).



Add a new paragraph 6bis:

‘6bis. Each State shall take the necessary measures to ensure that, under its criminal law, the offences
referred to in this draft article shall not be subject to amnesties, pardons, or any other legal or executive
measures having the effect of prospectively barring criminal prosecution or retroactively nullifying
previously established liability for such offences.’

Explanation of the proposed amendment:

The draft articles currently contain an obligation to ensure that the offences referred to in Article 6 are
not subject to statutes of limitations. However, statutes of limitations are not the only measures that may
prospectively bar criminal prosecution, retroactively nullify previously established liability for such
offences, or provide grounds for exemption from the enforcement of the sentence. Accordingly, the
proposal introduces an explicit obligation to ensure that these offences are not subject to amnesties or
any equivalent measures producing the same effect. In light of the growing consensus and the
jurisprudence of international courts, according to which amnesties for serious international crimes are
impermissible and do not bar the jurisdiction of international courts, this rule should likewise apply to
national criminal jurisdiction, to prevent impunity and ensure accountability for such crimes.

Final provisions

Add a new article to the final provisions:

‘Article [16]: Reservations

No reservations may be made to these draft articles. This draft article is without prejudice to the right of
a State, pursuant to paragraph 3 of draft article 15, to declare that it does not consider itself bound by
paragraph 2 of that draft article.’

Explanation of the proposed amendment:

These draft articles establish rules aimed at the prevention and punishment of crimes that are recognized
as among the most serious under international law. The effectiveness of such a regime depends on the
uniform and consistent application of core obligations by all States. Allowing reservations, particularly
to key provisions of these draft articles, would risk fragmenting the legal framework and undermining
its coherence. The prohibition of reservations would be consistent with the approach taken in the Rome
Statute, which includes an analogous provision in Article 120. The amendment does not aim to affect the
choice of a dispute settlement mechanism and is therefore without prejudice to the rights contained in
draft article 15. The numbering of the proposed article may be adjusted in light of other amendments to
the final provisions.



