Written Comments submitted by the Republic of Malta on the draft Articles on Crimes
Against Humanity

Malta continues to engage constructively with the draft Articles on Crimes Against Humanity, and
reiterates its support for the elaboration of a Convention on the basis of the ILC’s draft articles. In
addition, Malta maintains its position on the need for clarity and effectiveness in the definition of
crimes against humanity (CAH). Against this background, Malta offers the following additional
comments on other aspects of the draft articles, with a view to further strengthen their coherence,
legal certainty and practical application.

Malta affirms that the prohibition of CAH is a peremptory norm of general international law (jus
cogens), engaging obligations erga omnes and heightened duties of prevention, accountability and
cooperation. Recognising this status affirms that sovereignty cannot shield conduct condemned by
the international community.

Malta strongly reaffirms the central role of the International Criminal Court within the international
system of accountability for the most serious crimes. The future convention must operate in full
complementarity and coherence with the Rome Statute, respecting its widely accepted framework
and preserving the unity and integrity of international criminal justice. Strengthened domestic
jurisdiction and enhanced inter-State cooperation should be understood as reinforcing the Rome
Statute system and closing accountability gaps, rather than creating parallel or fragmentary regimes.

Malta reaffirms its commitment to a victim-centred approach and is open to considerations which
are aimed at effectively safeguarding, strengthening, and giving practical effect to the rights and
legitimate interests of victims. Acknowledging that victims, such as children, women, members of
the LGBTIQ+ community, persons with disabilities and victims of gender-based crimes often face
additional and intersecting barriers to access justice, participation, and redress, Malta is of the view
that such barriers should be duly taken into consideration in efforts aimed at enhancing the
protection of victims.

Malta supports the recognition of the best interests of the child as a primary consideration, together
with the right of the child to be heard and for those views to be given due weight according to age and
maturity, as general principles guiding all actions and proceedings concerning children. Malta
underlines that children often face significant barriers in accessing justice and effective remedies,
including limited awareness of their rights, adult-oriented justice systems, the absence of child-
friendly procedures, dependency on adults for support, and financial constraints. If Lleft
unaddressed, such barriers risk rendering children’s rights merely theoretical. Ensuring access to
justice and effective remedies is therefore essential, and Malta continues to support the promotion
of child-friendly, protective and accessible criminal justice processes.

Malta acknowledges compelling concerns about the recruitment and use of children. In this regard,
Malta would be open to engaging in constructive discussions on whether, and in what manner, the
inclusion of the recruitment and use of children within the context of crimes against humanity could
be examined. Such conduct may, in certain circumstances, form part of a widespread or systematic
attack against a civilian population and may not be fully addressed under the existing war crimes
framework, particularly where it occurs outside situations formally classified as armed conflict.

Mindful that forced marriage has already been recognised in international jurisprudence as
constituting a crime against humanity under the residual category of ‘other inhumane acts’,
including by the International Criminal Court in the Ongwen case, Malta stands ready to engage
constructively on the possible codification of forced marriage as a standalone act within the
definition of crimes against humanity.



Textual Proposals submitted by the Republic of Malta to the draft Articles on Crimes
Against Humanity

1. Article 2(1)(h)- Include “age” as an explicit ground for persecution

2(1) For the purpose of the present draft articles, “crime against humanity” means

(h) persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender, age or other grounds that are
universally recognized as impermissible under international law ...

While age-based persecution may be interpreted as falling within the residual category of ‘other
grounds’, an explicit reference to age in article 2(1)(h) would enhance clarity, reflect ICC policies,
reinforce a child focused approach, improve legal certainty and visibility for child victims, and signal
clearly that children fall squarely within the Convention’s scope. Persecution on the grounds of age
is universally considered impermissible, and its express inclusion would support consistent
interpretation and implementation.

2. Article 2(2)(b)- Add deprivation of “safe water” to the definition of “extermination”

(b) “extermination” includes the intentional infliction of conditions of life, inter alia
the deprivation of access to food, safe water and medicine, calculated to bring
about the destruction of part of a population.

The express reference to deprivation of food and medicine is illustrative (“inter alia”), confirming that
extermination may be committed through any deprivation of resources indispensable to human
survival, provided the requisite intent and contextual elements are met. Safe drinking water is
universally recognised as a basic condition of life and a prerequisite for survival. Its deliberate denial
therefore falls squarely within the conceptual core of extermination, alongside food and medicine,
where it is calculated to bring about the destruction of part of a civilian population.
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