Proposed Amendment to ILC Draft Articles, with Reference to Resolution 79/122

Submitted by Iceland, Mexico and Timor-Leste

ADD subparagraph (2)(1)(j) bis - “gender apartheid;”

ADD subparagraph: (2)(2)(i) bis - ‘““the crime of gender apartheid” means inhumane acts of a
character similar to those referred to in paragraph 1, committed in the context of an institutionalized
regime of systematic oppression and domination by one gender group over any other gender group or
groups, and committed with the intention of maintaining that regime.’

Brief Explanation of the Proposed Amendment

International law does not currently recognize a crime that captures the institutionalization of a regime of
systematic gender-based oppression and domination. As the ILC has noted, the difference between apartheid
and persecution is when “the discriminatory plan or policy has been institutionalized, for example, by the
adoption of a series of legislative measures denying individuals who are members of a particular [...] group
of their human rights or freedoms.”' Therefore, while persecution on the basis of gender is already
incorporated into the Draft Articles, it is appropriate to strengthen the framework of gender-based harms
recognized by the Convention through the inclusion of the crime of gender apartheid, the elements of which
mirror the existing crime of apartheid. Furthermore, the enumeration of gender apartheid is in line with fair
labelling to reflect the nature and seriousness of a crime.”

The imperative to enumerate gender apartheid emanates from the decades-long leadership of the women of
Afghanistan, who, as the UN Special Rapporteur on the situation of human rights in Afghanistan has
recognized, are clear that the term gender apartheid “most accurately describes the totality of the distinct and
transgenerational harms committed against them.”® The codification of gender apartheid to redress a legal
lacuna has also been called for by the UN Secretary-General,* the UN High Commissioner for Human Rights,’
the Executive Director of UN Women,® the Special Rapporteur on the situation of human rights in Afghanistan
and the UN Working Group on Discrimination against Women and Girls,” and the Committee on the
Elimination of All Forms of Discrimination against Women.®
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