Proposed Amendment Submitted by Nepal



Proposed Amendments to the Draft Articles on Prevention and Punishment of Crimes
against Humanity (2019)

Proposal 1
Replace Article 3(2) with the following:

Article 3(2)
General Obligations

Existing Provisions:

“Each State undertakes to prevent and to punish crimes against humanity, which are
crimes under international law, whether or not committed in time of armed conflict.”

Proposed Amendment

Each State undertakes, in_accordance with domestic legislation, to prevent and punish
crimes against humanity, which are crimes under international law, whether or not
committed in time of armed conflict.

Clarification: Nepal observes that Article 3(2) may be interpreted as imposing an immediate
obligation of result, requiring full operationalisation of preventive, investigative, and
prosecutorial mechanisms. In this regard, Nepal underscores that certain aspects of
implementation, particularly those relating to systematic prevention frameworks and
prosecution of past serious violations remain linked to evolving domestic processes, of
particular states, including Nepal. Hence, the obligation must be aligned with domestic capacity
of the states. Hence, Nepal proposes the insertion of the caveat ‘in accordance with domestic
legislation’ after “Each State undertakes.....in the second paragraph.

Proposal 2
Replace Article 7(2) with the following:

Article 7(2)
Establishment of National Jurisdiction

Existing Provision:

“Each State shall also take the necessary measures to establish its jurisdiction over the
offences covered by the present draft articles in cases where the alleged offender is
present in any territory under its jurisdiction and it does not extradite or surrender the
person in accordance with the present draft articles.”

Proposed Amendment:

Each State shall also take the necessary measures to establish its jurisdiction over the
offences covered by the present draft articles in cases where the alleged offender is
present in any territory under its jurisdiction, in accordance with domestic legislations,
and it does not extradite or surrender the person in accordance with the present draft
articles.




Clarification: Nepal notes that in regards to establishment of its national jurisdiction it is
necessary to consider the capacity of the particular nation and ensure that legal principles of
international law is taken into consideration.

Proposal 3

Article 8
Investigation

Existing Provision

“Each State shall ensure that its competent authorities proceed to a prompt, thorough
and impartial investigation whenever there is reasonable ground to believe that acts
constituting crimes against humanity have been or are being committed in any territory
under its jurisdiction.”

Proposed Amendment

Each State shall ensure that its competent authorities proceed to a prompt, thorough and
impartial investigation whenever there is reasonable ground, subject to its national
evidentiary standards, to believe that acts constituting crimes against humanity have
been or are being committed in any territory under its jurisdiction.

Clarification: Nepal notes that investigative and prosecutorial functions are governed under
domestic law, including provisions relating to initiation of investigation, arrest, evidence
collection and prosecution. Nepal emphasizes that such thresholds must be applied in
accordance with national evidentiary standards and procedural safeguards to prevent misuse,
duplication of proceedings, or undue interference with competent authorities.

Proposal 4
Replace Article 10 with the following:

Article 10
Aut dedere aut judicare

Existing Provision

“The State in the territory under whose jurisdiction the alleged offender is present shall,
if it does not extradite or surrender the person to another State or competent
international criminal court or tribunal, submit the case to its competent authorities for
the purpose of prosecution. Those authorities shall take their decision in the same
manner as in the case of any other offence of a grave nature under the law of that State.”

Proposed Amendment

The State in the territory under whose jurisdiction the alleged offender is present shall,
if it does not extradite or surrender the person to another State or competent
international criminal court or tribunal, in accordance with its national law, submit the
case to its competent authorities for the purpose of prosecution. Those authorities shall
take their decision in the same manner as in the case of any other offence of a grave
nature under the law of that State.




Clarification: Nepal emphasizes that the implementation of this obligation must be aligned
with domestic legal standards governing initiation of prosecution, evidentiary thresholds, and
judicial oversight, as well as safeguards against arbitrary or politically motivated proceedings.
Nepal further notes that the requirement to treat such cases “in the same manner as any other
offence of a grave nature” must be interpreted in conformity with domestic procedural law,
ensuring consistency with existing criminal justice processes while preserving prosecutorial
independence and institutional capacity.

Proposal 5
Replace Article 13 (7) with the following:

Article 13
Extradition

Existing Provision

Extradition shall be subject to the conditions provided for by the national law of the
requested State or by applicable extradition treaties, including the grounds upon which
the requested State may refuse extradition.

Proposed Amendment

Extradition shall be subject to the conditions provided for by the national law of the
requested State or by applicable bilateral extradition treaties, including the grounds
upon which the requested State may refuse extradition.

Clarification: While Article 13, Sub-Article 7 appropriately preserves the applicability of
national law and treaty-based conditions, which Nepal considers essential for maintain
consistency with domestic legal standards.

Proposal 6
Replace Article 15(2) with the following:

Article 15
Settlement of disputes

Existing Provision

Any dispute between two or more States concerning the interpretation or application
of the present draft articles that is not settled through negotiation shall, at the request
of one of those States, be submitted to the International Court of Justice, unless those
States agree to submit the dispute to arbitration.

Proposed amendment

Any dispute between two or more States concerning the interpretation or application of
the present draft articles that is not settled through negotiation shall, with the consent
of all parties to the dispute, be submitted to the International Court of Justice, unless
those States agree to submit the dispute to arbitration.

Clarification: Nepal believes that the interpretation of the existing provision could trigger
ambiguities regarding "unilateral referral" to the International Court of Justice and considers



that establishing ICJ jurisdiction through the express and mutual consent of the parties to the
dispute is importance especially while establishing ICJ jurisdiction in contentious cases.
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