
The Government of the Republic of Poland 

Proposals of Amendments 

to the Draft Articles on Prevention and Punishment of Crimes Against Humanity 

 

Poland proposes to insert a new subparagraph (g1) to Article 2 paragraph 1. 

Proposed text: 

Article 2 Definition of crimes against humanity  

(…) 

(g1) forced marriage; 

 

Poland proposes to add “forced marriage” as a separate act of crimes against humanity which 

was already recognized as a crime against humanity under the head „other inhumane acts” by 

the Special Court for Sierra Leone (see e.g.  RUF Sesay et al. Appeal Judgment, paras. 726, 

740, 849, 861-862; RUF Sesay et al. Trial Judgment, paras. 1464, 1473), the Extraordinary 

Chambers in the Courts of Cambodia (Nuon Chea and Khieu Samphan Trial Judgment Case 

002/02, paras. 741, 4172, 4198, 4303-4305; Decision on Ieng Sary’s Appeal Against the Closing 

Order, para. 378) and the International Criminal Court (Ongwen Trial Judgment, paras. 2743, 

2747-2748, 3026, 3069, 3116). Forced marriage is penalized in the Polish Criminal Code in 

Article 191b. Poland is convinced that forced marriage should not be considered as only another 

form of sexual violence, as forced marriage concerns deprivation of relational autonomy, a kind 

of imposition, regardless of the will of the victim as explained in the above-mentioned 

jurisprudence. In consequence, forced marriage as a crime is already recognized in international 

jurisprudence and in national criminal law and deserves to be indicated separately, having in 

mind development of international criminal law. 

 

Poland proposes to amend Article 2 paragraph 1 subparagraph (h) as follows.  

Proposed text:  

“(h) persecution against any identifiable group or collectivity on political, racial, national, 

ethnic, cultural, religious, gender, age or disability or other grounds that are universally 

recognized as impermissible under international law,;” 

 

Poland proposes to add “age” as explicit grounds for persecution as part of its comprehensive 

approach to strengthening the protection of children in the future convention. Age is already 

deemed a cause in the definition of the crime of persecution in the jurisprudence (the Case of 

Deleted:  in connection with any act referred to in this 
paragraph



the Prosecutor v. Joseph Kony, ICC, Decision on the confirmation of charges in absentia against 

Joseph Kony pursuant to articles 61(2)(b) and 61(7) of the Rome Statute, No. ICC-02/04-01/05, 

6 November 2025), but is not yet explicitly enumerated in the treaty definition of persecution, 

instead being identified as one of the “other grounds.” The inclusion of additional 

discriminatory grounds, such as age or disabilities, is justified by the evolving nature of 

international human rights law and the need for its teleological interpretation. Beyond the basic 

principle of legality, the inclusion of these categories is warranted by the specific vulnerabilities 

of the groups they encompass. From the standpoint of the legality principle (nullum crimen sine 

lege), which requires that rules of law be clear, precise and predictable in their effect, this is not 

an unlawful expansion by analogy, but rather a mandate for specificity and precision (lex certa). 

Identifying age and disability lends a necessary predictability to the law, ensuring it reflects 

modern international standards and customary norms that strictly prohibit discrimination 

against the most defenseless. Furthermore, these expanded grounds necessarily entail the 

autonomization of the crime of persecution. Establishing persecution as an autonomous offense 

and the inclusion of additional discriminatory grounds would allow legal intervention at an 

earlier stage, allowing action to be taken during the critical phase of dehumanization, before 

persecution escalates into mass violence. Specifying age would increase the visibility of this 

crime and the likelihood of its inclusion among charges brought by national prosecutors. This 

applies specifically to individuals targeted because they are children, for purposes of 

enslavement, forcible transfer, denial of education, sexual violence, forced marriage, or child 

recruitment. Analogous targeting of elderly people, including for forcible transfer and targeted 

killings, also occurs when they are unable or unwilling to flee fighting.  

Poland proposes also adding “disability” as an explicit ground for persecution. This amendment 

aligns with the Polish government’s approach of strengthening the protection of people with 

disabilities. Enhancing protection for this group is consistent with Poland's pledge about 

“[i]ncorporating measures to ensure the protection of persons with disabilities in the context of 

armed conflicts to international standards relating to persons with disabilities” submitted at the 

34th International Conference of the Red Cross and Red Crescent on 24 October 2025. It should 

also be noted that disability became a particular focus for States with the adoption of 2006 

Convention on the Rights of Persons with Disabilities, which entered into force on 3 May 2008 

and currently has 193 States Parties, making it one of the most ratified HR instruments. Article 

5(2) of the Convention clarifies that disability cannot be a basis for discrimination. In addition, 

the UN SC in its Resolution no. 2475 of 2019 focused on the rights and protection of persons 

with disabilities in armed conflict, urging States “to take all appropriate measures to eliminate 



discrimination and marginalization of persons on the basis of disability in situations of armed 

conflict, particularly those who face multiple and intersecting forms of discrimination”. The 

definition of the crime of persecution already includes “other grounds that are universally 

recognized as impermissible under international law”—a dynamic definition that implicitly 

includes many grounds and needs. Under a progressive interpretation in line with international 

human rights law and the prohibition of all forms of discrimination, this definition can be easily 

widened to include “disability”. To strengthen this framing and prompt investigators and 

prosecutors to examine the full range of grounds, we recommend shifting towards an explicit 

inclusion of additional named grounds, including disability, in the definition of this crime. 

Naming “disability” directly would make the unique harms faced by people with disabilities 

more visible and ensure they are not overlooked in prosecutions. 

Poland proposes to delete the words “in connection with any act referred to in this paragraph” 

from Article 2 paragraph 1 subparagraph (h). Poland proposes to eliminate the nexus between 

persecution and other acts indicated in Article 2 of the Convention as it is possible to confirm 

an independent status of persecution as separate, independent acts of CAH. Poland wishes to 

point out that the International Military Tribunal (IMT) Charter linked persecution with other 

crimes under its remit (crimes against humanity and war crimes) due to a political decision not 

to extend the IMT’s jurisdiction to persecutions before WWII. This decision was taken against 

the findings of the UNWCC and over the firm opposition of Czechoslovakia and Poland, among 

others. It is also telling that the aforementioned limitation was not reproduced in Control 

Council Law no. 10 or other international instruments adopted decades later (with the exception 

of the Rome Statute). Neither the Statute of the International Criminal Tribunal for the Former 

Yugoslavia nor the Statute of the International Criminal Tribunal for Rwanda link the 

adjudication of persecution to the necessity of building the nexus with other acts of crimes 

against humanity, nor did the Statute of the Special Court for Sierra Leone, the Law on the 

Extraordinary Chambers in the Courts of Cambodia, the Kosovo Law on Specialist Chambers 

and Specialist Prosecutor’s Office, or the Statute of the African Court of Justice and Human 

Rights (as amended by the Malabo Protocol) – documents agreed/adopted after the adoption of 

the Rome Statute. In addition, the limitation included in the draft goes further than the Rome 

Statute, which limits the crime to any other crime within that statute (i.e. including war crimes 

as well as crimes against humanity), while the 2019 draft articles require it to be connected to 

any other act or crime within the proposed treaty, effectively requiring it to be concurrent with 

another crime against humanity.  



The experience of the ad hoc tribunals (ICTY and ICTR) demonstrates that autonomous 

persecution is a clear, operational, and effective concept for administering international justice. 

Departing from this established legal legacy in the Rome Statute was a “step backward” 

resulting from political compromise rather than sound legal logic. Furthermore, the 

autonomization of persecution aligns more closely with contemporary standards of human 

rights protection. In the modern international order, systemic discrimination is increasingly 

recognized as one of the most serious threats to global peace and security. Therefore, Poland 

believes that abandoning the link between persecution and other acts aligns more closely with 

the international community’s expectations than solutions modeled on the Rome Statute. 

Acts of persecution have independent status in numerous legal acts. For example, in Poland, 

Article 118 para. 3 of the Criminal Code stipulates that persecution is prosecuted independently 

from other acts which might be classified as crimes against humanity. Other States Parties to 

the Rome Statute adopted a similar approach, such as Lithuania in Article 100 or the Czech 

Republic in Section 413 of their Criminal Codes, or Germany in Section 7 of its Code of Crimes 

against International Law.  

 

Poland proposes to amend Article 2 paragraph 1 by adding a new subparagraph (h1) as 

follows. 

Proposed text: 

“(h1) recruiting persons under the age of 18 in the context of an attack, or using them to 

participate in the attack;” 

 

Poland proposes the above amendment to strengthen the protection of children against any 

engagement in acts classified as crimes against humanity. The amendment develops the 

provision of the Rome Statute which criminalizes the recruitment and use of children in 

hostilities as war crime (Article 8 – “Conscripting or enlisting children under the age of fifteen 

years into armed forces or groups or using them to participate actively in hostilities”). 

Nevertheless, Poland’s proposition goes further to enhance the protection of all children to 

cover also children who are above 15 years age limit), having in mind treaty developments like 

the 2000 Optional Protocol to the Convention on the Rights of the Child on the involvement of 

children in armed conflict and the 1990 African Charter on the Rights and Welfare of the Child 

(Article 22). Poland argues that to criminalize the recruitment of children to engage in any acts 

considered as crimes against humanity would help to fill the accountability gap in international 

law and enhance the protection of children. Inclusion of recruitment and use of children as a 



separate crime will emphasize the gravity of the violation and encourage states to enact 

domestic legislation to cover this crime. Criminalization of the above act would further confirm 

the status of recruited children as victims who are entitled to reparations. 

 

Poland proposes to amend Article 2 paragraph 2 subparagraph (b) in the following way. 

Proposed text:  

“(b) “extermination” includes the intentional infliction of conditions of life, inter alia the 

deprivation of access to food, safe water, sanitation and medicine, calculated to bring about the 

destruction of part of a population;” 

 

While deprivation of water and sanitation are implicitly included in the definition of this crime, 

it would aid in prosecutions and preparing case files to make it explicit that the deprivation of 

water is an explicit ground for finding extermination. Deprivation of access to water can result 

in death even more rapidly than deprivation of food and medicine, while the physical 

vulnerability of children makes them suffer disproportionately from malnutrition, impaired 

physical and cognitive growth, and waterborne diseases [Convention on the Rights of the Child, 

art. 24 (c); The Committee on the Rights of the Child has also noted the responsibility of states 

to provide access to clean drinking water for young children and adolescents at school to 

support early development. UN Committee on the Rights of the Child, General Comment No. 

7, Implementing child rights in early childhood, U.N. Doc. CRC/C/GC/7/Rev.1, 20 (2006), 

para. 27 (a); UN Committee on the Rights of the Child, General Comment No. 4, Adolescent 

health and development in the context of the Convention on the Rights of the Child, U.N. Doc. 

CRC/GC/2003/4 (2003), para. 17.]. 

 

Poland proposes to amend Article 2 paragraph 2 point (d) in the following way. 

Proposed text:  

“(d) “deportation or forcible transfer of population” means forced displacement of the persons 

concerned by expulsion or other coercive acts from the area in which they are lawfully present, 

or prevention of their return without grounds permitted under international law;” 

 

Poland proposes to revise the definition of “deportation or forcible transfer of population” by 

stipulating explicitly that prevention of return is within the scope of forced displacement. It is 

advisable to revise the definition of “deportation and forcible transfer of population” to better 



reflect the reality of the crime, which will continue as long as those forcibly displaced are 

prevented from returning. 

 

Poland proposes to amend Article 2 paragraph 2 subparagraph (f) in the following way. 

Proposed text:  

“(f) “forced pregnancy” means the unlawful confinement of a person  forcibly made pregnant, 

with the intent of affecting the ethnic composition of any population or carrying out other grave 

violations of international law. This definition shall not in any way be interpreted as affecting 

national laws relating to pregnancy;” 

 

Poland proposes to replace “woman” with “person” in paragraph 2(2)(f). This amendment 

forms part of Poland's comprehensive approach to strengthening the protection of children in 

the future convention. Limiting the definition to women excludes girls and the use of the term 

“woman” alone in the definition of forced pregnancy could be misread to exclude people under 

18. In the opinion of Poland, the definition should be inclusive of anyone who might be a victim 

of forced pregnancy.  

 

Poland proposes to amend Article 2 paragraph 2 with a new paragraph (f1). 

Proposed text:  

“(f1)“Forced marriage” means compelling a person to enter into a conjugal union with another 

person by the use of physical or psychological force;” 

 

For the justification of inclusion of forced marriage, see comments above. Poland notices that 

inclusion of the definition of forced marriage must be aligned with the provision of Article 23 

of the 1966 International Covenant on Civil and Political Rights which emphasizes that “No 

marriage shall be entered into without the free and full consent of the intending spouses.” and 

with the Human Rights Committee, General Comment 19, Article 23. 

 

Poland proposes to adjust Article 2 paragraph 2 subparagraph (g) in the following way. 

Proposed text:  

“(g) “persecution” means the intentional and severe deprivation of fundamental rights contrary 

to international law by reason of the beliefs and opinions or identity of the group or 

collectivity;” 

 

Deleted: woman



Poland proposes to add “beliefs and opinions” to emphasize that individual opinions, not 

necessarily linked with membership in a particular party or other organization, cannot be basis 

of the persecution. Such a holistic approach, not tied to identity with a particular group, is 

reflected in numerous domestic legal acts, e.g. Article 118 para. 3 of Poland’s Criminal Code, 

which uses the notion of “worldview” [światopogląd]. 

 

Poland proposes to amend Article 5 paragraph 1 in the following way. 

Proposed text:  

“1. No State shall expel, return (refouler), surrender or extradite a person to another territory 

where there are substantial grounds for believing that he or she would be in danger of being 

subjected to a crime against humanity.” 

 

Poland proposes to make the provision more precise by replacing the word “State” with 

“territory”. The phrase “to another State” may limit the scope of application of the regulation 

solely to relations between States. It therefore seems reasonable to consider replacing this 

wording with a reference to “territory”, which would allow the regulation to encompass 

situations concerning territories under the jurisdiction or control of a single State. One can, after 

all, imagine the return of an individual to territory whose legal status is undefined and over 

which no state or de facto territorial regime exercises jurisdiction. This amendment is consistent 

with the wording of Article 33 of the Geneva Convention: “to the frontiers of territories”.  

In the view of Poland, such a provision better captures the essence of the principle of non-

refoulement in customary international law, both in the context of international refugee law and, 

above all, international human rights law. This essence consists in the impermissibility of 

returning (in any legal form) an individual to a place where they would be at risk of prohibited 

treatment. The status or legal nature of the place to which such return is to occur should be 

irrelevant from the perspective of the individual’s rights. Furthermore, this interpretation of the 

principle of non-refoulement relieves States of the need to classify the status of the entities to 

which return is to occur, as this becomes irrelevant. The proposed amendment is consistent with 

the requirements of international human rights law. At the same time, it is pragmatic, because 

it relieves States of the need to potentially classify the status of such entities as unrecognized 

states. 

 

Poland proposes to amend Article 12 paragraph 2 in the following way. 

Proposed text:  
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“2. Each State shall, in accordance with its national law, enable the views and concerns of 

victims of a crime against humanity, including children and people with disabilities, to be 

presented and considered at appropriate stages of criminal proceedings against alleged 

offenders in a manner not prejudicial to the rights referred to in draft article 11.” 

 

Poland proposes to amend Article 12 paragraph 3 by giving it the following wording.  

Proposed text: 

“3. Each State shall take the necessary measures to ensure in its legal system that the victims of 

a crime against humanity, committed through acts attributable to the State under international 

law or committed in any territory under its jurisdiction, have the right to obtain adequate, 

prompt and effective reparation, including through judicial and administrative procedures or 

any other reparation programs, for material and moral damages, on an individual or collective 

basis, consisting, as appropriate, of one or more of the following or other forms: restitution; 

compensation; satisfaction; rehabilitation; cessation and guarantees of non-repetition. Each 

State shall further ensure that special attention be given to ensuring reparation for targeted 

victims.” 

 

Poland proposes amending the provision on reparation for victims. The current wording, which 

uses the term “in their legal systems”, may be interpreted as limiting the framework for 

reparation to legal (judicial) proceedings only. As this is not current state practice and the right 

of victims to reparation may be realized in different ways, Poland suggests amending the 

wording to make direct reference to judicial and administrative procedures, as well as to any 

other programmes that States may implement. Additionally, PL supports a direct reference to 

the need for reparation to be adequate, prompt and effective, in accordance with the 

understanding of these terms in international and domestic jurisprudence. 

 

Poland proposes to insert into Article 12 a separate additional paragraph. 

Proposed text:  

4. Each State shall take the necessary measures to ensure that: 

(a) For the purposes of the present articles, a child means every human being below the age of 

eighteen years unless under the law applicable to the child, majority is attained earlier. 

(b) In all cases concerning children, the best interests of a child shall be a primary consideration, 

and a child who is capable of forming its own views shall have the right to express those views 



freely, the views of the child being given due weight in accordance with the age and maturity 

of the child.  

(c) Every child shall have, without any discrimination, the right to such measures of protection 

as are required by its status as a minor. Each State shall take all appropriate measures to promote 

physical and psychological recovery and social reintegration of such children in an environment 

which fosters the health, self-respect and dignity of the child. 

 

Poland proposes to insert into Article 12 a separate paragraph dedicated to the enhancement of 

the rights of the children. This amendment forms part of Poland's comprehensive approach to 

strengthening the protection of children in the future convention. The proposed amendment 

reflects Poland’s strong belief that every child, whether a perpetrator or a victim of a crime 

against humanity, shall have, without any discrimination, the right to such measures of 

protection as are required by their status as a minor. The proposal is based on a premise that, as 

indicated in the Declaration of the Rights of the Child, “the child, by reason of his physical and 

mental immaturity, needs special safeguards and care, including appropriate legal protection.” 

For reasons of clarity, the future convention should contain an uncontroversial definition of a 

child as a minor under 18. It should elaborate that the guiding principle in all cases concerning 

children is the best interest of the child. This threefold concept includes a substantive right, a 

fundamental and interpretative legal principle and a rule of procedure that is aimed at ensuring 

the full and effective enjoyment of all the rights of a child. It should ensure the holistic 

development of the child, the well-being of a child in a broad sense which includes their basic 

material, physical, educational and emotional needs as well as their need for affection and 

safety. Children should be treated as fully-fledged human beings whose voices are to be heard 

and whose rights known and respected. Therefore, every child capable of forming their own 

views, whether a perpetrator or a victim of a crime against humanity, should be heard and their 

views taken into consideration in accordance with their age and maturity. Furthermore, the 

protection of children’s dignity requires the establishment of measures of protection required 

by their status as minors. In Poland’s opinion, psychosocial rehabilitation and social 

reintegration of children involved as perpetrators or victims in crimes against humanity is not 

receiving the attention it deserves, especially given the multiple and complex crises we are 

facing today. This topic should be addressed directly in the convention. 

The Polish proposal uses formulations already applied in other international instruments and 

widely accepted by states, e.g. Article 24 (1) ICCPR “Every child shall have, without any 

discrimination as to race, colour, sex, language, religion, national or social origin, property or 



birth, the right to such measures of protection as are required by his status as a minor, on the 

part of his family, society and the State.” 

 

Poland proposes to amend Article 15 paragraph 2 in the following way. 

Proposed text: 

“2. Any dispute between two or more States concerning the interpretation or application of the 

present draft articles that is not settled through negotiation within a period of six months shall, 

at the request of one of those States, be submitted to the International Court of Justice, unless 

those States agree to submit the dispute to arbitration.” 

 

Poland proposes to introduce a time limit for negotiations before a case is brought by one of the 

parties to the ICJ. Introducing such a requirement would align the future convention’s wording 

with other main human rights treaties (e.g., Art. 30 of CAT) and help to avoid situations where 

one party prolongs negotiations to avoid a judicial solution to the dispute. 



The Government of the Republic of Poland 

Proposals of Amendments 

to the Draft Articles on Prevention and Punishment of Crimes Against Humanity 

 

Poland proposes to insert a new subparagraph (g1) to Article 2 paragraph 1. 

Proposed text: 

Article 2 Definition of crimes against humanity  

(…) 

(g1) forced marriage; 

 

Poland proposes to amend Article 2 paragraph 1 subparagraph (h) as follows.  

Proposed text:  

“(h) persecution against any identifiable group or collectivity on political, racial, national, 

ethnic, cultural, religious, gender, age or disability or other grounds that are universally 

recognized as impermissible under international law,;” 

 

Poland proposes to amend Article 2 paragraph 1 by adding a new subparagraph (h1) as 

follows. 

Proposed text: 

“(h1) recruiting persons under the age of 18 in the context of an attack, or using them to 

participate in the attack;” 

 

Poland proposes to amend Article 2 paragraph 2 subparagraph (b) in the following way. 

Proposed text:  

“(b) “extermination” includes the intentional infliction of conditions of life, inter alia the 

deprivation of access to food, safe water, sanitation and medicine, calculated to bring about the 

destruction of part of a population;” 

 

Poland proposes to amend Article 2 paragraph 2 point (d) in the following way. 

Proposed text:  

“(d) “deportation or forcible transfer of population” means forced displacement of the persons 

concerned by expulsion or other coercive acts from the area in which they are lawfully present, 

or prevention of their return without grounds permitted under international law;” 
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Poland proposes to amend Article 2 paragraph 2 subparagraph (f) in the following way. 

Proposed text:  

“(f) “forced pregnancy” means the unlawful confinement of a person  forcibly made pregnant, 

with the intent of affecting the ethnic composition of any population or carrying out other grave 

violations of international law. This definition shall not in any way be interpreted as affecting 

national laws relating to pregnancy;” 

 

Poland proposes to amend Article 2 paragraph 2 with a new paragraph (f1). 

Proposed text:  

“(f1)“Forced marriage” means compelling a person to enter into a conjugal union with another 

person by the use of physical or psychological force;” 

 

Poland proposes to adjust Article 2 paragraph 2 subparagraph (g) in the following way. 

Proposed text:  

“(g) “persecution” means the intentional and severe deprivation of fundamental rights contrary 

to international law by reason of the beliefs and opinions or identity of the group or 

collectivity;” 

 

Poland proposes to amend Article 5 paragraph 1 in the following way. 

Proposed text:  

“1. No State shall expel, return (refouler), surrender or extradite a person to another  territory 

where there are substantial grounds for believing that he or she would be in danger of being 

subjected to a crime against humanity.” 

 

Poland proposes to amend Article 12 paragraph 2 in the following way. 

Proposed text:  

“2. Each State shall, in accordance with its national law, enable the views and concerns of 

victims of a crime against humanity, including children and people with disabilities, to be 

presented and considered at appropriate stages of criminal proceedings against alleged 

offenders in a manner not prejudicial to the rights referred to in draft article 11.” 

 

Poland proposes to amend Article 12 paragraph 3 by giving it the following wording.  

Proposed text: 
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“3. Each State shall take the necessary measures to ensure in its legal system that the victims of 

a crime against humanity, committed through acts attributable to the State under international 

law or committed in any territory under its jurisdiction, have the right to obtain adequate, 

prompt and effective reparation, including through judicial and administrative procedures or 

any other reparation programs, for material and moral damages, on an individual or collective 

basis, consisting, as appropriate, of one or more of the following or other forms: restitution; 

compensation; satisfaction; rehabilitation; cessation and guarantees of non-repetition. Each 

State shall further ensure that special attention be given to ensuring reparation for targeted 

victims.” 

 

Poland proposes to insert into Article 12 a separate additional paragraph. 

Proposed text:  

4. Each State shall take the necessary measures to ensure that: 

(a) For the purposes of the present articles, a child means every human being below the age of 

eighteen years unless under the law applicable to the child, majority is attained earlier. 

(b) In all cases concerning children, the best interests of a child shall be a primary consideration, 

and a child who is capable of forming its own views shall have the right to express those views 

freely, the views of the child being given due weight in accordance with the age and maturity 

of the child.  

(c) Every child shall have, without any discrimination, the right to such measures of protection 

as are required by its status as a minor. Each State shall take all appropriate measures to promote 

physical and psychological recovery and social reintegration of such children in an environment 

which fosters the health, self-respect and dignity of the child. 

 

Poland proposes to amend Article 15 paragraph 2 in the following way. 

Proposed text: 

“2. Any dispute between two or more States concerning the interpretation or application of the 

present draft articles that is not settled through negotiation within a period of six months shall, 

at the request of one of those States, be submitted to the International Court of Justice, unless 

those States agree to submit the dispute to arbitration.” 


