Portugal’s Proposed Provisions on Monitoring, Prevention and Cooperation
Submission to the Preparatory Committee for the United Nations Conference of

Plenipotentiaries on the Prevention and Punishment of Crimes Against Humanity

— Explanatory note —

The draft articles on the prevention and punishment of crimes against humanity
adopted by the International Law Commission on second reading in 2019 (A/74/10) do not
provide for any standing implementation or monitoring mechanism. Although the Special
Rapporteur surveyed the available options in his Third Report (A/CN.4/704, Chapter VII), and
benefited from the Secretariat's comprehensive memorandum on existing treaty-based
monitoring mechanisms (A/CN.4/698), no proposal was advanced and the Commission
accepted that approach on second reading (A/CN.4/725, paras. 306—312). The matter is thus
left to the conference of plenipotentiaries.

A convention on the prevention and punishment of crimes against humanity that is
not accompanied by a standing implementation architecture would be lacking by comparison
to the instruments addressing the most serious crimes under international law. The Genocide
Convention sets the example of such shortcoming, whose preventive obligation remained
institutionally muted until judicially activated decades later. Prevention requires sustained
attention to situations of risk, the capacity to act with urgency when persons are at imminent
peril, and a forum in which States collectively overview their shared commitments.

A monitoring mechanism gives the prevention pillar an institutional anchor; a
Committee of independent experts performs the interpretive and supervisory function that
has come to characterise the modern treaty body system. Together, they constituent key
elements of a convention on the prevention and punishment of crimes against humanity

capable of carrying out the mission set out in its scope.

The provisions proposed below are intended to fill that institutional gap through a
deliberately streamlined architecture. Three draft articles are proposed for insertion after the
existing draft Article 15 (Settlement of disputes). The first draft article establishes a working

monitoring and prevention mechanism that is operational from entry into force of the
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Convention. The second provides for a Committee on Crimes Against Humanity, while
deferring its establishment — including concerning its composition, functions and working
methods — to an optional protocol to be negotiated in the future. The third establishes a
Meeting of Parties as the standing institutional venue for the implementation of the

Convention, including the elaboration of the optional protocol referred to in draft Article 17.

The architecture follows a two-tiered approach. Tier one, set out in draft Articles 16
and 18, is operational immediately and directly addresses the prevention pillar of the
Convention. Tier two, set out in draft Article 17, preserves the longer-term objective of an
independent expert body, delaying the decision on its establishment to the conclusion of an
optional protocol. This approach is anchored in the precedents provided for between the
International Covenant on Economic, Social and Cultural Rights and its later-created
Committee, as well as the relationship between the core human rights treaties and their
optional protocols on individual communications.

The numbering of the proposed draft articles is provided for ease of reference; final

placement and numbering would be settled during negotiations.

A. Monitoring and Prevention

Draft article 16

Monitoring and Prevention

1. With a view to giving full effect to the obligations of prevention and cooperation set
forth in the present Convention, the Parties establish a mechanism for monitoring and
prevention (hereinafter referred to as "the mechanism"), composed of:

a) The office of the Secretariat of the United Nations designated by the Secretary-
General of the United Nations for that purpose; and

b) The Meeting of the Parties referred to in article 18.

2. The office designated under paragraph 1(a) shall, in support of the present

Convention:
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a) Collect and analyse information from any reliable source on situations that may give
rise to crimes against humanity, and engage with the State or States concerned
with a view to addressing any serious risk of such crimes through dialogue and
cooperation;

b) Where information is received indicating that persons are at imminent risk of
becoming victims of crimes against humanity, request, as a matter of urgency, the
Party concerned to take all necessary measures, including interim measures, to
protect the persons at risk and to inform the office of the measures taken;

c) Facilitate, at the request of a Party, the provision of technical assistance and
capacity-building support, and the exchange of information and good practices
among Parties for the implementation of the present Convention;

d) Report annually on the discharge of its functions to the Meeting of the Parties and
to the General Assembly of the United Nations through the Secretary-General of
the United Nations;

e) Where it considers that the situation so requires, bring any matter to the urgent
attention of the Secretary-General of the United Nations, who may bring it, as
appropriate, to the attention of the General Assembly or the Security Council of the

United Nations, in accordance with the Charter of the United Nations.

The Meeting of the Parties shall provide oversight and guidance to the mechanism,
consider its annual report, and adopt such measures as may be necessary for the

effective discharge of its functions.

Each Party shall designate a national focal point for the implementation of the present
Convention, responsible for facilitating cooperation and for receiving and transmitting

communications from the mechanism.

In the discharge of its functions, the mechanism shall cooperate with relevant organs

of the United Nations, treaty bodies, international and regional organisations, and

national institutions.
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Commentary:

The mechanism established under this draft article is composed of two components that
operate in coordination. The Secretariat component, designated by the UN Secretary-General
under paragraph 1(a), provides the operational and analytical capacity necessary for
monitoring, prevention and urgent action. The Parties component, the Meeting of the Parties
referred to in paragraph 1(b) and further elaborated in draft Article 18, provides oversight,
political legitimation and the standing institutional venue. The formulation in paragraph 1(a)
— "the office of the Secretariat of the United Nations designated by the Secretary-General of
the United Nations for that purpose" — preserves institutional flexibility and autonomy,
allowing the UN Secretary-General to designate the office best placed to discharge the
functions considering the institutional arrangements in place at any given time.

The functions enumerated in paragraph 2 are inspired in Article 11 of the Optional Protocol
to the Convention against Torture (functions of the Subcommittee on Prevention) and from
Articles 30 and 34 of the International Convention for the Protection of All Persons from
Enforced Disappearance (urgent action and information to the General Assembly).
Subparagraph 2(b) is the central preventive contribution of the proposed mechanism: an
urgent procedure for the protection of persons at imminent risk, adapted from Article 30 of
the Convention on Enforced Disappearance, which is the only existing treaty-based procedure
expressly designed for urgent preventive intervention. Subparagraph 2(e) preserves the
Secretariat office's independent escalation route to the principal political organs of the United
Nations when the situation so requires, and is adapted from Article 34 of the referred
Convention.

The national focal point in paragraph 4 follows Article 33 of the Convention on the Rights of

Persons with Disabilities and Article 29 of the UN Convention against Corruption.
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B. Committee on Crimes against Humanity

Draft article 17

Committee on Crimes against Humanity

1. A Committee on Crimes Against Humanity shall be established, composed of
independent experts of high moral character and recognised competence in the fields

relevant to the present Convention, who shall serve in their personal capacity.

2. The Committee shall exercise such functions for the implementation of the present

Convention as may be determined.

3. The composition of the Committee, the procedure for the election of its members, its
functions and its working methods shall be set out in an optional protocol to the
present Convention, to be concluded as soon as practicable following the entry into

force of the present Convention.

Commentary:

Paragraph 1 provides for the establishment of the Committee on Crimes against Humanity as
a future feature of the Convention's architecture. The composition criteria — independent
experts of high moral character and recognised competence, serving in their personal
capacity — is well established in practice and reproduces the standard formulation across
CERD Article 8(1), ICCPR Article 28(2), CAT Article 17(1), CEDAW Article 17(1), CRC Article 43(2)
and CED Article 26(1).

Paragraph 2 generally indicates that the Committee will have implementation functions,
leaving the elaboration of those functions to the protocol-drafting process.

Paragraph 3 defers the operational architecture of the Committee — number of members,
election procedure, term of office, specific functions, and any admissibility criteria for any
communications procedure —to an optional protocol. It is based on the relationship between
the ICESCR and the subsequent decision creating its Committee (ECOSOC resolution 1985/17),
and between other human rights treaties and their optional protocols on individual

communications. The soft commitment in the second sentence of paragraph 3 records the
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political expectation that the protocol track will be taken up actively, while Parties to the

Convention preserve control over the timing and content of that process.

C. Meeting of the Parties

Draft article 18

Meeting of the Parties

1. The Parties shall meet biennially in a Meeting of the Parties, convened by the
Secretary-General of the United Nations, to review the implementation of the present
Convention and to consider any matter arising under it, including:

a) The report of the office referred to in article 16, paragraph 1(a);
b) The elaboration of the protocol referred to in article 17; and

c) Any further measures necessary to give full effect to the present Convention.

2. The Secretary-General of the United Nations shall provide the necessary services and

facilities for the Meeting of the Parties.

Commentary:

Modelled on Article 23 of the Convention on the Safety of United Nations and Associated
Personnel and Article 7 of Additional Protocol | to the Geneva Conventions, with elements of
Article 112 of the Rome Statute and Article 32 of the UNTOC. The Meeting of the Parties would
have three principal functions. First, under subparagraph 1(a), it provides oversight of the
mechanism established under draft Article 16 by considering the annual report of the
designated office. Second, under subparagraph 1(b), it serves as the institutional venue for
the elaboration of the optional protocol on the Committee referred to in draft Article 17.
Third, under subparagraph 1(c), it constitutes a standing forum for Parties to consider any
further measures necessary to give full effect to the Convention, preserving political space for
the Meeting of the Parties to develop additional working methods, establish working groups,
or take on functions that the optional protocol on the Committee will not cover.

The biennial frequency option seeks a balance between continuous engagement and the

resource efficiency.
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Portugal’s Proposed Provisions on Monitoring, Prevention and Cooperation
Submission to the Preparatory Committee for the United Nations Conference of

Plenipotentiaries on the Prevention and Punishment of Crimes Against Humanity

Draft article 16

Monitoring and Prevention

1. With a view to giving full effect to the obligations of prevention and cooperation set
forth in the present Convention, the Parties establish a mechanism for monitoring and
prevention (hereinafter referred to as "the mechanism"), composed of:

a) The office of the Secretariat of the United Nations designated by the Secretary-
General of the United Nations for that purpose; and

b) The Meeting of the Parties referred to in article 18.

2. The office designated under paragraph 1(a) shall, in support of the present

Convention:

a) Collect and analyse information from any reliable source on situations that may give
rise to crimes against humanity, and engage with the State or States concerned
with a view to addressing any serious risk of such crimes through dialogue and
cooperation;

b) Where information is received indicating that persons are at imminent risk of
becoming victims of crimes against humanity, request, as a matter of urgency, the
Party concerned to take all necessary measures, including interim measures, to
protect the persons at risk and to inform the office of the measures taken;

c) Facilitate, at the request of a Party, the provision of technical assistance and
capacity-building support, and the exchange of information and good practices
among Parties for the implementation of the present Convention;

d) Report annually on the discharge of its functions to the Meeting of the Parties and
to the General Assembly of the United Nations through the Secretary-General of

the United Nations;
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e) Where it considers that the situation so requires, bring any matter to the urgent
attention of the Secretary-General of the United Nations, who may bring it, as
appropriate, to the attention of the General Assembly or the Security Council of the

United Nations, in accordance with the Charter of the United Nations.

The Meeting of the Parties shall provide oversight and guidance to the mechanism,
consider its annual report, and adopt such measures as may be necessary for the

effective discharge of its functions.

Each Party shall designate a national focal point for the implementation of the present
Convention, responsible for facilitating cooperation and for receiving and transmitting

communications from the mechanism.

In the discharge of its functions, the mechanism shall cooperate with relevant organs
of the United Nations, treaty bodies, international and regional organisations, and

national institutions.

Draft article 17

Committee on Crimes against Humanity

A Committee on Crimes Against Humanity shall be established, composed of
independent experts of high moral character and recognised competence in the fields

relevant to the present Convention, who shall serve in their personal capacity.

The Committee shall exercise such functions for the implementation of the present

Convention as may be determined.

The composition of the Committee, the procedure for the election of its members, its
functions and its working methods shall be set out in an optional protocol to the
present Convention, to be concluded as soon as practicable following the entry into

force of the present Convention.
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Draft article 18

Meeting of the Parties

1. The Parties shall meet biennially in a Meeting of the Parties, convened by the
Secretary-General of the United Nations, to review the implementation of the present
Convention and to consider any matter arising under it, including:

a) The report of the office referred to in article 16, paragraph 1(a);
b) The elaboration of the protocol referred to in article 17; and

c) Any further measures necessary to give full effect to the present Convention.

2. The Secretary-General of the United Nations shall provide the necessary services and

facilities for the Meeting of the Parties.
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