PROPOSALS FOR AMENDMENTS TO THE DRAFT ARTICLES ON
PREVENTION AND PUNISHMENT OF CRIMES AGAINST HUMANITY
Submitted by the Republic of Korea
with Explanatory Notes

Note: Proposed additions are shown in underline and proposed deletions are shown in strikethrough.
Explanatory notes accompanying each proposal are provided for reference.

I. GENERAL COMMENTS

The Republic of Korea reaffirms its strong support for the ongoing discussions on and the eventual
adoption of a Convention on prevention and punishment of crimes against humanity. The Republic of
Korea believes that the draft articles on prevention and punishment of crimes against humanity
(hereinafter “the draft articles™) constitute a solid and carefully balanced foundation for negotiations,
reflecting the International Law Commission’s considered legal expertise and extensive deliberations
over several years. The Republic of Korea commends the excellent work by the ILC the under the
leadership of the Special Rapporteur, for the quality and depth of the resulting text and its commentaries.

The Republic of Korea strongly supports the elaboration of a legally binding instrument on the basis of
the draft articles. The Republic of Korea submits the proposals for amendments set out below pursuant
to General Assembly resolution 79/122, operative paragraph 9, and the invitation of the Preparatory
Committee. In doing so, the Republic of Korea wishes to reserve its right to submit additional proposals
for amendments or comments at any stage of the preparatory process and during the United Nations
Conference of Plenipotentiaries, including in response to proposals submitted by other delegations or
to developments in the negotiations. The present submission should not be construed as exhaustive of
the Republic of Korea’s positions on the draft articles.

The Republic of Korea will continue to engage constructively and inclusively in the negotiation process,
with a view to achieving the broadest possible convergence to the future convention. In that spirit, the
Republic of Korea stands ready to engage in good-faith consultations with all interested delegations and
stakeholders in a cooperative spirit, toward the successful advancement of our shared objectives.

I1. AMENDMENT PROPOSALS

A. Draft Article 12

1. Each State shall take the necessary measures to ensure that:

(a) any person who alleges that acts constituting crimes against humanity have been or
are being committed in any territory under its jurisdiction has the right to complain to the
competent authorities; and

(b) complainants, victims, witnesses, and their relatives and representatives, as well as
other persons participating in any investigation, prosecution, extradition, surrender or other
proceeding within the scope of the present draft articles, shall be protected against ill-treatment
or intimidation as a consequence of any complaint, information, testimony or other evidence
given. Protective measures shall be without prejudice to the rights of the alleged offender
referred to in draft article 11.

2. Each State shall, in accordance with its national law, enable the views and concerns of victims
of a crime against humanity to be presented and considered at appropriate stages of criminal proceedings
against alleged offenders in a manner not prejudicial to the rights referred to in draft article 11.



3. Each State shall take the necessary measures to ensure in its legal system that the victims of a
crime against humanity, committed through acts attributable to the State under international law or
committed in any territory under its jurisdiction, have the right to obtain reparation for material and
moral damages, on an individual or collective basis, consisting, as appropriate, of one or more of the
following or other forms: restitution; compensation; satisfaction; rehabilitation; cessation and
guarantees of non-repetition.

Explanatory Note — Draft Article 12
The Republic of Korea proposes two modifications to draft article 12, paragraph 1.

First, with respect to sub-paragraph (a), the Republic of Korea proposes to insert the phrase “in any
territory under its jurisdiction” after “have been or are being committed”. The proposed text would thus
read: “any person who alleges that acts constituting crimes against humanity have been or are being
committed in any territory under its jurisdiction has the right to complain to the competent authorities”.

The proposed addition aligns the provision with article 13 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, which serves as a principal model for this
provision, as acknowledged in paragraph 9 of the ILC’s commentary to draft article 12. It also ensures
internal coherence with the jurisdictional framework established under draft article 7.

Second, with respect to sub-paragraph (b), the Republic of Korea proposes to insert “, surrender” after
“extradition” in the enumeration of proceedings in which persons are entitled to protection. The
proposed amendment ensures that the protective scope of the provision is harmonized with the
amendments proposed to draft article 13, reflecting the inclusion of surrender to international criminal
jurisdictions as a relevant category of proceedings. The term “surrender” already appears alongside
“extradition” in draft article 7, paragraph 2(“it does not extradite or surrender”), draft article 9,
paragraph 1(“extradition or surrender proceedings”), and draft article 10(“if it does not extradite or
surrender”). It would be anomalous for this sub-paragraph to omit surrender when these provisions
already treat it as a distinct procedural category.

B Draft Article 13

Extradition and Surrender

1. This draft article shall apply to the offences covered by the present draft articles when a
requesting State seeks the extradition of a person who is present in territory under the jurisdiction of a
requested State.

2. Each of the offences covered by the present draft articles shall be deemed to be included as an
extraditable offence in any extradition treaty existing between States. States undertake to include such
offences as extraditable offences in every extradition treaty to be concluded between them.

3. For the purposes of extradition between States, an offence covered by the present draft articles
shall not be regarded as a political offence or as an offence connected with a political offence or as an
offence inspired by political motives. Accordingly, a request for extradition based on such an offence
may not be refused on these grounds alone.

4. If a State that makes extradition conditional on the existence of a treaty receives a request for
extradition from another State with which it has no extradition treaty, it may consider the present draft
articles as the legal basis for extradition in respect of any offence covered by the present draft articles.

5. A State that makes extradition conditional on the existence of a treaty shall, for any offence
covered by the present draft articles:

(a) inform the Secretary-General of the United Nations whether it will use the present



draft articles as the legal basis for cooperation on extradition with other States; and

(b) if it does not use the present draft articles as the legal basis for cooperation on
extradition, seek, where appropriate, to conclude treaties on extradition with other States in
order to implement this draft article.

6. States that do not make extradition conditional on the existence of a treaty shall recognize the
offences covered by the present draft articles as extraditable offences between themselves.

7. Extradition shall be subject to the conditions provided for by the national law of the requested
State or by applicable extradition treaties, including the grounds upon which the requested State may
refuse extradition.

8. The requesting and requested States shall, subject to their national law, endeavour to expedite
extradition procedures and to simplify evidentiary requirements relating thereto.

9. If necessary, the offences covered by the present draft articles shall be treated, for the purposes
of extradition between States, as if they had been committed not only in the place in which they occurred
but also in the territory of the States that have established jurisdiction in accordance with draft article
7, paragraph 1.

10. If extradition, sought for purposes of enforcing a sentence, is refused because the person
sought is a national of the requested State, the requested State shall, if its national law so permits and
in conformity with the requirements of such law, upon application of the requesting State, consider the
enforcement of the sentence imposed under the national law of the requesting State or the remainder
thereof.

11. Nothing in the present draft articles shall be interpreted as imposing an obligation to extradite
if the requested State has substantial grounds for believing that the request has been made for the
purpose of prosecuting or punishing a person on account of that person’s gender, race, religion,
nationality, ethnic origin, culture, membership of a particular social group, political opinions or other
grounds that are universally recognized as impermissible under international law, or that compliance
with the request would cause prejudice to that person’s position for any of these reasons.

12. A requested State shall give due consideration to the request of the State in the territory under
whose jurisdiction the alleged offence has occurred.

13. Before refusing extradition, the requested State shall consult, as appropriate, with the
requesting State to provide it with ample opportunity to present its opinions and to provide information
relevant to its allegation.

14. Any matters relating to surrender of a person to a competent international criminal court or
tribunal having jurisdiction over the offence shall be governed in accordance with applicable treaties or
other international instruments of such court or tribunal.

Explanatory Note — Draft Article 13

The Republic of Korea proposes to amend the title of draft article 13 from “Extradition” to “Extradition
and Surrender”, and to add a new paragraph 14, reading as follows:

“14. Any matters relating to surrender of a person to a competent international
criminal court or tribunal having jurisdiction over the offence shall be governed in
accordance with applicable treaties or other international instruments of such court or
tribunal.”

Draft article 10 expressly contemplates the option of surrendering an alleged offender not only to
another State but also to “a competent international criminal court or tribunal”. However, draft article



13, as currently drafted, addresses exclusively the horizontal (inter-State) dimension of extradition and
does not separately address the vertical dimension of surrender to an international criminal jurisdiction.
This creates a lacuna in the draft articles that could give rise to uncertainty in implementation.

The proposed amendment addresses this gap by making explicit that matters of surrender to a competent
international criminal court or tribunal are governed by the applicable legal instruments of that court or
tribunal (such as the Rome Statute of the International Criminal Court). The amendment does not seek
to expand the obligations of States with respect to international courts but rather to clarify the applicable
legal framework so as to avoid ambiguity.

C. Draft Article 14

1. States shall afford one another the widest measure of mutual legal assistance in investigations,
prosecutions and judicial proceedings in relation to the offences covered by the present draft articles in
accordance with this draft article.

2. In relation to the offences for which a legal person may be held liable in accordance with draft
article 6, paragraph 8, in the requesting State, mutual legal assistance shall be afforded to the fullest
extent possible under relevant laws, treaties, agreements and arrangements of the requested State with
respect to investigations, prosecutions, judicial and other proceedings.

3. Mutual legal assistance to be afforded in accordance with this draft article may be requested
for any of the following purposes:

(a) identifying and locating alleged offenders and, as appropriate, victims, witnesses or
others;
(b) taking evidence or statements from persons, including by video conference;
(©) effecting service of judicial documents;
(d) executing searches and seizures;
(e) examining objects and sites, including obtaining forensic evidence;
® providing information, evidentiary items and expert evaluations;
(2) providing originals or certified copies of relevant documents and records;
(h) identifying, tracing, freezing or seizing proceeds of crime, property, instrumentalities
or other things for evidentiary or other purposes, without prejudice to the rights of bona fide
third parties;
1 facilitating the voluntary appearance of persons in the requesting State; or
)] any other type of assistance that is not contrary to the national law of the requested
State.
4. States shall not decline to render mutual legal assistance pursuant to this draft article on the

ground of bank secrecy.

5. States shall consider, as may be necessary, the possibility of concluding bilateral or multilateral
agreements or arrangements that would serve the purposes of, give practical effect to, or enhance the
provisions of this draft article.

6. Without prejudice to its national law, the competent authorities of a State may, without prior
request, transmit information relating to crimes against humanity to a competent authority in another



State where they believe that such information could assist the authority in undertaking or successfully
concluding investigations, prosecutions and judicial proceedings or could result in a request formulated
by the latter State pursuant to the present draft articles.

7. The provisions of this draft article shall not affect the obligations under any other treaty,
bilateral or multilateral, that governs or will govern, in whole or in part, mutual legal assistance between
the States in question.

8. The draft annex to the present draft articles shall apply to requests made pursuant to this draft
article if the States in question are not bound by a treaty of mutual legal assistance. If those States are
bound by such a treaty, the corresponding provisions of that treaty shall apply, unless the States agree
to apply the provisions of the draft annex in lieu thereof. States are encouraged to apply the draft annex
if it facilitates cooperation.

9. States shall consider, as appropriate, entering into agreements or arrangements with
international mechanisms that are established by the United Nations or by other international
organizations and that have a mandate to collect evidence with respect to crimes against humanity.

Explanatory Note — Draft Article 14
The Republic of Korea proposes to amend draft article 14, paragraph 3(h) to read as follows:

“(h) identifying, tracing, freezing or seizing proceeds of crime, property,
instrumentalities or other things for evidentiary or other purposes, without prejudice
to the rights of bona fide third parties;”

The current text of draft article 14(3)(h) lists “identifying, tracing or freezing” as purposes for which
mutual legal assistance may be requested. The Republic of Korea proposes the addition of “or seizing”
to align this provision with article 93, paragraph 1(k), of the Rome Statute, which expressly includes
“seizing” alongside tracing, freezing and confiscation in the context of cooperation. The omission of
seizure from the current text creates an inconsistency with the Rome Statute and may limit the practical
utility of this paragraph in asset recovery operations.

The Republic of Korea further proposes to add the phrase “, without prejudice to the rights of bona fide
third parties” at the end of sub-paragraph (h). This standard safeguard clause, also reflected in article
93(1)(k) of the Rome Statute, is necessary to protect legitimate property rights and ensure that measures
taken pursuant to this provision do not unduly affect third parties acting in good faith. Its inclusion
enhances legal certainty and reflects well-established principles of international and domestic asset
recovery law.

D. Final Clauses (New)

The Annex to the present Convention shall constitute an integral part thereof.

Explanatory Note — Final Clauses

The Republic of Korea proposes to include among the final clauses of the future convention to be drafted
at the later stage a provision reading:

“The Annex to the present Convention shall constitute an integral part thereof.”

The proposed provision follows the established drafting practice of international treaty instruments.
Many multilateral conventions expressly confirm that their annexes form an integral part of the



instrument, thereby ensuring that the Annex is treated as fully binding and is not susceptible to selective
application. Given the substantive importance of the mutual legal assistance procedures contained in
the Annex — which provide essential operational guidance for the implementation of draft article 14
— the Republic of Korea considers it important to make this relationship explicit in the text of the
convention.

/END/



