Proposals for Amendments to the Draft Articles on the Prevention and
Punishment of Crimes against Humanity, adopted by the International Law
Commission in 2019

Article 6
Add Article 6 bis with the following wording:

~immunity ratione materiae from the exercise of criminal jurisdiction by a State Party shall
not apply in respect of crimes against humanity.”

Brief explanation of the proposed amendment

Romania is of the opinion that this new article reflects customary international law while
considering the need to ensure accountability for crimes against humanity which are
among the most serious international crimes.

As mentioned by the ILC in the report of its seventy-third session held in 2022, there has
been a discernible trend towards limiting the applicability of immunity from jurisdiction
ratione materiae in respect of certain types of behavior that constitute crimes under
international law. This trend has been reflected in decisions taken by national courts, in
literature and in proceedings before international courts (such as the European Court of
Human Rights - Jones and Others v. the United Kingdom, applications nos. 34356/06 and
40528/06, judgment of 14 January 2014).

Moreover, this new provision would ensure that other existing standards and legal
principles are taken into account, such as those enshrined in international humanitarian
law, international human rights law and international criminal law. It will also ensure that
immunity fulfils the purpose for which it was established - to protect the sovereign equality
and legitimate interests of States - and that it is not turned into a procedural mechanism
meant to block attempts to establish the criminal responsibility of certain State officials
arising from the commission of one of the most serious crimes under international law.



Article 15
Replace the text in paragraph 2 as follows:

“Any disputes between two or more States concerning the interpretation or application of
the present draft articles shall be submitted to the International Court of Justice at the
request of any of the parties to the dispute.”

Delete paragraphs 3 and 4.

Brief explanation of the proposed amendment

This amendment, along with the one concerning the prohibition of reservations to the
Convention (as presented below), is intended to render the jurisdiction of the International
Court of Justice mandatory for disputes related to the future Convention on prevention
and punishment of crimes against humanity. The wording of the proposal is inspired by
Article IX of the Genocide Convention.

Add a new article with the following wording:
"Prohibition of reservations

No reservations may be made to this Convention.”

Brief explanation of the proposed amendment

In our view, the recognition of the peremptory character of the prohibition of crimes
against humanity is not sufficient for reservations to the provisions of the future
Convention to be considered as incompatible with its object and purpose, according to
Article 19 of the Vienna Convention on the Law of Treaties. Thus, a specific provision
prohibiting reservations to the Convention is the most effective way of observing the
objective and purpose of the future Convention and preserving its integrity.



