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Proposals for Amendments to Draft Articles on Prevention and Punishment of 

Crimes Against Humanity  

 

Preamble  

 

…  

 

Mindful that throughout history millions of children, women and men have been 

victims of crimes that deeply shock the conscience of humanity,  

 

Recognizing that crimes against humanity threaten the peace, security and well-

being of the world,  

 

Recalling the principles of international law embodied in the Charter of the 

United Nations,  

 

Recalling also that the prohibition of crimes against humanity is a peremptory 

norm of general international law (jus cogens), 

 

Affirming that crimes against humanity, which are among the most serious crimes 

of concern to the international community as a whole, must be prevented in conformity 

with international law,  

 

Determined to put an end to impunity for the perpetrators of these crimes and 

thus to contribute to the prevention of such crimes, 

 

Considering the definition of crimes against humanity set forth in article 7 of the 

Rome Statute of the International Criminal Court,  

 

Recalling that it is the duty of every State to exercise its criminal jurisdiction 

with respect to crimes against humanity,  

 

Considering the rights of victims, witnesses and others in relation to crimes 

against humanity, as well as the right of alleged offenders to fair treatment,  

 

Considering also that, because crimes against humanity must not go unpunished, 

the effective prosecution of such crimes must be ensured by taking measures at the 

national level and by enhancing international cooperation, including with respect to 

extradition and mutual legal assistance, 

 

Comment 

 

As the Preamble touches on matters that are contingent on the substantive obligations 

to be negotiated in the rest of the Draft Articles, Singapore proposes to revisit the 

Preamble after the contents of the Draft Articles are negotiated to ensure proper 

alignment and consensus-based outcomes.  
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Article 4  

Obligation of prevention 

 

Each State undertakes to prevent crimes against humanity, in conformity with 

international law, through: 

 

(a)  effective legislative, administrative, judicial or other appropriate 

preventive measures in any territory under its jurisdiction; and 

 

(b)  cooperation with other States, and as appropriate, relevant 

intergovernmental organizations and other organizations. 

 

Rationale  

 

The undertaking in Draft Article 4(b) for States Parties to cooperate with “relevant 

intergovernmental organizations” and “other organizations” is not commonly found in 

other multilateral conventions addressing crimes, and it is not clear when States Parties 

will be required to cooperate with such organisations. In particular, in respect of 

“relevant intergovernmental organizations”, the International Law Commission (“ILC”) 

has explained, in its commentary on the Draft Articles, that “cooperation with any 

particular intergovernmental organization will depend, among other things, on the 

organization’s functions and mandate, on the legal relationship of the State to that 

organization, and on the context in which the need for cooperation arises”. This idea 

would be captured more accurately by providing that States Parties undertake to 

cooperate with “relevant intergovernmental organizations … as appropriate”. 

According to the ILC’s commentary, we understand that the current placement of “as 

appropriate” is to apply it to “other organizations” only. We therefore propose to move 

the term “as appropriate” such that the term “as appropriate” applies to qualify relevant 

intergovernmental organisations and other organisations.  

 

 

Article 5  

Non-refoulement 

 

1.  No State shall expel, return (refouler), surrender or extradite a person to another 

State where there are substantial grounds for believing that he or she would be in danger 

of being subjected to a crime against humanity. 

 

2.  For the purpose of determining whether there are such grounds, the competent 

authorities shall take into account all relevant considerations. 

 

 

 

Rationale 

 

Deleted: ,

Deleted: , as appropriate,

Deleted: , including, where applicable, the existence in the 
State concerned of a consistent pattern of gross, flagrant or 

mass violations of human rights or of serious violations of 

international humanitarian law
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Draft Article 5(2) concerns the determination, by competent authorities, whether there 

are substantial grounds for believing that a person would be in danger of being subject 

to a crime against humanity. In such a determination, the elements of the definition of 

“crime against humanity” in Draft Article 2 would be key considerations. However, as 

currently drafted, Draft Article 5(2) emphasises other considerations instead (i.e. a 

pattern of violations of human rights or international humanitarian law). This dilutes the 

focus on the definition of “crimes against humanity” in Draft Article 2, and risks 

layering on a different standard for interpreting this definition. The proposed edits 

address this by deleting the latter half of Draft Article 5(2).  

 

 

Article 6  

Criminalization under national law 

 

1.  Each State shall take the necessary measures to ensure that crimes against 

humanity constitute offences under its criminal law. 

 

2.  Each State shall take the necessary measures to ensure that the following acts are 

offences under its criminal law: 

 

(a)  committing a crime against humanity; 

(b)  attempting to commit such a crime; and 

(c)  ordering, soliciting, inducing, aiding, abetting or otherwise assisting in or 

contributing to the commission or attempted commission of such a crime. 

 

3.  Each State shall also take the necessary measures to ensure that commanders and 

other superiors are criminally responsible for crimes against humanity committed by 

their subordinates if they knew, or had reason to know, that the subordinates were about 

to commit or were committing such crimes and did not take all necessary and reasonable 

measures in their power to prevent their commission, or if such crimes had been 

committed, to punish the persons responsible. 

 

4.  Each State shall take the necessary measures to ensure that, under its criminal 

law, the fact that an offence referred to in this draft article was committed pursuant to 

an order of a Government or of a superior, whether military or civilian, is not a ground 

for excluding criminal responsibility of a subordinate. 

 

5.  Each State shall take the necessary measures to ensure that, under its criminal 

law, the fact that an offence referred to in this draft article was committed by a person 

holding an official position is not a ground for excluding criminal responsibility.  

 

6.  Each State shall take the necessary measures to ensure that, under its criminal 

law, the offences referred to in this draft article shall not be subject to any statute of 

limitations. 
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7.  Each State shall take the necessary measures to ensure that, under its criminal 

law, the offences referred to in this draft article shall be punishable by appropriate 

penalties that take into account their grave nature. 

 

8.  Subject to the provisions of its national law, each State shall take measures, 

where appropriate, to establish the liability of legal persons for the offences referred to 

in this draft article. Subject to the legal principles of the State, such liability of legal 

persons may be criminal, civil or administrative. 

 

Comment 

 

Regarding Draft Article 6(5), Singapore agrees with the clarification by the ILC, in 

paragraph 31 of the ILC’s commentary on Draft Article 6, that Draft Article 6(5) has no 

effect on any procedural immunity that a foreign State official may enjoy before a 

national criminal jurisdiction, which continues to be governed by conventional and 

customary international law. It does not preclude raising immunity of State officials as 

a procedural bar to the exercise of foreign criminal jurisdiction over State officials.  

 

Regarding Draft Article 6(7), Singapore is of the view that the current formulation of 

Draft Article 6(7), which is reflected in a large number of widely subscribed treaties 

relating to crimes, is also appropriate in this context. It ensures that crimes against 

humanity are punished with appropriate penalties under national criminal law, 

determined by each State in conformity with its international legal obligations. Detailed 

provision in the Rome Statute on appropriate punishment should be viewed in that 

particular context of prescribing the sentencing discretion of a newly created tribunal.  

 

 

Article 7  

Establishment of national jurisdiction 

 

1.  Each State shall take the necessary measures to establish its jurisdiction over the 

offences covered by the present draft articles in the following cases: 

 

(a)  when the offence is committed in any territory under its jurisdiction or on 

board a ship or aircraft registered in that State; 

(b)  when the alleged offender is a national of that State or, if that State 

considers it appropriate, a stateless person who is habitually resident in that 

State’s territory; 

(c)  when the victim is a national of that State if that State considers it 

appropriate. 

 

2.  Each State shall also take the necessary measures to establish its jurisdiction over 

the offences covered by the present draft articles in cases where the alleged offender is 

a national of any State Party and is present in any territory under its jurisdiction, and it 

does not extradite or surrender the person in accordance with the present draft articles. 
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3.  Without prejudice to norms of general international law, the present draft articles 

do not exclude the exercise of any criminal jurisdiction established by a State in 

accordance with its national law. 

 

Rationale 

 

Regarding Draft Article 7(2), Singapore’s understanding, which was affirmed by the 

Special Rapporteur in his fourth report on crimes against humanity (A/CN.4/725), is 

that Draft Article 7(2) is intended to provide an additional treaty-based jurisdiction in 

respect of an alleged offender on the basis of presence alone when none of the other 

connecting factors are present, thus such jurisdiction can only be established and 

exercised in respect of nationals of States Parties. The proposed edits expressly 

incorporate this understanding into Draft Article 7(2), for legal certainty. The term 

“State Party” is used in the proposed edits, on the understanding that all references to 

“State” and “States” in the Draft Articles will eventually be replaced with “State Party” 

and “States Parties” respectively.  

 

Regarding Draft Article 7(3), the ILC has explained, in paragraph 10 of its commentary 

on Draft Article 7, that the right of States Parties to establish national jurisdiction 

beyond the scope of treaties is “without prejudice to any applicable rules of international 

law”. The proposed edits expressly incorporate this important qualification into Draft 

Article 7(3), and would ensure consistency between Draft Article 7(3) and the 

corresponding provisions of other widely accepted multilateral conventions addressing 

crimes (e.g. the United Nations Convention against Corruption and the United Nations 

Convention against Transnational Organized Crime). 

 

Deleted: The
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