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Proposals of the Republic of Türkiye regarding the “Draft articles on prevention and 
punishment of crimes against humanity” 

  

The written proposals of the Republic of Türkiye regarding the “Draft articles on 
prevention and punishment of crimes against humanity” are presented below. These proposals 
are on a preliminary and non-exhaustive basis and should not be construed as reflecting our 
final position. At this stage, we reserve the right to make additional observations and drafting 
proposals. 

Prevention and Punishment of Crimes Against Humanity  

Preamble 

Replace the third paragraph with the following: 

“Recalling the principles of international law embodied in the Charter of the United 
Nations and in particular, the principles of sovereign equality of States and non-interference in 
the internal affairs of sovereign States,” 

Delete the fourth paragraph. 

Delete the seventh paragraph. 

Replace the eight paragraph with the following: 

“Recalling that it is the duty of every State to exercise its criminal jurisdiction with 
respect to crimes against humanity and affirming that priority should be given to the territorial 
or State of nationality jurisdiction,” 

After the eight paragraph, insert a new paragraph reading: 

“Recalling that every state has the right and duty to exercise its jurisdiction within the 
limits of its own national law and territorial competence,” 

In the last paragraph, replace the wording “including with respect to extradition and 
mutual legal assistance” with “among the High Contracting Parties” 

Article 1 

Replace Article 1 with the following: 

“The present draft articles apply to the prevention and punishment of crimes against 
humanity as defined in the Convention, without prejudice to the primacy of territorial or state 
of nationality jurisdiction.  

The offences covered under this Convention shall be interpreted in accordance with the 
national laws of States and the general principles of international law.” 

Article 2 

Replace the first paragraph with the following: 
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“For the purpose of the present draft articles, “crime against humanity” means any of 
the following acts when committed as part of a widespread and systematic attack directed 
against any civilian population, pursuant to or in implementation of a State policy or an 
organizational plan and with knowledge of the attack, provided that such acts, by their nature, 
gravity and scale amount to serious violations of law:” 

Delete the subparagraph (k) of the first paragraph. 

Replace the subparagraph (d) of the second paragraph with the following: 

“deportation or forcible transfer of population” means forced displacement of the 
persons concerned by expulsion or other coercive acts from the area in which they are lawfully 
present, without grounds permitted under international law such as military necessity or the 
protection of civilians;” 

Replace the subparagraph (e) of the second paragraph with the following: 

“torture means any act by which severe pain or suffering, whether physical or mental, 
is intentionally inflicted on a person for such purposes as obtaining from him or a third person 
information or a confession, punishing him for an act he or a third person has committed or is 
suspected of having committed, or intimidating or coercing him or a third person, or for any 
reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the 
instigation of or with the consent or acquiescence of a public official or other person acting in 
an official capacity. It does not include pain or suffering arising only from, inherent in or 
incidental to lawful sanctions.” 

Replace the subparagraph (f) of the second paragraph with the following: 

“forced pregnancy means the unlawful forced impregnation and detention of a woman 
for the purpose of altering the ethnic composition or committing serious violations. This 
definition shall not in any way be interpreted as affecting national laws relating to pregnancy;” 

Replace the subparagraph (g) of the second paragraph with the following: 

“persecution means the intentional and severe deprivation of fundamental rights as a 
result of systematic discriminatory oppression in the form of severe violations of rights against 
a specific group;” 

Insert a new paragraph reading: 

“Nothing in this Article shall be construed to include lawful national security, defence 
or law enforcement activities.” 

Insert a new paragraph reading: 

“For the purpose of this Convention, it is understood that the term “gender” refers to the 
two sexes, male and female, within the context of society. The term “gender” does not indicate 
any meaning different from the above” 

In the paragraph 3, replace the word “broader” with “other”. 

Article 3  

Delete the first paragraph. 
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Insert a new paragraph as follows: 

“This article shall not be interpreted as covering to lawful activities carried out by States 
in accordance with international law for the purposes of national security, public order or 
counter-terrorism.” 

Article 4 

Replace the subparagraph (a) with the following: 

“effective legislative, administrative or judicial measures in its territory; and” 

Replace the subparagraph (b) with the following: 

“cooperation with other High Contracting Parties to this Convention and as appropriate, 
relevant intergovernmental organizations.” 

Article 5  

Replace Article 5 with the following: 

“1. No State shall expel, return (refouler), surrender or extradite a person to another 
State where there are serious and concrete grounds, based on an individualized assessment for 
believing that he or she would face a real and foreseeable risk subjected to a crime against 
humanity. This assessment shall be carried out by the competent national authorities in 
accordance with the State’s domestic law and its obligations under applicable international 
treaties. 

2. For the purpose of determining whether such serious and concrete grounds exist, there 
are such grounds, the competent authorities shall take into account all relevant considerations, 
including, where applicable, the existence in the State concerned of a consistent pattern of gross, 
flagrant or mass violations of human rights or of serious violations of international humanitarian 
law. Such general conditions shall not, in themselves, be sufficient to establish risk; the personal 
circumstances of the individual concerned shall be duly and primarily considered.” 

Article 6  

Insert a new paragraph (5 bis) as follows: 

“The procedural immunity that a foreign state official may enjoy before a national 
criminal jurisdiction, continues to be governed by the relevant rules of international law.” 

Delete paragraph 8. 

Article 7  

In the subparagraph (a) of the first paragraph, replace the wording “any territory under 
its jurisdiction” with “its territory”. 

Delete subparagraph (c) of the first paragraph. 

In the second paragraph, replace the wording “any territory under its jurisdiction” with 
“its territory”. 

Insert a new paragraph (2 bis) as follows: 
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“Primary jurisdiction shall lie with the territorial State or the State of nationality.” 

            Insert a new paragraph (3 bis) as follows: 

“Jurisdiction may be exercised only where the alleged offender is a national of a High 
Contracting Party to this Convention.” 

Article 8  

Replace Article 8 with the following: 

“Each State shall ensure that its competent authorities proceed to a prompt, thorough 
and impartial investigation in accordance with its national law whenever there are acts 
constituting crimes against humanity have been or are being committed in its territory.” 

Article 9  

Replace the first paragraph with the following: 

“Upon being satisfied, after an examination of information available to it, that the 
circumstances so warrant, any State in whose territory a person alleged to have committed any 
offence covered by the present draft articles is present shall take the person into custody or take 
other legal measures to ensure his or her presence to the extend consistent with their national 
legislation. The custody and other legal measures shall be as provided in the law of that State, 
but may be continued only for such time as is necessary to enable any criminal, extradition or 
surrender proceedings to be instituted.” 

Replace the third paragraph with the following: 

“When a State, pursuant to this draft article, has taken a person into custody where 
appropriate, it shall immediately notify the States referred to in draft article 7, paragraph 1, of 
the fact that such person is in custody and of the circumstances which warrant his or her 
detention. The State which makes the preliminary inquiry contemplated in paragraph 2 of this 
draft article shall, as appropriate, promptly report its findings to the said States and shall indicate 
whether it intends to exercise jurisdiction.” 

Article 10  

Replace Article 10 with the following: 

“The State in whose territory the alleged offender is present shall subject to its domestic 
law and applicable international obligations, consider any request for extradition or surrender 
in accordance with the relevant legal framework to which it is a party. Where the State does not 
extradite or surrender the person to another High Contracting Party, it shall, submit the case to 
its competent authorities for their consideration with a view to prosecution. Those authorities 
shall take their decision in the same manner as in the case of any other offence of a grave nature 
under the law of that State, while retaining their discretion in accordance with domestic law as 
to whether to initiate an investigation or prosecution on the basis of the available evidence and 
circumstances of the case.” 

Article 11 



  April 2026 

5 
 

In the third paragraph, replace the wording “the territory under whose jurisdiction” with 
“whose territory”. 

Article 12  

Replace the title of Article 12 with the following: 

“Victims and witnesses” 

Replace the subparagraph (b) of the first paragraph as follows: 

“complainants, victims, witnesses, and their relatives and representatives, as well as 
other persons participating in any investigation, prosecution, extradition or other proceeding 
conducted by competent authorities and relevant international mechanisms within the scope of 
the present draft articles, shall be protected against ill-treatment or intimidation as a 
consequence of any complaint, information, testimony or other evidence given. Protective 
measures shall be without prejudice to the rights of the alleged offender referred to in draft 
article 11.” 

In the third paragraph, replace the wording “any territory under its jurisdiction” with 
“its territory”. 

Article 13  

In the first paragraph, replace the wording “territory under the jurisdiction” with “the 
territory”. 

Insert the following at the end of the third paragraph: 

“without prejudice to other applicable grounds for refusal under national law or other 
international obligations.” 

Replace the seventh paragraph with the following: 

“Extradition shall be subject to the conditions provided for by the national law of the 
requested State or by applicable extradition treaties, including the fundamental principles of 
extradition treaties, such as: 

(a) the requirement of double criminality; 

(b) the possibility of refusal where the person sought is a national of the requested State; 

(c) applicable grounds for refusal relating to fair trial guarantees; and 

(d) refusal where there are substantial grounds for believing that the person would be 
subjected to torture or other cruel, inhuman or degrading treatment or punishment.” 

In the twelfth paragraph, replace the wording “the territory under whose jurisdiction” 
with “whose territory”. 

Insert a new paragraph (13 bis) as follows: 

“In all cases, requests for extradition shall be assessed by the requested State in 
accordance with its domestic law and the international treaties to which it is a party, and nothing 
in the present draft articles shall be interpreted as limiting or derogating from those legal 
frameworks.” 
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Article 14  

In the first paragraph, replace the wording “this draft article” with “their domestic law 
and applicable international obligations” 

Delete the second paragraph. 

Replace the fourth paragraph with the following: 

“States shall not decline to render mutual legal assistance pursuant to this draft article 
on the ground of bank secrecy subject to the conditions and safeguards provided under the 
domestic law of the requested State.” 

Insert a new paragraph (9 bis) as follows: 

“Requests for mutual legal assistance shall be executed in accordance with the domestic 
law of the requested State, including, where applicable, through a designated central authority. 
Assistance may be refused or postponed where execution would prejudice the sovereignty, 
security, public order or other essential interests of the requested State, or be contrary to its 
domestic law. Nothing in this Article shall require the disclosure of military or State secrets or 
other information affecting national security. 

The requesting State shall respect any conditions imposed on the use of information or 
evidence provided and shall not use them for other purposes without prior written consent. 
Nothing in this Article shall be interpreted as imposing an unconditional obligation to provide 
mutual legal assistance.” 

Article 15 bis 

Insert a new article (15 bis) as follows: 

“Non-retroactivity 

1. The provisions of this Convention cannot be interpreted for a retroactive application. 

2. No person shall be criminally responsible under this Convention for conduct prior to 
the entry into force of the Convention.” 

Annex 

In the 15th, 16th, 17th and 19th paragraphs, replace the wordings “territory under the 
jurisdiction” with “the territory”. 

 


