Proposed Amendment Submitted by Zambia



Proposals for Amendment to the Future Crimes Against Humanity Convention:
Strengthening the protection of children

Introduction

The future Convention on the Prevention and Punishment of Crimes Against
Humanity provides a unique opportunity to strengthen international accountability
and prevention of atrocity crimes, including against children. The Zambian Mission
thanks the International Law Commission for the current Draft Articles and seeks to
place on the table amendments that would ensure the Convention fully addresses
how children are targeted and how justice mechanisms should respond. These
proposals are based on widely accepted principles of international law. Zambia’s
Children’s Code Act No. 12 of 2022 domesticates both the Convention on the Rights
of the Child and the African Charter on the Rights and Welfare of the Child. We
look forward to constructive negotiations during the 2028 and 2029 diplomatic
conferences.

1. Why It Is Important to Address Children in States’ Submissions

The current Draft Articles contain important omissions

Nearly one third of the world’s population is under the age of 18. Children are
frequently among the victims of crimes against humanity, yet their experiences are
not fully reflected in the current Draft Articles, which refer to children only twice: once
in the preambular reference to victims and witnesses, and once in Article 2(1)(c) in
relation to enslavement. Important aspects of how crimes against humanity affect
children, and how justice processes should address them, are therefore not yet
comprehensively reflected in the draft.

Children are frequently targeted

Children are among the victims of every act currently recognized as a crime against
humanity. They are subjected to enslavement, imprisonment, sexual violence,
persecution, and enforced disappearance. However, they are not incidental victims of
crimes against humanity. They are often deliberately targeted because of their age
and inherent vulnerability, including because they are more easily controlled,
indoctrinated, or exploited. At the same time, children experience harms that are not
fully captured in existing legal definitions and that are not yet explicitly addressed in
the Draft Articles of the Convention. Therefore, a Convention that adequately covers
the full spectrum of child protection, while at the same time recognizing the duties of
children, is all-important and desirable.

The law has evolved since 1998

Since the adoption of the Rome Statute in 1998, international law has developed
significantly in relation to children. Regional and international instruments
increasingly recognize stronger protections for children. The African Charter on the
Rights and Welfare of the Child (ACRWC) establishes one of the most robust legal



frameworks on this issue. The ACRWC provides for social, economic and cultural
protections of children. These developments underscore the importance of ensuring
that the future Convention reflects contemporary legal standards and regional
leadership.

2. Key Recommendations

Several targeted and technically feasible amendments could help ensure that the
Convention meaningfully addresses crimes targeting children.

2.1 Age-based persecution

Article 2(1)(h) on persecution currently lists protected grounds such as political,
racial, national, ethnic, religious, and gender grounds. Adding “age” as an explicit
ground would reflect the reality that children are often deliberately targeted because
they are children and would increase the visibility of age-based persecution in
investigations and prosecutions.

Recommendation: Include “age” as an explicit ground for persecution by replacing
the text in article 2(1)(h) with the following:

“persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender, age, or other grounds that are
universally recognized as impermissible under international law.”

2.2 Recruitment and use of children

While conscription, enlistment, and use of children under 15 is a war crime, no
equivalent crime exists within the crimes against humanity framework. Adding a
crime of recruiting persons under the age of 18 as part of an attack, or using them to
participate in an attack, would close an important protection gap with respect to age
and for situations that do not constitute formal armed conflicts, and align
international criminal law with contemporary international standards.

The Zambian delegation also draws inspiration from the Optional Protocol to the
Convention on the Rights of the Child on the Involvement of Children in Armed
Conflict. Although not universally ratified, the commitments thereunder that States
shall not recruit children under the age of 18 for warfare and the prohibition of armed
groups of any country to recruit or use children in hostilities, are progressive
principles worthy of support. Article 22 of the ACRWC equally prohibits both the
recruitment and direct participation in hostilities of anyone under the age of 18. The
ACRWC also extends protections beyond situations of armed conflict to include
“situations of internal armed conflicts, tension and strife,” recognizing that children
may be exposed to serious violence across a broader range of contexts (ACRWC, art.
22).



Recommendation: Include a crime of recruiting or using persons under the age of 18,
when committed as part of a widespread or systematic attack directed against any
civilian population by adding article 2(1)(i)ter:

“Recruiting persons under the age of 18 as part of the attack, or using them
to participate in the attack.”

2.3 Non-prosecution of children in adult criminal justice systems

Criminal prosecution of children for international crimes is unprecedented in
international or internationalized courts, and the Draft Articles’ failure to address
children accused of crimes against humanity represents a serious omission.
International practice strongly discourages the prosecution of children for
international crimes in adult criminal courts. The ACRWC specifies that a child
alleged to have infringed the penal law has the right to special treatment (ACRWC,
art. 17; see also CRC art. 40). Clarifying under Article 11 that persons who were under
18 at the time of the alleged offense should be subject to a child justice framework
rather than adult criminal proceedings would align the Convention with international
child-rights standards and reinforce prevention-oriented approaches to
accountability.

Recommendation: Add to the text the exclusion of people who were under age 18 at
the time of the alleged commission of a crime from the jurisdiction of the adult
criminal justice system by adding article 11(2)bis

Each State shall take the necessary measures to ensure that any person who
was under the age of 18 years at the time of the alleged offense shall be subject
to the exclusive jurisdiction of a child justice system that prioritizes their best
interests and rehabilitation, and shall not be prosecuted within the adult
criminal justice system.

2.4 Protection of child victims and witnesses

The Convention should also explicitly recognize the rights and needs of child victims
and witnesses in proceedings, including in provisions concerning participation,
reparations, and child-sensitive justice processes. This should include, in Article 12,
that a child is anyone under the age of 18, that the best interests of the child should
be a primary consideration in all proceedings concerning children (see ACRWC, arts.
2, 4; CRC, arts. 1, 3).

Recommendation: Add to the text an article on children in the form of article 12(4)
bis

Each State shall take the necessary measures to ensure that:



(a) For the purposes of the present Convention, a child means every human
being below the age of eighteen years.

(b) In all proceedings concerning children, the best interests of the child shall
be a primary consideration, and a child who is capable of forming his or her
own views shall have the right to express those views freely with the views of
the child being given due weight in accordance with the child’s age and
maturity.

() Criminal processes, including reparations, should be accessible to and
protective of children.

3. Conclusion

Negotiations on the crimes against humanity convention represent a rare opportunity
to shape the architecture of international criminal law for generations to come.
Zambia fully endorses the recognition of the best interests of the child as paramount.
Ensuring that the Convention adequately reflects how crimes affect children will
strengthen its legitimacy, effectiveness, and relevance in preventing and responding
to atrocity crimes.
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