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Introduction them by the Special Rapporteur. A majority of the

A. SuMMARY OF THE COMMISSION’S PROCEEDINGS!

(1) At its first session in 1949 the International Law
Commission placed the “Law of Treaties” amongst the
topics listed in paragraphs 15 and 16 of its report for
that year as being suitable for codification and ap-
pointed Mr, J. L. Brierly as Special Rapporteur for the
subject. It also decided to give this subject priority.
However, owing to the various special tasks assigned to
the Commission by the General Assembly and to the
necessity for completing for the Assembly subjects like
the law of the sea and diplomatic—and consular—
intercourse and immunities, the Commission found it
necessary again and again to postpone its consideration
of the law of treaties. A number of important reports
were produced by its successive Special Rapporteurs;
but—with the exception of a special report on the
subject of reservations to multilateral conventions in
1951, and work in 1959 on a substantial part of Sir G.
Fitzmaurice’s report on the framing, conclusion and
entry into force of treaties—the Commission was not
able to do much more than give occasional glances at
these reports.

(2) At its second session in 1950 the Commission
devoted its 49th to 53rd meetings to a preliminary
discussion of Mr. J. L. Brierly’s first report (A/CN.4/
23) and also had available to it replies of Governments
(A/CN.4/19) to a questionnaire addressed to them
under article 19, paragraph 2, of its Statute. The
Commission’s report for this session contained the fol-
lowing observations (A/1316, paragraphs 161 and
162) :

“The Commission devoted some time to a con-
sideration of the scope of the subject to be covered
in its study. Though it took a provisional decision
that exchanges of notes should be covered, it did not
undertake to say what position should be given to

1 This summary is based upon paragraphs 8-11 in chapter II
of the Commission's report to the General Assembly in 1959
(document A/4169); Yeorbook of the International Law Com-
mission, 1959 (United Nations publication, Sales No.: 59.V.1,
vol. IT), pp. 88-9.

Commission favoured the explanation of the term

‘treaty’ as a ‘formal instrument’ rather than as an
‘agreement recorded in writing’. Mention was fre-

quently made by members of the Commission of the
desirability of emphasizing the binding character of
the obligations under international law established by
a treaty.

“A majority of the Commission were also in favour
of including 1in its study agreements to which inter-
national organizations are parties. There was general
agreement that, while the treaty-making power of
certain organizations is clear, the determination of
the other organizations which possess capacity for
making treaties would need further consideration.”

(3) At its third session in 1951, the Commission had
before it two reports from Mr. Brierly, one (A/CN.4/
43) a continuation of the Commission’s general work
on the law of treaties and the other (A/CN.4/41) a
special report on ‘“reservations to multilateral conven-
tions” called for by the General Assembly at the same
time as it had requested an advisory opinion from the
International Court of Justice on the particular problem
of reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide. As to the
Commission’s opinions and recommendations on the
special subject of reservations to multilateral conven-
tions, there is no need to summarize them here, since
this is done with some fullness in an appendix to the
present report. Its general work on the law of treaties
at its third session was summarized by the Commission
in its report for 1951 as follows (A/1858, paragraphs
74 and 75) :

“At the third session of the Commission, Mr.
Brierly presented a second report on the law of
treaties. In this report, the special rapporteur sub-
mitted a number of draft articles which he had pro-
posed in the draft convention contained in his report
to the previous session.

“In the course of eight meetings (namely the 84th
to 88th, and 98th to 100th meetings), the Commis-
sion considered these draft articles as well as some
others contained in the first report of the special
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rapporteur. Various amendments were adopted and
tentative texts were provisionally agreed upon. These
texts were referred to the special rapporteur, who
was requested to present to the Commission, at its
fourth session, a final draft, together with a com-
mentary thereon. The special rapporteur was also
requested to do further work on the topic of the law
of treaties as a whole and to submit a report thereon
to the Commission.”
But the Commission also took a further decision at that
session concerning the question of international organi-
zations already mentioned in its report for 1950. At its
98th meeting, it adopted “the suggestion put forward
the previous year by Mr. Hudson, and supported by
other members of the Commission, that it should leave
aside, for the moment, the question of the capacity of
international organizations to make treaties, that it
should draft the articles with reference to States only
and that it should examine later whether they could
be applied to international organizations as they stood
or whether they required modifications”,

(4) At its fourth session in 1952 the Commission
had before it a “Third Report on the Law of Treaties”
(A/CN.4/54) prepared by Mr. Brierly, who, however,
had meanwhile resigned his membership of the Com-
mission. In the absence of its author the Commission
did not think it expedient to discuss that report, and it
confined itself to electing Mr. H, Lauterpacht to succeed
Mr. Brierly as Special Rapporteur.

(5) At its fifth session in 1953 the Commission re-
ceived a report from Mr. Lauterpacht (A/CN.4/63)
containing draft articles and commentaries on a number
of topics in the law of treaties but, owing to its other
commitments, was unable to take up the report at that
session. It therefore instructed Mr. Lauterpacht to con-
tinue his work and present a further report. At its sixth
session in 1954 the Commission duly received Mr. H.
Lauterpacht’s second report (A/CN.4/87) but was
again unable to take up the subject. Meanwhile Mr.
(by then Sir H.) Lauterpacht had resigned from the
Commission on his election as judge of the International
Court of Justice, and at its seventh session in 1953 the
Commission elected Sir G. Fitzmaurice as Special
Rapporteur in his place.

(6) At the next five sessions of the Commission,
from 1956 to 1960, Sir G. Fitzmaurice presented five
separate and comprehensive reports on the law of
treaties, covering respectively (a) the framing, con-
clusion and entry into force of treaties (A/CN.4/101),
(b) the termination of treaties (A/CN.4/107), (¢)
essential and substantial validity of treaties (A/CN.4/
115), (d) effects of treaties as between the parties
(operation, execution and enforcement) (A/CN.4/120)
and (e¢) treaties and third States (A/CN.4/130).
During these years the Commission’s time was largely
taken up with its work on the law of the sea and on
diplomatic and consular intercourse and immunities, so
that, apart from a brief discussion of certain general
questions of treaty law at the 368th to 370th meetings
of its 1956 session, it was only able to concentrate upon
the law of treaties at its eleventh session in 1959. At
that session it devoted some twenty-six meetings® to a
discussion of Sir G. Fitzmaurice’s first report on the
framing, conclusion and entry into force of treaties, and
provisionally adopted the texts of fourteen articles,
together with their commentaries (A/4169, chapter IT).

2 480th to 496th, 500th to 504th and 519th to 522nd meetings.

However, the time available was not sufficient to enable
the Commission to complete its series of draft articles
on this part of the law of treaties.? In its report for 1959
the Commission drew particular attention (ibid., para-
graph 18) to the fact that it did not envisage its work
on the law of treaties as taking the form of one or
more international conventions but had favoured the
idea of “a code of a general character”. The reasons for
preferring a “code” were stated to be twofold (ibid.,
citation from Sir G. Fitzmaurice’s first report):

“First, it seems inappropriate that a code on the law
of treaties should itself take the form of a treaty; or
rather, it seems more appropriate that it should have
an independent basis. In the second place, much of
the law relating to treaties is not especially suitable
for framing in conventional form. It cousists of
enunciations of principles and abstract rules, most
easily stated in the form of a code; and this also has
the advantage of rendering permissible the inclusion
of a certain amount of declaratory and explanatory
material in the body of the code, in a way that would
not be possible if this had to be confined to a strict
statement of obligation. Such material has consider-
able utility in making clear, on the face of the code
itself, the legal concepts or reasoning on which the
various provisions are based.”

Mention was also made of possible difficulties that might
arise if the law of treaties were to be embodied in a
multilateral convention and then some States did not
become parties to it or, having become parties to it,
subsequently denounced it. On the other hand, it recog-
nized that these difficulties arise whenever a convention
is drawn up embodying rules of customary law. Finally,
it underlined that, if it were decided to cast the code
in the form of a multilateral convention, considerable
drafting changes, and possibly the omission of some
material, would almost certainly be required.

(7) The twelfth session, in 1960, was almost entirely
taken up with consular intercourse and immunities and
ad hoc diplomacy, so that no further progress was made
with the law of treaties during that session. Then Sir G.
Fitzmaurice had himself to retire from the Commission

on his election as judge of the International Court of
Justice, and at the thirteenth session, in 1961, the

Commission elected Sir H. Waldock to succeed him as
Special Rapporteur for the law of treaties. At the same
time the Commission took the following general deci-
sions as to its work on the law of treaties (A /4843,
paragraph 39):
“(i) That its aim would be to prepare draft
articles on the law of treaties intended to serve as
the basis for a convention;

“(ii) That the Special Rapporteur should be re-
quested to re-examine the work previously done in
this field by the Commission and its Special Rap-
porteurs;

“(iii) That the Special Rapporteur should begin
with the question of the conclusion of treaties and
then proceed with the remainder of the subject, if
possible covering the whole subject in two years.”

The first of these decisions, as will be appreciated from
the observation in the report for 1959, marked a radical
change in the Commission’s approach to its work on the
law of treaties. Instead of a mere expository statement

8 Chapter II of the Commission’s report for 1959 contains
article 1-10, and 14-17 of a proposed chapter of a comprehensive
code on the law of treaties.
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of the law, it now envisaged the preparation of draft
articles capable of serving as the basis for a multilateral
convention. Only in this way, it felt, were really con-
crete results likely to be obtained from its work on
this subject.

B. SCOPE OF THE PRESENT DRAFT ARTICLES

(8) The Special Rapporteur, in accordance with the
Comimnission’s decision, has aimed at preparing a group
of draft articles which might provide the basis for a
convention on the “conclusion” of treaties. “Entry into
force” has been regarded as naturally associated with,
if not actually part of, “conclusion”, while the subject
of “registration of treaties” has been added as belonging
essentially to the procedure of treaty-making and as
being closely linked in point of time to entry into force.*
It is believed that, if the Commission finds it possible
to reach a wide measure of agreement upon draft articles
covering these three topics, they will furnish the basis
either for a self-contained convention on the ‘“‘conclu-
sion, entry into force and registration of treaties” or
for a separate chapter in a larger convention covering
the whole or a large part of the law of treaties, Having
regard to the success achieved in the law of the sea by
dealing successively in a series of separate conventions
with more or less self-contained sections of the subject,
and bearing in mind the almost unmanageable size of
the total corpus of the law of treaties, it is believed that
a somewhat similar procedure could usefully be adopted
also for this subject. Accordingly, the Special Rappor-
teur has thought it right to try and prepare for the
Commission’s consideration as closely integrated and
self-contained a group of articles on the conclusion,
entry into force and registration of treaties as possible.

(9) The present articles differ considerably f{rom
those adopted by the Commission in 1959, in more than
one respect. First, in draft articles on the conclusion
of treaties it has not seemed appropriate to include
articles 3 and 4 of the 1959 draft, which dealt with the
“concept of validity” and “general conditions of obliga-
tory force”. These two articles found a place at the
beginning of the 1959 draft because in that draft the
“conclusion” of treaties was envisaged as part of a
general chapter on the “validity” of treaties, belonging
more particularly to the subject of “formal validity”.
This method of arrangement may have been appro-
priate enough for an expository code, but it seems to
be somewhat too jurisprudential for a convention.
As 5ir G. Fitzmaurice pointed out in his first report
(A/CN.4/101), the ‘“‘conclusion” of treaties can be
regarded either as a process or as a substantive matter
relating to the validity of treaties. Clearly, the topic
of “conclusion” of treaties has both aspects; but in the
draft articles of a convention on the “conclusion, entry
into force and registration of treaties” it would appear
unnecessary — and perhaps rather artificial — to begin
with solemn pronouncements about the concept of the
validity of treaties and the general conditions of obliga-
tory force. Secondly, and also for the reason that the
Commission has changed from an expository code to the
draft articles of a convention, the purely explanatory
material in article 5 and paragraph 1 of article 6 of the
1959 draft has been omitted. Thirdly, the present draft

1 Article 102 of the Charter requires treatics to be registered
“ag soon as possihie”, while the fegmntons adopted hy the
General Assembly on 14 Dcecemher 1516 provide that they shal
not be registered until they have entered into furce; see further
the Commentary to art'ele 22.

aims at a more complete statement of the procedural
aspects of treaty-making by adding such matters as the
correction of errors in the text and the functions of a
depositary and, as already mentioned, registration of
treaties, which were not included in Sir G. Fitzmaurice’s
draft of this topic. This seems to be not only justifiable
but even necessary, if the emphasis is shifted, as the
Special Rapporteur thinks that it must be in a con-
vention, from the “validity” to the “process” aspect of
conclusion of treaties.

(10) The present draft naturally owes much to the
valuable studies of Mr. Brierly and Sir H. Lauterpacht
and especially to the detailed scientific exposition of the
various topics by Sir G. Fitzmaurice. It also takes
account of the provisional conclusions reached by the
Commission itself at previous sessions, and has drawn
inspiration from the debates at those sessions. But,
although much of the ground covered by the present
articles has been covered in previous reports, the con-
version of the previous draft into the basis for a con-
vention has necessitated a complete re-examination of it.
Moreover, the previous work of the Commission had
left unresolved a number of important and controversial
matters, such as capacity to enter into treaties, ratifica-
tion, reservations to multilateral conventions and the
question of a “right” to participate in multilateral con-
ventions, which provided difficult problems for the
Special Rapporteur and must now engage the attention
of the Commission. The draft articles have been ar-
ranged provisionally in five chapters, (a) “general
provisions”, (b) “the rules governing the conclusion
of treaties by States”, (¢) “tlie entry into force and
registration of treaties”, (d) ‘“‘corrections of errors
and the functions of depositaries”, and (e) “the treaties
of international organizations”.

{11) The last chapter is purely tentative and the
Commission may not wish to carry its examination of
treaty-making by international organizations very far
until it has had the comments at any rate of the United
Nations and the specialized agencies, In 1959 (A/4169,
chapter II, para. 6 of commentary to article 2), as pre-
viously in 1951 (98th meeting), the Commission de-
cided to leave aside for the moment the question of the
capacity of international organizations to make treaties;
it decided to draft the articles with reference to States
only and to examine later whether they could be ap-
plied to international organizations as they stood, or
whether they required modifications. On the other
hand, the Commission fully accepted that international
organizations may possess treaty-making capacity and
that international agreements concluded by international
organizations possessing such capacity fall within the
scope of the law of treaties. For in explaining what it
meant by the phrase “‘other subjects of international
law possessed of treaty-making capacity” the Commis-
sion said that the “obvious case” is that of international
organizations.> One course, no doubt, might be to leave
aside altogether the question of the treaties of inter-
national organizations until the whole of the Commis-
sion’s work on the law of treaties, as it affects States,
is complete and then to consider just how much of it
is applicable to organizations. But, as already pointed
out, the conclusion, entry into force and registration of
treaties, with which the present articles are concerned,
is to a large extent a self-contained branch of the law

8 A/4199, loc. cit. In truth, international organizations now
ficure almost as prominently as States in the United Nations
Treaty Series.
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- of treaties and, unless it is unavoidable, it seems better
not to postpone all consideration of treaty-making by
international organizations until some comparatively
distant date, by which time the Commission will have
dealt with many other matters not very closely related
to this part of the law of treaties. The solution suggested
is similar to that adopted by the Commission for the
case of honorary consuls in its draft articles on consular
intercourse and immunities (A/4843, chapter II),
namely, a separate chapter specifying the extent to
which the provisions of the draft articles apply to the
treaties of organizations and formulating any particular
rules peculiar to these treaties.

(12) There is one topic in the present articles which
is of special complexity and difficulty, namely, “reserva-
tions to multilateral treaties”. It is, moreover, a topic
which during the past eleven years has occupied the
attention of the International Court of Justice, the Com-
mission itself, the General Assembly and the Organiza-
tion of American States, as well as of the Commission’s
Special Rapporteurs. It may, it is believed, be convenient
to members of the Commission to have before them a
summary of the discussion of this question in recent
years, and such a summary has therefore been provided
in the form of an appendix to the present report.

(13) Finally, the Special Rapporteur has begun work
on a further section of the law of treaties with the idea
of including in a second series of articles all the matters
dealt with in Sir G. Fitzmaurice's second and third
reports. These matters, it is thought, can suitably be
grouped together so as to form the subject of a second
possible convention covering the various aspects of the
validity, that is, substantive validity, and duration of
treaties. It should then be possible to dispose of the
matters comprised in Sir G. Fitzmaurice’s fourth and
fifth reports in a third series of draft articles. The pro-
gramme is, therefore, likely to occupy three years rather
than the two years contemplated in the above-mentioned
decision of the Commission.

The conclusion, entry into force and registration
of treaties

Text of draft articles with comnentary

Chapter 1. General provisions

ARTICLE 1. DEFINITIONS

For the purposes of the present articles, the following
expressions shall have the meanings hereunder assigned
to them:

(a) “International agreement” means an agreement
intended to be governed by international law and con-
cluded between two or more States or other subjects
of international law possessing international personality
and having capacity to enter into treaties under the
rules set out in article 3 below.

(b) “Treaty” means any international agreement in
any written form, whether embodied in a single instru-
ment or in two or more related instruments and what-
ever its particular designation (treaty, convention,
protocol, covenant, charter, statute, act, declaration,
concordat, exchange of notes, agreed minute, memo-
randum of agreement, modus vivendi or any other
appellation).

(c) “Party” means a State or other subject of inter-
national law, possessing international personality and

having capacity to enter into treaties under the rules
set out in article 3 below, which has executed acts by
which it has definitively given its consent to be bound
by a treaty in force; “Presumptive party”’ means a
State or other subject of international law which has
qualified itself to be a “party” to a treaty which has not
yet entered into force,

(d) “Bilateral ireaty” means a treaty participation
in which is limited to two parties and no more. “Pluri-
lateral treaty” means a treaty participation in which is
open to a restricted number of parties and the provisions
of which purport to deal with matters of concern only
to such parties. “Multilateral treaty” means a treaty
which, by its terms or by the terms of a related instru-
ment, has either been made open to participation by any
State without restriction, or has been made open to
participation by a considerable number of parties and
either purports to lay down general norms of inter-
national law or to deal in a general manner with matters
of general concern to other States as well as to the
parties to the treaty,

(e) “Full powers” means a formal instrument issued
by the competent authority of a State authorizing a
given person to represent the State either for the pur-
pose of negotiating or signing a treaty or of executing
an instrument relating to a treaty.

(f) “Adoption” means the act whereby the negotiat-
ing States express their final concurrence in the
formulation of the text of a proposed treaty.

(g) “Authentication” means the act whereby the
text of a treaty is rendered definitive and final ne
varietur,

(h) “Signature” means the acts whereby a duly
authorized representative of a State or other Subject
of international law signs the treaty on behalf of such
State or other Subject of international law, and includes
initialling where, under the provisions of article & be-
low, initialling is equivalent to a full signature. “Signa-
ture ad referendum” means a signature expressly made
conditional upon reference to and confirmation by the
State or other subject of international law whose repre-
sentative has so worded his signature.

(i) “Ratification’”’ means the international act
whereby a State, which has affixed its signature to a
treaty upon condition of subsequent ratification or
approval, confirms and renders definitive its consent to
be bound by the treaty.

(j) “Accession” means the international act whereby

a State which is not a signatory to a treaty, under a

power conferred upon it by the terms of the treaty or

of another instrument, expresses its will to “accede”

r “adhere” to the treaty and thereby definitively gives
its consent to be bound by the treaty.

(k) “Acceptance” means the international act
whereby a State gives its consent to be bound by a
treaty, either as a definitive confirmation of a signature
previously affixed to the treaty or as an original and
definitive expression of its consent to be bound.

(1) “Reservation” means a unilateral statement
whereby a State, when signing, ratifying, acceding to or
accepting a treaty, specifies as a condition of its consent
to be bound by the treaty a certain term which will
vary the legal effect of the treaty in its application be-
tween that State and the other party or parties to the
treaty. An explanatory statement or statement of in-
tention or of understanding as to the meaning of
the treaty, which does not amount to a variation in
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the legal effect of the treaty, does not constitute a
reservation,

(m) “Depositary” means the State or international
organization designated in a treaty to be the custodian
of the authentic text and of all instruments relating to
the treaty and to perform with reference to such treaty
and instruments the functions set out in article 25 below.

Commentary

(1) Paragraphs (a) and (b) of article 1 give effect
to decisions previously reached by the Commission.
After some initial hesitation in 1950 (50th, 5lst and
52nd meetings) the Commission decided in 1951 and
again in 1959 (A/4169, chapter 1I, articles 1 and 2)
that its codification of the law of treaties should cover
all international agreements in writing, whatever their
form or appellation, and that it should deal with treaties
concluded by international organizations as well as by
States.

(2) Paragraph (a) defines an “international agree-
ment” which is, of course, the essential basis for the
existence of a “treaty”. The definition is in somewhat
broader terms than that found in article 2 of the 1959
draft;® some of the elements in the 1959 draft—
written form and expression in a single instrument or
in related instruments — appear to belong rather to
the definition of “treaty” and will be found in para-
graph (b). The two main elements in the present
definition are (i) “intended to be governed by inter-
national law” and (ii) “between two States or other
subjects of international law possessing international
personality and having capacity to enter into treaties”.
As to the first element, the Commission felt in 1959 that
the element of subjection to international law is so
essential a part of an international agreement that it
should be expressly mentioned in the definition. There
may be agreements between States, such as agreements
for the acquisition of premises for a diplomatic mission
or for some purely commercial transaction, the inci-
dents of which are regulated by the local law of one
of the parties or by a private law system determined by
reference to conflict of laws principles. Whether in such
cases the two States are internationally accountable to
each other at all may be a nice question; but even if
that were held to be so, it would not follow that the
basis of their international accountability was a treaty
obligation. At any rate, the Commission was clear that
it ought to confine the notion of an “international agree-
ment” for the purposes of the law of treaties to one the
whole formation and execution of which (as well as the
obligation to execute) is governed by international law.

(3) The second element in the definition concerns
the character and capacity that the parties to an agree-
ment must possess, if it is to be considered an inter-
national agreement. Capacity to enter into treaties is
dealt with in article 3, and on this point, therefore,
reference should be made to the commentary attached
to that article, where the question of statehood and
personality as an element in treaty-making capacity
is also discussed. Here it is enough to indicate what
the words “two or more States or other subjects of
international law possessing international personality
and having capacity to enter into treaties” are intended,
on the one hand, to include and, on the other, to
exclude. The phrase “other subjects of international

6 The expression “1950 draft” means. in the context of this
report, the draft articles 1-10 and 14-17 adopted by the Com-
mission at its eleventh session (A/4169, chapter IT).

law” is designed (a) to leave no doubt as to the right
of entities such as the Holy See to be considered
parties to international agreements and (b) to admit
the possibility of international organizations being
parties to international agreements. The obvious
case is the United Nations, whose capacity to be a
party to treaties was expressly recognized in the Regu-
lations adopted on 14 December 1946 by the General
Assembly, concerning the Registration and Publica-
tion of Treaties and International Agreements,” and
whose international personality and treaty-making ca-
pacity was affirmed by the International Court of
Justice in the case of Reparations for Injuries Suf-
fered in the Service of the United Nations® In fact,
the number of international agreements concluded by
international organizations in their own names, both
with States and with each other, and registered as
such with the Secretariat of the United Nations, is
now very large, so that inclusion in the general defini-
tion of “international agreements” for the purposes
of the present articles seems really to be essential.

(4) But it is not enough that the party to the
agreement should be a “State” or that it should be
a2 “subject of international law”; it must also possess
“international personality” and have “capacity to enter
into treaties”. This requirement is designed to ex-
clude a State which is subordinated to another State,
whether under a federal constitution or otherwise,
and which under the applicable constitutional agree-
ments or arrangement does not possess any distinct
international personality and treaty-making capacity
(see paragraphs 2-5 of the commentary to article 3).
It is also designed to exclude any question of agree-
ments made by States or organizations with private
individuals or with corporate legal persons from the
category of international agreements. While opinions
may differ—and the Commission itself was divided
in 1959—on the question whether individuals and
corporations can be regarded as subjects of interna-
tional law, there seems to be no disposition to dissent
from the view that agreements made by them cannot
fall within the concept of an “international agreement”
or a “treaty” for the purposes of the present articles.
It is true that the question has been raised by some
authorities as to whether a concession or contract
between a State and a foreign corporation may not in
certain circumstances be governed by the ‘‘general
principles of law”, as a system of what has been
referred to as “trans-national law”—a system more
or less intermediate between municipal and interna-
tional law.? Whether or not that view is accepted, there
does not appear to be any question of foreign concessions
or contracts being considered to be governed by the law
of “treaties” or of “international agreements” as this law
has hitherto been understood and applied. Certainly,
the International Court of Justice in the Anglo-Iranian
Oil Company Casel® appears to have regarded the con-
cessionary “convention” between Iran and the foreign
company as something fundamentally different from
a treaty or international agreement.

(5) Paragraph (d) embraces within the term
“treaty” every international agreement in writing,
whether formal or informal, whether embodied in a

7 Sce article 4, paragraph 1 (a).

8.1, Reports, 1949, at page 179.

9 Cf. Jessup, Transnational Lazw: Lord McNair, “The
General Principles of Law recognized by Civilized Nations”,
British Year Book of International Law, vol. 33, p. L.

107.C.J. Reports, 1952, p. 112.
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single instrument or in two or more related instruments
and whatever title or name is given to it. The wording
of the definition of “treaty” in paragraph (b) differs
to some extent from that in article 1, paragraph 1,
of the Commission’s 1959 draft, primarily because,
as already indicated above, some elements of the
present definition of “treaty” were attached in 1959
to the definition of “international agreement”. But
the substance of the present definition and of that
in the 1959 draft is believed to be the same. The
adoption of this broad definition, which sweeps into
the law of treaties every form of international agree-
ment in writing, is held by the Commission to be
called for by reason of the following considerations.!!

(6) Although the term “treaty” in one sense con-
notes a particular type of international agreement, the
single formal instrument which is commonly subject to
ratification, there also exist international agreements,
such as exchanges of notes, which are not a single
formal instrument nor usually subject to ratification, and
yet are certainly agreements to which the law of treaties
applies. Similarly, very many single instruments in
daily use, such as an ‘“‘agreed minute” or a “memoran-
dum of understanding”, could not appropriately be
called formal instruments, and yet they are undoubtedly
international agreements subject to the law of treaties.
A general code on the law of treaties mwust cover
all such agreements, whether embodied in one instru-
ment or in two or more related instruments, and
whether the instrument is “formal” or “informal”.
The question whether, for the purpose of describing
all such instruments and the law relating to them,
the expressions “treaties” and “law of treaties” should
be employed, rather than “international agreements”
and “law of international agreements”, is a question
of terminology rather than of substance.

(7) This view is in conformity with the pronounce-
ment of the Permanent Court of International Justice
in the Austro-German Customs Régime Case,'? where
the Court said:

“From the standpoint of the obligatory character
of international engagements, it is well known that
such engagemients may be taken'® in the form of
treaties, conventions, declarations, agreements, proto-
cols or exchanges of notes.”

Much the same view is generally to be found amongst
writers and was expressed as long ago as 1869 by
the eminent jurist Louis Renault,® when he spoke
of a treaty as being:

‘... every agreement arrived at hetween . .. States,
in whatever way it is recorded (treaty, convention,
protocol, mutual declaration, exchange of unilateral
declaration)” [translation].

(8) Two further factors militate strongly in favour
of this view:

(a) In the first place, the “accord en forme simpli-

ée”—to use the apt French term—so far from being

11 The ensuing four paragraphs reproduce, with some modifi-
cations, paragraphs 2-4 of the commentary upon article 1 of
the 1959 draft.

12 Series A/B, No. 41, p. 47.

13 The English text of the judgement is probably a transla-
tion from an original French text. A Dbetter English rendering
would be “such engagements may be assumcd in the form of”,
or better still, simply “may take the form of treaties, etc.”.

14 [ntroduction a létude du droit international, pp. 33-34.

at all exceptional, is very common. The number of such
agreements, whether embodied in a single instrument
or in two or more related instruments, is now very
large—much larger than that of the treaty or conven-
tion stricto semsu, i.e., the single formal instrument.
Their use is moreover steadily increasing, as was
convineingly shown by Sir H. Lauterpacht in his first
report (A/CN.4/63, commentary to article 2).

(b) The juridical differences, in so far as they really
exist at all, between treaties stricto semsu and “accords
en forme simplifiée” lie almost exclusively in the field
of form, and of the method of conclusion and entry
into force. The law relating to such matters as validity,
operation and effect, execution and enforcement, inter-
pretation, and termination, applies to all classes of
international agreements. In relation to these matters,
there are admittedly some important differences of
a juridical character hetween certain classes or cate-
gories of international agreements.’® But these differ-
ences spring neither from the form, the appellation,
nor any other outward characteristic of the instrument
in which they are embodied: they spring exclusively
from the content of the agreement, whatever its form,
and from the particular character, not of that form,
but of that content. It would therefore be inadmissible
to exclude certain forms of international agreements
from the general scope of a code on the law of treaties
merely because, in the field of form pure and simple,
and of the method of conclusion and entry into force,
there may be certain differences between such agree-
ments and treaties stricto sensu. At the most, such
a situation might make it desirable, in that particular
field and in the section of the code dealing with it,
to institute certain differences of treatment hetween
different forms of international agreements. But the
question arises whether it is necessary to do even
that.

(9) None of the Special Rapporteurs has in fact
found it necessary to distinguish between the different
kinds of treaty in that way. Distinctions, where they
exist, normally reveal themselves unaided owing to
the nature of their subject-matter, and do not need
to be expressly characterized as applicable only to
certain forms of international agreements. For example,
the legal incidents of ratification can have no applica-
tion to classes of agreements that do not require
ratification. But if the code indicates in what circum-
stances agreements are not subject to ratification,
there is no need to make express distinctions hetween
different forms of agreements. Moreover, as Sir H.
Lauterpacht pointed out, even in the case of ratification,
where the designation of agreements as ‘“treaties”
may appear to have particular relevance, there are
no classes of international agreements which are in-
herently incapable of ratification. An “exchange of
notes”, for example, although normally not subject
to ratification, is sometimes made so by an express
provision in the notes exchanged.

(10) The present Rapporteur is of the view that
it is undesirable and unnecessary to draw distinctions
between diffcrent categories of international agree-
ments merely on the hasis of their form and designation.
As was pointed out by the Commission in 1959,
distinctions of other kinds do exist, for example,

15 Sce on this subject the commentaries to Sir G. Fitzmaurice’s
second report (A/CN.4/107), paras. 115, 120, 125-128 and 165-
1685 his third report (A/CN.4/115), paras. 90-93; and fourth
report (A/CN.4/120), paras. 81 and 101).
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between bilateral, plurilateral and multilateral treaties,
and, where appropriate, these distinctions find a place
in the draft articles (e.g. articles 5, 13, 18, 19 and 20).

(11) Another consideration is that, even in the case
of single formal agreements—treaties in the narrower
sense of the word—an extraordinarily rich and varied
nomenclature has developed which serves to confuse
the question of classifying international agreements.
Thus, in addition to “treaty”, “convention” and “pro-
tocol”, we not infrequently find titles such as “declara-
tion”, “charter”, “covenant”, “pact”, “act”, “statute”,
“agreement”, “concordat”, whilst names like “declara-
tion” and “agreement” and “modus vivendi” may well
be found given both to formal and less formal types of
agreements, As to the latter, their nomenclature is
almost illimitable, even if some names such as “agree-
ment”, “exchange of notes”, “exchange of letters”,
“memorandum of agreement”, or “agreed minutes”,
may be more common than others.!®

(12) Accordingly, the need for some generic term
to cover all forms and designations of international
agreements is evident, Although some of the members
of the Commission in 1959 would have preferred to
confine the use of the word ‘“treaty” to its classical
meaning of a single formal instrument, the general
feeling was that it is the right word to use as the
generic term embracing written international agree-
ment. Its use for this purpose is supported by two
important provisions of the Statute of the International
Court of Justice. In Article 36, paragraph 2, amongst
the matters in respect of which States parties to the
Statute can accept the compulsory jurisdiction of the
Court, there is listed “a. the interpretation of a treaty”.
But clearly, this cannot be intended to mean that
States cannot accept the compulsory jurisdiction of
the Courts for purposes of the interpretation of inter-
national agreements not actually called treaties, or
embodied in instruments having another designation.
Again, in Article 38, paragraph 1, amongst the ele-
ments which the Court is directed to apply in reaching
its decisions, there is listed “a. international conven-
tions”. But equally, this cannot be intended to mean
that the Court is prectuded from applying other kinds
of instruments embodying international agreements,
but not styled “conventions”. On the contrary, the
Court must and does apply them. The fact that in one
of these two provisions dealing with the whole range
of international agreements the term employed is
“treaty” and in the other the even more formal term
“convention” serves to confirm that use of the term
“treaty” generically in the present articles to embrace
all international agreements is perfectly legitimate.
Moreover, the only real alternative would be to use
for the generic term the phrase “international agree-
ment”, which would not only make the drafting more
cumbrous but would sound strangely today, when the
“law of treaties” is the term almost universally em-
ployed to describe this branch of international law.

(13) The word “treaty” has accordingly been used
throughout the present articles as a generic term cover-
ing international agreements as a whole. In its 1959
draft (article 1, paragraph 2), the Commission pre-

16 In his article “The Names and Scope of Treaties”
(American Journal of International TLaw, 31 (1957), No. 3,
p. 574), Mr. Denys P. Myers considers no less than thirty-
eight different appellations. See also the list given in Sir H.
Lauterpacht’s first report (A/CN.4/63), paragraph 1 of the
commentary to his article 2

faced its definition of “treaty” as a generic term with
the words “Unless the context otherwise requires”.
These words have been omitted from paragraph (b)
of the present article, because it is thought that, if the
word “treaty” is defined as having a generic meaning
for the purpose of the draft articles, its use with a par-
ticular meaning ought, if possible, to be avoided. It
has not been found necessary to employ the word in
its particular sense in the present articles concerning
the conclusion, entry into force and registration of
treaties, and it may be doubted whether the need will
be found to exist in other branches of the law of
treaties. The one place where it might have been very
convenient to have a term covering treaties in the
classical sense is in article 10, for the purpose of
distinguishing agreements presumed to be subject to
ratification from those presumed not to require it. If
it is considered that a satisfactory formula has been
found, or can be devised, to distinguish between formal
and less formal agreements in that context, then the
Special Rapporteur believes that it will be possible to
confine the use of the term “treaty” to its generic
sense.!?

(14) With one exception, the remaining paragraphs
do not appear to require any explanation, since the
definitions explain themselves, or at least do so when
read in conjunction with the articles to whose subject-
matter they particularly relate. The exception is sub-
paragraph (d), which defines “bilateral”, “plurilateral”
and “multilateral” treaty. The first of these definitions
needs no comment, but the second and third make a
distinction which is important but not easy to draw
with precision. The distinction finds a place in ar-
ticle 5, concerning the adoption of the text of the
treaty, articles 7 and 13, concerning respectively the
right to sign and the right to accede to a treaty, ar-
ticles 18 and 19, concerning consent and objection to
reservations, and article 20, concerning entry into force
of treaties. In its 1959 draft, the Commission itself
drew a distinction between plurilateral and multilateral
treaties in article 6 (adoption of the text) and ar-
ticle 17 (the right to sign) without, however, formulat-
ing a fully considered definition of the two terms, In
its commentary upon article 1, paragraph 1, the Com-
mission referred to a ‘“‘plurilateral” treaty as one made
“between a restricted number or group of States”, and
referred to a ‘“multilateral” treaty as “e.g. a general
multilateral convention concluded at a conference con-
vened under the auspices of an international organiza-
tion”. The text of article 6 paragraph 4 (b) spoke of
“treaties negotiated between a restricted group of
States”, evidently meaning “plurilateral” treaties, and
distinguished these treaties from the “multilateral
treaties negotiated at an international conference” and
from the “treaties drawn up in an international organi-
zation or at an international conference convened by
an international organization” which were dealt with
in sub-paragraphs (¢) and (d). The text of article 17
spoke of “plurilateral treaties negotiated between a
regional or other restricted group of States”, con-
trasting them with “general multilateral treaties”. The
commentary upon that article, in discussing the ques-
tion whether international law recognizes the existence
of any abstract 7ight of participation, said that no prob-

17 Truth to tell, if “treaty” were to be given a secondary
meaning of ‘“treaty stricto scnsuw”, the formulation of that
secondary meaning might not be free from difficulty in drafting,
e.g. with regard to “Protocol”, “Final Act” and “Procés-
verbal”.
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lem could arise with reference to “treaties (e.g. of a
regional character) negotiated between a restricted
number or group of States”; and it added: “The prob-
lem was therefore confined to general multilateral
treaties or conventions, and even so not necessarily
all of them, for it was only in relation to such as could
be said to be of general interest to all States or in-
tended to create norms of general international law,
that it was suggested that international law did, or
should, postulate an inherent right of participation for
every State.” Thus the 1959 report gives certain indi-
cations as to what the Commission had in mind in
distinguishing between “plurilateral” and “multilateral”
treaties; but these indications scarcely constitute the
kind of definition which might provide a sufficient
basis for distinguishing between “plurilateral” and
“multilateral” treaties for the purpose of applying to
them differing legal régimes. If the treaty is expressly
made open to participation by any State, it identifies
itself as a multilateral treaty. But for other cases the
definition is not one which it is easy to formulate with
any degree of precision. In the first place, mere restric-
tion of the treaty to specified States is not a sufficient
criterion because many multilateral treaties are so
restricted, even although the class of participating
States may be a very wide one; indeed, it is because
participation in the treaty is technically *‘closed” that
the question of the existence of a right of accession
for other States arises. Secondly, a purely nunierical
test would scarcely be feasible, for it would be a nice
question to determine when the number of States be-
comes sufficiently large for the treaty to be regarded
as having passed from the plurilateral to the multi-
lateral category. Moreover, it is possible for a treaty
to be concluded by a considerable number of States on
a regional or other limited basis. Nor in some cases
will it necessarily be clear whether a treaty deals with
a matter which is properly to be considered as one
of “general concern”. From one point of view, a
regional treaty fixing common tariffs is very much
a treaty which deals with a matter of general concern,
since outside States are directly affected by it; yet the
treaty is certainly a plurilateral treaty. A treaty would
seem rather to be of general concern when it deals
with a matter of general interest, such as the supply
of meteorological information or the white slave traffic,
and deals with it in a general manner. The definition
tentatively put forward in the text seeks to combine
the clement of “number” with that of the general
character of the subject-matter of the treaty.

ARTICLE 2. SCOPE OF THE PRESENT ARTICLES

1. Except to the extent that the particular context
may otherwise require, the present articles shall apply
to every international agreement which under the defi-
nitions laid down in article 1, paragraphs (a) and (b),
constitutes a treaty for the purpose of these articles.

2. The fact that, by reason of the definitions in
article 1, paragraphs (a) and (b), an international
agreement not in written form or a unilateral declara-
tion or any other form of international act is excluded
from the application of the present articles shall not
be understood as affecting in any way such legal force
as these agreements or acts may possess under general
international law,

3. Nothing contained in the present articles shall
affect in any way the characterization or classification
of particular international agreements under the in-

ternal law of any State, whether for the purposes of
its domestic constitutional processess or otherwise.

Commentary

(1) Paragraph 1 is sufficiently explained by the
discussion of “international agreement” and “treaty”
in the commentary on paragraphs (a) and (») of ar-
ticle 1. Here, the words “except to the extent that a
particular context may otherwise require” preface the
statement as to the scope of the present articles simply
as a recognition of the fact that some of their provi-
sions are, either by their express terms or by their
inherent nature, only applicable to certain kinds of
treaties. A provision relating to multilateral treaties
could hardly, for example, have any application to
“exchanges of notes”.

(2) Paragraph 2 does two things. First, it em-
phasizes that the draft articles do not cover interna-
tional agreements not drawn up in written form, and
that they have no reference to unilateral declarations
or to any other international act falling outside the
definitions in article 1, paragraphs (a) and (b). Sec-
ondly, it preserves whatever legal force such oral
agrecments and unilateral instruments or acts may
possess under general international law. In short, with-
out going any further into the matter, paragraph 2
acknowledges the existence of oral agreements such
as that resulting from the Ihlen Declaration in the
Eastern Greenland Case® and of written undertakings
such as declarations under the Optional Clause of the
Statute of the Court; and it puts on record that their
omission from the draft articles is not ¢o be understood
as in any way altering the legal position in regard
to them.

(3) Paragraph 3 is designed to safeguard the posi-
tion of States in regard to their internal law and
usages, and more especially in connexion with the
ratification of treaties. In many countries, it is a con-
stitutional requirement that international agreements
in a form considered under the internal law or usage
of the State to be a *“treaty” must be “ratified” by
the legislature or have their ratification authorized by
it—perhaps by a specific majority; whereas other
forms of international agreement are not subject to
this requirement. Moreover, recourse is not infre-
quently had to less formal types of international agree-
ment for the very purpose of obviating thre need of
bringing the agreement before the legislature, either
because its subject-matter appears to render this un-
necessary or for other reasons.! Accordingly, it is
quite essential that the definition given 1o the term
“treaty” in the present articles should do nothing to
disturb or affect in any way the existing domestic
rules or usages which govern the classification of inter-
national agreements.

ARTICLE 3. CAPACITY TO BECOME A PARTY TO TREATIES

1. Capacity in international law (hereafter referred
to as international capacity) to become a party to
treaties 1s possessed by every independent State,
whether a unitary State, a federation or other form
of union of States, and by other subjects of interna-
tional law invested with such capacity by treaty or by
international custom,

18 Series A/B No. 33.

19 This point is referred to again in the commentary on
article 10.
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2. (a) In the case of a federation or other union
of States, international capacity to be a party to treaties
is in principle possessed exclusively by the federal State
or by the Union. Accordingly, if the constitution of a
federation or Union confers upon its constituent States
power to enter into agreements directly with foreign
States, the constituent State normally exercises this
power in the capacity only of an organ of the federal
State or Union, as the case may be.

() International capacity to be a party to treaties
may, however, be possessed by a constituent State of
a federation or union, upon which the power to enter
into agrements directly with foreign States has been
conferred by the Constitution:

(i) If it is a member of the United Nations, or

(i1) If it is recognized by the federal State or Union
and by the other contracting State or States
to possess an international personality of its
own.

3. (e) In the case of a dependent State the con-
duct of whose international relations has been entrusted
to another State, international capacity to enter into
treaties affecting the dependent State is vested in the
State responsible for conducting its international rela-
tions, except in the cases mentioned in sub-para-
graph (b).

() A dependent State may, however, possess inter-
national capacity to enter into treaties if and in so
far as:

(i) The agreements or arrangements between it
and the State responsible for the conduct of its
foreign relations may reserve to it the power
to enter into treaties in its own name; and

(ii) The other contracting parties accept its par-
ticipation in the treaty in its own name sepa-
rately from the State which is responsible for
the conduct of its interndtional relations,

4. International capacity to become a party to trea-
ties is also possessed by international organizations and
agencies which have a separate legal personality under
international law if, and to the extent that, such
treaty-making capacity is expressly created, or neces-
sarily implied, in the instrument or instruments pre-
scribing the constitution and functions of the organiza-
tion or agency in question.

Commentary

(1) The draft articles adopted by the Commission
in 1959 did not contain an article on capacity to con-
clude treaties. The reason was that, without in any
way committing itself, the Commission had provi-
sionally adopted a plan for the intended code of treaty
law under which the question of “capacity of parties™
was to be dealt with in part II of the code as one of
the topics of the “essential or substantive validity” of
treaties, part 1 being confined to matters relating to
the “formal” validity of treaties (A/4169, chapter II,
paragraph 14). Capacity under international law to
become a party to treaties has, however, a dual aspect,
since it touches the question, what kind of legal persons
are necessary as parties to an agreement if it is to be
considered a treaty, as well as the question of the
validity under international law of the agreement
claimed to be a treaty. No doubt, it was for this reason
that Sir H. Lauterpacht in his first report (A/CN.4/
63) dealt in detail with capacity to enter into treaties,
both in his commentary upon his article 1, covering the

essential requirements of a treaty, and in his article 10,
covering “capacity of the parties” in its relation to the
substantive validity of a treaty. Now that the Commis-
sion is engaged in formulating draft articles for a pos-
sible convention on treaty law, it may feel that to
omit “capacity of parties” from the provisions con-
cerning the conclusion of treaties would leave a notice-
able gap in the articles, and the Special Rapporteur
has accordingly prepared the present article for the
Commission’s consideration,

(2) Paragraph 1 sets out the general rule in regard
to treaty-making capacity. In formulating it, the Spe-
cial Rapporteur has taken account of the opinion ex-
pressed by the Commission in its commentary on
article 2 of its 1959 draft that, whereas treaty-making
capacity involves international personality in the sense
that all entities having treaty-making capacity neces-
sarily have international personality, it does not follow
that all international persons have treaty-making
capacity, The phrase “other subjects of international
law invested with such capacity by treaty or by inter-
national custom” is designed primarily to cover the
cases of international organizations and agencies and
other entities like the Holy See. In its 1959 com-
mentary the Commission said:

“It has always been a principle of international
law that entities other than States might possess
international personality and treaty-making capacity.

An example is afforded by the case of the Papacy,
particularly in the period immediately preceding the
Lateran Treaty of 1929, when the Papacy exercised
no territorial sovereignty. The Holy See was never-
theless regarded as possessing international treaty-
making capacity. Even now, although there is a
Vatican State which is under the territorial sove-
reignty of the Holy See, treaties entered into by the
Papacy are, in general, entered into not by reason
of territorial sovereignty over the Vatican State, but
on behalf of the Holy See, which exists separately
from that State.”

States, including dependent States, and international
organizations are dealt with in more detail in the
further paragraphs of this article, but it has not been
thought necessary to deal more specifically with the
Holy See.

(3) Paragraph 2 seeks to cover the cases of federal
States or Unions of States where the treaty-making
capacity may under their constitutions be to some ex-
tent shared between the federation or Union and its
component units. The subject is not free from difficulty,
as can be seen from its somewhat different treatment
in the reports of Sir H. Lauterpacht and Sir G. Fitz-
maurice. The former, who did not, however, formulate
any draft rules on the point, appears to have considered
that the component States of a federation may in
certain circumstances have a measure of treaty-making
capacity, and even that agreements between the two
component States of a federation can be considered
treaties in the international sense (A/CN.4/63, com-
mentary on articles 1 and 10). He referred in this
connexion to the application by municipal tribunals
of the doctrine of rebus sic stantibus to “treaties” be-
tween two component States of the German Federation
in the case of Bremen v. Prussia®® and of the Swiss
Federation in the case of Canton of Thurgau v. Canton

20 Annual Digest of Public International Law Cases, 1925-6,
Case No. 266.
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of St. Gallen.®* Sir G. Fitzmaurice, on the other hand,
in article 8 of his draft on the essential validity of
treaties (A/CN.4/115) strictly confined international
capacity to conclude treaties to the federation itself and
declined to attribute any treaty-making capacity to a
component State in its own right; and he regarded
any treaty-making authority conferred upon a com-
ponent State simply as the authority of a subordinate
agent or organ contracting on behalf of the federa-
tion. In other words, what is given in paragraph (a)
of the present draft article as the normal rule was put
forward by Sir G. Fitzmaurice as the sole rule.

(4) However close the analogy may be between
international treaties and agreements between two
component units of a federation or Union of States,
it seems impossible to regard the latter agreements as
examples of the exercise of international treaty-making
capacity without risking confusion between the spheres
of operation of international and domestic law. Nor-
mally, at any rate, agreements between component
States of a federation operate within the régime of the
constitutional law of the federation; if the federation
subsequently dissolves, questions may arise as to the
status of the agreements, but that problem belongs
to another branch of the law of treaties. Accordingly,
although in certain types of federation inter-State or
inter-provincial agreements may appear to be similar
to treaties, it does not seem appropriate to classify
these agreements as arising from the exercise of inter-
national treaty-making capacity. No such agreement,
it is believed, has ever been registered under the
relevant provisions of the Covenant or Charter.

On the other hand, it may perhaps be thought to
go too far in the opposite direction to deny altogether
the possibility of any separate treaty-making capacity
for the component State of a federation or union,
even in those cases where both the domestic constitution
and foreign States have recognized the component
State to possess a measure of international personality.
The examples, if not numerous, are important and
difficult to overlook in draft articles on the law of
treaties; for the Ukraine and Byelorussia are not only

Members of the United Nations but have also been
admitted as parties to many multilateral treaties in

their own right. If both the federal constitution and
third States recognize a component State to possess
a measure of seperate international personality, it seems
difficult to deny it any international treaty-making
capacity in the present articles. Nor is the question
purely academic, because it may be necessary to know
in a given case whether the other contracting States
must look to the component State alone for the per-
formance of the obligations undertaken in the treaty
or whether the federation is also liable for the non-
performance of the treaty by the component State.
It is indeed possible that the component State might
make a reservation not made by the federation itself.
Accordingly, a rule has been formulated in paragraph
(b) of the present article which, while not con-
templating an unrestricted right for component States
to claim treaty-making capacity, admits such capacity
to the extent that the State’s separate international
personality is recognized both by the constitution of
the federation and by the other contracting State or
States.

(5) An analogous problem is posed hy protectorates
and other dependent States in cases where the treaties

21 [bid., 1927-8, Case No. 289.

or arrangements establishing the status of dependency
place the general conduct of the State’s foreign relations
in the hands of another State but do not exclude all
possibility of agreements being made directly between
the dependent State and a foreign State. For example,
the Court said in the case concerning the Rights of
Nationals of the United States of America in Morocco,??
that Morocco had “made an arrangement of a con-
tractual character wherelyy France undertook to ex-
ercise certain sovereign powers in the name and on
behalf of Morocco, and, in principle, all of the inter-
national relations of Morocco”; but that Morocco had
nevertheless “remained a sovereign State” and had
“retained its personality as a State under inter-
national law”; moreover, as was mentioned by Sir H.
Lauterpacht (A/CN.4/63, commentary to article 10),
Morocco was admitted to the signature of a number
of multilateral treaties as a separate party in its own
right, even while still under the protection of France.
And Tunisia was another example of the same kind.
In such cases, the protected State would seem to
retain a measure of treaty-making capacity in its
own right, even although its exercise may be subject
to the consent of the protecting Power. It scarcely
seems possible, however, to attribute the same measure
of treaty-making capacity to a self-governing territory
not possessing the character of a State, It is true
that a dependent self-governing territory has sometimes
been admitted to separate participation in multilateral
treaties, usually of a technical or economic character,
in its own name.?® But it seems doubtful whether in
such cases the other contracting parties do or can
legally look upon the self-governing territory as a
distinct juridical person and a responsible party to
the treaty entirely separate from the parent State.

(6) Paragraph 4 of this article seeks to state the
general rule in regard to the treaty-making capacity
of international organizations and agencies. The view
has previously been expressed in the-ihtroduction to
this report that the appropriate method of dealing with
treaty-making by international organizations is to
deal with it in a separate chapter, and it may be
wondered why it is proposed to include a rule con-
cerning their treaty-making capacity in the present
article. The reason is that it seems logical to regard
treaty-making capacity as a general matter distinct.
fro_m the procedure of treaty-making, and to include
it in chapter I. If this arrangement is accepted, then
the appropriate place for the general rule concerning
the treaty-making capacity of organizations is in the
present article. As to the rule proposed in paragraph
4, it is based upon principles analogous to those laid
down by the International Court of Justice in its
opinion on “Reparations for Injuries Suffered in the
Service of the United Nations”?* for determining the
capacity of the United Nations to present an inter-
national claim. In particular, it is based upon the
statement®® of the Court that: “Under international
law, the Organization must be deemed to have those
powers which, though not expressly provided for
in the Charter, are conferred upon it by necessary
implication as being essential to the performance of
its duties.” '

22 J.C.J. Reports, 1952, pp. 182 and 185.

28 E.g. Universal Postal Union, World Health Organization
and International Trade Organization,

24 J.C.J. Reports, 1949, p. 171, at p. 179.
25 Jbid., p. 182.
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Chapter II. The rules governing the conclusion
of treaties by States

ARTICLE 4, AUTHORITY TO NEGOTIATE, SIGN, RATIFY,
ACCEDE TO OR ACCEPT A TREATY

1. A representative of a State purporting to have
authority to negotiate and draw up the terms of a
treaty on behalf of his State shall be required, except
in the cases mentioned in paragraph 3, to furnish or
exhibit credentials issued by the competent authority
in the State concerned and providing evidence of such
authority. He is not, however, required for these pur-
poses to be in possession of full-powers to sign the
treaty.

2. (a) A representative of a State purporting to
have authority to sign (whether in full or ad referen-
dum), ratify, accede to or accept a treaty on behalf of
his State shall be required, except in the cases men-
tioned in paragraph 3 -(b) below, to produce full-
powers which invest him with authority to execute
the act in question.

() Full-powers shall be in the form prescribed by
the law and practice of the State concerned and shall
emanate from the competent authority in that State.
They may either be in a form restricted to the execu-
tion of the particular act concerned or in the form
of a general grant of full-powers which covers the
execution of that particular act.

(¢) In case of delay in the transmission of the
instrument of full-powers, a letter or telegram evidenc-
ing the grant of full-powers sent by the competent
authority of the State concerned or by the head of
its diplomatic mission in the country where the treaty
is negotiated may be employed provisionally as a sub-
stitute for full-powers, subject to the production in
due course of an instrument of full-powers, executed
in proper form. Similarly, full-powers issued by a
State’s permanent representative to an international
organization may also be employed provisionally as a
substitute for full-powers issued by the competent au-
thority of the State concerned, subject to the produc-
tion in due course of an instrument of full-powers
executed in proper form.

3. (a) Heads of a diplomatic mission have authority
ex officio to negotiate a bilateral treaty between their
State and the State to which they are accredited and
to authenticate its text. They are, however, bound to
comply with the provisions of paragraph 2 of this
article, concerning the production of full-powers for
the purpose of signing or ratifying the treaty on behalf
of their State.

(b) Heads of State, Heads of Government and
Foreign Ministers have authority, ex officio, to nego-
tiate and authenticate a treaty on behalf of their State,
and to sign, ratify, accede to or accept a treaty on
its behalf; and they are not required to furnish any
evidence of specific authority to execute any of these
acts.

Commentary

(1) In the Commission’s 1959 draft articles the au-
thority of representatives to negotiate was dealt with
in article 6, paragraphs 2 and 3, and their authority
to sign in article 15, The Commission itself did not
have time to consider the questions of ratification,
accession and acceptance, so that there is no provision
in the 1959 draft articles concerning authority to exe-
cute these acts; and Sir G. Fitzmaurice’s drafts on

these matters do not cover the point. Nevertheless, the
question of the representative’s authority does arise
also in regard to ratification, accession and acceptance;
and, in order to avoid repetition, it seems better to
cover all four cases of authority to exercise the treaty-
making power on behalf of a State in a single article.
The present article, therefore, contains the substance of
the provisions of article 6, paragraphs 2 and 3, and
article 15 of the Commission’s 1959 draft, with some
modifications and additions; while the present com-
mentary also incorporates the relevant parts of the
1959 Commentary.

(2) Paragraph 1 deals with authority to negotiate,
as distinct from authority to sign. While authority to
sign, if possessed by the representative at the stage
of negotiation, may reasonably be held to imply au-
thority to negotiate, the reverse is not true; and, except
in the cases mentioned in paragraph 3 (a), a further
authority specifically empowering him to sign will be
required before signature can be affixed. Per contra it
is not necessary, for the purposes of negotiating and
drawing up a treaty, to be in possession of full-powers
to sign; credentials or ex officio authority under para-
graph 3 suffice for these purposes.

(3) Paragraph 2 (e) lays down the general rule
that, except for Heads of State, Heads of Government
or Foreign Ministers, who are exempted in para-
graph 3 (a), a representative is required to produce
full-powers specifically authorizing him, as the case
may be, to sign, ratify, accede to or accept the treaty
in question. In point of fact, the normal practice in
regard to instruments of ratification, accession and
acceptance appears to be that the instruments are exe-
cuted directly by the Head of State or Head of Govern-
ment or by the Minister of Foreign Affairs, in which
case they fall under the exception in paragraph 3 (a).
Nevertheless, the execution of these acts is sometimes
entrusted to the head of a diplomatic mission or the
permanent representative of the State at the head-
quarters of an international organization, and then the
production of full-powers will be necessary.2¢

In 1959, the Commission was divided on the ques-
tion whether full-powers are necessary for signature
ad rcferendum as well as for signature in full, partly
because it lacked information as to the actual practice
of Governments and partly because of differences of
view as to the exact legal effect of signature ad
referendum. The practice of Governments in regard
to treaties of which the Secretary-General of the United
Nations is depositary indicates that no distinction is
made for this purpose between signature in full and
signature ad referendum.®” The Commission may feel
that it now has a sufficient basis for framing the rule
in that sense, and paragraph 2 (a) has therefore been
drafted in that form for the Commission’s consideration.

(4) Paragraph 2 (b) deals with the form of full-
powers. While the procedure of ratification of an inter-
national act is regulated by international law, the par-
ticular forms used for full-powers and the particular
authorities within the State which issues them are
matters which, in principle, are left to be determined
by the domestic laws and usages of each State. Nor-
mally, full-powers are issued ad hoc for the execution
of the particular act in question, but there does not

26 See Summary of the Practice of the Secretarv-Gencral as
Depositary of Multilateral Agreements (ST/LEG/7), para-
graph 37.

27 See ibid., paragraph 31.
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appear to be any reason why full-powers should not
be couched in a general form provided that they leave
no doubt as to the scope of the powers which they
confer. Some countries, it is believed, may adopt the
practice of issuing to certain Ministers, as part of their
normal commissions, general or standing full-powers
which, without mentioning any particular treaty, confer
on the Minister general authority to sign treaties or
categories of treaties on behalf of the State.?® In addi-
tion, some permanent representatives at the head-
quarters of international organizations, that are the
depositaries of multilateral treaties, are clothed by their
States with general full-powers, either included in their
credentials or contained in a separate instrument. It
also appears that during regular sessions of the Gen-
eral Assembly the permanent representatives are some-
times given general full-powers with respect to agree-
ments which may be concluded during the session (see
Summary of the Practice of the Secretary-General
(ST/LEG/7), paragraph 35). The Commission will
be glad eventually to have information from Govern-
ments as to their practice in regard to “general” full-
powers. In the meanwhile, it seems justifiable tentatively
to insert in paragraph 2 (&) a provision admitting the
sufficiency of full-powers framed to cover treaties gen-
erally or specific categories of treaty. But, whether the
full-powers be general or particular, they must be
sufficient to invest the representative with authority
to execute the particular act in question—signature,
ratification, accession or acceptance, as the case may be.

(5) Paragraph 2 (c) recognizes a practice of com-
paratively recent development which is of considerable
utility and should serve to render initialling and sig-
nature ad referendum unnecessary save in exceptional
circumstances, If the promised full-powers do not in
due course arrive, the signature provisionally admitted
on the emergency basis contemplated in this sub-
paragraph naturally becomes a nullity and the State
concerned is in the same position as if its signature
had never been affixed to the treaty.

The Summary of the Practice of the Secretary-
General (ST/LEG/7), paragraph 29, states that since
1949 “full-powers issued by a permanent representa-
tive to the United Nations acting on instructions from
his Government have in practice been accepted as
having the same validity as full-powers transmitted by
telegraph for purposes of signing conventions which are
subject to ratification”. The part played by permanent
representatives to international organizations in modern
diplomatic life is now so well recognized and so im-
portant that it seems desirable to take account of the
practice of the Secretariat of the United Nations in the
present connexion, If the head of a diplomatic mission
may issue a letter provisionally evidencing the grant
of full-powers, there would certainly seem to be no
reason why the Head of a permanent mission to an
international organization should not do the equivalent
on the same provisional basis for the purpose of sign-
ing, ratifying, acceding to or accepting a treaty for
which the organization is the depositary. A sentence
covering this point has accordingly been inserted in
paragraph 2 (c¢) and is submitted for the Commission’s
consideration,

(6) Paragraph 3 (a) notices a well-established ex-
ception to the rule that the representative of a State
deputed to negotiate a treaty on its behalf must furnish

28 See paragraph 3 of the commentary on article 15 of the
Commission’s 1959 drait.

credentials evidencing his authority to negotiate the
treaty. Such authority is inherent in the Head of a
diplomatic mission in virtue of his credentials as such
and the functions of his office, Thus, article 3 (¢) of
the Vienna Convention on Diplomatic Relations pro-
vides that “the functions of a diplomatic mission con-
sist, inter alig, in . . . negotiating with the Government
of the receiving State”.

Paragraph 3 (&) notices equally well-established
exceptions not only to the rule concerning the furnish-
ing of credentials but also to the rule concerning the
furnishing of full-powers. It is inherent in the office
and function of Heads of State, Heads of Government
and Foreign Ministers that they possess authority both
to negotiate a treaty and to sign, ratify, accede to or
accept a treaty on behalf of their State. In the case
of Foreign Ministers, the inherent authority of the
Minister to bind his Government in negotiations with
a foreign State was expressly recognized by the Per-
manent Court of International Justice in the Eastern
Greenland case? in connexion with an oral undertaking
by the Foreign Minister of Norway, commonly referred
to as the “Ihlen Declaration”.

ARTICLE 5. ADOPTION OF THE TEXT OF A TREATY

1. The adoption of the text or texts setting out the
provisions of a proposed treaty takes place:

(a) In the case of a bilateral treaty, by ‘mutual
consent of the parties;

(b) In the case of a plurilateral treaty, by unanimity
unless the States concerned shall decide by common
consent to apply another voting rule;

(¢) In the case of a multilateral treaty drawn up at
at an international conference convened by the States
concerned, by any voting rule that the conference shall,
by a simple majority, decide to apply;

(d) In the case of a multilateral treaty drawn up
at an international conference convened by an interna-
tional organization, by any voting rule that may be
prescribed in the constitution of the organization, or in
a decision of the organ competent to determine the
voting rule, and, failing any such decision. by the rule
that the conference shall by a simple majority decide
to apply;

() In the case of a multilateral treaty drawn up in
an international organization, by any voting rule that
may be prescribed in the constitution of the organiza-
tion or, failing any such constitutional provision, in a
delcision of the organ competent to decide the voting
rule,

2. The participation of a State in the adoption of the
text of a treaty, whether in negotiation or at an inter-
national conference, shall not place it under any obliga-
tion to proceed afterwards to sign, ratify, accede to, or
accept the said treaty. A4 fortiori, such participation
shall not place it under any obligation to carry out the
provisions of the treaty.

3. Nothing contained in paragraph 2 of this article
shall, however, affect any obligation that a State par-
ticipating in the drawing up of a treaty may have,
under general principles of international law, to refrain
for the time being from any action that might frustrate
or prejudice the purposes of the proposed treaty, if
and when it should come into force.

20 Series A/B 53, p. 71.
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Commentary

(1) This article incorporates the substance of ar-
ticle 6, paragraph 4, and of article 8 of the draft articles
approved by the Commission in 1959. It does not
seem to the Special Rapporteur that the provisions of
article 7 of the 1959 draft are suitable for inclusion
in a convention, as distinct from an expository code.
Article 7 of that draft read as follows:

“Elements of the text

“l, It is not a juridical requirement of the text
of a treaty that it should contain any particular
rubric, such as a preamble or conclusion, or other
special clause.

“2. However, in addition to a statement of its
purpose and an indication of the parties, provisions
normally found in the text of a treaty are those
concerning the date and method of the entry into
force of the treaty, the manner of participation of
the parties, the period of its duration, and other
formal and procedural matters.

“3. In those cases where a treaty provides ex-
pressly that it shall remain open for signature, or
provides for ratification, accession, acceptance, com-
ing into force, termination or denunciation, or any

other matter affecting the operation of the treaty,
it should indicate the manner in which these pro-

cesses are to be carried out and the requisite com-
munications to the interested States which are to
be made.”
These provisions appear to point out what it is desirable
that a model text of a treaty should contain rather than
to state rules of law. The Special Rapporteur there-
fore suggests that it is unnecessary to do more than
to recall them in the commentary to the present article.
(2) Paragraph 1 of the present article embodies
and largely repeats the rules set out in paragraph 4
of article 6 of the 1959 draft concerning the voting
rules for the adoption of the text of a treaty, with
the difference that those rules are here set out under
five heads instead of four. The reason which led the
Special Rapporteur to make this change is that para-
graphs (¢) and (d) of the 1959 draft really cover
three, not two, distinct types of case, and it seemed
simpler to treat them in three separate paragraphs.

(3) Paragraph 1 of the present article deals with
the voting rule by which the text of the treaty is
“adopted”, i.e., the voting rule by which the form
and content of the proposed treaty is settled. At this
stage, the negotiating States are concerned only with
drawing up the text of the treaty as a document
setting out the provisions of the proposed treaty, and
their votes, even when cast at the end of the negotiations
in favour of adopting the text as a whole, relate
solely to this process. A vote cast at this stage, there-
fore, is not in any sense an expression of the State’s
agreement to be bound by the text, which can only
become binding upon it by a further expression of
its consent (signature, ratification, accession or accept-
ance) in accordance with the provisions of articles 7
to 16 of these draft articles.

(4) Sub-paragraphs (a) and (b) of paragraphs 1
express the obvious principles (a) that the text of a
bilateral treaty can only be adopted by mutual consent
and (b) that the rule of unanimity must also apply
in the case of treaties negotiated between a small
number or a restricted group of States for some

specific common purpose, unless they agree—by unani-
mous vote—to adopt a different voting rule.

(5) The main problem is the voting rules for adopt-
ing general multilatera] treaties, and here a distinction
has to be made between treaties drawn up at conferences
convened by the negotiating States themselves and
those drawn up either within an international organiza-
tion or at a conference called by an international
organization. For in the latter type of case the organiza-
tion itself may play a role in settling the voting rule.

(6) Sub-paragraph (c) deals with the first type
of case, where the conference is convened by the States
themselves. There seems to be little doubt that up
to the First World War the unanimity rule generally
applied also at this type of conference, and in 1959 some
members of the Commission considered this still to
be the basic rule in the absence of an express decision
to the contrary. The general feeling in the Commission,
however, was that in recent times the practice at large
international conferences of adopting texts by some
kind of majority had become so invariable that it
would now be unrealistic to postulate any other system,
A conference can still, of course, decide to proceed by
unanimity, but in the absence of any such decision
it must now be assumed that it will proceed on the
basis of a majority voting rule. The only questions
now are, what is the majority to be and how is the
conference to decide on that majority—i.e., does this
initial decision itself require to be taken by unanimity,
or can it equally be taken by majority vote and, if
so, by what majority?

(7) The commission had some initial doubts in
1959 as to exactly how far it is appropriate for a
code of treaty law to lay down voting rules for an
international conference convened by States for the
purpose of drawing up the text of a treaty. Ultimately,
however, while considering that it should refrain from
laying down a hard and fast voting rule for the adoption
of the treaty, the Commission concluded that it is
essential to prescribe by what means the conference
should arrive at its decision concerning the voting
rule. It might be true that a conference would usually
arrive at it somehow, but perhaps only after long
procedural debates, delaying the start of the substantive
work of the conference. Once this view had been
adopted by the Commission, there was general agree-
ment that the rule of the simple majority as the basis
of the adoption by the conference of its rules of
procedure, including its substantive voting rule, was
the only practicable one. The Conference’s substantive
voting rule—i.e., for the adoption of texts, and for
taking any other non-procedural®® decisions, would then
be such as the Conference, by a simple majority, decided
upon. This substantive voting rule might itself be a
simple majority rule, or it might be two-thirds, or
even, theoretically, unanimity.

(8) Sub-paragraph (d) deals with the case, now
increasingly common, where a multilateral treaty is
drawn up at a conference convened by an international
organization. The constitutions of some organizations,
such as the International Labour Organisation, pre-
scribe in detail the method by which treaties concluded
under their auspices shall be drawn up. Those of
others do not. However, the appropriate organ of the

30 The rule of the simple majority vote for procedural
decisions is universally admitted; but the discussion here relates
to substantive decisions—in particular those leading to the
adoption of texts,
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organization, if it is constitutionally empowered to do
so, may, in deciding to convene a conference, prescribe
the voting rule in advance as one of the conditions
for doing so. In the absence of any rule having been
laid down in advance either by the constitution or
by the decision of the organization, the determination
of the voting rule clearly rests with the conference
itself, and that determination, as in cases under sub-
paragraph (c¢), should itself be made by a simple
majority. Thus, according to the Secretary of the Com-
mission, the practice of the Secretariat of the United
Nations, when the General Assembly convenes a confer-
ence, is, after consultation with the groups and interests
mainly concerned, to prepare provisional or draft rules
of procedure for the conference, including a suggested
voting rule, for adoption by the conference itself. But
it is left to the conference to decide whether to adopt
the suggested rule or replace it by another.

(9) Sub-paragraph (e) deals with the case where the
treaty is drawn up within the international organization
itself. In these cases it would seem that, if the constitu-
tion of the organization.dose not prescribe the voting
rule, the determination of the rule must rest with the
organ competent under the constitution to lay down
the voting rule; in other words, either with the
organ within which the treaty is to be drawn up
or some other organ competent to give directions to
it concerning the voting rule to be applied.

(10) Paragraphs 2 and 3 of the present article
embody, with some redrafting, the two paragraphs of
article 8 of the 1959 draft, which was entitled “Legal
consequences of drawing up the text”. This title, as
the 1959 commentary conceded, was “slightly elliptical”,
in that the primary rule stated in the article, as in
paragraphs 2 and 3 of the present article, was that
adoption of the text of a treaty does not involve legal
consequences. That being so, the present Rapporteur
does not think it justifiable to place these paragraphs
in a separate article, and suggests that the proper
place for them is in the present article. Truth to tell
such “direct or positive” legal consequences as might
seem to follow from participation in the adoption of
the text of a treaty really attach to participation in
the ‘“‘authentication’ of the text, which falls under the
next article. This seems to the Special Rapporteur to
be another reason why it may be better not to have a
separate article which deals with the so-called “legal
consequences of drawing up the text”.

(11) Paragraph 2 of the present article has been
drafted somewhat differently from article 8, paragraph
1, of the 1959 draft, to which it corresponds. The
phrase “does not involve any obligation to accept the
text”, found in the 1959 draft, seems to the Special
Rapporteur to be open to objection on two grounds.
First, the “acceptance” of a treaty text is a technical
process in treaty-making (see article 16 of the present
draft) and it seems better to avoid the use of the word
“accept” in its non-technical meaning, so far as possible.
Secondly, the phrase “accept the text” is ambiguous
and confusing in the context of this paragraph. For
the chief object of this paragraph is to underline the
distinction between “adopiing” the “texy” and “agree-
ing” to the “treaty” itself. The intention in the para-
graph, as the 1959 commentary confirms, was to empha-
size that adoption of the text does not involve any
obligation to carry out the treaty, but the words
“‘accept the text” used in the paragraph do not express
that intention and may confuse the issue. In any

event, it seems desirable also to make the point that
participation in the adoption of the text involves no
obligation to proceed afterwards to become a party
to the treaty; this point has accordingly been added.

ARTICLE 6. AUTHENTICATION OF THE TEXT AS
DEFINITIVE

1. Unless another procedure has been prescribed
in the text or agreed upon by the negotiating States,
the text of the treaty as finally adopted may be
authenticated in any of the following ways:

(@) Initialling of the text by the representatives
of the States concerned;

(b) Incorporation of the text in the Final Act
of the conference in which it was adopted;
 (¢) Incorporation of the text in a resolution of an
international organization in which it was adopted or
in a resolution of one of its organs or in any other
manner prescribed by the Constitution of the organiza-
tion concerned.

2. In addition, signature of the text by a representa-
tive of a negotiating State, whether a full signature or
signature ad referendum, shall automatically constitute
an authentication of the text of a proposed treaty,
if the text has mot been previously authenticated in
another manner with respect to that State under the
provisions of paragraph 1 of this article.

3. On authentication in accordance with the fore-
going provisions of the present article, the text shall
become the definitive text of the treaty. No additions
or amendments may afterwards be made to the text
except by means of the adoption and authentication
of a further text providing for such additions or
amendments.

Commentary

(1) This article repeats, with minor drafting changes,
the provisions of article 9 of the 1959 draft, and the
commentary which follows repeats, in abbreviated form,
the 1959 commentary.

(2) Authentication of the text is necessary in order

that, before the negotiating States are called upon
to decide whether they will Dbecome parties to the

treaty or not—or in some cases hefore they are called
upon to decide whether they will even sign it, as an
act of provisional consent to the treaty—they may
know finally and definitively what is the text of the
treaty which, if they take these decisions, they will
be signing or becoming parties to. It is clear that
such steps as signature, ratification, accession, bringing
into force, etc., can only take place on the basis of a
text the terms of which have been settled, and are
not open to change. There must come a point, therefore,
at which the process of negotiation or discussion is
halted, and the text which the parties have agreed
as a text is established as being the text of the proposed
treaty, Whether the States concerned will eventually
become bound by this treaty is of course another
matter, and remains quite open. None is committed
at that stage. But if they are eventually to become
bound, they must have, as the basis of any further
action, a final text not susceptible of alteration. Authen-
tication is the process by which this final act is estab-
lished, and it consists in some act or procedure which
certifies the text as the correct and authentic text.

(3) Accordingly, once a recognized procedure of
authentication has been carried out in relation to a
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text, any subsequent alteration of it results not merely
in an amended text, but in a new text, which will
then itself require authentication or reauthentication
in some way. Thus, where signature is itself the method
of authentication, changes effected after signature would
require the text to be re-signed or re-initialled, or
a new text to be drawn up and signed; or alternatively
a separate protocol registering and authenticating the
changes would have to be drawn up and signed. In
general, no changes could be made to the original
signed text or signature copy itself, for then the parties
would be on record as having signed a text different
from the one which, at the actual date of signature,
they did sign. If changes should be made on the
original signed text or signature copy, they would
themselves require to be signed or initialled, and dazed.
The document as a whole would then stand authen-
ticated as the actual text of the treaty. But final estab-
lishment of the text at some point there must be, and,
in order to register and stabilize this text as the basis
for ratification (where necessary) and entry into force,
there must be an eventual authentication of it in its
final form by some recognized method.

(4) The same considerations apply, mutatis mu-
tandis, and perhaps even more obviously, where au-
thentication of the original text has taken place, not
by signature but, e.g., by embodiment of the text in
the final act of a conference, or in a resolution of an
organ of an international organization.?' Any subse-
quent alteration of it would result in a new text, itself
requiring authentication by the same or some other
recognized means.

(5) Previous drafts and codes of the law of treaties
have not recognized authentication as a distinct and
necessary part of the treaty-making process. The rea-
son appears to be that until comparatively recently
signature was the normal method of authenticating a
text and that signature always has another and more
important function; for it also operates as an expres-
sion of the State’s consent to be bound by the treaty
(either conditionally upon ratification or uncondi-
tionally if the treaty is not subject to ratification).
The authenticating aspect of signature is consequently
masked by being merged in its consent aspect. This
was pointed out by Professor Brierly in his first report
(A/CN.4/23, commentary on his article 6), where he
went on to explain that in recent years other methods
of authenticating texts of treaties on behalf of all or
most of the negotiating parties have been devised. He
gave as examples the incorporation of unsigned texts
of projected treaties in signed Final Acts of diplomatic
conferences, the special procedure of the International
Labour Organisation under which the signatures of the
President of the International Labour Conference and
of the Director-General of the International Labour
Office authenticate the texts of labour conventions,

81 The practice of the United Nations for purposes of
authentication is to use the latter two methods specified in
paragraph 1 of article 6, rather than the first alternative of
initialling. The custom of initialling has never been used in the
United Nations for the purposes of authenticating the text of a
multilateral convention. Initialling for the purposes of authenti-
cation has been supplanted, in the more institutionalized treaty-
making processes of the United Nations, by such standard
machinery as the recorded vote on a resolution embodying or
incorporating the text, or by incorporation into a final act.
As stated in paragraph 4 of the above commentary, any subse-
quent alteration of a text authenticated by these means would
be, in effect, the drawing up of a new text, itself requiring
authentication by the same or other recognized means.

and treaties which are not signed at all but opened for
accession and whose texts are authenticated by being
incorporated in a resolution of an international organi-
zation. Professor Brierly considered, as is the view
also of the Commission, that these developments in
treaty-making practice render it desirable to emphasize
in the draft the distinction between signature of the
texts of treaties as a means of mere authentication and
signature as the process, or part of the process,
whereby a State or international organization expresses
its consent to be bound by the treaty.

(6) The foregoing comments, it is thought, provide
a sufficient explanation of the provisions of the present
article. It may, however, be added that signature has
been dealt with separately in paragraph 2, instead of
being included in paragraph 1, primarily for the reason
that, whereas the processes listed in paragraph 1 are
always, or almost always, acts of authentication, this
is not the case with signature, which may not be an
act of authentication if the text has already been au-
thenticated by another process, such as incorporation
in the Final Act of a conference.

(7) The Commission decided in 1959 that there is
no need to provide expressly in the draft that “seal-
ing”, i.e., the affixing of seals as well as signatures to
the treaty, which was a common practice in the past,

is unnecessary despite the appearance in a treaty of
the common-form recital “have signed the present

treaty and affixed thereto their seals”. The Commis-
sion—and the present Special Rapporteur is of the
same view—thought it would be sufficient to mention
the point in the commentary.

ARTICLE 7. THE STATES ENTITLED TO SIGN THE TREATY

1. In the case of bilateral and plurilateral treaties
the right to sign the treaty shall be confined to the
States participating in the adoption of the text and
to such other States as, by the terms of the treaty or
otherwise, they may agree to admit to the signature
of the treaty.

2. In the case of multilateral treaties the right to
sign shall be governed by the following rules:

(@) Where the treaty specifies the particular States
or categories of States which are to be entitled to sign
it, only those States or categories of States have the
right to sign;

(&) Where the treaty does not contain any provi-
sion on the matter, every State invited to participate
in the negotiations, or to attend the conference at
which the text of the treaty is drawn up shall have
the right to sign the treaty.

(¢) Where the treaty does not contain any provi-
sion on the matter and is one which has been left
open for signature, States other than those referred
to in sub-paragraph (b) may be admitted to the sig-
nature of the treaty:

(i) If the treaty is already in force and more than
four years have elapsed since the adoption of
the text, then with the consent of two-thirds
of the parties to the treaty;

(ii) If the treaty is already in force but not more
than four years have elapsed since the adoption
of the text, or if the treaty is not yet in force,
then with the consent of two-thirds of the States
that participated in the negotiations, or attended
the conference, at which the text was drawn up.
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Commentary

(1) This article repeats, with some changes, the
provisions in article 17 of the 1959 draft articles,
which were approved by the Commission; and the
present commentary reproduces the substance of the
1959 commentary, though with considerable abbrevia-
tion of the first five paragraphs. The present Special
Rapporteur’s explanations of certain changes in the
text of the article are given in paragraphs 8 and
following below.

(2) The article deals with the conditions under
which a State may have a right to sign a treaty, and
touches one aspect of the question whether a State can
ever be said to have a right to insist on becoming a
party to multilateral treaties which are of general
interest or lay down norms of general international
law. No problem exists in the case of bilateral or
plurilateral treaties, since it is clear that outside States
can only become parties to these treaties with the
consent of the other States concerned, either expressed
in the treaty itself or in an agreement separately
arrived at. In the case of multilateral treaties, how-
ever, the problem is a real one, and especially today,
since there are many newly created States, and num-
bers of multilateral treaties may, by their terms, no
longer be open to signature or accession, The Com-
mission in 1959, while recognizing the need to lay
down provisions on this matter, considered that any
abstract right of participation in a multilateral treaty
that may exist or be thought desirable cannot be
wholly divorced from the method by which it may be
exercised in a concrete case. In other words, any
right of participation in multilateral treaties of a gen-
eral character must be related to the existing pro-
cedures of treaty-making in the international com-
munity, and to the accepted methods of admitting
States to participation in multilateral treaties. If this
conclusion is accepted, the problem resolves itself into
considering, with reference to each method separately
(signature, ratification, accession, acceptance), what
States or categories of States have or should have
the right to participate in the treaty through the par-
ticular method concerned. This was the solution
adopted by the Commission in 1959, and it did not
then attempt to reach a final decision concerning the
inclusion of a general article about participation in
multilateral treaties. It decided to defer this decision
until after the drafting of the individual articles on
the right to sign, ratify, accede, etc. The exchange of
views in the Commission on the question of a general
right of participation is, however, relevant to the
understanding of the provisions contained in the pre-
sent article concerning the right to sign, and in those
of articles 13 and 16, concerning the right to accede
to or accept a treaty; and it will therefore be sum-
marized in the paragraphs which now follow.

(3) The discussion centred upon the question
whether international law does, or ought to, postulate
an inherent right of participation for every State in
multilateral treaties which are intended to create gen-
eral norms of international law or are otherwise of
general interest to all States. Some members of the
Commission considered that such an inherent right
ought to be postulated on the ground that it is for
the general good that all States should become parties
to such treaties, and that in a world community of
States, no State should be excluded from participa-
tion in treaties of this character.

(4) Other members of the Commission, who did not
share this view, pointed out that, even if the right
were to be admitted in principle, great practical dif-
ficulties would arise in putting it into effect. Either
a treaty of this kind makes provision for the States
or category of States to be admitted to participation,
or it does not. If it does not, either expressly or by
implication, exclude any State then there is no prob-
lem. Any State may participate in the treaty by taking
the prescribed steps. If on the other hand the treaty
contains some limitation, then it is virtually impos-
sible to admit that a State not covered can, by plead-
ing an alleged inherent right, insist on participation,
thus overriding the wishes and intentions of the
framers of the treaty, as expressed in it.

(5) These members pointed out that the problem
really arises at an earlier stage, when the decision is
taken who are to be the “framers of the treaty”’—in
short, who are to be invited to the conference at
which the treaty is drawn up? As a rule, participa-
tion in the conference (or the right to participate,
whether exercised or not) normally determines the
right of participation in the treaty. If the eventual
treaty does not limit the class of States which may
participate, no difficulty arises; if, however, it does
impose a limitation, it would usually be found that
the designated class was the same as that invited
to the conference. In so far as there is a problem,
therefore, it can only be dealt with at the invitation
stage. It cannot be met by a rule overriding the ex-
press provisions of the treaty about participation,
which would not, indeed, be juridically possible.

(6) The further point was made that any inherent
right of participation, if admitted, would give rise to
serious difficulties in relation to the recognition or
non-recognition of States or Governments. Even
although the mere fact that a State is a party to a
multilateral treaty does not of itself involve recogni-
tion of that State or its Government by other parties,
nevertheless serious political and other problems would
arise if parties to a treaty found themselves obliged
to admit as a party States or Governments which they
might perhaps have expressly intended to exclude by
the wording of the participation clause.

(7) As to the problem of the new State which
wants to become a party to an old treaty, the Com-
mission, although considering this to be an important
matter, thought that it is mainly a question of acces-
sion and belonged more particularly to that subject.
It was pointed out that the dimensions of the problems
are in practice slight. Most general treaties of the kind
involved have accession clauses. The problem arises
primarily in the case of the older treaties which are
no longer open for signature and which either do not
expressly provide for accession or which, like The
Hague Conventions of 1899 and 1907 concerning the
Pacific Settlement of International Disputes or the
Barcelona Convention of 1921,32 contain an accession
clause limiting the right of accession to certain States.

(8) Paragraph 1 of the present article contains the
substance of paragraph 1 of article 17 of the Commis-
sion’s draft, the differences in the wording being
merely drafting changes. Paragraph 2 contains the
substance of paragraph 2 of the Commission’s former
article 17, and the wording of sub-paragraphs (a) and

32 Convention on the Régime of Navigable Waterways of
International Concern, Barcelona, 1921, League of Nations,
Treaty Series, vol. VII, pp. 36-63.
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(b) is almost the same as that of the corresponding
sub-paragraphs of the Commission’s draft. These two
sub-paragraphs have, however, been transposed be-
cause the reverse order seems to be rather more logical
and to give a somewhat neater draft. No further ex-
planations of paragraph 1 and paragraph 2 (a) and
2 (b) seem to be necessary, beyond those already con-
tained in paragraphs 1-7 of the present commentary.

(9) It is, however, necessary to provide a more
detailed commentary on paragraph 2 (c). It is clear
that where a treaty is not left open for signature,
States which do not sign on the occasion of the sig-
nature cannot do so afterwards. Where, however, the
treaty remains open for signature, the question may
arise of signature by a State not included amongst
the sub-paragraph (&) category of States, ie., those
invited to participate in the negotiation or conference.
The existing rule is that, in principle, the treaty is not
open to signature by such a State. But it seems
desirable to encourage the States concerned to con-
sider allowing such a State to become a signatory in
certain circumstances, and a specific provision has
been inserted in the draft articles for this purpose.
The insertion of this provision seems to be par-
ticularly necessary in order to cover the possibility of
a signature by a new State which may have attained
independence after the close of the negotiations or
conference but while the treaty is still open to sig-
nature. Accordingly, paragraph 2 (c¢) provides that
the signature of a State not included in the categories
in paragraph 2 () should be admitted if two-thirds
of the States entitled to a voice in the matter consent.

Opinions may differ as to what States are, or ought
to be, entitled to a voice in deciding whether States
not included in the categories in paragraph 2 (0)
should be admitted to the signature of the treaty. If,
for example, the treaty, while still open to signature
by States comprised in the categories mentioned in
paragraph 2 (b), is already in force, it is arguable
that the right to open the treaty to signature by addi-
tional States should be confined to actual parties to
the treaty; but it is not absolutely clear that this is
necessarily the right solution, because some treaties
are expressed to come into force after very few sig-
natures and the “actual parties” might represent a
very small proportion of the interested States. In the
other case, where the treaty is not yet in force, it is
arguable that all the States which actually attended
the negotiations or conference,3® whether signatories
or not, should be entitled to a voice in the decision;
but here again, it is not clear that the right of nego-
tiating States which have refrained from signing for
so long that they may be thought not to have the
intention to sign at all ought to be recognized. In
1959, the Commission thought that to cover all the
various uncertainties would require a considerable
elaboration of the article, which it did not feel called
upon to undertake at that time, As, however, the
Commission is now required to submit the present
draft articles in their final form, the Special Rap-
porteur has thought it incumbent upon him to con-
sider whether any further elaboration of paragraph 2
(¢) is desirable to take account of those uncertainties.
It seems to him that the second type of case, where
the treaty is not in force, can properly be left out
of account because the probability will then be that

83 States which, although invited, failed to attend could not,
however, have any legitimate claim to a voice in the decision.

comparatively few States will have taken the steps
necessary for actual participation in the treaty and
there is no very strong argument for limiting the right
of decision to them. On the other hand, it does seem
desirable to place some limit on the right of negotiat-
ing States to a voice in the matter if the treaty is in
force and a considerable time has elapsed without their
having become parties to it. Accordingly, paragraph 2
(¢) limits their right to a period of four years after
the adoption of the text, after which only the actual
parties are to have a voice in the matter. It would
be possible, perhaps, to devise other more complicated
formulae based on the proportion of the actual parties
to the number of the States that negotiated the treaty
which might be considered more scientific. A some-
what simpler rule on the lines of the present draft is,
however, believed to be preferable.

(10) It will be appreciated, from what has been
said above, that the provisions of paragraph 2 (¢) of
the present article relate only to the right to sign a
treaty. The more general question whether and to
what extent a State may have a right to become a
party to multilateral treaties is dealt with in article 13
in connexion with the right to accede to a treaty.

ArTicLE 8. THE SIGNATURE OR INITIALLING OF THE
TREATY
1. (e) Signature of a treaty shall normally take
place at the conclusion of the negotiations or of the
meeting or conference at which the text has been
adopted.

(b) The States participating in the adoption of the
text may, however, provide either in the treaty itself
or in a separate agreement:

(i) That signature shall take place on a subse-

quent occasion; or

(ii) That the treaty shall remain open for signature

at a specified place either indefinitely or until
a certain date,

2. (a) The treaty may be signed unconditionally;
or it may be signed ad referendum to the Government
of the State concerned, in which case the signature
is provisional and subject to confirmation within a
reacslonable time by the State on whose behalf it was
made.

(b) Signature ad referendum, if and so long as it
has not been confirmed, shall operate only as an act
authenticating the text of the treaty.

(¢) Signature ad referendum, when confirmed, shall
have the same effect as if it had been a full signature
made on the date when, and at the place where, the
signature ad referendum was affixed to the treaty.

3. (a) The treaty, instead of being signed, may be
initialled, in which event the effect of the initialling
shall be as follows:

(i) If it is carried out by a Head of State, Head
of Government or Foreign Minister with the
intention that it shall be the equivalent of a
full signature, it shall operate as a full signa-
ture of the treaty on behalf of the State
concerned ;

(i1) In other cases it shall operate only as an au-
thentication of the text, and a further separate
act of signature is required to constitute the
State concerned a signatory of the treaty.

(&) When initialling is followed by the subsequent
signature of the treaty, the date of the signature, not
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that of the initialling, shall be the date upon which the
State concerned shall become a signatory of the treaty.

Commentary

(1) The present article contains the substance of
articles 16 and 10 of the Commission’s 1959 draft
articles, and the commentary which follows incor-
porates the appropriate parts of the 1959 commen-
taries relating to these two articles. It seems con-
venient to bring the provisions of the two articles
together, rather than to place them in two quite widely
separated articles, as was the case in the 1959 draft.
For both articles concern the carrying out of the act
(or sometimes an embryo act) of signature, and both
touch the question of the date upon which a State
becomes the signatory to a treaty. Moreover, from
one point of view the question of the time and place
of signature dealt with in article 16 of the 1959 draft
would seem logically to precede the questions of sig-
nature ad referendum and initialling.

(2) The antithesis in paragraph 1 of the present
article is between the treaty that remains open for
signature until a certain date—or else indefinitely—
and the treaty that does not. Most treaties, in par-
ticular bilateral treaties and treaties negotiated between
a restricted number or group of States, do not remain
open for signature. They are signed either immediately
on the conclusion of the negotiation, or on some later
date especially appointed for the purpose. In either
case, States intending to sign must do so on the occa-
sion of the signature, and cannot do so thereafter.
They may of course still be able to become parties to
the treaty by some other means, e.g., accession (as to
which see articles 13-16).

In the case of general multilateral treaties, or con-
ventions negotiated at international conferences, there
has for some time been a growing tendency to include
a clause leaving them open for signature until a cer-
tain date (usually six months after the conclusion
of the conference), In theory, there is no reason why
such treaties should not remain open for signature
indefinitely, and cases of this are on record:** how-

ever, the utility and practicability of that must depend
on the character of the particular treaty. The practice

of leaving multilateral treaties open for signature, at
least for a reasonable period, has considerable ad-
vantages. The closing stages of international confer-
ences are apt to be hurried. Often the Governments
at home are not in possession of the final text, which
may only have been completed at the last moment,
For that reason, many of the representatives are not
in possession of authority to sign the treaty in its
final form. Yet even in those cases where it is possible
to become a party to a treaty by accession, many
Governments would prefer to do so by signature and
ratification, It is also desirable to take account of the
fact that Governments which are not sure of being
able eventually to ratify (or accede) may nevertheless
wish for an opportunity of giving that provisional

34 Article 14 of the Convention on the Pan American Union,
adopted at Havana on 18 February 1928, provides as follows:
“The present Convention shall be ratified by the signatory
States and shall remain open for signature and for ratification
by the States represented at the Conference and which have not
been able to sign it”. This Convention, together with seven
further Conventions adopted at the Sixth Pan-American Con-
ference held at Havana, merely states that the Convention shall
remain open for signature and ratification, without specifying
any time limit.

measure of assent to the treaty which signature im-
plies. These preoccupations can most easily be met
by leaving the treaty open for signature at the seat
of the “headquarters” Government or international
organization. It can then be signed by any person
producing a valid full-power to do so, such as the
diplomatic or permanent representative of the signing
State at the seat in question, or by a Foreign Minister
or other authorized person present there, or having
gone specially for the purpose.

(3) Paragraphs 2 and 3 deal with the mysteries
of signature ad referendum and initialling. Signature
ad referenduin, as indicated in paragraph 2, is not of
course a full signature, but it will rank as one if
subsequently confirmed by the Government on whose
behalf it was made, Initialling, as appears in para-
graph 3, is capable of being the equivalent of a full
signature only if two conditions are fulfilled:

(i) That it is carried out by a person having in-
herent authority by reason of his office to bind
his State; and

(ii) That it is done with the intention that it shall
be the equivalent of a full signature.?

In all other cases initialling is an act only of authenti-
cation of the text.

The principal differences between initialling and
signature ad referendum therefore are:

(@) Whereas signature ad referendum is basically
both an authenticating act (where the text has not
otherwise been authenticated already) and a provi-
sional signature of the treaty, initialling is and always
remains an authenticating act only, which is incapable
of being transformed into full signature by mere con-
firmation; and

(b) Whereas confirmation of a signature ad referen-
dum has retroactive effect causing the signature ad
referendum to rank as a full signature from the date
of its original affixation, a signature subsequent to
initialling has no retroactive effect and the State con-
cerned becomes a signatory only from the date of the
subsequent act of signature.

(4) There may also be a certain difference in the
occasions on which these two procedures are employed.
Initialling is employed for various purposes. One is
to authenticate a text at a certain stage of the nego-
tiations, pending further consideration by the Gov-
ernments concerned. It may also be employed by a
representative who has authority to negotiate, but is
not in possession of (and is not at the moment able to
obtain) an actual authority to sign.®® Sometimes it
may be resorted to by a representative who, for what-
ever reasons, is acting on his own initiative and with-
out instrtictions, but who nevertheless considers that
he should carry out some sort of act in relation to the
text. Signature ad referendum may also be resorted
to in some of these cases, but at the present time is
probably employed mainly on actual governmental in-
structions in cases where the Government wishes to per-
form some act in relation to the text, but is unwilling
to be committed to giving it even the provisional
consent that a full signature would imply.

85 Such cases are infrequent but have occurred. The inten-
tion may be inferred from the instrument as a whole or from
the surrounding circumstances.

36 Today, when a telegraphic authority, pending the arrival
of written full powers, would usually be accepted (see article 4
above, and the commentary thereto), the need for recourse to
initialling on this ground ought only to arise infrequently.
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ArTicLe 9. LEGAL EFFECTS OF A FULL SIGNATURE

1. Full signature of a treaty, as stated in para-
graph 2 of article 6, automatically constitutes an act
authenticating the text of the treaty, if such authenti-
cation has not already taken place by another pro-
cedure.

2. In cases where the treaty signed is subject to
ratification or acceptance, or where the signature itself
has been given subject to subsequent ratification or
acceptance, full signature shall not constitute the State
concerned a party, whether actual or presumptive, to
the treaty but shall only constitute it a signatory to
the treaty with the following effects:

(a) The signatory State shall be entitled to proceed
to the ratification or, as the case may be, acceptance
of the treaty on compliance with any provisions in the
treaty relating to ratification or acceptance.

(&) The signatory State shall be under an obliga-
tion to examine the question of the ratification or, as
the case may be, acceptance of the treaty in good faith
with a view to its submission to the competent organs
of the State for ratification or acceptance; and if the
treaty itself or the constitution of an international
organization within which the treaty was adopted ex-
pressly so provides, the signatory State shall be under

an obligation to submit the question of the ratification
or, as the case may be, acceptance of the treaty to the

consideration of its competent organs.

(¢) The signatory State, during the period before
it shall have notified to the other States concerned its
decision in regard to the ratification or acceptance of
the treaty or, failing any such notification, during a
reasonable period, shall be under an obligation in good
faith to refrain from any action calculated to frustrate
the objects of the treaty or to impair its eventual
performance.

(d) The signatory State shall have the right, as
regards any other State concerned, to insist upon the
observance of the provisions of the treaty regulating
signature, ratification, acceptance, accession, reserva-
tions, deposit of instruments and any other such
matters.

() The signatory State shall also be entitled to
exercise any other rights specifically conferred by the
treaty itself or by the present articles upon a signatory
State.

3. (e) In cases where the treaty signed is not sub-
ject to ratification and where the signature itself makes
no mention of its being conditional upon subsequent
ratification or acceptance by the State on whose behalf
it is affixed to the treaty, full signature shall have
the following effects:

(1) If the treaty is to come into force upon the
occasion of its signature by the negotiating
States, or if it is already in force or is brought
into force by the particular signature in ques-
tion, the signature shall constitute the State
concerned an actual party to the treaty im-
mediately.

(ii) If the treaty is to come into force upon a
future date or event, the signature shall con-
stitute the State concerned a presumptive party
to the treaty pending its entry into force, and
an actual party if and when the treaty comes
into force.

(b) A signatory State which, under the provisions
of sub-paragraph 3 (a) (ii) above, is merely a pre-
sumptive party to the treaty, pending the entry into
force of the treaty:

(i) Shall be under an obligation in good faith to
refrain from any action calculated to frustrate
the objects of the treaty, provided that, if after
the lapse of a reasonable time from the date of
signature the treaty is not yet in force, it shall
be at liberty to notify the other signatory States
that it no longer considers itself bound by such
obligation;

(ii) Shall be entitled to exercise the rights men-
tioned in paragraph 2 (d) and (e) of the present
article as possessed by a signatory State whose
signature is subject to ratification or acceptance.

Commentary

(1) The matters covered by this article were not
dealt with in the Commission’s 1959 draft, but they
were the subject of article 5 in Sir H. Lauterpacht’s
report (A/CN.4/63) and articles 28-30 in that of
Sir G. Fitzmaurice (A/CN.4/101). It is not easy to
state the legal effects of full signature in a satisfactory,
and still less in a simple, manner; for the legal effects
of signature are connected also with the subjects of
authentication and ratification, while the legal incidents

of a signature which is subject to ratification or accept-
ance are by no nieans free from uncertainty.

(2) In order to underline the difference between the
legal effects of a signature which gives the State’s final
consent to be bound by the treaty and one which is
conditional upon a further act of ratification or accept-
ance, Sir G. Fitzmaurice’s draft made a distinction
between the “concluding” and the “operative” effects
of signature. The difficulty about making this distinction
is that it involves erecting the phrase “to conclude a
treaty” into a technical term and attributing to it a
meaning different from that with which it seems to be
used in everyday speech. The phrase “to conclude a
treaty”, as Sir G. Fitzmaurice himself recognized, is
an ambiguous one and, in truth, it seems as often as
not to be used even by lawyers with the opposite mean-
ing of reaching a final agreement to be bound by a
treaty. Another difficulty is that it may be a little mis-
leading to place so much emphasis on the “concluding”
effects of a signature which is still subject to ratifica-
tion or acceptance, because it is quite clear that the
subsequent ratification or acceptance may introduce
new reservations materially changing for the ratifying
or accepting State the terms of the treaty to which the
signature was attached. Accordingly, while retaining
the idea of the distinction between the legal effects of
a signature which requires a further act of ratification
or acceptance and one which does not. the present draft
article does not explain this distinction in terms of a
difference between the “concluding” and “‘operative”
effects of signature.

(3) Paragraph 1 restates, for the sake of complete-
ness, the rule that, if the text has not already been
authenticated in one of the ways mentioned in article 6,
paragraph 1, full signature (and signature ad referen-
dun) will automatically constitute an authentication
of the text by the signatory State.

(4) Paragraph 2 deals with the cases where the
signature does not constitute a final expression of the
State’s consent to he bound by the treaty but requires
a further act of ratification or of acceptance to have that
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effect. This may happen either because the treaty itself
provides for signature plus ratification (or acceptance)
or because the signature of the particular State is ex-
pressed to be subject to ratification (or acceptance).
The primary effect of the signature in these cases is to
establish the right of the signatory State to participation
in the treaty by subsequently proceeding to ratification
or, as the case may be, acceptance of the treaty; and
sub-paragraph 2 (a) records that primary right.

(5) Sub-paragraph 2 (D) follows the opinion of
Sir H. Lanterpacht and Sir G. Fitzmaurice that the
signatory State in these cases is under a certain, if
somewhat intangible, obligation of good faith subse-
quentlv to give consideration to the ratification (or
acceptance) of the treaty. The precise extent of this
obligation is not clear, That there is no actual obligation
to ratify under modern customary law is certain, and
the rule concerning ratification is so stated in the
article which follows. Sir H. Lauterpacht considered
that signature “implies an obligation to be fulfilled in
good faith to submit the instrument to the proper con-
stitutional authorities for examination with the view
to ratification or rejection”. This formulation, logical
and attractive though it may be, appears to go beyond
any obligation that is recognized in State practice. For
there are many examples of treaties that have been
signed and never submitted afterwards to the consti-
tutional organ of the State competent to authorize the
ratification of treaties, without any suggestion being
made that it involved a breach of an international
obligation. Governments, if political or economic diffi-
culties present themselves, undoubtedly hold themselves
free to refrain from submitting the treaty to parliament
or to whatever other body is competent to authorize
ratification. No doubt it was for this reason that Sir G.
Fitzmaurice felt bound to “state the proposition in
somewhat cautious and qualified terms”. In fact, the
proposition ultimately formulated in article 30 (5) of
his draft is so qualified by reservations and alternatives
that it is doubtful whether it retains even the shadow
of an obligation, The Special Rapporteur recognizes that
even the obligation formulated in the present draft is
both tenuous and imperfect: but imperfect obligations

of good faith are not uncommon in international law,
and treaty practice, as it is today, would scarcely seem

to justify the Commission in stating the obligation in
any higher terms. The second provision of sub-
paragraph (b) is intended to cover cases where either
the treaty itself or the constitution of an international
otganization in which the treaty was drawn up specifies
an actual obligation to submit the treaty to the con-
sideration of the competent authorities for ratification
(or acceptance). Such an obligation is, for example,
imposed by the Constitution of the International Labour
Organisation.

(6) Sub-paragraph (c) again follows the line taken
by Sir H. Lauterpacht and Sir G. Fitzmaurice, who
gave their support to the proposition in the Harvard
Research Draft3? that “It would seem that one signatory
State has the right to assume that the other will regard
the signature as having been seriously given, that ordi-
narily it will proceed to ratification, and that in the
meantime it will not adopt a policy which would render
ratification useless or which would place obstacles in
the way of the execution of the provisions of the treaty,
once ratification has been given”. Although, as has been

87 Harvard Law School: Research in International Law, I11,
Law of Treaties in American Journal of International Law,
vol. 29 (1935), Supplement, comment to article 9.

said previously, this proposition seems to state the
question of “proceeding to ratification” more strongly
than State practice warrants, its recognition of a gen-
eral obligation of good faith to refrain during at least
some period from acts calculated to frustrate the ob-
jects of the treaty appears to be hoth generally accepted
by writers who have examined the point and supported
by decisions of international tribunals, The Permanent
Court itself, as Sir H. Lauterpacht pointed out, seems
to have recognized in the Case of certain German n-
terests in Polish Upper Silesia®® that a signatory State’s
misuse of its rights in the interval before ratification
may amount to a breach of the treaty; and see also
MecNair, Low of Treaties (1961), pp. 199-205; Fau-
chille, Traité de droit international public (1926),
vol. 1, part III, p. 320; Bin Cheng, General Prin-
ciples of Law, pp. 109-111; Megalidis v. Turkey,
1927-8 Anmual Digest of International Law Cases,
Case No. 272. The failure to specify the duration of
the obligation may appear to introduce an element of
uncertainty into the rule, but what is the appropriate
period may well vary with the circumstances of the
treaty, and the Special Rapporteur hesitates to suggest
a specific period of years,

(7) Signature of a treaty, it appears to be accepted,
confers a certain limited status upon the signatory
State with respect to the treaty, though the precise
nature of this status may not be easy to define.3? A
signatory State has a certain interest, presumably of
a contractual kind, in the execution of the procedural
provisions of the treaty and, at any rate until the treaty
is in force, is entitled to a voice in any decision in
regard to the execution of these provisions. For ex-
ample, it has a right, within certain limits, to a voice
in opening the treaty to signature or accession by
additional States, and a right to object to reservations
outside the terms of the treaty made by other signatories.
In its Advisory Opinion on Reservations to the Conven-
tion on the Prevention and Punishment of the Crime
of Genocide®® the Court itself recognized that signature
“establishes a provisional status” in favour of the
signatory State which entitles it to formulate objections
of a provisional kind to reservations made by other
signatories. Sub-paragraph (d) seeks to formiulate the
rights of a signatory in regard to what Lord McNair
terms the ‘“‘mechanics” of the treaty. And sub-
paragraph (¢) notices the possibility that the treaty
itself may contain specific provisions in regard to the
rights of signatories, whilst the present articles recog-
nize that a signatory has a certain right to object to
reservations and certain other rights, although these
may sometimes also be enjoyed by States which partici-
pated in the negotiations but did not sign the treaty.

(8) Paragraph 3 deals with the case of a signature
which is finally binding. Sub-paragraph (a) makes the
obvious point that the signatory State becomes an
actual party to the treaty, if the treaty is either already
in force or actually brought into force by the signature,
but in other cases only makes it a “presumptive” party
until the date when the treaty enters into force.

(9) A signatory State which is an actual party is,
of course, fully subject to all the rights and obligations
of the treaty; but it is thought that this is a point which
“goes without saying” and need not be mentioned in the
text. The status of a signatory State, however, that is,

88 Series A, No. 7, p. 30.
89 See McNair, Law of Treaties, 1961, pp. 199-205.
40 I.C.J. Reports, 1951,
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of a “presumptive” party, is less clear and raises prob-
lems analogous to those of a signatory whose signature
is subject to ratification. Accordingly, the obligations
and rights of a “presumptive” party are set out in
sub-paragraph 3 (b) in a manner parallel to those of
a signatory whose signature is subject to ratification.

ARTICLE 10. TREATIES SUBJECT TO RATIFICATION

1. Ratification, as defined in article 1, is necessary
in order to render definitive a State’s consent to be
bound by a treaty in cases where the treaty itself ex-
pressly contemplates that it shall be subject to ratifica-
tion by the signatory States.

2. (a) In cases where the treaty contains no provi-
sions in regard to its ratification, the treaty shall not
require ratification by the signatory States:

(i) If the treaty is one signed by the Heads of
the Contracting States:

(ii) Tf the treaty itself provides that it shall come
into force upon signature or upon a particluar
date or event;

(iii) If an intention to dispense with ratification
is to be inferred from the fact that the treaty
modifies, adds to or annuls a prior treaty
which was not itself made subject to ratifica-

tion, or from other circumstances, showing that
the signatures were intended, without ratifica-

tion, to constitute the final expression of the
State’s consent to be bound by the treaty;

(iv) If the treaty is in the form of an exchange
of notes, exchange of letters, agreed minute,
memorandum of agreement, agreed arrange-
ment, inter-governmental agreement or other
such less formal treaty.

(b) However, if in cases falling under the preceding
provisions of this paragraph the representative of a
particular State has expressly signed the treaty “subject
to ratification”, or if the credentials, full-powers or
other instrument issued to him and duly exhibited by
him to the representative or representatives of the
other contracting State or States expressly limit the
authoritv conferred upon him to signing “subject to
ratification”, then ratification shall be necessary in the
case of that particular State.

3. (o) In all other cases where the treaty contains
no provisions in regard to its ratification, the treaty
shall require ratification by the signatory States in
order to render definitive the consent of each State
to be hound by the treaty.

(b) However, if the credentials, full-powers or other
instrument issued to the representative of a particular
State authorize him by his signature alone, without
ratification, to express finally the consent of his State
to be bound by the treaty, ratification shall not be
necessary in the case of that particular State.

4. (a) Whenever a State’'s signature of a treaty
is subject to ratification in accordance with the provi-
sions of the preceding paragraphs of this article, the
ratification of the treaty shall be at the discretion of the
State concerned, unless it has expressly undertaken to
ratifv the treaty.

(b) The fact that the full-powers of the representa-
tive signing or acceding to a treaty are in a form ap-
parently implying a promise or an intention to proceed
to ratification shall not constitute an undertaking to
ratify a treaty which is subject to ratification.

Commentary

(1) This article attempts to set out the rules deter-
mining the cases in which ratification is necessary in
order to complete a signature and to render it a final ex-
pression of the State’s consent to be bound by the treaty.
The word “ratification”, as the definition of it in ar-
ticle 1 indicates, is used here and throughout these
draft articles exclusively in its international sense of
the formal act whereby a State confirms its previous
signature of a treaty and by that act finally consents
to be bound by the treaty. Parliamentary “ratification”
or “approval” of a treaty under municipal law is not,
of course, unconnected with “ratification” in interna-
tional law, since without it the executives of some
countries may not be clothed in certain cases with
the necessary constitutional authority to perform the
international act of ratification. A question may in this
way arise as to whether a treaty, ratified by the execu-
tive on the international plane but without the nec-
essary authority of a prior parliamentary ratification,
should or should not be regarded as vahd in interna-
tional law—a controversial question which will have
to be considered in due course by the Commission. But
it remains true that the international and parliamentary
ratifications of a treaty are entirely separate procedural
acts carried out on two different planes.

(2) The modern institution of ratification in interna-
tional law developed in the course of the nineteenth
century under the influence of France and the United
States. Earlier, ratification had been an essentially
formal and limited act by which, after a treaty had been
drawn up, a Sovereign confirmed. or finally verified,
the full-powers previously issued to his representative
to negotiate the treaty. It was then not an approval of
the treaty itself but a confirmation that the representa-
tive had been invested with authority to negotiate it
and, that being so, there was an obligation upon the
Sovereign to ratify his representative’s full-powers, if
these had been in order. France and the United States,
however, used ratification as the means of submitting
the treaty-making power of the executive to parlia-
mentary control, and ultimately the doctrine of ratifica-
tion underwent a fundamental change. Tt became estab-
lished that (a) the act of ratification confirms the
representative’s signature of the treaty, (&) the treaty
itself is subject to subsequent ratification by the State
before it becomes binding, and (¢) the act of ratifica-
tion is at the discretion of the State, which is not
obliged to ratify its representative’s signature, even
although he had full-powers to negotiate it. Further-
more, this development in the institution of ratification
took place at a time when the great majority of inter-
national agreements were formal treaties. Not unnatu-
rally, therefore, it came to be the opinion that the
general rule is that ratification is necessary to render
a treaty binding, unless it is a treaty concluded between
Heads of State, or unless it has been agreed that the
treaty shall be binding without ratification (see, for ex-
ample, Hall, I'nternational Law, § 110; Crandall, Trea-
ties, Their Making and Enforcement, § 3; Fauchille,
Traité de droit international public, vol. 1, part I1II,
p. 317; Oppenheim, International Law, vol. 1, § 512;
Harvard Research Draft, A.J.LL., vol. 29, Special
Supplement, p. 756).

(3) Meanwhile, however, the expansion of inter-
course between States, especially in economic and
technical fields, led to the ever-increasing use of less
formal types of international agreements, amongst
which were exchanges of notes and inter-governmental
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agreements ; and these agreements were usually intended
by the parties to become binding by signature alone.
Indeed, sometimes recourse has been had to these less
formal types of agreement for the very purpose of
avoiding the delay involved in complying with a con-
stitutional requirement for obtaining parliamentary ap-
proval for the international ratification of a “treaty”.
On the other hand, an exchange of notes or other
informal agreement, though employed for its ease and
convenience, has sometimes expressly been made subject
to ratification because of political considerations in one
or the other of the contracting States. The general result
of this development has been to obscure in interna-
tional law both the scope of the term “treaty” and the
law in regard to ratification. Yet another complicating
factor has been the emergence of new methods of
authenticating multilateral treaties without the signature
of individual States, and of becoming a party to such
treaties by the process only of accession or acceptance,

(4) Faced with these developments in State prac-
tice. Professor Brierly in his first report went so far
as deliberately to omit all reference to ratification in
his draft articles (A/CN.4/23. articles 6, 7 and 8 and
commentary). The Commission, however, considered
and rightly so—that this solution did not do justice
to the role still played by ratification in the conclusion
of treaties, and was unacceptable. Professor Brierly’s
second report (A/CN.4/43) accordingly introduced a
draft article on ratification based on article 7 of the
Harvard Research Draft, and ultimately the Commis-
sion itself tentatively adopted his article 4 in the follow-
ing terms:

“A State is not deemed to have undertaken a
final obligation under a treaty until it has ratified
that treaty, provided, however, that it is deemed to
have undertaken a final obligation by its signature
of the treaty:

“(a) If the treaty so provides; or

“(b) Tf the treaty provides that it shall be ratified
but that it shall conme into force before ratification; or

“(¢) If the form of the treaty or the attendant
circumstances indicate an intention to dispense with
ratification.”

(5) Sir H. Lanterpacht in his first report (A/
CN.4/63) put forward a revised and amplified version
of the article tentatively adopted by the Commission
in 1951, the theorv of which, of course, was that, in
the absence of some contrary indication, a treaty is not
binding without ratification. This version, which he
repeated in his second report (A/CN.4/87, article 6),
read as follows :

“2. In the absence of ratification a treaty is not
binding upon a contracting party unless:

“(a) The treaty in effect provides otherwise by
laying down, without reference to ratification, that
it shall enter into force upon signature or upon any
other date or upon a specified event other than
ratification ;

“(b) The treaty, while providing that it shall be
ratified, provides also that it shall come into force
prior to ratification;

“(c) The treaty is in the form of an exchange of
notes or an agreement between government depart-
ments;

“(d) The attendant circumstances or the practice
of the contracting parties concerned indicate the in-

tention to assume a binding obligation without the
necessity of ratification.”
At the same time, however, Sir H. Lauterpacht put
forward for consideration an alternative draft, the
theory of which was the exact opposite (A/CN.4/63,
article 6, alternative paragraph 2):

“Confirmation of the treaty by way of ratification
is required only when the treaty so provides.”

In his second report (A/CN.4/87) the following year
he qualified this alternative drait to the extent of
adding :

“However, in the absence of express provisions
to the contrary, ratification is in any case necessary
with regard to treaties which, having regard to their
subject matter. require parliamentary approval or
authorisation of ratification in accordance with the
constitutional law or practice of the countries con-
cerned.”

In his commentaries Sir H, Lauterpacht, explaining
why he had submitted two apparently contradictory
versions of the rule for determining when treaties re-
quire ratification, said the controversy as to which of
the two versions is right is to a large extent theoretical.
The more formal types of instrument include, almost
without exception, express provisions on the subject
of ratification, and occasionally this is so even in the
case of exchanges of notes and inter-departmental agree-
ments. Moreover, whether they are of a formal or of
an informal type, treaties normally either provide that
the instrument shall be ratified or, by laying down that
it shall enter into force upon signature or upon a spe-
cified date or event, dispense with ratification. Total
silence on the subject is exceptional, and the number
of cases that remain to be covered by a general rule
is very small. Accordingly, the controversy on the sub-
ject is to a large extent theoretical. This does not mean
that the Commission is absolved from the task of for-
mulating a rule for the small residuum of cases in
which the parties have left the question open. For it
1s one of the purposes of codification to provide for
such cases where the question is not regulated by the
parties, and only if a clear presumptive rule is laid

down will the parties themselves know in future whether
or not an express provision is necessary to give effect

to their intentions. But, if the first version of the rule,
which makes ratification necessary unless it is ex-
pressly or impliedly excluded, is adopted, the qualifying
exceptions which have to be inserted in order to bring it
into accord with modern practice are so numerous as
almost to bridge the gap between that version and the
other one under which ratification is unnecessary, unless
expressly stipulated for by the contracting States. Con-
sequently, the difference in the practical effect of
choosing one version of the rule rather than the other
would not be suhstantial.

Sir H. Lauterpacht himself considered that there is a
“slight preponderance of considerations in favour of
the requirement of ratification unless dispensed with ex-
pressly or by implication”. At the same time he felt
it necessary to emphasize that “the most recent practice
shows an increasing number of treaties which come
into force without ratification”, Referring to statistical
information contained in a then recent article,® he
made the following comparisons between the treaties
registered with the League of Nations and those reg-
istered with the United Nations (1946-51):

41 Hans Blix, “The Requirement of Ratification”, British
Year Book of International Law, 30 (1953), p. 352.
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“(a) While 50 per cent of those registered with
the League entered into force by ratification, the
figure for the United Nations is only 25 per cent;

“(b) While 40 per cent of those registered with
the League were described as ‘treaties’ or ‘conven-
tions’ (instruments normally brought into force by
ratification), the figure for the United Nations is
only 15 per cent;%2

“(¢) While only about 30 per cent of those regis-
tered under the League were in the form of agree-
ments (instruments #o¢ normally brought into force
by ratification), the figure for the United Nations is
as much as 45 per cent;*

“(d) While a large number of instruments are
now being brought into force, not by ratification,
but by exchange of ‘notes of approval’, this was
not formerly the case.”

He considered it to be a legitimate deduction from
these statistics that Governments now attach impor-
tance to treaties—however designated—entering into
force without ratification in an increasing number of
cases, This deduction did not, however, lead him to
alter his view as to the rule to be adopted by the
Commission. The increased tendency towards dispens-
ing with ratification did not necessarily, he thought,
indicate a change in the views of Governments as to
the presumptive rule in regard to the need for ratifi-
cation. Moreover, the general importance of the State
interests regulated by treaty requires that the pre-
sumptive—residuary—rule should be based on ratifica-
tion being the normal requirement. For the same
reason he urged that, even if the other rule—with a
presumption against the need for ratification—were
to be adopted, it should be qualified in the way pro-
posed in his new alternative draft by adding an ex-
ception making ratification necessary in the case of
“treaties which, having regard to their subject mat-
ter, require parliamentary approval or authorization
of ratification in accordance with the constitutional law
or practice of the countries concerned”.

(6) Sir G. Fitzmaurice, in his first report (A/
CN.4/101, article 32 and commentary), also dealt
with this matter, accepting much of Sir H. Lauter-
pacht’s exposition of the problem but differing as to
the rule to be adopted as the residuary rule. He
recalled that as early as 1934 he had expressed the
view that the older doctrine, which presumes ratifica-
tion to be necessary unless dispensed with, did not
correspond with modern practice and said that the
statistical information furnished by Sir H., Lauter-
pacht showed that that doctrine was even less in
accordance with the practice of today. The basic rule
which he proposed, therefore, was:

“Treaties are subject to ratification in all those
cases where they so specify; otherwise, in general,
they are not. There is no principle or rule of law
according to which treaties are tacitly assumed to
be subject to ratification, whether this is provided
for or not.”

His draft then went on to emphasize that, if by rea-
son of the particular subject matter of the treaty or
the constitutional requirements of the State concerned

42 Thus of the “treaties” in the League of Nations Treaty
Series only one was not ratified. All “treaties” in the United
Nations Treaty Series were ratified.

43 In the League of Nations Treaty Series 40 per cent of
“agreements” were ratified. In the United Nations Treaty
Series 15 per cent of “agreements” were ratified.

it was desired that the treaty should be conditional
upon subsequent ratification, the onus would be on
the signatory States to insert the necessary provision
for that purpose. On the other hand, it recognized
that an express provision would not be mnecessary
in the treaty itself, if instead the authority of a par-
ticular State’s representative negotiating the treaty had
been expressly limited to a signature subject to ratifi-
cation and this fact had been formally communicated
to the other prospective signatories, without encounter-
ing any objection; and similarly, if the signature itself
had been expressly given “subject to ratification” and
not met with objection from the other signatories.
In either of these cases the particular State concerned
was to have the right subsequently to deposit an
instrument of ratification and, on so doing, become a
party to the treaty.

Sir G. Fitzmaurice considered the traditional doc-
trine to have been “decisively refuted by the fact that
States have never been content to rely upon it” in
that they always provide expressly for ratification
when they want it but are quite content to rely on
silence precisely in those cases where they do not
want it. If there were a basic rule requiring ratifica-
tion, one would expect to find treaties expressly dis-
pensing with the need for ratification, but these are
extremely rare. On the other hand, there are in-
numerable cases of treaties providing expressly for
ratification. Admittedly, there are mechanical reasons
for making special mention of ratification in order to
indicate how, where and when it is to be effected.
But the very fact that such provisions are necessary
for effecting ratification makes it all the more difficult
to presume that, in cases of silence upon the point,
the ratification of the treaty was intended. Moreover,
since in such cases there will ex hypothesi be no
provisions concerning deposit and exchange of ratifica-
tions, practical difficulties will arise both as to how
ratification is to be effected and as to the date for
the treaty to enter into force.

These considerations, coupled with the increasing
use in modern practice of instruments coming into
force upon signature and the decreasing proportion
of treaties made subject to ratification, plus the fact
that the necessity for ratification is largely a domestic
matter, were thought by Sir G. Fitzmaurice to lead
to the conclusion that the residuary rule must be that,
in the absence of express provision for ratification,
it is to be presumed not to have been intended and
to be unnecessary. This inference is, in his view,
entirely legitimate because the parties are at perfect
liberty to require it, or to insist on a form of treaty
in which it would be natural to insert a provision
for ratification. It must be assumed that Chancelleries
and Foreign Ministries are all well versed in treaty
law and practice and that, if they allow their repre-
sentatives to sign a treaty without provision for ratifi-
cation, it must be because they do not intend it to
be necessary. Today, with modern communications,
Governments are able to be in constant touch with
their representatives negotiating a treaty.

(7) There is considerable force in the points made
by Sir G. Fitzmaurice and, if it were possible to
adopt as the residuary rule the principle that ratifica-
tion is not necessary unless expressly or impliedly
contemplated in the treaty, it would have the ad-
vantage of simplicity. The Special Rapporteur felt
bound, however, to take account also of the opinion
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of Sir H. Lauterpacht, expressed after an exhaustive
study of the problem, that (i) there is still a slight
preponderance of considerations in favour of the op-
posite rule and (ii) that if a rule excluding the need
for ratification were to be adopted, it would still be
necessary to qualify it by laying down that that rule
does not apply to ‘“treaties which, having regard to
their subject matter, require parliamentary approval or
authorization of ratification in accordance with the
constitutional law or practice of the countries con-
cerned”, The introduction of any such qualification
into the rule appears to the Special Rapporteur to be
open to serious objection, Not only would the rule
lose its simplicity but the qualification, by reason of
its imprecise character, would render the scope of the
rule uncertain and perhaps even dependent upon tle
subjective determination of the interested State as to
the requirements of its constitution. Consequently, if
the rule favoured by Sir G. Fitzmaurice has to be
qualified in the way advocated by Sir H. Lauterpacht
in order to protect the position of States with strict
constitutional requirements concerning the ratification
of treaties, it is doubtful whether the rule is acceptable
at all. It is true that Sir G. Fitzmaurice did not think
it necessary to qualify the rule in this way. But against
this must be set the fact that Lord McNair't takes
the same position as Sir H. Lauterpacht that the
preferable residuary rule is that ratification is required
unless the need for it is excluded either by the terms
of the treaty or by the nature or form of the treaty
or the circumstance of its negotiation. It may also
be suspected that States with strict constitutional
requirements in regard to ratification may not readily
be brought to accept the residuary rule favoured by
Sir G. Fitzmaurice.

(8) The truth may be that the residuary rule is
different for “formal” and “informal” types of treaty,
and that there are really two rules. Exchange of notes
and other less formal types of treaty having been
introduced in order to avoid the formalities of the
classical types of treaty, it is not surprising that the
presumption is that they are not subject to ratification
unless the treaty provides otherwise. On the other
hand, the classical forms of ‘‘treaty” having previously
been considered to be subject to ratification and still
being more commonly used when important matters
falling under domestic constitutional requirements are
in issue, it would not be surprising that States should
still presume them to be subject to ratification, unless
the treaty itself dispenses with ratification. This is
the position reflected in the drafts of the Conimission
in 1951 and of Sir H. Lauterpacht in 1953-4 and it
seems to be the view acted upon by the majority of
States in their treaty-practice. The present article has
therefore been prepared on the basis that the pre-
sumption is against the need for ratification in the
case of less formal types of treaty (paragraph 2 (a)
(iv)) and in favour of it in other cases (paragraph 3).
The main difficulty, owing to the diversity of treaty
forms and nomenclature, is to draft a satisfactory
formulation of the types of treaty where the presump-
tion is against ratification. If this can be achieved, the
Commission may feel that the solution adopted in the
present article is preferable to the one suggested by
Sir G. Fitzmaurice. Under this solution it is com-
paratively easy to safeguard the position of a State,
like the United Kingdom, which regards its signature

44 | qw of Treaties, 1961, pp. 133-4.

as binding unless expressly made subject to ratifica-
tion. Under Sir G. Fitzmaurice's rule, however attrac-
tive its simplicity may be, it is not so easy to safe-
guard satisfactorily the position of States with strict
constitutional requirements in regard to the ratifica-
tion of “treaties”.

(9) Paragraph 1 of the draft does not appear to
require comment. Apart from the possible case of a
so-called ‘“accession” made subject to ratification,
which is dealt with in article 14, ratification always
presupposes a previous signature of the treaty and is
therefore a process normally confined to signatory
States,

(10) Paragraph 2 (a) sets out the cases in which,
when the treaty is silent upon the question of ratifica-
tion, ratification is not necessary to render the sig-
nature a definitive expression of consent to be bound.
Sub-paragraphs (i)-(iil) comprise cases where rati-
fication is not required, whether the treaty is of a
formal or informal type. The first category of case,
Heads of State treaties, is an old, established, ex-
ception to the requirement of ratification,® and al-
though signature by Heads of States is now com-
paratively rare, it may be desirable to mention it.

The second category is that of cases where the
treaty, by specifying that the treaty shall come into
force upon signature or upon a given date or event,
without saying a word about ratification, impliedly
dispenses with ratification. As Sir H. Lauterpacht
pointed out in his first report (A/CN.4/63, footnote
39), a very large proportion of modern bilateral
treaties fall within this category; in consequence it is
only in a comparatively few cases that a bilateral
treaty does not specify the way in which it is to
come into force and thereby fails to dispense with
the need for ratification.

The third category comprises cases where it is to
be inferred from the circumstances of the treaty that
ratification is not required, and a typical case is the
treaty which is an instrument ancillary to another
treaty which was not itself subject to ratification. It

is not possible to define exhaustively the circumstances
which would suffice to bring a treaty within this cate-

gory, but another example may be the case where the
subject matter of the treaty is such as to require it to
come into force immediately, if the treaty is to serve
any purpose.

The fourth category is limited to less solemn forms
of treaty and lays down as the basic residuary rule
the presumption that, if the treaty makes no mention
of ratification, the treaty is not subject to ratification.
That this is the general practice with regard to ex-
change of notes seems to be entirely clear from the
results of a study of the League of Nations and
United Nations Treaty Series made by a Swedish
writer,*® published in 1953, in which he said:

“Exchanges of notes frequently lack provisions
concerning the mode of entry into force: in such
cases they are not as a rule ratified. Of the League
treaties, some seventy-five such exchanges of notes
were found, and none of them was ratified. Of the
United Nations treaties, some 125 such exchanges

45 Fitzmaurice, “Do Treaties Need Ratification?”, British
Year Book of International Law, 1934, p. 119.

46 Hans Blix, “The Requirement of Ratification”, British
Year Book of International Law, 1953, p. 366.
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of notes were found, and only one of them was

ratified.”

And the general practice appears to be much the same
in regard to other treaties of such less formal kinds;
if ratification is required, the treaty is expressed to
be subject to ratification.*’

Paragraph 2 (b) provides for the possibility that
in cases where, under the provisions of paragraph 2
(@), the treaty is not in principle subject to ratifica-
tion the representative of a particular State may never-
theless be required by his own Government, or may
himself decide, to make his signature subject to
ratification.

(11) Paragraph 3 (a), for reasons which have
already been explained in paragraphs 4-9 above, lays
down as the residuary rule for treaties not of a less
formal type—treaties stricto sensu—that ratification is
presumed to be required where the treaty is silent
upon the question of ratification.

Paragraph 3 (b) seeks to take account of the posi-
tion of States like the United Kingdom, whose con-
stitutional practice it is to authorize their representa-
tive to bind the State by signature alone unless
instructed to make the signature subject to ratification.

(12) Paragraph 4 (a) states what is today an un-
disputed rule that, where a treaty is subject to ratifi-
cation, it is at the discretion of the State concerned
whether to ratify the treaty or not. Sir H. Lauterpacht,
in his first report (A/CN.4/63, commentary on ar-
ticle 5) gave reasons for thinking that in many cases
States may be under a strong moral obligation to
ratify a treaty that they have signed. But under the
modern law that obligation can never be a legal one
unless the treaty itself imposes an obligation on the
signatory State to ratify the treaty, as has sometimes
happened in the case of peace treaties; and then, as
Sir G. Fitzmaurice pointed out, the truth is that the
treaty is really binding upon signature and the sub-
sequent ratification is a political rather than legal act
(A/CN.4/101, commentary on articles 32 and 42).

Paragraph 4 (b) is intended to cover a point to
which Sir G. Fitzmaurice drew attention (ibid., com-
mentary on article 32). For historical and traditional
reasons many common forms of full-powers imply, or
seem to imply, a promise that ratification will be
forthcoming in due course, but these forms are empty
relics from the past when ratification performed a
quite different function, and today no legal obligation
to ratify can be spelt out from them.

ARrTICLE 11, THE PROCEDURE OF RATIFICATION

1. (a) Ratification shall be carried out by means
of a written instrument, executed by an authority
competent under the laws of the ratifying State to
execute instruments of ratification, and declaring that
the State confirms and ratifies its consent to be bound
by the treaty to which its signature is already affixed.

(b) The form of instruments of ratification shall be
governed by the internal laws and usages of the
ratifying State,

2. (a) Unless the treaty itself provides that con-
tracting States may elect to become bound by part or
parts only of the treaty, the instrument of ratification
must extend to the whole treaty.

47 See generally the article by Hans Blix mentioned in the
preceding footnote.

(5) An instrument of ratification, if it is to qualify
as an effective act of ratification, must contain a
definitive expression of the State’s consent to be bound
by the treaty; it may not be made conditional upon
the occurrence of a future event, such as the receipt
or deposit of the ratifications or accessions of other
States. Any conditions embodied in an instrument of
ratification shall be treated as equivalent to reserva-
tions and their validity and effect shall be determined
by the principles governing the validity and effect of
reservations.

3. Instruments of ratification become operative by
being communicated to the other signatory States or
to the depositary of the instruments relating to the
treaty. If the treaty itself lays down the procedure by
which they are to be communicated, instruments of
ratification become operative on compliance with that
procedure. If no procedure has been specified in the
treaty or otherwise laid down by the signatory States,
instruments of ratification shall become operative:

(a) In the case of a bilateral treaty, upon the formal
communication of the instrument of ratification to
the other Contracting Party, and normally by means
of an exchange of the instruments duly certified by
the representatives of the States carrying out the
exchange;

(b) In the case of a plurilateral or multilateral
treaty adopted at an international conference convened
by the States concerned, upon deposit of the instru-
ment of ratification with the Government of the State
in which the treaty was signed;

(¢) In the case of a multilateral treaty adopted in an
international organization, upon deposit of the instru-
ment of ratification with the secretariat of the organi-
zation in question,

4. When an instrument of ratification is deposited
with a Government or with the secretariat of an interna-
tional organization under sub-paragraph (&) or (¢)
of the preceding paragraph, the ratifying State shall
have the right to an acknowledgement of the deposit
of its instrument of ratification ; and the other signatory
States shall at the same time have the right to be notified
promptly both of the fact of such deposit and the terms
of the instrument of ratification.

Commentary

(1) The tentative draft articles adopted by the Com-
mission in 1951 did not deal with the modalities of
ratification, and it was not until Sir G. Fitzmaurice’s
first report that the subject was examined in any
detail (A/CN.4/101, article 31 and commentary). The
present article, which takes account of his draft article
31 and commentary in that report, is more elaborate
and attempts, in the light of State practice and of the
practice of depositaries of treaties, to formulate rules
concerning the modalities of ratification to cover the
various situations in which, owing to the silence of
the treaty, the need for such rules may arise.

(2) Paragraphs 1 and 2 concern the preparation
of the nternational instrument by the communication
of which the State is to effect the international act
of ratifying the treaty. Paragraph 1 (g) expresses the
principle that ratification is a solemn act which must
be carried out by means of a formal written instru-
ment unambiguously declaring the will of the State
to ratify the treaty and executed by an authority com-
petent under its laws to do so. Although it is necessary,
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as Sir G. Fitzmaurice emphasizes, to distinguish clearly
between ratification as an internal procedure and as
an act operating in the relations between States, it
remains true that the actual form in which an interna-
tional act of ratification is drawn up is determined by
the internal laws and usages of each State. It is this
principle which paragraph 1 (&) declares.

(3) Paragraph 2 (a) follows necessarily from the
fact that what a State is entitled to ratify is its previous
signature of the text of the treaty as a whole. Accord-
ingly, although it may be admissible to attach reserva-
tions to the ratification of a treaty, it is not admissible
to select parts only of the treaty for ratification.
Occasionally, however, treaties are found which ex-
pressly authorize States to ratify a part or parts only
of the treaty or to exclude certain parts, and then, of
course, partial ratification is admissible. The rule here
stated seems to be generally accepted, and is endorsed
in the Summary of the Practice of the Secretary-
General as Depositary of Multilateral Agreements,
p- 24. But it is possible to imagine cases where the
line between partial ratification and ratification subject
to a reservation might appear to be more one of form
than of substance. Paragraph 2 (b) carries further
and makes more specific the principle expressed in
paragraph 1 (@), that the instrument of ratification
must unambiguously declare the State’s consent to
be bound by the treaty. The expression of consent
must be definitive and may not be made subject to
a condition precedent, although it may be made subject
to reservations.

(4) Paragraph 3 concerns the execution of the act
of ratification by its delivery—its communication—to
the other signatory States., Normally, the procedure
for accomplishing this is laid down in the treaty itself
and paragraph 3 recognizes that fact. It goes on, how-
ever, to make provision for any cases where the treaty
is silent as to the procedure and specifies for such cases
the procedures most commonly found in the relevant
treaty-clauses in modern practice.

(5) Paragraph 4 declares the right of the ratifying
State to an acknowledgement of the deposit of the
instrument of ratification and the right of other signa-
tories to be notified promptly of the ratification.

ARTICLE 12. LEGAL EFFECTS OF RATIFICATION

1. Ratification constitutes the ratifying State an ac-
tual Party to the treaty immediately:

(a) If the treaty is already in force when the ratifica-
tion takes place, or

(b) If the ratification itself operates to bring the
treaty into force.

2. In other cases ratification constitutes the ratifying
State:

(e) A presumptive Party to the treaty, pending its
entry into force; and

(b) An actual Party to the treaty, if and when it
comes into force.

3. Pending the entry into force of a treaty and pro-
vided always that its entry into force is not unreason-
ably delayed, a ratifying State, although not bound by
the treaty itself, is subject under general international
law:

(@) To an obligation not to withdraw the ratification;

(b) To refrain from any action calculated to frus-
trate the objects of the treaty or to impede its eventual
performance.

4. Unless the treaty provides otherwise, ratification
shall not have any retrocative effects. In particular, the
ratifying State’s consent to be bound by the treaty shall
operate only from the date of ratification and shall not
be held to operate from the date of the signature which
the ratification confirms,

Commentary

(1) This article embodies the substance of the prin-
ciples stated in article 33 of Sir G. Fitzmaurice’s draft.
Paragraphs 1 and 2 deal with the effects of ratification
in making the ratifying State a party to the treaty and
to a large extent speak for themselves. Paragraphs
1 (b) and 2 (b) have in mind the particular but fre-
quent case where the treaty provides that it shall come
into force after the deposit of a specified number of
ratifications.

(2) Paragraph 3 sets out the position of a State
which has ratified but is not yet a party to the treaty
because the treaty will not enter into force until
further States have either ratified, acceded to, or ac-
cepted the treaty. Paragraph 3 (a) deals with a further
aspect of the definitive character of ratification which,
once duly effected, may not be withdrawn. Paragraph
3 (b) repeats, for a State which has ratified, the
obligation of good faith which also attaches in certain
measure to a signatory under article 9, paragraph 2 (¢),
above. Just as a signature conditional upon ratification,
being an inchoate act of participation in the treaty,
involves a certain obligation to refrain from action
calculated to frustrate its objects and execution, so
also—and ¢ fortiori—does this obligation attach to
ratification by which the State becomes a presumptive
party to the treaty.

(3) Paragraph 4 declares what is believed now to
be the undisputed principle that, on ratification, the
rights and obligations of the treaty become applicable
to the ratifying State only as from the date of ratifica-

tion, not as from that of signature, The ratification does
not operate retrospectively to make the signature a

binding act of consent on the date when it was affixed
to the treaty, Formerly, when ratification was regarded
as obligatory and a mere formality confirmatory of the
authority to sign, it was generally held to operate
retrospectively and to make the treaty effective as from
signature. This view continued to be echoed by writers
and by some municipal courts, even after the institution
of ratification had undergone the fundamental change
which has already been described in the commentary to
article 10 above (see Harvard Research Draft, pp. 799-
812). But the theory of the retroactivity of ratification
has long since been rejected in State practice; the Euro-
pean Commission of Human Rights, for example, has
consistently held that the rights and obligations of the
European Convention of Human Rights become ap-
plicable with respect to each individual signatory State
only as from the date of the deposit of its instrument
of ratification (see Year Book of the European Commis-
sion and Court, vol. 1, pp. 137-49 and vol. 2, pp. 215,
376, 382, etc.).

ARTICLE 13. PARTICIPATION IN A TREATY BY ACCESSION

1. (a) A State has the right to become a party to a
treaty by accession, as defined in article 1, where the
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treaty itself or an instrument related to the treaty ex-
pressly provides that the treaty shall be open to acces-
sion either generally or by particular States or categories
of States of which the acceding State is one.

(b) A multilateral treaty, unless it expressly pro-
vides otherwise, shall be deemed to extend the right of
accession to any State that was invited to participate in
the negotiations or to attend the conference at which
the treaty was drawn up, but failed to qualify itself to
become a party to the treaty by any of the procedures
specifically established in the treaty.

2. Unless the treaty itself otherwise provides, a State
not possessing the right to accede to the treaty under
the provisions of the preceding paragraph may never-
theless acquire the right to accede to a treaty:

(@) In the case of a bilateral treaty, by the subse-
quent agreement of the two States concerned;

(b) In the case of a plurilateral treaty,

(i) Where the treaty is not yet in force, or where
the treaty is already in force but four years have
not yet elapsed since the adoption of its text,
with the subsequent consent of all the negotiating
States, or

(ii) Where the treaty is already in force and four
years have elapsed since the adoption of its text,
with the subsequent consent of all the parties to

the treaty;

(¢) In the case of a multilateral treaty drawn up
at an international conference convened by the States
concerned,

(i) Where the treaty is not yet in force or where the
treaty is already in force but four years have not
yet elapsed since the adoption of its text, with
the subsequent consent of two-thirds of the ne-
gotiating States, or

(ii) Where the treaty is already in force and four
years have elapsed since the adoption of its text,
with the subsequent consent of two-thirds of the
parties to the treaty;

(d) In the case of a multilateral treaty either drawn
up in an international organization or at an international
conference convened by an international organization,
by a decision of the competent organ of the organization
in question, adopted in accordance with the applicable
voting rule of such organ,

3. A State desiring to accede to a multilateral treaty
under sub-paragraphs (¢) and (d) of the preceding
paragraph shall transmit a written request to that effect
to the depositary of the treaty in question, whose duty
it shall be:

(a) In the case of a treaty drawn up at an inter-
national conference convened by the States concerned,
to commumnicate the request to the States designated
in paragraph 2 (¢) of this article as States whose
consent or objection is material for determining the
admission of additional States to participation in the
treaty ;

(b) In the case of a treaty drawn up in an inter-
national organization or at an international conference
conveyed by an international organization,

(i) To communicate the request to all members of
the organization and to any State not a member
of the organization which is a party, or entitled
to become a party, to the treaty; and

(ii) To bring the matter, as soon as possible, be-
fore the competent organ of the organization
concerned.,

4. (a) The consent of a State to which a request
has been communicated under sub-paragraph (a) of
the preceding paragrapli shall be presumed after the
expiry of twelve calendar months, if no objection to
the request has been notified by it to the depositary
during that period.

(&) If a State to which a request has been com-
municated under either sub-paragraph (a) or sub-
paragraph (b) of the preceding paragraph shall have
notified the depositary of its objection to the request
before the expiry of twelve calendar months from the
date of the comnwnication, and the requesting State
shall nevertheless have been admitted to accede to the
treaty under paragraph 2 (¢) or (d) of this article,
the treaty shall not apply in the relations between the
objecting and the requesting States.

5. A purported accession to a treaty shall only be
effective to constitute the acceding State a party to the
treaty, if it is in conformity with the terms of the treaty,
instrument or decision creating the right to accede and
regulating its exercise,

Comnentary

(1) Accession is the traditional method by which a
State may, in certain circumstances, become a party to
a treaty of which it is not a signatory. The subject of
accession was not reached by the Commission when it
discussed Sir G. Fitzmaurice’s draft articles in 1959
and the last time that it was considered by the Com-
mission was in 1951 on the basis of Professor Brierly’s
second report (A/CN.4/43). The Commission then
drew up a tentative draft article of three short para-
graphs which, in addition to defining accession, laid
down the principles that: (i) a State may only accede
when the treaty contains provisions allowing it to do
so or with the consent of ail the parties to the treaty,
and (ii) unless otherwise provided in the treaty, acces-
sion is only possible after the treaty has come into
force. Sir G, Fitzmaurice included both these principles
in his draft articles (A/CN.4/101, article 34 and
commentary) whereas Sir H. Lauterpacht in his reports
(A/CN.4/63, article 6 and commentary, and A/CN.4/
87, article 7 and commentary) questioned their cor-
rectness in the light of modern practice. It is therefore
necessary for the present Special Rapporteur to state
his position in regard to them.

(2) Tt will be convenient to begin with the second
point, that “unless otherwise provided in the treaty,
accession is only possible after the treaty has conmie into
force”. It is true that the law was so stated in the
Harvard Research Draft (p. 822), where it was said
that the power to accede to a treaty is usually contained
in one of its clauses and cannot, therefore, be effective
until the treaty is in force, and where a certain amount
of State practice was cited in support of the claimed
principle. The force of the logical argument, as Sir H.
Lauterpacht said, is open to doubt; pushed to its
reductio ad  absurduwin, it would equally mean that
signature and ratification of a treaty are impossible
until the treaty is in force. Clearly, however, the con-
sent to accession expressed in the text of a treaty is
by itself a sufficient basis for the accession of a non-
signatory State, just as it is for the signature and
ratification of signatories. As to the State practice,
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Sir H. Lauterpacht showed (A/CN.4/63, commentary
to article 6) that in a series of treaties between 1929
and 1939 this practice appeared to have changed and
that the preponderant practice of Governments is now
in the opposite direction from that indicated in the
Harvard Research Draft. Sir G. Fitzmaurice (A/CN.4/
101, commentary to article 34), while recognizing that
there are now some exceptions, more especially where
the text of the treaty is “adopted” and not signed at
all, considered that the practice mentioned by Sir H.
Lauterpacht “represented a lax, mainly pre-war, prac-
tice that ought not to be encouraged”, and he accord-
ingly reaffirmed the rule, subject to certain admitted
exceptions.

(3) The present Special Rapporteur is entirely of
the opinion of Sir H. Lauterpacht. An examination of
the most recent treaty practice shows that in practically
all modern treaties which contain accession clauses the
right to accede is made independent of the entry into
force of the treaty, either expressly by allowing acces-
sion to take place before the date fixed for the entry
into force of the treaty, or impliedly by making the
entry into force of the treaty conditional on the deposit,
inter alia, of instruments of accession. The modern
practice has gone so far in this direction that the Special
Rapporteur believes that it is no longer appropriate
to lay down, even as a residuary rule, the principle
that accession is inoperative prior to the entry into force
of the treaty. On this point, he recalls and adopts as his
own the following statement of Sir H. Lauterpacht:

“Important considerations connected with the ef-
fectiveness of the procedure of conclusion of treaties
seem to call for a contrary rule, Many treaties might
never enter into force but for accession. Where the
entire tendency in the field of conclusion of treaties
is in the direction of elasticity and elimination of
restrictive rules it seems undesirable to burden the
subject of accession with a presumption which prac-
tice has shown to be in the nature of an exception
rather than the rule.”

Accordingly, the principle laid down in paragraph 3 (b)
of the present article is in the opposite sense from that
tentatively adopted by the Commission in 1951,

(4) Turning now to the first point, the conditions
under which a State may be entitled to accede to a
treaty, no great problem exists in the case of bilateral or
plurilateral treaties. The right to accede is determined
by the provisions of the treaty and, if the treaty con-
tains no provisions concerning accession, then a State
may only accede with the consent of all the States
entitled to a voice in the matter. A question may, it is
true, be raised as to the States which should have a
voice in the matter—all the negotiating States or only
States which become parties to the treaty? The problem
is analogous to that which arises under paragraph 2 (¢)
of article 7 in regard to the right to sign, and it is
suggested de lege feremda that here too, if the treaty
is already in force and four years have elapsed since
the adoption of the text, then only actual parties should
have a voice in the matter.

(5) The question, under what conditions a State
may be entitled to accede to a multilateral treaty, on the
other hand, raises the fundamental problem of whether
States have an automatic right to participate in treaties
of this kind. This problem has already been referred
to in the commentary upon article 7, where mention
was made of the Commission’s discussion of the prob-
lem during its 1959 session, at which it had concluded

that the problem primarily concerned the right to par-
ticipate in a treaty by accession.

(6) In 1959 (502nd, 503rd and 504th meetings,
discussion on article 24) many members of the Com-
mission expressed strong approval of the general idea
that treaties of a universal character should be open to
participation by all States and particular emphasis was
placed on the desirability of new States having the
right to become parties to such treaties. Attention was
also drawn to the practice concerning general multi-
lateral treaties concluded under the auspices of the
United Nations, participation in which is now invariably
made open to any State which is a Member of the
United Nations or of a specialized agency or is a Party
to the Statute of the International Court of Justice,
and to any other State which is invited by the General
Assembly to participate in the treaty. However, although
it was recognized that the practice of international
organizations is not uniform in the matter, it was gen-
erally agreed that there is a strong modern trend
towards the widest possible participation in treaties of
a universal character. Some members, however, pointed
out that political considerations—whether springing
from non-recognition or from other causes—may come
into play when it is a question of establishing treaty
relations between States, and that international law has
not hitherto compelled States to accept treaty relations
with another State in regard to any type of treaty, if
they did not wish to do so. One suggestion that met
with considerable support was that at any rate those
States which had been invited to attend the conference
at which the treaty was drawn up should be regarded
as having a right to participate, because the invitation
to the conference could properly be considered as
implying a consent to participation in the treaty. Other
suggestions that received support were: (¢) that a dis~
tinction should be drawn between bilateral, plurilateral
and multilateral treaties; () that in the case of multi-
lateral treaties drawn up at an international conference
the rule should be laid down de lege feremde that the
admission of further States to participation in the
treaty would require the consent of a majority (either
a simple majority or two-thirds) of the interested
States; and (¢) that in the case of multilateral treaties
concluded under the auspices of an international or-
ganization the admission of additional States should be
by decision of the organization concerned. It was also
stressed by some members of the Commission that
modern multilateral treaties normally contain satisfac-
tory accession clauses so that the problem of the
accession of the new States is one which primarily
relates to the older multilateral treaties.

(7) The Special Rapporteur finds himself in general
accord with the various points and suggestions made
during the 1959 discussion, which are set out in the
preceding paragraph; and they will be found expressed
in the present draft. It is true that in the Polish Upper
Silesia case® the Permanent Court said, with reference
to an armistice convention, that when a treaty does not
provide for any right of accession it is not possible to
presume the existence of such a right. But to make that
presumption, as the Comumission proposes, where the
treaty is a multilateral treaty and where the presump-
tion is only to be made in favour of States which were
invited to attend the international conference that drew
up the treaty, does not appear to be unreasonable or in
conflict with the general principle acted on by the

48 Series A/7, pp. 28-9.
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Permanent Court. The rest of the Commission’s pro-
posals relate to the extension of the right to participate
to additional States by decisions subsequent to the
treaty and that is, of course, an entirely different thing.
There the main problem is to find suitable procedures
for reconciling the sovereign rights of the States parties
to the treaty with the principle of the widest possible
participation in multilateral treaties, in other words,
suitable procedures for obtaining the necessary consent
to the extension of the right to participate to additional
States,

(8) At the same time, however, it seems doubtful
whether, even in the sphere of multilateral treaties,
States will be ready to agree to a rule under which
a State could be forced to enter into treaty relations
with another State to whose participation in the treaty
it actively objected. The question then is whether, in
laying down the rules that an outside State may be
entitled to accede to a treaty with the consent of a two-
thirds majority or, as the case may be, at the invitation
of an international organization, it is necessary to pro-
vide that, if an individual State notifies its objection to
the participation of the State concerned, the treaty
shall not be applicable as between the objecting and
the acceding State, even although the latter has been
admitted to accede to the treaty under one or other of
these rules. No doubt, it may fairly be urged that the
norms contained in multilateral treaties are, ex hypo-
thesi, of a general character which should in principle
be applicable between all the parties to the treaty.
But the matter is not so simple as that. Quite apart
from the fact that multilateral treaties frequently con-
tain at least some new provisions agreed to de lege
feremda, there may be jurisdictional clauses, either
within the treaty or in other instruments, which are
brought into play by the linking together of the two
States in mutual treaty relations. An analogous, though
not identical, problem exists in regard to reservations
where it seems to be established law that a State may
prevent treaty relations from coming into being between
itself and the reserving State by objecting to the latter’s
reservation. Having regard to the fundamental role
played by the consent of the individual State in the
formation of treaty relations, a provision to the same
effect has been included in paragraph 4 (&) of the
present article for the Commission’s consideration.

(9) Paragraph 1 of the draft covers rights of acces-
sion conferred by the treaty itself either expressly or
by implication. Sub-paragraph (a) requires no comment.
Sub-paragraph (b) secks to give effect to the suggestion
made in 1959, and referred to in paragraphs 6 and 8
above, that States invited to participate in a conference
can reasonably be considered to have a right of acces-
sion by reason of the consent implied in that invitation.

(10) Paragraph 2 covers rights of accession con-
ferred by consents given subsequently to the adoption
of the text of the treaty. Sub-paragraphs (e) and (%)
deal with the cases of bilateral and plurilateral treaties,
where the principle of unanimous consent operates in
any decision to admit an additional party to accession.
The only point that seems to require comment is the
introduction into sub-paragraph (b) of a distinction
between the position before and the position after the
expiry of a period of four years. The problem here is
the extent to which the right of a signatory State to veto
accession by an additional State, when the signatory
itself has not yet taken the necessary steps to become a
party and shows no signs of ever doing so. In principle,

every signatory has a voice in decisions to widen the
participation in the treaty but, when the treaty has come
into force, it is arguable that at some moment in history
the time should come when the parties and the parties
only should have the power of decision. Sir G. Fitz-
maurice suggested that the point might be covered by
a rule stating that, when the treaty is in force, the
decision should rest with the parties “after consultation
with any States entitled to become parties by ratifica-
tion”. That rule seems, however, to be open to objec-
tion. In the first place, the treaty may be expressed to
come into force after only two or three States have
become parties, in which case the treaty might come
into force very quickly and the signatory States be
deprived of their right to an actual voice in the decision
at an unjustifiably early date. In the second place, an
obligation to “consult” the other signatories laid down
as an express obligation might leave the parties in some
doubt as to how much weight to attach to an objection
by a mere signatory. It seems preferable, in the interests
of clarity and certainty to put a time limit—a reason-
ably generous time limit—on the exercise of the rights
of a mere signatory after the treaty has once been
brought into force by the ratifications, or other final
acts of consent, of other signatories. This will both
preserve the signatory’s legitimate voice in the matter
in the early period after the adoption of the treaty and

bring it to an end when its exercise ceases to be
legitimate.

(11) Sub-paragraph (c) deals with the case of a
multilateral treaty drawn up at an international confer-
ence convened by the States concerned, and adopts the
suggestion made in 1959 that the admission of a right
of accession for additional States should be by consent
of a two-thirds majority of the States entitled to a voice
in the matter. Here again the problem arises of the
extent of the right of a signatory State which does
not proceed to ratify, or otherwise become a party to,
the treaty within a reasonable time and the same solution
is suggested as in the case of plurilateral treaties. The
process of obtaining the necessary consents after a con-
ference attended by a large number of States has broken
up is somewhat laborious and it has been thought desir-
able, in paragraph 3 of the present article, to make
specific provision for the procedure to be followed
when a State applies to be allowed to accede to a multi-
lateral treaty drawn up in this way.

(12) Sub-paragraph (d) deals with the cases where
the treaty has been drawn up either in an international
organization or at a conference convened by an inter-
national organization; and it adopts in both cases the
principle that the admission of additional States to par-
ticipation in the treaty is to be effected by decision of
the competent organ of the organization. Accession
clauses which confer upon an international organization
the power to extend participation in a multilateral treaty
to additional States are now common, and the practice
is both logical and convenient. For it affords a regular
and easily operated procedure for dealing with pro-
posals to enlarge the circle of participants in such a
treaty. When the treaty has been drawn up in the or-
ganization itself and the text adopted by a decision or
resolution of its competent organ, no possible doubt can
exist as to the legitimacy of the rule proposed. When,
however, the treaty has been drawn up merely at a
conference convened by an organization, the question
may fairly be raised whether the power of decision
should not lie rather with the States responsible for



Law of treaties 57

drawing up the treaty and framing its “final clauses”.
A conference convened by an organization, it may be
said, does not differ in any essential way from a con-
ference convened by the States themselves, and to place
the power of decision in regard to widening the circle
of the parties to the treaty in the hands of the organi-
zation is an interference with the sovereign rights of the
States participating in the conference. Under the exist-
ing law that may, strictly speaking, be the position.
On the other side, it can be urged that, when an inter-
national organization decides to invite specified States
or categories of States to an international conference
for the purpose of drawing up a multilateral treaty, it
already asserts a certain authority with respect to the
determination of the participants in the treaty. It is true
that the States responding to the invitation have it in
their power at the conference to lay down in the treaty
provisions regulating the right of accession to it. It is
also true that some of the States attending the confer-
ence may not be members of the organization, as was
the case, for example, at the Geneva Conierence on
the Law of the Sea and the Vienna Conference on
Diplomatic Intercourse and Immunities.*® Nevertheless,
it does not seem a big step to propose, de lege ferenda,
that, unless the treaty itself otherwise provides, the
power to invite additional States to accede to the treaty
should vest in the organization which was responsible
for convening the treaty-making conference. If such a
rule were to be laid down in the present articles, it
would be understood by non-member States attending
any future conference that, unless another rule were to
be laid down in the treaty, the question of inviting
additional States to accede would be decided by the
competent organ of the organization. Moreover, it
would be open to the organization to obtain the views
of any non-member State that participated in the draw-
ing up of the treaty and, if its procedure permitted,
to allow the non-member State to participate in the
decision. The very fact that a number of multilateral
treaties in the drafting of which non-member States
participated already contain a rule of this kind®*® sug-
gests that its adoption in the present article would not
be inappropriate,

If the Commission does not accept this way of look-
ing at the matter, the logical course will presumably be
to place multilateral treaties drawn up at a conference
convened by an international organization under the
same rule as those drawn up at other conferences, in
other words, under the two-thirds rule of sub-para-
graph (c).

(13) Paragraphs 3 and 4 contain the procedure
which is suggested for dealing with requests to be
allowed to accede to a multilateral treaty. It is based on
the procedure already followed in many cases by deposi-
taries with regard to reservations and objections to
reservations. Multilateral treaties today may be adopted
by anything up to one hundred States and if the rule of
admission to a right of accession by consent of a two-
thirds majority is to be workable, it seems essential to
have some such procedure as that set out in paragraph 3
of the draft.

49 Equally, of course, some members of the organization vot-
ing afterwards upon the proposal to extend the circle of parties
to the treaty might have failed to attend the conference.

80 For example, the four Conventions resulting from the
Geneva Conference of 1958 on the Law of the Sea and the
Vienna Convention of 1961 on Diplomatic Relations.

(14) It also seems essential for the effectiveness of
that rule that after a certain period of time the silence
of a State confronted with a request for a right to accede
should be presumed to constitute consent, and para-
graph 4 (@) proposes that this should be the case after
the expiry of twelve months. Whether twelve months
is too long a period may be a question, for shorter
periods have been accepted in some treaties for the
purpose of presuming consent to reservations; but
twelve months is the period recommended in a recent
resolution of the Inter-American Council of Jurists
dealing with reservations to multilateral treaties. A
shorter period may well be appropriate in treaty pro-
visions when the parties have expressed their readiness
to accept it. But in a general provision it may be neces-
sary to allow a longer period, in order that the pro-
vision may meet with the assent of the great majority
of States. It is for this reason that a twelve months
period is the period inserted in the draft.

(15) Paragraph 4 (b), for the reason already ex-
plained in paragraph 8 of this commentary, provides
that, if a State gives timely notice of its objection to a
request, the treaty shall not in any event be applicable
in the relations between the objecting and requesting
States.

(16) Finally, it is necessary to consider the special
problem of opening to the accession of new States those
older multilateral treaties whose circle of eligible parties
is now closed owing to the terms of their participation
clauses. The difficulty here is that, even if the present
articles were to contain a provision specifically creat-
ing a right to accede to such treaties and were to be
adopted at an international conference as a convention
on the conclusion of treaties, they might not be sufficient
to achieve the object. A convention only binds the
parties to it, and unless all the surviving parties to the
older multilateral treaties in question became actual
parties to the new convention on the conclusion of
treaties, there might be doubt about the effectiveness of
the convention to create the right of accession. Only
recently, in the Aerial Incident case,®! the International
Court of Justice affirmed that the Charter itself—or

more precisely the Statute of the Court annexed to the
Charter—was “without legal force so far as non-

signatory States were concerned”. It is normally a long
time before any considerable proportion of the States,
which participated in the adoption of a mulrilateral
treaty, take the further steps necessary to make them
actual parties to it. In consequence, a convention codify-
ing the law governing the conclusion of treaties would
be unlikely to be a very expeditious or a very effective
instrument for extending the participation of the older
multilateral treaties to new States,

This leads the Special Rapporteur to suggest that it
may be better to seek for the solution of this problem
in procedures outside those envisaged in the present
articles. It scems to be established that the opening of
a treaty to accession by additional States, while it re-
quires the consent of the States entitled to a voice in
the matter, does not necessitate the negotiation of a
fresh treaty amending or supplementing the earlier one.
One possibility would be for administrative action to
be taken through the depositaries of the individual
treaties to obtain the necessary consents of the States
concerned in each treaty; indeed, it is believed that
action of this kind has been taken in some cases.

81 [.C.J. Reports, 1959, at page 138.
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Another expedient that might be considered is whether
action to obtain the necessary consents might be taken
in the form of a resolution of the General Assembly by
which each Member State agreed that a specified list of
multilateral treaties of a umiversal character should be
opened to accession by any State Member of the United
Nations or of a specialized agency or Party to the
Statute of the International Court of Justice and to any
other State invited by decision of the General Assembly.
There would, of course, be a few non-member States
whose consent would also be necessary, but it would
not be impossible to devise a means of associating these
States with the resolution. Apart from possible political
difficulties arising out of problems of State succession,
such a resolution might be expected to command almost
unanimous support and, if so, to provide a basis for the
accession of additional States, and more especially new
States, to a number of multilateral treaties of a universal
character. Alternatively, the General Assembly might
draw up a list of the treaties accession to which hy
additional States is desirable and invite the States
parties to them to open these treaties to accession by
the above-mentioned categories of States, pointing out
that a number of recent multilateral treaties contain
accession clauses of this kind.

ARTICLE 14, THE INSTRUMENT OF ACCESSION

1. (a) Accession shall be carried out by means of a
written instrument, executed by an authority com-
petent under the laws of the acceding State to execute
instruments of accession and notifying the State’s acces-
sion to the treaty.

(b) The form of instruments of accession shall be
governed by the internal laws and usages of the acced-
ing State,

2. (2) Unless the treaty itself provides that con-
tracting States may elect to become bound by part or
parts only of the treaty, the instrument of accession
must extend to the whole treaty.

(b) An instrument of accession may not be made
conditional upon the occurrence of a future event such
as the ratifications or accessions of other States. Any
other conditions embodied in an instrument of accession
shall be treated as equivalent to reservations and their
validity and effect shall be determined by the principles
governing the validity and effect of reservations.

3. Unless an instrument of accession expressly pro-
vides that it shall be subject to subsequent ratification
or acceptance by the acceding State, it shall be taken as
constituting a definitive expression of the acceding
State’s consent to be bound by the treaty.

4, Mutatis mutandis, the provisions of paragraphs 3
and 4 of article 11 of the present articles concerning the
coming into operation of instruments of ratification shall
also apply to the coming into operation of instruments
of accession.

Commentory

(1) The modalities of accession are similar to those
of ratification, and the comments on article 11 are to a
large extent applicable also to the provisions of this
article,

(2) The only provisions appearing to require addi-
tional comments are those in sub-paragraphs 2 (&) and
2 (c¢), which mention the possibility of an accession
being made subject to ratification. Accession, like ratifi-

cation, is generally regarded as an act which by its very
nature is a definitive expression of consent to be bound
by the treaty and therefore an act which is not, in
principle, capable of being made subject to ratification.
Nevertheless, during the League of Nations period
there were a number of examples of accessions being
made subject to ratification, and their admissibility was
considered by the Assembly in 1927, which passed the
following resolution:

“The procedure of accession to international agree-
ments given subject to ratification is an admissible
one which the League should neither discourage nor
encourage. Nevertheless, if a State gives its accession,
it should know that, if it does not expressly mention
that this accession is subject to ratification, it shall
be deemed to have undertaken a final obligation, If it
desires to prevent this consequence, it must expressly
declare at the time of accession that the accession is
given subject to ratification.”5?

Sir G. Fitzmaurice, pointing out that an accession sub-
ject to ratification is not an accession at all (A/CN.4/
101, commentary to article 35), criticized the practice
of doing so as really amounting to an attempt to secure
the status of signatory after the date of signature has
passed. He also considered it to be “desirable that the
various acts and concepts involved in treaty-making
should preserve their respective special uses and dis-
tinctive juridical characteristics, and not become blurred
by being resorted to out of place”. On scientific grounds
there is much to be said for this point of view, and
the Commission will certainly wish to give it full
consideration.

(3) However, after studying the relevant passages
in the Summary of the Secretary-General’s Practice
(ST/LEG/7, paragraphs 47-49), the Special Rappor-
teur feels that the Commission may wish to see the
article formulated in accordance with the League of
Nations resolution. Sir Gerald Fitzmaurice had not
known of any examples of this practice having occurred
since 1945, whereas it appears from the Secretary-
General’s Summary that the United Nations Secretariat
has encountered some instances of this practice. The
Secretary-General states that the position he takes,
when he receives an instrument of accession subject to
ratification, is similar to that taken by the League of
Nations Secretariat. He considers it “simply as a noti-
fication of the Government’s intention to become a
party”, and he does not notify the other States of its
receipt. Furthermore, he draws the attention of the
Government to the fact that the instrument does not
entitle it to become a party and underlines that “it is
only when an instrument containing no reference to
subsequent ratification is deposited that the State will
be included among the parties to the agreement and the
other Governments concerned notified to that effect”.
The Secretary-General’s treatment of the matter seems
to go some way towards meeting Sir G. Fitzmaurice’s
point that the various acts and concepts involved in
treaty-making should preserve their respective special
uses and distinctive juridical characteristics; for the
Secretary-General makes it clear that an accession
subject to ratification is not an accession, and he gives
no encouragement to the idea that it can be regarded
as in any sense a ‘‘signature”,

.52 Texts of the debates, plenary meetings, records of the
eighth ordinary session of the Assembly, Official Journal of the
League of Nations.
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(4) Accession subject to ratification, it is clear, is
more a political gesture of support for the treaty than
a legal act of participation in the treaty. Nevertheless,
as it is apparently found in practice and is considered
by some States to be useful, it seems desirable to cover
it in the draft articles, if only for the purpose of leaving
no doubt about its ineffectiveness as an act of participa-
tion in a treaty. Accordingly, while paragraph 3 of this
article, in line with the League of Nations resolution,
does not go to the length of prohibiting the deposit of
an instrument of accession subject to ratification, the
next article expressly states that it only constitutes a
notice of intention to accede and that accession will not
take place unless and until a new unconditional instru-
ment of accession is deposited. Paragraph 3 of the
present article also states that, unless accession is ex-
pressly made subject to ratification, it shall be considered
to be intended as a final act of consent to the treaty;
this follows from the very nature of accession as an act
of final consent, and accords with the practice of the
Secretariats both of the League of Nations and of the
United Nations.

ARTICLE 15. LEGAL EFFECTS OF ACCESSION

1. An instrument of accession which is expressed to
be subject to ratification or approval operates only as a
conditional notification of the acceding State’s intention
to become bound by the treaty. A State depositing such
an instrument shall not therefore become a party to the
treaty, whether actual or presumptive, unless and until
it shall have deposited a further instrument notifying
its definitive accession to the treaty.

2. Accession, when definitive, shall have the same
legal effects as those stated in article 12 to be conse-
quent upon ratification,

Commentary

(1) Accession, like ratification, is intrinsically an act
by which a State commits itself definitively to par-
ticipation in the treaty. Accordingly, when a State
deposits an instrument of accession which is expressed
to be subject to subsequent ratification or approval, it

executes an act which falls short of, and does not con-
stitute, accession to the treaty. Nor can its cffect be

said to be equivalent to that of signature; for signature
has its own special function and status. Nor can there be
any question of the deposit of the instrument making the
State a provisional party to the treaty; for the sub-
sequent ratification or approval of the State is a con-
dition precedent to its becoming bound by the treaty.
Accession “subject to ratification or approval” is
therefore believed to have, strictly speaking, no positive
legal effects, and this appears to be the view taken by
the Secretary-General in his capacity as depositary of
multilateral treaties. As already mentioned in para-
graph 3 of the commentary upon the previous article,
when the Secretary-General receives an instrument of
accession given subject to ratification, he considers it
simply as a notification of the Government’s intention
to become a party and he docs not notify the other
States of its receipt. He draws the attention of the
Government to the fact “that the instrument does not
entitle it to become a party and that it is only when
an instrument containing no reference to subsequent
ratification is deposited that the State will be included
among the States parties to the agreement and the other
Governments notified to that effect” (ST/LEG/7, p.
26). Paragraph 1 of the present article endorses this

practice and emphasizes the absence of any positive legal
effects consequent upon an accession “subject to ratifi-
cation or approval”.

(2) Accession, when definitive, has precisely the
same legal effects as those already stated in article 12
for ratification. Sir G. Fitzmaurice, it is true, mentions
the possibility of a treaty reserving certain rights to
signatories and ratifying States, to the exclusion of
acceding States. Any such special rights would, how-
ever, be additional to the normal legal effects men-
tioned in article 12, and it is not thought necessary to
refer to this point in the present article, Paragraph 2,
therefore, simply provides that the legal effects of a
definitive accession shall be the same as those of rati-
fication as set out in article 12.

ARTICLE 16. PARTICIPATION IN A TREATY
BY ACCEPTANCE

1. States may become parties to a treaty by accept-
ance, as defined in article 1 of the present articles, in
the following cases:

(@) Where the treaty expressly provides that it may
be signed subject to subsequent acceptance by the
signatory State; and

(b) Where the treaty expressly provides that States
may become parties to it directly by acceptance without
prior signature.

2. In cases falling under paragraph 1 (@) of this
article, the procedure and legal effects of acceptance
shall be determined by reference, mutatis mutandis, to
the provisions of articles 11 and 12 governing the
procedure and legal effects of ratification.

3. In cases falling under paragraph 1 (b) of this
article, the procedure and legal effects of acceptance
shall be determined by reference, mutatis wmutandis,
to the provisions of articles 14 and 15 governing the
procedure and legal effects of accession.

4. Unless the context otherwise requires, the signa-
ture of a treaty subject to ‘“‘approval”’ and a treaty
opened to “approval” without prior signature shall be
regarded as equivalent respectively to the signature of
a treaty subject to “acceptance” and a treaty opened
to “acceptance” without prior signature, and the fore-
going provisions of the present article shall accordingly
apply.

Commentary

(1) The draft articles tentatively adopted by the
Commission in 1951 did not contain any provisions in
regard to “acceptance” as a method of beconing a party
to a treaty. The explanation is that, although “accept-
ance” has been deliberately introduced into treaty-
practice in the past twenty years as a new procedure for
becoming a party to treaties, it does not really repre-
sent a new method of entering into treaty obligations.
The innovation is one of terminology rather than of
substance; for, if the treaty is open to “acceptance”
without prior signature, the method is indistinguishable
from that of accession, while, if acceptance is to follow
upon a prior signature, the method is indistinguishable
from that of ratification. Sir H. Lauterpacht also was
doubtful about recognizing “acceptance” as a procedure
distinct from ratification, and compromised by inserting
a draft article in brackets, at the same time commenting
that he was not certain that it ought to be retained
(A/CN.4/63, article & and commentary).
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(2) Sir G. Fitzmaurice, however, although he too
emphasized that “acceptance” does not involve any new
principle, recognized it in a special article as a distinct
procedure for becoming a party to a treaty, sometimes
taking the place of accession, sometimes of ratification
(A/CN.4/101, article 36 and commentary). This ap-
pears to the present Special Rapporteur to be the correct
course to adopt. Acceptance was originally devised to
provide a new procedure outside the traditional pro-
cedures of accession and ratification in order to facilitate
entry into treaty obligations without the delays involved
in complying with internal constitutional requirements;
and it is now found with sufficient frequency in treaty
practice to justify and even call for specific mention.5®

(3) As emerges from what has been said above,
“acceptance” is not a single uniform procedure but is
a term which covers two different procedures analogous
to accession and ratification; and this fact is reflected
in the provisions of the present article.

(4) In recent years the terminology of treaty-making
has become more various, not to say less scientific, and
one of the commonest of the new terms is “approval”,
either in the form of a signature made subject to
“approval” or of a treaty made open to “approval”.
Sir G. Fitzmaurice did not cover this new form, and
the present Special Rapporteur has hesitated to give

it specific mention in the draft articles. Other non-
classical terms are to be found in State practice and

it is not easy to see where the line should be drawn.
However, “approval” now appears to have established
itself and to be sufficiently common, more especially
in treaties to which international organizations are
parties, to require mention. One writer,53* for example,
has said that in the United Nations Treaty Series for
the years 1946-51 he found no less than ninety instru-
ments that had been brought into force by “approval”.
In general, “‘approval” seems to be used as a synonym
for one or other of the two uses of ‘“‘acceptance”
referred to in the present article. But it appears from
the example given on page 18 of the Handbook of
Final Clouses (ST/LEG/6) that it may sometimes
be found used with a special sense. Accordingly, para-
graph 4 of the present article states that “unless the
context otherwise requires” the term “approval” should
be treated as equivalent to “acceptance”,

ARTICLE 17. POWER TO FORMULATE AND WITHDRAW
RESERVATIONS

1. (e) A State is free, when signing, ratifying,
acceding to or accepting a treaty, to formulate a reserva-
tion, as defined in article 1, unless:

(i) The making of reservations is prohibited by
the terms of the treaty, or excluded by the
nature of the treaty or by the established usage
of an international organization; or

(ii) The treaty expressly restricts the making of
reservations to a specified category, or specified
categories, of reservation and the reservation
in question does not fall within the category
or categories mentioned in the treaty; or

(iii) The treaty expressly authorizes the making
of a specified category, or specified categories,
of reservation, in which case the formulation

53 See Lord McNair, Law of Treaties, pp. 155-7.

63a Hans Blix, “The Requirement of Ratification”, British
Year Book of International Law, 1953, pp. 363-4.

of reservations falling outside the authorized
category or categories is by implication ex-
cluded.

(b) The formulation of a reservation, the making
of which is expressly prohibited or impliedly excluded
under any of the provisions of sub-paragraph (a), is
inadmissible unless the prior consent of all the other
interested States has been first obtained.

2. (@) When formulating a reservation under the
provisions of paragraph 1 (a) of this article, a State
shall have regard to the compatibility of the reservation
with the object and purpose of the treaty.

(b) The effect of the formulation of a reservation
upon the legal relations between the reserving State
and the other State or States signing, ratifying, acceding
to or accepting the treaty shall be determined by refer-
ence to the provisions of articles 18 and 19 below.

3. (@) Reservations shall be formulated in writing
either:
(i) On the face of the treaty itself, and normally
in the form of an adjunct to the signature of
the representative of the reserving State;

(i) In a Final Act of a conference, protocol, procés-
verbal or other instrument related to the treaty
and executed by a duly authorized representa-
tive of the reserving State;

(iii) In the instrument by which the reserving State
ratifies, accedes to or accepts the treaty, or
in a procés-verbal or other instrument accom-
panying the instrument of ratification, accession
or acceptance and drawn up by the competent
authority of the reserving State,

() A reservation formulated at the time of a signa-
ture which is subject to ratification or acceptance shall
continue to have effect only if the instrument of ratifica-
tion or acceptance either repeats the reservation or
incorporates it by reference, or the reserving State at
the time of ratification clearly expresses in some other
manner its intention to maintain the reservation.

4. (a) The formulation of a reservation when sign-
ing a treaty at a meeting or conference of the negotiating
States shall be communicated to the representatives
of the other signatory State or States at or before the
time of signature of the treaty. Such communication
shall be presumed in the case of a reservation formulated
in the manner mentioned in sub-paragraph (¢) (i) and
(i1) of the preceding paragraph.

() The formulation of a reservation by a State sign-
ing, ratifying, acceding to, or accepting a treaty sub-
sequently to the meeting or conference at which it was
adopted shall be communicated to all other States which
are, or are entitled to become, parties in accordance
with the procedure, if any, prescribed in the treaty for
such communications.

(¢) If no procedure has been prescribed in the
treaty in regard to the communication of reservations
but the treaty designates a depositary of the instruments
relating to the treaty, then the formulation of the
reservation shall be communicated to the depositary,
whose duty is shall be:

(i) To transmit the text of the reservation to all
other States who are, or are entitled to become,
parties to the treaty; and

(ii) To draw the attention of such States to the
time limit within which an objection to the
reservation should be filed under the provisions
of the treaty or, failing any such provisions,
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under paragraph 3 (b) of the next succeeding
article,

5. However, in any case where a reservation is
formulated to an instrument which is the constituent
instrument of an international organization and the
reservation is not one specifically authorized by such
instrument, it shall be communicated to the Head of
the secretariat of the organization concerned in order
that the question of its admissibility may be brought
before the competent organ of such organization.

6. A State which has formulated a reservation is
free to withdraw it unilaterally, either in whole or in
part, at any time, whether the reservation has been
accepted or rejected by the other States concerned.
Withdrawal of the reservation shall be effected by
written notification to the depositary of instruments
relating to the treaty and, failing any such depositary,
to every State which is or is entitled to become a party
to the treaty.

ArricLe 18. CONSENT TO RESERVATIONS AND ITS
EFFECTS

1. A reservation, since it purports to modify the
terms of the treaty as adopted, shall only be effective
against a State which has given, or is presumed to have
given, its consent thereto in accordance with the pro-
visions of the following paragraphs of this article.

2. (a) Consent to a reservation shall be held to have
been given expressly if such consent is stated:

(i) In the treaty itself;

(ii) In the Final Act of the conference at which the
treaty was drawn up, in a protocol of signature
or of exchange of ratifications, in a procés-
werbal or other instrument related to the treaty
and executed by a duly authorized representa-
tive of the consenting State;

(iii) In the instrument by which the consenting
State ratifies, accedes to or accepts the treaty,
or in a procés-verbal or other instrument ac-
companying the instrument of ratification, ac-
cession or acceptance and drawn up by the
competent authority of the consenting State;

(iv) In a formal notification of such consent issued
by the competent authority of the consenting
State and addressed either to the State or States
concerned or to the depositary of instruments
relating to the treaty.

(b) Consent to a reservation shall also be held to
have been given expressly where the treaty itself au-
thorized the making of a particular reservation or
category of reservations and the reservation falls within
the terms of the authorization.

3. (a) Any State which is or is entitled to become
a party to a treaty shall be deemed to have consented
to a reservation in any case where the reservation was
formulated on the face of the treaty or in the Final Act
of the conference or in a procés-verbal or other instru-
ment related to the treaty and it then made no objection
to the reservation.

(&) Any such State shall also be deemed to have
consented to a reservation to a plurilateral or multi-
lateral treaty in any case where the reservation was
communicated to the State in question and twelve cal-
endar months have since elapsed without any notice of
objection to the reservation having been lodged by that
State; provided that, in the case of a multilateral treaty,
a State which at the time of such communication was

not a party to the treaty shall not be deemed to have
consented to the reservation if it shall subsequently
lodge an objection to the reservation, when executing
the act or acts necessary to qualify it to become a party
to the treaty.

(¢) A State which acquires the right to become a
party to a treaty after a reservation has already been
formulated shall be presumed to consent to the reserva-
tion :

(i) In the case of a plurilateral treaty, if it executes

the act or acts necessary to enable it to become
a party to the treaty;

(ii) In the case of a multilateral treaty, if it executes
the act or acts necessary to qualify it to become
a party to the treaty without signifying its
objection to the reservation,

4. (a) In the case of a bilateral treaty, the consent
of the other negotiating State to the reservation shall
automatically establish the reservation as a term of the
treaty between the two States.

(&) Unless the treaty shall otherwise provide or
another rule be applicable under the constitution or
usages of an international organization or under a
decision of its competent organ:

(i) The consent, express or implied, of all the
States participating in the adoption of the text
of a plurilateral treaty is necessary to establish
the admissibility of a reservation not specifically
authorized by the treaty, and to constitute the
reserving State a party to the treaty; provided
that the consent of a State which after the
expiry of twelve months from the date of lodg-
ing an objection has not yet executed a defini-
tive act qualifying it to become a party to the
treaty shall be dispensed with, and provided
that, if the treaty is in force and not less than
four years have elapsed since the adoption of
its text, the consent only of the parties to the
treaty shall be required;

(ii) The consent, express or implied, of any other
State which is a party or a presumptive party

to a multilateral treaty shall suffice, as between
that State and the reserving State, to establish

the admissibility of a reservation not specifically
authorized by the treaty, and shall at once con-
stitute the reserving State a party to the treaty
with respect to that State.

(¢) In the case of a plurilateral or multilateral treaty
which is the constituent instrument of an international
organization, the consent of the organization, expressed
through a decision of its competent organ, shall be
necessary to establish the admissibility of a reservation
not specifically authorized by such instrument, and to
constitute the reserving State a party to the instrument,

5. (a) When the treaty has entered into force, a
reservation which has been established as adrissible
in accordance with the provisions of the present article
shall operate:

(i) To exempt the reserving State from the provi-
sions of the treaty to which the reservation
relates to the extent of the matters covered by
the reservation; and

(ii) Reciprocally to entitle any other party to the
treaty to claim the same exemptions from the
provisions of the treaty in its relations with the
reserving State.
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(b) The reservation of one party to a plurilateral
or multilateral treaty shall operate only as between the
reserving State and the other parties to the treaty;
it shall not affect in any way the rights and obligations
of the other parties to the treaty inter se.

ARTICLE 19. OBJECTION TO RESERVATIONS AND ITS
EFFECTS

1. (a) With the exception of the cases mentioned
in sub-paragraph (b), any State which is or is entitled
to become a party to a treaty shall have the right to
object to any reservation not specifically authorized by
the terms of the treaty.

(b) In the case of a plurilateral treaty, however, a
State shall not have the right to object to a reservation:

(i) If it acquired the right to become a party to
the treaty after the reservation had already
been formulated ; or

(i1) If more than four years have elapsed since the
adoption of the text or the treaty and it has not
yet executed the act or acts necessary to enable
it to become a party to the treaty.

2. (a) An objection to a reservation shall be for-
mulated in writing by the competent authority of the
objecting State or by a representative of the State duly
authorized for that purpose.

(b) The objection shall be communicated to the
reserving State and to all other States, which are or
are entitled to become parties to the treaty, in accord-
ance with the procedure, if any, prescribed in the treaty
for such communications.

(¢) If no procedure has been prescribed in the
treaty hut the treaty designates a depositary of the
instruments relating to the treaty, then the lodging of
the objection shall he communicated to the depositary
whose duty it shall be:

(i) To transmit the text of the objection to the
reserving State and to all other States which
are or are entitled to become parties to the
treaty ; and

(ii) To draw the attention of the reserving State
and the other States concerned to any provi-
sions in the treaty relating to objections to
reservations.

3. (@) In the case of a plurilateral or multilateral
treaty, an objection to a reservation shall not be effec-
tive unless it has been lodged before the expiry of
twelve calendar months from the date when the reserva-
tion was formally communicated to the objecting State;
provided that, in the case of a multilateral treaty, an
objection by a State which at the time of such com-
munication was not a party to the treaty shall neverthe-
less be effective if subsequently lodged when the State
executes the act or acts necessary to enable it to become
a party to the treaty.

(b) In the case of a plurilateral treaty, an objection
by a State which has not yet become a party to the
treaty, either actual or presumptive, shall:

(i) Cease to have effect, if the objecting State shall
not itself have executed a definitive act of par-
ticipation in the treaty within a period of twelve
months from the date when the objection was
lodged ;

(ii) Be of no effect, if the treaty is in force and
four years have already elapsed since the
adoption of its text.

4. When an objection has been made to a reservation
in conformity with the provisions of the present article
and the reserving State does not withdraw its reserva-
tion :

(a) In the case of a bilateral treaty, the treaty falls
to the ground;

(b) In the case of a plurilateral treaty, unless the
treaty shall otherwise provide or another rule be ap-
plicable under the constitution or usages of an interna-
tional organization or under a decision of its competent
organ, the reserving State shall be excluded from par-
ticipation in the treaty;

(¢) In the case of a multilateral treaty, the objections
shall preclude the entry into force of the treaty as
between the objecting and the reserving States, but shall
not preclude its entry into force as between the reserving
State and any other State which does not object to the
reservation;

(@) In the case of a treaty which is the constituent
instrument of an international organization, the decision
of the competent organ of the organization rejecting
the reservation shall exclude the reserving State from
participation in the treaty.

5. A State which has lodged an objection to a
reservation shall be free to withdraw it unilaterally,
either in whole or in part, at any time. Withdrawal
of the objection shall be effected by written notification
to the depositary of the instruments relating to the
treaty, and failing any such depositary, to every State
which is or is entitled to become a party to the treaty.

Commentary on articles 17, 18 and 19

(1) These three articles have to be read together
because the power of a State to formulate reservations
to a treaty cannot be considered separately from the
corresponding power of other States to accept or reject
the reservation. Indeed, there is an inherent ambiguity
in saying, as is usually said, that a State may “make”
a reservation; for the very question at issue is whether
a reservation formulated by one State can be held to
have been effectively “made” unless and until it has been
assented to by the other interested States. Accordingly,
the present draft seeks to cover the “making” of reserva-
tions in three connected articles dealing with (i) the
“formulation” of reservation, (ii) consent to reserva-
tions and its effects and (iii) objection to reservations
and its effects. Reservations to bilateral treaties present
no problem. Reservations to plurilateral treaties pose
certain problems with regard to the conditions under
which States are entitled to express their consent or
objection to a reservation; but the basic principle ap-
pears to be generally accepted that reservations to
plurilateral treaties require the consent of all the parties
to the treaty, unless in a particular case the treaty or
the constitution of an international organization pro-
vides that the consent of a majority will suffice. The
real difficulty arises in the case of reservations to multi-
lateral treaties, where the basic principle with regard to
the acceptance of reservations is controversial and where
the reconciliation of the respective interests of the
reserving State and the other States participating in
the treaty presents problems of considerable complexity.

(2) The subject of reservations to multilateral treaties
has been much discussed during the past twelve years
and opinion has been sharply divided both in the
International Court of Justice and in the General
Assembly on the fundamental question of the extent to
which the consent of other interested States is necessary
to the effectiveness of a reservation to this type of
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treaty. In 195154 the traditional doctrine under which
a reservation, in order to be valid, must have the assent
of all the other interested States was not accepted by
the majority of the Court as applicable in the particular
circumstances of the Genocide Convention; moreover,
while they considered the traditional doctrine to be of
“undisputed value”, they did not consider it to have
been “transformed into a rule of law”. Four judges,
on the other hand, dissented from this view and set out
their reasons for holding that the traditional doctrine
must be regarded as a generally accepted rule of cus-
tomary law. Later that same year, the Commission in
a report to the General Assembly on the general question
of reservations to multilateral conventions (A/1858,
chapter 1T) recommended the adoption of the traditional
doctrine as the general rule, notwithstanding that the
Court had not accepted it as applicable in the particular
instance of the Genocide Convention. This recommenda-
tion was not, however, accepted at the ensuing session
of the General Assembly; on the contrary, a suhstantial
group of States showed themselves entirely unwilling
to endorse the traditional doctrine as the general rule
for multilateral treaties, and even those States that were
in favour of maintaining the traditional doctrine showed
some disposition to modify it by substituting a two-
thirds maijority principle for the principle of unanimous
consent. The resolution ultimately adopted by the As-
sembly (resolution 598 (VI) of 12 January 1952) did
not attempt to express any definite conclusion on the
question, but simply requested the Secretary-General,
as depositary of numerous multilateral treaties, to accept
the deposit of instruments containing or relating to
reservations and to communicate their texts to all States
concerned without passing upon their legal effect. The
question was subsequently taken up again in the Com-
mission. first, by Sir H. Lauterpacht in his reports of
1953 and 1954, and then by Sir G. Fitzmaurice in his
report of 1956. The former, while thinking the una-
nimity rule to be the existing rule, did not consider
it to be satisfactory and made four alternative proposals,
two of which envisaged acceptance by a two-thirds
majority and the other two submission of the admis-
sibility of reservations either to a committee of the

negotiating States or to a chamber of the Court. Sir G.
Fitzmaurice, on the other hand, recommended the Com-

mission to revert to the unanimity rule which it favoured
in 1951, subject to two modifications: (i) a presump-
tion that failure to object to a reservation during a
period of three months amounts to tacit consent and
(i1) after a treaty has been in force for five years only
the objection of an actual party to the treaty should be
effective to bar a reserving State from participation in
the treaty.

The draft articles now placed before the Commission
have been prepared after careful consideration of the
Opinion of the Court and the dissenting judges con-
cerning reservations to the Genocide Convention, the
proceedings in the Sixth Committee and the General
Assembly, and the reports and proceedings of the Com-
mission itself. No doubt the Commission will wish to
consult the original records of the various proceedings
and the full reports of the Commission’s previous Spe-
cial Rapporteurs, But, having regard to the complexity
of the question and the extent of the records, it has been
thought useful to append to the present commentary
a substantial Note summarizing the previous discussions

54 Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, 1.C.J. Reports, 1951,
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of the problem of reservations to multilateral treaties
since it first came before the Commission in 1950 (see
appendix below).

(3) The very fact that in the General Assembly
different groups of States have already voiced somewhat
contrary opinions on the fundamental question of the
extent to which the effectiveness of a reservation de-
pends on the consent of other interested States, renders
the Commission’s task of formulating general rules to
govern reservations to multilateral treaties a delicate
one. The draft provisions relating to multilateral treaties
now submitted to the Commission discard the principle
of unanimous consent which the Commission made the
basis of its previous recommendations in 1951, and
which Sir G. Fitzmaurice made the basis of his pro-
posals in 1956: and they do not embrace any of the
alternative proposals put forward by Sir H. Lauterpacht
in 1953-4. Accordingly, the present Special Rapporteur
feels it incumbent upon him to explain at the outset
the reasons which have led him to suggest a different
solution to this problem from any previously proposed
either by the Commission or by the eminent Special
Rapporteurs who have preceded him.

(4) The situation of the Commission today with
regard to this question differs in several iraportant
respects from its situation when it drew up its report
in 1951. First, it cannot fail to recall that its carefully
considered proposals based upon the principle of unani-
mous consent did not commend themselves to a ma-
jority of States in the Assembly, many of which
favoured a more flexible system under which a reserv-
ing State would be considered a party to a multilateral
treaty vis-a-vis any State that did not give notice of
its objection to the reservation. Secondly, the interna-
tional community itself has undergone rapid expansion
since 1951, so that the very number of potential par-
ticipants in multilateral treaties now seems to make
the unanimity principle less appropriate and less prac-
ticable. Thirdly, ever since 12 January 1952, i.e., during
the past ten years, the system which has been in opera-
tion de facto for all new multilateral treaties of which
the Secretary-General is the depositary has approxi-
mated to the “flexible” system advocated by the larger
of the two main groups of States in the General As-
sembly in 1951. For the Secretariat’s practice with
regard to all treaties concluded after the General As-
sembly’s resolution of 12 January 1952 has been offi-
cially stated to be as follows :58

“In the absence of any clause on reservations in
agreements concluded after the General Assembly
resolution on reservations to multilateral conventions,
the Secretary-General adheres to the provisions of
that resolution and communicates to the States con-
cerned the text of the reservation accompanying an
instrument of ratification or accession without passing
on the legal effect of such documents, and ‘leaving
it to each State to draw legal consequences from
such communications’. He transmits the observations
received on reservations to the States concerned, also
without comment. A general table is kept up to date
for each convention, showing the reservations made
and the observations transmitted thereon by the
States concerned. A State which has deposited an
instrument accompanied by reservations is counted
among the parties required for the entry into force
of the agreement.”

85 Summary of the Practice of the Secretary-Genmeral as
Depz;l:itary of Multilateral Agyeements (ST/LEG/7), para-
graph 80.
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It is true that the Secretary-General, in compliance
with the General Assembly’s resolution, does not “pass
upon” the legal effect either of reservations or of
objections to reservations, and each State is free to
draw its own conclusions regarding their legal effects.
But, having regard to the opposition of many States
to the unanimity principle and to the Court’s refusal
to consider that principle as having been “transformed
into a rule of law”, it seems certain that under the
present system a State making a reservation will in
practice be considered a party to the convention by
the majority of those States which do not give notice
of their objection to the reservation.

(5) Another consideration is that under a so-called
flexible system, as under the unanimity system, the
essential interests of each individual State are to a
very great extent safeguarded by the two fundamental
rules:

(a) That a State which within a reasonable time
signifies its objection to a reservation is entitled to
regard the treaty as not in force between itself and
the reserving State;

(b) That a State which assents to another State’s
reservation is nevertheless entitled to object to any
attempt by the reserving State to invoke against it the

obligations of the treaty from which the reserving
State has exempted itself by its reservation.

It is true that in the case of multilateral law-making
treaties, as Sir G. Fitzmaurice has emphasized, the
equality between a reserving and non-reserving State,
which is the aim of the ahove-mentioned rules, may
in practice be less than complete. For a non-reserving
State, by reason of its obligations towards other non-
reserving States, will feel bound to comply with the
whole of the treaty, including the provisions from
which the reserving State has exempted itself by its
reservation. Accordingly, the reserving State will be
in the privileged position of being exempt itself
from certain of the provisions of the treaty, while
having the assurance that the non-reserving OStates
will observe those provisions. Too much weight ought
not, however, to be given to this point. For normally
the State wishing to make a reservation would equally
have the assurance that the non-reserving State would
be obliged to comply with the provisions of the treaty
by reason of its obligations to other States, even if
the reserving State remained completely outside the
treaty. By entering into the treaty subject to its reserva-
tion, the reserving State at least submits itself in some
measure to the régime of the treaty. The position
of the non-reserving State is not made in any respect
more onerous if the reserving State becomes a party
to the treaty on a limited basis by reason of its reserva-
tion. Even in those cases where there is such a close
connexion hetween the provisions to which the reserva-
tion relates and other parts of the treaty that the
non-reserving State is not prepared to become a party
to the treaty at all vis-a-vis the reserving State on
the limited basis which the latter proposes, the non-
reserving State can prevent the treaty coming into
force between itself and the reserving State by the
simple expedient of objecting to the reservation. Thus,
the point to which Sir G. Fitzmaurice drew attention
only appears to have real significance in cases where
the non-reserving State would never itself have con-
sented to become a party to the treaty, if it had known
that the other State would do so subject to the
reservation in question. And it may not be unreasonable

to suggest that if a State attaches so much importance
to maintaining the absolute integrity of particular
provisions its appropriate course is to protect itself
during the drafting of the treaty by obtaining the
agreement of the negotiating States to the insertion
of an express clause prohibiting the making of the
reservations which it considers to be so objectionable,

(6) There remain the important questions whether
a more flexible system might possibly have detrimental
effects on (i) the drafting of multilateral treaties or
(ii) the integrity of the text of the treaty adopted
by the negotiating States. As to the first question,
it may be doubted whether the drafting of multilateral
treaties would be sensibly affected. The treaty-text
will normally require the approval of at least a two-
thirds majority of the negotiating States, and it must
continue to be the prime object of that majority to
agree upon the best text that expert drafting can
provide. The second question, the threat to the integrity
of the treaty, was emphasized by the Commission
itself in 1951 with reference to the Pan-American
system (A/1858, chapter II, paragraph 22):

“The Pan-American practice is likely to stimulate
the offering of reservations; the diversity of these
reservations and the divergent attitude of States
with regard to them tend to split up a multilateral
convention into a series of bilateral conventions and
thus to reduce the effectiveness of the former.”

That a more flexible system may tend in some measure
to stimulate the formulation of reservations and in
that way to reduce the full effectiveness of the text
as adopted can scarcely be denied. But it seems im-
portant to consider in exactly what measure the effec-
tiveness of a multilateral treaty is reduced and to what
extent the reduction in effectiveness may be compen-
sated for by an increase in the number of States
participating in the treaty.

(7) The detrimental effect of reservations upon the
integrity of the treaty may, in the opinion of the present
Rapporteur, easily be exaggerated. The treaty itself
remains the sole authentic statement of the common
agreement between the participating States. The ma-
jority of reservations relate to a particular point which
a particular State for one reason or another finds
difficult to accept, and the effect of the reservation
on the gemeral integrity of the treaty is minimal; and
the same is true even if the reservation in question
relates to a comparatively important provision of
the treaty, so long as the reservation is not made by
more than one or two States, In short, the integrity
of the treaty would only be materially affected if a
reservation of a somewhat substantial kind were to
be formulated by a number of States. This might, no
doubt, happen; but even then the treaty itself would
remain the master agreement between the other partici-
pating States. What is essential to ensure both the
effectiveness and the integrity of the treaty is that a suf-
ficient number of States should become parties to it,
accepting the great bulk of its provisions, The Commis-
sion in 1951 said (ibid., loc. cit.) that the history of the
conventions adopted by the Conference of American
States “had failed to convince it that an approach to uni-
versality is necessarily assured or promoted by permit-
ting a State which offers a reservation to which objec-
tion is taken to become a party vis-a-vis non-objecting
States”. Nevertheless, a power to formulate reserva-
tions must in the nature of things tend to make it
easier for some States to execute the act necessary to
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bind themselves finally to participation in the treaty
and therefore tend to promote a greater measure of
universality in the application of the treaty. Moreover,
in the case of general multilateral treaties, we see
that not infrequently a number of States have, to all
appearances, only found it possible to participate in the
treaty subject to one or more reservations. Whether
these States, if objection had been taken to their reserva-
tions, would have preferred to remain outside the
treaty rather than to withdraw their reservation is
a matter which is not known. But when today the
number of the negotiating States may not be far short
of one hundred States with very diverse cultural,
economic and political conditions, it seems legitimate
to assume that the power to make reservations without
the risk of being totally excluded by the objection
of one or even of a few States may be a factor in
promoting a more general acceptance of multilateral
treaties. [t may not unreasonably be thought that the
failure of negotiating States to take the necessary steps
to become parties to multilateral treaties at all is a
greater obstacle to the development of international
law through the medium of treaties than the possibility
that the “integrity” of such treaties may be unduly
weakened by the free admission of reserving States
as parties to them. There may also perhaps be some
justification for the view that, in the present era of
change and of challenge to traditional concepts, the
rule calculated to promote the widest possible acceptance
of whatever measure of common agreement can be
achieved and expressed in a multilateral treaty may
be the one most suited to the immediate needs of the
international community.

(8) The system proposed in the draft articles for
multilateral treaties which do not contain provisions
regulating the making of reservations is founded upon
the present practice in regard to multilateral treaties
of which the United Nations is the depositary; and
it is comparable to the flexible system applied in the
Organization of American States. The Inter-American
system contemplates that the reserving State should
give prior notice of its intention to formulate the
reservation and that this notice of intention should
be circulated to the other members of the Organization
of American States before any instrument of ratifica-
tion, accession or acceptance is deposited. The idea
is that the other member States should, as it were,
be consulted before the reserving State executes the
act which will make it a party to the treaty. Under
this system the reserving State can take into account
the reactions of the other member States before finally
executing its act of participation in the treaty. Under
the United Nations system, on the other hand, there
is not normally any prior consultation and the reserva-
tion is communicated to the other interested States
after the reserving State has attached its signature
to the treaty or deposited its instruments of ratifica-
tion, accession or acceptance. The substantial difference
between the two systems seems to be that under the
Inter-American system the reserving State has a
period of grace during which it may modify or with-
draw its reservation or even withhold its participation
in the treaty altogether, whereas under the United
Nations system the reserving State becomes a party
to the treaty immediately and, although it may certainly
withdraw its reservation altogether in the face of the
objection of other States, its power to modify the
reservation, except by obtaining the fresh consent of
all the interested States, may be doubtful, since the

original reservation may have already been accepted
by some States. Nevertheless, attractive although the
idea of prior consultation may be in principle, the
United Nations system appears to be more practical
for multilateral treaties open to participation by up-
wards of one hundred States, and seems to involve
less risk of serious delay in the coming into force
of such treaties,

Commnentary on article 17

(9) Paragraph 1 of this article deals with the power
to formulate, that is, to propose, a reservation when
signing, ratifying, acceding to or accepting a treaty, It
accepts the view that, unless the treaty itself, either ex-
pressiy or by clear smplication, forbids or restricts the
making of reservations, a State is free, in virtue of its
sovereignty, to formulate such reservations as it thinks
fit. But the formulation of a reservation that is not one
expressly authorized by the treaty takes the reserving
State’s signature, ratification or other act of consent
to the treaty outside anything that has yet been con-
sented to by the other States concerned. Accordingly
they, in virtue also of their sovereignty, are not bound
to treat the reserving State’s signature, ratification or
other act of consent as valid against themselves, so that
the effect of the formulation of the reservation depends
on the subsequent reactions of each of the other in-
terested States, The general principles are contained
in paragraphs 1 (a) and 2 (&) of the article. Para-
graph 1 (b) deals with the exceptional case of an attempt
to formulate a reservation of a kind which is actually
prohibited or excluded by the terms of the treaty.
Here the formulation of the reservation is inadmissible
unless the prior consent of the other interested State
is obtained. The distinction is that, when a reservation
is formulated which is not prohibited by the treaty,
the other States are called upon to indicate whether
they accept or reject it but, when the reservation is
one prohibited by the treaty, they have no need to do
so, for they have already expressed their objection
to it in the treaty itself.

(10) Paragraph 2 (a), which lays down as a prin-

ciple that States, in formulating a reservation not ex-
pressly authorized, should have regard to the com-

patibility of the reservation with the object and purpose
of the convention, has been included in the article with
a certain amount of hesitation. This was, of course, the
principle applied by the International Court in the
Reservations to the Genocide Convention case as the
criterion for determining whether a reserving State
cen be still regarded as a party to the Convention
notwithstanding the fact that its reservation has been
objected to bv one or more States. Applied in this
way as the test of a State’s right to be considered a
party to the treaty, the principle met with strong
criticism in some cuarters, and not least in the Com-
mission itself in 1951. For it was said—and rightly—
that in any given case the question of the compatibility
or incompatibility of a particular reservation with the
object and purpose of the treaty depends to a con-
siderable extent on the conclusions reached as to exactly
how much of the subject-matter of the treaty is to be
regarded as representing the “object and pnrpose of the
treaty” and as to exactly which provisions are to be
regarded as material for the achievement of that “object
and purpose”. But these are questions on which opin-
ions, and especially the opinions of the parties them-
selves, may well differ, so that the principle applied
by the Court is essentially subjective and unsuitable
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for use as a general test for determining whether a
reserving State is or is not entitled to be considered
a party to a multilateral treaty. The test is one which
might be workable if the question of “compatibility with
the object and purpose of the treaty” could always be
brought to independent adjudication ; but that is not the
case, and the general view seems to be that the prin-
ciple of “compatibility with the object and purpose”
cannot be adopted as the general criterion for determin-
ing the status of a reserving State as a party to the
treaty. The Special Rapporteur believes these criticisms
of the Court’s criterion to be well founded, and in
articles 18 and 19 proposes that the Commission should
adopt instead the flexible Inter-American system, which
operates on the basis of the purely objective criterion
of each State’s consent or objection to the particular
reservation in question.

Nevertheless, the Court’s criterion of “compatibility
with the object and purpose of the convention” does
express a valuable concept to be taken into account
both hy States formulating a reservation and by States
deciding whether or not to consent to a reservation
that has been formulated by another State, Moreover,
some representatives in the Sixth Committee and Gen-
eral Assembly thought that the Court’s criterion could
be given a more general application. The Special Rap-
porteur, although also of the opinion that there is value
in the Court’s principle as a general concept, feels that
there is a certain difficulty in using it as a criterion of
a reserving State’s status as a party to a treaty in com-
bination with the objective criterion of the acceptance
ot rejection of the reservation by other States. First,
the principle of consent would lose much of its value
as a simple and objective test, if it could be overridden
ot qualified by reference to another subjective and
indeterminate criterion. Secondly, in some cases the
two criteria might even give inconsistent results. Ac-
cordingly, the Special Rapporteur has tentatively in-
serted in paragraph 2 (a) for the Commission’s con-
sideration a provision stating the Court’s concept as a
general principle to be taken into account, without how-
ever attaching any sanction to it or giving it any
express place in articles 18 and 19, where the objective
criteria of “consent” and “objection” are adopted as
the tests for determining the legal relations between a
reserving State and other parties to the treaty. Para-
graph 2 () needs no comment.

(11) Paragraph 3 (a) deals with the modalities of
formulating reservations and does not appear to require
comment. Paragraph 3 (b), which covers the special
case of a reservation attached to the signature of a
treaty which is subject to ratification (or acceptance),
is perhaps more controversial, The present draft takes
the line that the reservation will be presumed to have
lapsed unless some indication is given in the instru-
ment of ratification that it is maintained. The Harvard
Research Draft (article 15 (d)) put the rule in the
opposite way, laying down that ratification would
automatically be considered to be ratification of the
treaty subject to the reservation. The authors of the
Harvard Research Draft admitted that some writers
(e.g. Fauchille) considered that the reservation must
be repeated, but argued that such a rule would be
inconsistent with the theory that a reservation made
at the time of signature forms part of the text as
adopted. On the other hand, in 1959 the Inter-
American Council of Jurists recommended a rule which
would require the reservation to be “reiterated” before
the deposit of the instrument of ratification, although

the United States delegation found that rule to be
“unacceptable in the form in which it has been drafted”.
Clearly, different opinions may be held as to what
exactly is the existing rule on the point, if indeed any
rule exists at all. But the Special Rapporteur suggests
that a rule requiring some form of confirmation of the
reservation in the instrument of ratification is desirable
in the interests of certainty, and is more in harmony
with the modern concept of the ratification process as
a confirmation not of the signature but of the treaty
than the rule proposed in the Harvard Research Draft.

(12) Paragraph 4 prescribes that reservations must
be communicated to all the other interested States and
contains provisions in regard to the procedure to be
followed in making such communications.

Paragraph 5 has been inserted to cover a point to
which attention is drawn in paragraph 81 of the Sum-
mary of the Practice of the Secretary-General (ST/
LEG/7), where it is said:

“If the agreement should be a constitution estab-
lishing an international organization, the practice
followed by the Secretary-General and the discussions
in the Sixth Committee show that the reservation
would be submitted to the competent organ of the
organization before the State concerned was counted
among the parties. The organization alone would be
competent to interpret its constitution and to deter-
mine the compatibility of any reservation with its
provisions.”

Paragraph 6 declares the absolute right of a State
to withdraw a reservation unilaterally, even when the
reservation has been accepted by other States.

Commentary on article 18

(13) Paragraph 1 of this article lays down the fun-
damental principte that, by attaching a reservation to
its signature, ratification, accession or acceptance, a
State is in effect making a new proposal which must
be assented to by the other State before any contractual
nexus can arise between them. Paragraph 2 (a) recites
the ways in which express consent to a reservation may
be given in advance by the insertion in the treaty of
an express authority to make the particular reservation
in question.

(14) Paragraph 3 deals with what may be a more
controversial question, namely, the question of implied
consent to a reservation. That the principle of pre-
suming consent to a reservation from absence of ob-
jection has been admitted into State practice cannot
really be doubted; for the Court itself in the Reserva-
tions to the Genocide Convention case spoke of “very
great allowance” being made in international practice
for “tacit assent to reservations”. If the Commission in
its 1951 report did not specifically refer to consent
being presumed from absence of objection, its proposals
involved the application in some measure of the prin-
ciple of tacit consent. And the drafts of both Sir H.
Lauterpacht and Sir G. Fitzmaurice provided that the
consent of a State should be presumed conclusively
after a period of three months, if no objection has been
raised to the reservation. Furthermore, a rule specifically
stating that consent will be presumed after a period
of three, or in some cases six, months is to be found
in some modern conventions ;%¢ while other conventions

56 E.g, International Convention to Facilitate the Importation
of Commercial Samples and Advertising Material, 1952 (90
days); and International Convention for the Suppression of
Counterfeiting Currency, 1929 (6 months).
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achieve the same result by limiting the right of ob-
jection to a period of three months.®? Again, in 1959,
the Inter-American Council of Jurists®® recommended
that, if no reply had been received from a State to which
a reservation had been communicated, it should be
presumed after one year that the State concerned had
no objection to the reservation. On the other hand,
it is stated in the Final Act of that Council that the
United States delegation made a reservation on this
point, saying that it considered the recommended rule
to be “undesirable” 5?

(15) It has, of course, to be admitted that there
may be a certain degree of rigidity in a rule under which
tacit consent will be presumed after the lapse of a
fixed period. Tt is also true that, under the “flexible”
system now proposed, the acceptance or rejection by
a particular State of a reservation made by another
primarily concerns their relations with each other, so
that there may not be the same urgency to determine
the status of a reservation as under the system of
unanimous consent. Nevertheless, it seems very unde-
sirable that a State, by refraining from making any
comment upon a reservation, should be enabled more
or less indefinitely to maintain an equivocal attitude
as to the relations between itself and the reserving State
under a treaty of universal concern. A State participat-
ing in the adoption of the text of a plurilateral or
multilateral treaty must be deemed to be aware that
under generally accepted treaty-making practice States
are free to put forward reservations of their own when
finally binding themselves to the treaty, provided that
the reservation in question is not one prohibited by the
treaty. This bheing so. good faith in the application of
the procedural provisions of the treaty, and especially
those dealing with participation in the treaty, would
seem to require that States adopting a plurilateral or
multilateral treaty should take note of the formulation
of reservations and voice any objection that thev may
have to the reservation with rcasonable expedition in
order that the position of the reserving State under the
treaty may be clarified. And, on the same basis, if a
State voices no objection or hesitations in regard to a
reservation, it seems reasonable to hold that after an
appropriate interval the State shall be presumed to
have acquiesced in the participation of the reserving
State in the treatv subject to the reservation. Nor does
it seem mossible to make this presumption dependent
on some positive act of recognition of the reserving
State as a party to the treatv. Under modern practice
it is the depositary alone who deals with each State
in regard to the procedural clauses of the treaty, and
the risk would be that a State which had kept silent in
regard to another State’s reservation would only take
a clear position in the matter after a dispute had arisen
between it and the reserving State. It is for reasons
such as these that it has been thought advisable to lay
down in paragraph 3 (&) of article 18 that if a State
has voiced no objection to a reservation during a period
of twelve months, it shall be presumed to have con-
sented to the reservation.

(16) Seeing that in a number of treaties States have
found it possible to accept periods as short as three or
six months, the question may be asked why it has

57 E.g. the Conventions on the Declaration of Death of Miss-
ing Persons, 1950, and on the Nationality of Married Women,
1957 (both 90 days).

58 Final Act of the Fourth Meeting of the Inter-American
Council of Jurists, p. 29.

59 Ibid., p. 86.

been thought necessary to propose a period of twelve
months in the present draft. But there are, it is thought,
good reasons for proposing the adoption of the longer
period. First, it is one thing to agree upon a short
period for the purposes of a particular treaty whose
contents are known, and a somewhat different thing to
agree upon it as a general rule applicable to every
treaty which does not lay down a rule on the point.
States may. therefore, find it easier to accept a general
time limit for voicing objections, if a longer period is
proposed. Secondly, as already noted, the Inter-
American Council of Jurists in 1959 appears to have
favoured the longer period here proposed. Again, there
may even be cases where a Government desires to bring
another State’s reservation hefore the competent organ
of the State in connexion, perhaps, with the State’s
own decision to ratify the treaty. It seems prudent,
therefore. to have a long rather than a short period
for the general rule. Furthermore, the arguments in
favour of a time limit do not appear to be so strong
under the flexible system for reservations to multilateral
treaties in the case of a State which is not already a
party to the treaty; for by delaying a decision it is not
prejudicing the position of the reserving State vis-d-vis
any State, Accordingly, it seems possible in such a case
to lessen the rigidity of the rule by allowing an objection
made on ratifying, or acceding to, the treaty to be
effective, notwithstanding the expiry of the twelve
months’ period. This qualification of the rule is not
possible in the case of plurilateral treaties because there
the delay in taking a decision does place in suspense the
statns of the reserving State vis-d-vis all the States
participating in the treaty.

(17) Paragraph 3 (¢) covers the case of a State
invited to hecome a partv to a treaty by accession or
otherwise at a date when certain States have already
become parties or presumptive parties to it subject to
reservations. One alternative is to hold that a State
responding to such an invitation must take the treaty
and the reservations previously attached to the treaty
by some States as it finds them; in other words, to
hold that the newly invited State shall in any event
be hound hyv reservations formulated prior to its par-
ticipation in the treaty. Tn the case of plurilateral trea-
ties, this appears to be the rule applied. For a reserva-
tion to a plurilateral treaty requires the unanimous
consent of the participating States and, once this has
been abtained. it becomes established as an admitted
reservation attached to the treaty. It is, therefore,
perfectly logical that a newly invited State should
only be able to participate in the treaty on the basis
of accepting it as already modified with respect to the
reserving State hv the admission of the reservation;
and this is the principle snegested for plurilateral
treaties in paragraph 3 (¢). Quite different considera-
tions, on the other hand. avply to multilateral treaties,
if the “flexible svstem” of determining the admissibility
of reservations is adorted. Under this system corporate
acceptance of rescrvations by the whole body of par-
ticipating States is not necessarv and the admissibility
of a reservotion is a matter which concerns ench State
individually 1 moreover, the consent of anv one State
to a particular reservation is limited in its effects to the
relations between that State and the reserving State.
Accordingly, there does not seem to be any good reason
under this system for a newly invited State to be
deprived of all right to object to reservations formulated
prior to its participation in the treaty. On the contrary,
the principle of equality seems to require that the newly
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invited State should have that right and the appropriate
time for it to exercise that right would appear to be
when it executes the act by which it becomes a party
to the treaty. It follows that, if the newly invited State
does not then notify its objection to previously formu-
lated reservations, it should be presumed to have
assented to them.

(18) Paragraph 4 sets out the basic rules concerning
the States whose consents are required for the admission
of a reservation, and, in considering these rules, it is
necessary to bear in mind the principle in paragraph
3 (b) that consent will be implied from the absence of
any objection during a period of twelve months. It is
also to be noted that the rules set out in this para-
graph concerning plurilateral and multilateral treaties
are subject to the proviso that another rule is not
applicable either under the treaty itself or under the
constitution or usages of an international organization.
One object of this proviso is to safeguard any such
special usages as those applicable in the Organization
of American States.

In the case of bilateral and plurilateral treaties the
basic rule laid down is that a reservation not authorized
by the treaty must have the consent of all the other
States which are or are entitled to become parties to
the treaties. There is, however, an exception to this
rule in the case of plurilateral treaties where it is sug-
gested de lege feremda that, if four years have elapsed
since the date of the adoption of the treaty and a State
has not entered into any definitive commitment to be
bound by the treaty, the consent of that State should
be dispensed with, The Commission recognized in 1951
(A/1858, chapter IT) that it would be an abuse if a
signatory State were to object to another State’s reser-
vation and then refrain from entering into any com-
mitment itself to be bound by the treaty. The rule that
the Commission suggested was that an objection should
be disregarded if after the expiry of twelve months
the objecting State had not itself ratified or otherwise
accepted the treaty. Sir G. Fitzmaurice, on the other
hand, proposed the following rule in article 39, para-
graph 1 (ii) of his draft articles (A/CN.4/101): “If
the treaty has been in force for not less than five years,
the reservation need only be circulated to and be met
with absence of objection on the part of the States
actually parties to the treaty at the date of circulation
so long as these number not less than 20 per cent of
the States originally entitled to become parties.” This
rule, which would only operate five years after the
treaty had already been in force, seems to be somewhat
too remote in its application to provide a satisfactory
answer to the problem. On the other hand, the general
idea in it that, after the treaty comes into force, the
right to pronounce upon the validity of reservations
should sooner or later pass exclusively to the States
which have committed themselves to participation in
the treaty, seems to be valid. The Special Rapporteur
suggests that both the principle proposed by the Com-
mission in 1951 and the idea in Sir G. Fitzmaurice’s
draft should be retained and both elements will be
found in paragraph 4 (&) (i) of the present article.
The rule suggested by Sir G. Fitzmaurice has been
considerably modified, however, by reducing the period
to four years®® and by making it operate from the
date of the adoption of the text, not that of the entry
into force of the treaty. The resulting position under

60 This is the same period as that suggested in the analogous
case of the right of States to a voice in deciding whether to
invite new States to accede to the treaty (see article 13 above).

the present draft would be that (i) before the end of
the four-year period any State could lodge an objection,
which would be effective to exclude the reserving State
from participation in the treaty; provided that the
objecting State either had already committed itself to
participation or proceeded to do so within twelve
months; and (ii) this would still be the position after
the end of the four-year period until the treaty came
into force; but (iii) if and when the treaty came into
force the right to object—after the expiry of the four
years—would be confined to the actual parties.

(19) Paragraph 4 (&) (ii) lays down the basic
principles of the “flexible” system of admitting reserva-
tions to multilateral treaties, namely, that (a) it is a
matter for each State individually to consent or object
to a reservation, and (b) the consent of any individual
State to a reservation makes the reserving State a party
:[5(‘) the treaty at least with respect to the consenting

tate.

(20) Paragraph 4 (¢) corresponds to paragraph 5
of article 17, and restates, in the context of the consents
necessary for the admission of a reservation, the rule
that the admission of a reservation to a constituent
instrument of an international organization is a matter
for the decision of the organization concerned.

(21) Paragraph 5 sets out the rules concerning the
legal effects of a reservation, which has been estab-
lished as admissible under the provisions of the present
article once the treaty is in force. These rules, which
appear not to be disputed, follow directly from the
consensual basis of treaty regulations. A reservation
operates reciprocally between the reserving State and
any other party to the treaty, so that both are exempted
from the reserved provisions in their mutual relations.
But it has no application as between the other parties,
since they have not made it a term of the agreement
between them.

Commentary on article 19

(22) The provisions of this article are for the most
part a reflex of provisions contained in article 18,
and do not therefore need further explanation. Thus:

Paragraph 1 (a) corresponds to paragraph 1 of
article 18

Paragraph 1 (b) corresponds to paragraph 3 (¢) of
article 18

Paragraph 2 corresponds to paragraphs 3 and 4 of
article 17

Paragraph 3 (a) reflects paragraph 3 (&) of article 18

Paragraph 3 (&) (i) reflects the first proviso in para-
graph 4 (&) (i) of article 18

Paragraph 3 (&) (ii) reflects the second proviso in
paragraph 4 (&) (ii) of article 18

Paragraph 4 reflects paragraph 4 of article 18

Paragraph 5 corresponds to paragraph 6 of article 17.

Chapter IlIl. The entry into force and registration
of treaties

ArticLE 20. MODE AND DATE OF ENTRY INTO FORCE

1. (@) A treaty enters into force in such manner
and on such date or event as the treaty itself may
prescribe, provided always that not less than two States
have become mutually bound by the treaty in accord-
ance with the rules laid down in the foregoing articles.
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(b) Where the treaty itself does not lay down any
rules for its coming into force and where no other rule
is applicable under the constitution or usages of an
international organization, the entry into force of the
treaty shall be determined by reference to the provisions
in the following paragraphs of the present article.

2. (a) Where a bilateral or plurilateral treaty is
one which under the provisions of chapter II is to
become binding upon signature alone, it shall be deemed
to come into force:

(i) Upon the date of signature, if it shall have
been signed upon that date by all the States
which adopted it; and

(ii) If not, then upon the date when the last of the
signatures of the States which adopted the
treaty shall have been affixed to the treaty.

(b) Where a bilateral or plurilateral treaty is one
which under the provisions of chapter IT is subject to
subsequent ratification or acceptance and lays down
that ratification or acceptance is to be effected by a
specified date, it shall be deemed to come into force
upon that date provided that:

(i) If the treaty indicates the number of States
whose ratifications or acceptances shall be nec-
essary to bring the treaty into force, the re-
quired number of instruments of ratification
or acceptance shall have been deposited by
that date;

(ii) If the treaty contains no indications as to the
number of ratifications or acceptances required,
all the States which adopted the treaty shall
have deposited their instruments of ratification
or acceptance by that date.

(¢) In a case similar to that in sub-paragraph (&)
but where the treaty does not lay down that the ratifi-
cations or acceptances are to be effected by a specified
date, it shall be deemed to come into force:

(1) If ratifications are to be exchanged, then upon
the date of the exchange of ratifications;

(ii) If the ratifications or acceptances are to be
deposited, then upon the date of the deposit
of the last of the required instruments of
ratification or acceptance; and

(iii) If no provision has been made either for the
exchange or for the deposit of ratifications or
acceptances, then upon ratification or acceptance
by all the States which adopted the treaty and
the notification by each State to the other of
such ratification or acceptance.

3. (a) Where a multilateral treaty is one which
under the provisions of chapter II is to become binding
upon signature alone, the treaty shall be deemed to
come into force:

(i) Upon the date of signature, if it shall have been
signed upon that date by all the States which
adopted it;

(ii) If not, then upon the date when the signatures
of not less than one-fourth of the States which
adopted the treaty shall have been affixed to the
treaty.

() Where a multilateral treaty is one which under
the provisions of chapter 2 is subject to subsequent
signature, ratification, accession or acceptance and
provides for any of these acts to take place by a spe-
cified date, it shall be deemed to come into force:

(i) Upon the date specified, if not less than one-
fourth of the States which adopted the treaty

shall have affixed their signatures or, as the
case may be, deposited their instruments of
ratification, accession or acceptance by that date;
and

(i1) If not, then upon the first date thereafter when

not less than one-fourth of those States shall
have executed the act or acts necessary to
qualify them to be parties to the treaty.

(¢) In a case similar to that in sub-paragraph (b)
but where the treaty does not lay down that the signa-
tures, ratifications, accessions or acceptances are to be
effected by a specified date, it shall be deemed to come
into force upon the first date when not less than one-
fourth of the States which adopted the treaty shall have
executed the act or acts necessary to qualify them to
be parties to the treaty.

4. If a treaty provides that it shall be subject to
ratification or acceptance and at the same time specifies
a fixed date for its entry into force, it shall enter into
force:

(i) Upon the specified date, if the ratifications or
acceptances required under the treaty have been
completed ; and

(ii) If not, so soon after that date as such ratifica-
tions or acceptances have been completed.

5. A treaty shall enter into force for any particular
State when it shall have executed an act definitively
qualifying it to be a party to the treaty and either

(i) The treaty is already in force; or

(ii) The treaty is brought into force by the execution

of the act which definitively qualifies the State
in question to be a party to the treaty.

6. Notwithstanding anything contained in the pre-
ceding paragraphs of this article, a treaty may prescribe
that it shall come into force provisionally on signature
or on a specified date or event, pending its full entry
into force in accordance with the rules laid down in
this article,

7. Nothing in the present article is to be understood
as precluding the possibility of the provisions of a treaty
being brought into force by the subsequent agreement
or subsequent acts of the States concerned.

Commentary

(1) This article deals with the conditions which
the treaty itself must satisfy before it can be considered
as having come into force, and the conditions under
which each individual State qualifies to be considered
an actual party to the treaty. The basic rule, set out
in paragraph 1 (e), is that it is in the hands of the
negotiating States themselves to determine the mode
and date of the entry into force of the treaty. The only
point that need be discussed is the proviso that,
if the parties themselves have not fixed the number
of the States whose definitive commitment to be bound
by the treaty is necessary to bring it into force, there
must as a minimum be two States mutually bound to
each other under the treaty. Clearly, unless this is so
the treaty, as such, can have no application; but the
proviso, as it has been formulated in the text, does
raise the problem of reservations. If one or other of
the first two States has subscribed to the treaty subject
to a reservation, can the treaty be said to come into
force until it is clear that no objection is being raised
to the reservation? The Secretary-General’s practice
for multilateral treaties is to treat a signature, ratifica-
tion, accession or acceptance subject to a reservation as
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equivalent to a full signature, ratification, etc., for the
purpose of clauses which specify a given number of
signatures, ratifications, etc., as a condition for the entry
into force of the treaty, It may not therefore be fully
consistent with this practice to provide that there must
at least be two States smutually bound under the treaty
before it can come into force. But it seems necessary to
state the sminimusm rule in this way in order to avoid
the meaningless situation of having the treaty in force
but no two States able to invoke its provisions against
each other. No doubt, it might be possible to regard
each State as having entered into a unilateral engage-
ment under the treaty, even although they were not
mutually bound; but that would hardly seem to be
a case of a treaty having come into force; see Hudson,
International Legislation, vol. 1, p. liv.

As to paragraph 1 (b), the only point that need
be mentioned is the reference to the constitutional
provisions or usages of an international organization.
This is intended to safeguard and underline the char-
acter of a regional or other group system such as the
Inter-American usages in regard to treaties concluded
within the Organization of American States.

(2) Paragraph 2 covers where a bilateral or pluri-
lateral treaty makes no provision for its entry into
force. Sub-paragraph (@) concerns treaties not subject

to ratification. Here, it seems to be generally accepted
that the treaty is to be presumed to come into force

upon the date of signature and, if the signatures are
not all affixed upon the same date, then upon the
date of the last signature; see Harvard Research Draft,
pp. 795-6.

Sub-paragraph (b) concerns cases where the treaty
is subject to ratification and specifies a date by which
ratification is to take place. The rules stated in the
text are based on those proposed de lege ferenda by
Sir G. Fitzmaurice in article 41 (3) of his draft (A/
CN. 4/101). It appears to be a reasonable presumption
in these cases that the entry into force of the treaty
was intended to turn upon the date specified for
ratification. The present text, however, differs from
that of Sir G. Fitzmaurice in two respects, His text
was designed to cover multilateral as well as plurilateral
treaties, and no doubt it was for this reason that he
sought to mitigate the rule of unanimity by proposing
that, in the absence of indications in the treaty that
unanimity is required, it should be enough to obtain
the ratifications or acceptances of two-thirds of the
participating States. The present draft deals quite
differently with multilateral treaties in the next para-
graph, and it seems correct in the case of plurilateral
treaties to lay down the classical rule of unanimity
except where the treaty itself provides otherwise. As
already mentioned, special usages, such as those of
the Inter-American system, are excepted in paragraph
1 (b).

(3) Paragraph 2 (c) deals with the case of a treaty
which is subject to ratification or acceptance but is
silent as to the date on which ratification or acceptance
is to take place. Here the general view seems to be
that the Contracting States must be presumed to have
intended the treaty to come into force upon the exchange
of ratifications or acceptances, if this takes place, and,
if not, upon the deposit of the last of the required
instruments ; see Harvard Research Draft, p. 796, and
article 41 (2) of Sir G. Fitzmaurice’s draft.

(4) Paragraph 3 covers cases where a multilateral
treaty makes no provision for its entry into force

and sets out rules analogous to those given in para-
graph 2 for plurilateral treaties. The chief difference
is as to the quorum-—the minimum number of States
that must be bound—necessary before the treaty can
come into force, when the treaty itself is silent upon
the point. In the case of multilateral treaties the rule
of unanimity must surely be regarded as out of the
question. To presume that the Contracting States
contemplated that all must be bound before the treaty
could enter into force would almost be to presume that
they intended it never to come into force. One possibility
would be to presume that the Contracting States in-
tended the treaty to come into force as soon as not
less than two States had become mutually bound under
the treaty. It could be urged that a large number
of multilateral treaties fix a definite number, such as
twenty, and that, if nothing is said in the treaty as
to the number, the Contracting States must have been
content that the treaty should come into force for each
State as it subscribed to the treaty. But cases also
exist, e.g. the Geneva “Red Cross” Conventions of
1949, where the Contracting States have specifically
provided that the treaty shall come into force after
not less than two States have committed themselves
to the treaty. In truth, the varied treaty practice hardly
justifies the making of any clear presumptions as to
the intentions of Contracting States, and all that seems

possible is for the Commission to propose what it
thinks to be a reasonable residuary rule. A glance

at the treaty clauses collected on pages 21-38 of the
Handbook of Final Clauses (ST/LEG/6) will reveal
the extent of the variations in the “entry into force”
clauses of modern treaties, and that the different types
of clause cannot easily be attributed to definite cate-
gories of treaties. Clauses requiring between twenty
and twenty-six States to have committed themselves
are quite common, but clauses fixing a smaller number
are found, and even clauses bringing the treaty into
force as each State singly commits itself to the treaty.
The Commission, in formulating a single broad ruie,
may think it necessary to take a conservative view
of the probable intentions of States on this point.
The figure twenty represents today between a fourth
and a fifth of the number of States likely to adopt a
treaty at a large multilateral conference, and the Spe-
cial Rapporteur suggests that the Commission could
adopt as a reasonable general rule a quorum of either
one-fourth or one-fifth, and in paragraph 3 of the
present article has tentatively adopted one-fourth as
the minimum number for multilateral treaties.

_(5) Paragraph 4 deals with a case which may some-

times arise through inadvertence in drafting and to
which attention is drawn in the Harvard Research
Draft (pp. 791-2). The authors of that draft would
seem to be clearly right in saying that the requirement
of ratification (or acceptance) must prevail over the
fixing of the date, if that requirement turns out not
to have been satisfied before the date fixed by the treaty
for its entry into force.

(6) Paragraph 5 merely declares the obvious rule
that for any particular State to be subject to the rights
and obligations of a treaty, two conditions must be
satisfied: (a) the treaty itself must be in force as a
treaty and (b) it must be in force with respect to that
particular State.

81 These Conventions were to come into force “six months
after.not less than two instruments of ratification have been
deposited”.
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(7) Paragraph 6 seeks to cover what in modern
practice is a not infrequent phenomenon—a treaty
brought into force provisionally, pending its full entry
into force when the required ratifications or acceptances
have taken place. Sir G. Fitzmaurice covered this
point exclusively in article 42 of his draft as part of
the “legal effects” of entry into force, but it seems
equally to have a place in the present article. For
a treaty clause having this effect is, from one aspect,
a clause relating to a smode of bringing a treaty into
force. Accordingly, this aspect is mentioned here and
the “legal effects” of provisional entry into force is
dealt with in the next article.

(8) Sir G. Fitzmaurice included in his draft a
further provision (paragraph 5) worded as follows:
“A treaty may come into force whatever its terms,
if the signatories proceed to execute its terms, if the
signatories proceed to execute it, pro tamto, if it is
put into application between a limited number of them”.
The present Special Rapporteur hesitates to include
this provision in the draft as a positive rule. So much
may depend upon the provisions and circumstances
of the treaty and the nature of the acts which are relied
upon as establishing that it has been brought into
force by the parties outside the procedures contemplated
in the treaty. Furthermore, there may be juridical
problems as to whether a particular case is really one of
the entry into force of the original treaty or of some
fresh form of agreement. The Special Rapporteur has
therefore inserted tentatively for consideration a nega-
tive clause simply reserving the point.

ARTICLE 21. LEGAL EFFECTS OF ENTRY INTO FORCE

1. (a) On entering into force a treaty shall auto-
matically become binding upon all the States parties
to the treaty.

(b) The rights and obligations contained in the
treaty shall accordingly come into operation for each
State at once upon its becoming a party to it, unless
the treaty itself shall provide that all or any of those
rights or obligations shall only come into operation
upon a future date.

(¢) Unless the treaty itself shall expressly provide
for the retrospective operation of all or any of its
clauses, the rights and obligations laid down in the
treaty shall come into operation for each party only
from the date of the entry into force of the treaty
with respect to that particular party.

2. (a) When a treaty lays down that it shall come
into full force provisionally upon a certain date or event,
the rights and obligations contained in the treaty shall
come 1nto operation for the parties to it upon that date
or event and shall continue in operation upon a pro-
visional basis until the treaty enters into full force in
accordance with its terms.

(b) If, however, the entry into full force of the treaty
is unreasonably delayed and, unless the parties have
concluded a further agreement to continue the treaty
in force on a provisional basis, any of the parties may
give notice of the termination of the provisional applica-
tion of the treaty; and when a period of six months
shall have elapsed, the rights and obligations contained
in the treaty shall cease to apply with respect to that

party.
Commentary

(1) Paragraph 1 (a) simply declares the basic rule
that the entry into force of the treaty automatically

makes it binding upon the parties. There is a certain
importance in stating this obvious principle, because,
even although the treaty itself may postpone the op-
eration of the rights or obligations in the treaty, the
position of a State after the entry into force of the
treaty is radically different from what it was before
that event. Prior to the entry into force of the treaty,
as has already been noticed in article 9, a State may be
under certain obligations of good faith to refrain from
acting in such a way as to frustrate the objects of
the treaty. But after entry into force it is no longer
merely a question of good faith but of an obligation
under the treaty itself,

(2) Paragraph 1 (b) also deals with an obvious
point, namely that there may be a difference between
the entry into force of the treaty and the operation of
the rights and obligations laid down in it.

(3) Paragraph 1 (¢) deals with what is generally
considered today to be an unquestionable principle,
though even as late as 1935 it was regarded in the
Harvard Research Draft as requiring extended dis-
cussion, This principle is that a treaty has no retroactive
effects unless the treaty expressly so provides; and
that this principle obtains equally in cases where the
treaty was signed subject to ratification. It is now
beyond doubt that ratification is ratification of the
treaty itself and not merely a confirmation of a previous
acceptance of the treaty.

(4) Paragraph 2 seeks to formulate the legal effects
of the provisional entry into force of a treaty. Clearly
the rule in 2 (a) follows simply from the provisional
nature of the entry into force. Sub-paragraph (&) is put
forward de lege ferenda for the Commission’s considera-
tion. It seems evident that if the necessary ratifications
or acceptances etc. are unreasonably delayed so that the
provisional period is unduly prolonged, there must come
a time when States are entitled to say that the provi-
sional application of the treaty must come to an end.
Sir G. Fitzmaurice states this as a rule {commentary
on his article 42, paragraph 1), It seems desirable,
however, for the Commission to try and give a little
more definition to the rule, and perhaps to make with-
drawal from the provisional application of the treaty
and orderly process. The suggestion in the draft is
that at least six months’ notice ought to be given before
withdrawal becomes effective. The draft also suggests
that withdrawal would only affect the particular party
concerned. But this may be a matter for further
examination.

ARTICLE 22. THE REGISTRATION AND PUBLICATION
OF TREATIES

1. Every treaty entered into after 24 October 1945,
the date of the coming into force of the Charter of the
United Nations, by any Member of the United Nations
or by any State party to the present articles, shall as
soon as possible be registered (or filed and recorded
if appropriate) with the Secretariat of the United
Nations and published by it, if such registration and
publication have not already been effected.

2. Registration shall not take place until the treaty
has come into force between two or more of the parties
thereto.

3. (a) Registration of a treaty shall be effected
ex officio by the United Nations where:

(i) The United Nations is itself a party to the
treaty; or
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(ii) The United Nations has been specifically
authorized by the treaty to effect registration; or

(iii) The United Nations is the depositary of a
multilateral treaty.

(b) A treaty may be registered by a specialized

agency where:

(i) The constituent instrument of the specialized
agency provides for such registration;

(ii) The treaty has been registered with the spe-
cialized agency pursuant to the terms of its
constituent instrument; or

(ili) The specialized agency has been authorized by
the treaty to effect registration.

(¢) A treaty may also be registered by any party
thereto.

4. (a) The registration of a treaty either by the
United Nations or by a specialized agency in accord-
ance with sub-paragraphs (a) and (b) of the preceding
paragraph relieves all the parties to the treaty of the
obligation to register.

(b) The registration of a treaty by a party to the
treaty in accordance with sub-paragraph (c) of the
preceding paragraph relieves all other parties to the
treaty of the obligation to register.

5. When a treaty has been registered with the
Secretarint of the United Nations, a certified statement
regarding any subsequent action which effects a change
in the parties thereto, or the terms, scope or application
thereof, shall also be registered with the Secretariat
of the United Nations.

6. No party to any treaty entered into after
24 October 1945, which has not been registered in
accordance with the provisions of the present article,
may invoke that treaty before any organ of the United
Nations.

Commentary

(1) Articles 22 and 23 recall the obligations con-
tained in Article 102 of the Charter concerning the
registration and publication of treaties and the regula-
tions adopted by the General Assembly in its resolution
of 14 December 194662 for implementing those obliga-
tions. Neither Professor Brierly nor Sir G. Fitzmaurice
included any provisions concerning the registration
and publication of treaties in their draft articles cov-
ering the framing and conclusion of treaties. Sir H.
Lauterpacht, on the other hand. included in the final
section of his code (A/CN.4/63)—after sections cov-
ering “reality of consent” and “legality of object”—a
brief article (article 18) stating that “Treaties entered
into by Members of the United Nations subsequent to
their acceptance of the Charter of the United Nations
cannot be invoked by the parties before any organ of
the United Nations unless registered, as soon as pos-
sible, with the Secretariat of the United Nations”. More-
over, althongh his actual article merely restated in a
combined form the provisions found in paragraphs 1
and 2 of Article 102 of the Charter, Sir H. Lauterpacht
suggested in his commentary that the Commission
should consider whether “it ought not, in the exercise
of its function to develop international law, to formulate
a rule both more comprehensive and more explicit
than that formulated in the present article on the basis

82 The regulations were adopted by General Assembly resolu-
tion 97 (I) of 14 December 1946 and amended by General
Assembly resolutions 364 B (IV) of 1 December 1949 and
482 (V) of 12 December 1950.

of Article 102 of the Charter”. And the rule he sug-
gested would have run as follows: “A treaty concluded
by a Member of the United Nations shall be void if
not registered with the United Nations within six
months of its entry into force.”

(2) The present Special Rapporteur considers that
the registration and publication of treaties should find
a place in the draft articles on the law of treaties and
that the appropriate part of the draft in which to include
them is the present chapter. It is true that, if regard
is had primarily to the sanction in paragraph Z of
Article 102 of the Charter, registration may seem to
be concerned with the question of the enforceability of
treaties. But the substantive obligation of registration
is one which, in point of time, is closely associated with
the conclusion and entry into force of treaties. Thus,
Article 102 requires registration to be effected “as
soon as possible”, while the regulations adopted by the
General Assembly state that registration is to be effected
“when the treaty has come into force between two or
more parties thereto”. It seems to the Special Rap-
porteur that the substantive obligation rather than the
sanction ought to determine the placing of registration
of treaties in the draft articles, and that the above-
mentioned provisions of the Charter and the Assembly’s
regulations would justify the Commission in placing it
immediately after “entry into force”, either in the same
or in a separate chapter.

(3) The Special Rapporteur doubts whether it is
either desirable or necessary for the Commission to
propose that the sanction for non-registration of treaties
contained in Article 102 of the Charter should be made
more stringent. But in any event the rule suggested by
Sir H. Lauterpacht involves a direct amendment of an
express provision of the Charter, and its inclusion in
the present articles seems for that reason alone to be
altogether out of the question. The two articles now pro-
posed for the Commission’s consideration incorporate
the substance of the provisions of the two paragraphs
of Article 102 of the Charter and articles 1-7 of the
General Assembly’s regulations with only such minor
drafting adjustments as are necessary to fit them into
the different context of the present articles. The idea
of the Special Rapporteur has been to include those
provisions of Article 102 and the regulations which
touch the rights and obligations of States and organi-
zations in regard to the registration and publication
of treaties and to omit those which concern primarily
the Secretary-General's administrative functions with
respect to the register itself.

(4) Paragraph 1 restates and makes applicable to
all future treaties the basic provision in Article 102,
paragraph 1, of the Charter. Members of the United
Nations are, of course, already under this obligation,
which dates from 24 October 1945, the date of the
coming into force of the Charter. Although the Charter
obligation is limited to States and to States Members
of the United Nations, many non-member States (and
virtually all international organizations) have been in
the practice of registering treaties with the Secretariat
of the United Nations in voluntary compliance with
Article 102, paragraph 1. It therefore seems reasonable
to lay down in sub-paragraph (&) of the present article
that every registrable treaty entered into by a non-
member State between the coming into force of the
Charter and the coming into force of the present
articles shall as soon as possible be registered, if reg-
istration has not already been effected in voluntary
compliance with the Charter provision, This would
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have the effect of extending, through the present articles,
the operation of Article 102 of the Charter to any non-
member States which may subscribe to the present
articles.

(5) Paragraph 2 restates the provision in article 1
(2) of the General Assembly’s regulations, which is
reallv an interpretation of Article 102 of the Charter
by the Assembly; for the Assembly has in effect said
that “as soon as possible” does not mean as soon as
possible after the drawing up of the treaty but as
soon as possible after its entry into force with respect
to at least some parties.

(6) Paragraph 3 sets out the contents of article 1,
paragraph 3, and article 4 of the General Assembly’s
regulations.

(7) Paragraph 4 restates the provisions of article 3
of the General Assembly’s regulations. The order of
the two paragraphs of article 3 has been reversed,
because the obligation of an individual party to reg-
ister a treaty appears to be an obligation which is
residuary in the sense that, if the treaty is one capable
of being registered by the United Nations or by a spe-
cialized agency, registration by those bodies is a virtual
certainty unless an administrative lapse occurs; and
on registration being effected by the United Nations
or a specialized agency, the individual party is relieved
of his obligation.

(8) Paragraph 5 restates the provision contained
in article 2, paragraph 1, of the General Assembly’s
regulations. This provision, which calls for the regis-
tration of subsequent, related, instruments affecting the
operation of the treaty, represents a not unimportant
supplement to the obligation stated in Article 102 of
the Charter.

(9) Paragraph 6 restates the sanction laid down in
Article 102, paragraph 2, of the Charter, and in a form
to make it applicable to all treaties entered into after
the coming into force of the Charter. The United
Nations is entitled to lay down the conditions under
which treaties may be invoked by any State, whether
Member or non-member, in the proceedings of organs
of the United Nations, and it would seem to be logical

to make this provision of universal application, in order
to encourage a world-wide system of registration of

treaties.

ARTICLE 23. PROCEDURE OF REGISTRATION AND
PUBLICATION

1. (a) A party to a treaty or a specialized agency,
registering a treaty in accordance with the provisions
of the preceding article, shall certify that the text is
a true and complete copy thereof and that it includes
all reservations made by parties thereto.

(b) The certified copy shall reproduce the text of
the treaty in all the langnages in which the treaty was
concluded and shall be accompanied by two additional
copies and by a statement setting forth, in respect of
each party:

(i) The date on which the treaty has come into
force; and

(ii) The method whereby it has come into force

(signature, ratification, acceptance, accession,
et cetera).

2. (a) The date of the receipt by the Secretariat of
the United Nations of a treaty for registration shall be
deemed to be the date of registration.

(V) However, the date of registration of a treaty
registered ex officio by the United Nations shall be the
date on which the treaty first came into force between
two or more of the parties thereto.

3. A certificate of registration signed by the Secre-
tary-General or his representative shall be issued to
the registering party or agency and also upon request,
to any party to the treaty or international agreement
registered.

4. The foregoing provisions of the present article,
which incorporate the provisions, as amended, of articles
5. 6 and 7 of the regulations adopted by the General
Assembly of the United Nations on 14 December 1946,
to give effect to Article 102 of the Charter, shall be
subject to alteration by any amendments that may from
time to time be made to those regulations by the
General Assembly.

Commentary

(1) The principle upon which the draft articles
concerning registration of treaties have been drawn up
has already been explained in paragraph (3) of the
commentary to the previous article. The present article
reproduces the substance of articles 5 to 7 of the
General Assembly’s regulations.

(2) Paragraph 1 reproduces almost verbatim the
provisions of article 5 of the regulations.

(3) Paragraph 2 reproduces article 6 of the regula-
tions almost verbatim but divides it into two rules.
The reason for this drafting change is that the “pro-
vided that” clause in the second part of article 6 is
not really a proviso at all but a distinct and completely
different rule for a particular class of treaty.

(4) Paragraph 3 reproduces textually the terms of
article 7 of the regulations, as amended by General
Assembly resolution 482 (V) of 12 December 1950.

APPENDIX

Historical summary of the dguestion of reservations to
multilateral eonventions®

(1) Certain reservations made to the Second Opium Con-
vention of 1925 brought the question of reservations to multi-
lateral trecaties to the attention of the Ieague of Nations, and
in 1927 the Council of the League adopted a report on the
question drawn up by the Committee for the Progressive
Codification of International Law.P The relcvant passage in
the report ran as follows:

“In order that any reservation whatever may be validly
made in regard to a clause of the treaty, it is essential that
this reservation should be accepted by all the contracting
parties, as would have been the case if it had been put
forward in the course of the negotiations. If not, the
reservation, like the signature to which it is attached, is
null and void.”

Thus, under the League of Nations practice a State could
only become a party to a multilateral treaty subject to a
reservation if the reservation received the unanimous assent of
all the Contracting States. When the United Nations was
established and took over the depositary functions of the League,
the Secretariat applied the same principles in regard to reserva-
tions as those previously followed by the League of Nations
Secretariat. Difficulties having arisen in 1950 in determining
the date of the entry into force of the Convention on the
Prevention and Punishment of the Crime of Genocide by reason
of the fact that some of the ratifications were accompanied

a See generally Lord McNair, Law of Treaties, chapter 9, and
the bibliography at the beginning of the chapter.

bThe report is set out in full in Lord McNair's Law of
Treaties, pp. 173-176.



74 Yearbook of the International Law Commission, Vol. 1T

by reservations, the Secretary-General brought the matter before
the General Assembly. In doing so, he submitted a full report
(A/1372) on the existing practice of the Secretariat, the
substance of which, for present purposes, was contained in the
following passages of the report:

“While it is universally recognized that the consent of the
other governments coucerned must be sought before they can
be bound by the terms of a reservation, there has not been
unanimity either as to the procedurc to be followed by a
depositary in obtaining the necessary consent or as to the
legal effect of a State objecting to a reservation.” (Para-
graph 2.)

“In the absence of stipulations in a particular convention
regarding the procedure to be followed in the makin_g anFl
accepting of reservations, the Sccretary-Gener'al,. in his
capacity as depositary, has held to the broad principle that
a reservation may be definitively accepted only after it has
been ascertained that there is no objection on the part of
any of the other States directly concerned. If the convention
is already in force, the consent, express or implied, is thus
required of all States which have become partics up to the
date on which the reservation is offered. Should the con-
vention not yet have entered into force, an instrument of
ratification or accession offered with a reservation can be
accepted in definitive deposit only with the consent of all
States which have ratified or acceded by the date of entry
into force.

“Thus, the Secretary-General, on receipt of a signature
or instrument of ratification or accession, subject to a reserva-
tion, to a convention not yet in force, has formally notified
the reservation to all States which may become parties to
the convention. In so doing, he has also asked those States
which lhave ratified or acceded to the convention to inform
him of their attitude towards the reservation, at the same
time advising them that, unless they notify him of objections
thereto prior to a certain date—normally the date of entry
into force of the convention—it would be his understanding
that they had accepted the reservation. States ratifying or
acceding without express objection, subsequent to notice of
a reservation, are advised of the Secretary-General's assump-
tion that they have agreed to the reservation. If the con-
vention were already in force when the reservation was
received, the procedure would not differ substantially, except
that a reasonable time for the receipt of objections would be
allowed before tacit consent could properly be assumed.”
(Paragraphs 5 and 6.)

“The rule adhered to by the Secretary-General as depositary
may accordingly be stated in the following manner:

“A State may have a reservation when signing, ratifying
or acceding to a convention, prior to its entry into force,
only with the consent of all States which have ratified or
acceded thereto up to the date of entry into force; and may
do so after the date of entry into force anly with the consent
of all States which have theretofore ratified or acceded.”
(Paragraph 46.)

(2) Meanwhile, the subject had already come before the
Commission during the discussion of Professor Brierly’s first
report on the law of treaties (A/CN.4/23) at its second session
in 1950, at which time the Court had not yet been asked for
its advisory opinion on reservations to the Convention on the
Prevention and Punishment of the Crime of Genocide. Later
that year, the General Assembly by resolution 478 (V) requested
the Court to give an advisory opinion on the particular question
of reservations to the Genocide Convention, and at the same
time invited the Commission “in the course of its work on the
codification of the law of treaties to study the question of
reservations to inultilateral conventions, both from the point
of view of codification and from that of the progressive
development of international law”. The Commission was re-
quested to give priority to this study and to report thereon
to the General Assembly in time for the next session. In due
course, Professor Brierly submitted for discussion at the Com-
mission’s 1951 session a special report on reservations to multi-
lateral conventions (A/CN.4/41) to which were attached
annexes containing (¢) a summary of the debates in the Sixth

Committee and General Assembly, (b) a summary of the
opinions of writers, (¢) examples of treaty clauses on the
making of reservations and (d) a review of State practice. A
further annex (¢) contained an elaborate series of possible
treaty clauses drafted in consultation with the Secretariat and
covering the question of (i) the admissibility of reservations,
(ii) the States cntitled to be consulted as to the admissibility
of reservations, (iii) the functions of the depositary and (iv) the
procedure for objections to reservations. In addition, the Com-
mission received valuable memoranda from Mr. Gilberto Amado
(A/CN4/L.9) and Mr. Georges Scelle (A/CN.4/L.14).

(3) Before the Commission met to consider this report the
Court had rendered its Advisory Opinion on Reservations to
the Genocide Convention (I.C.J. Reports, 1951, p. 15). By a
majority of seven votes to five the Court advised:

“Question I:

“That a State which has made and maintained a reserva-
tion which has been objected 1o by one or more of the parties
to the Convention but not by others, can be regarded as being
a party to the Convention if the reservation is compatible
with the object and purpose of the Convention; otherwise,
that State cannot be regarded as being a party to the
Convention.

“Question 11:

“(a) That if a party to the Convention objects to a reserva-
tion which it considers to be incompatible with the object
and purpose of the Convention, it can in fact consider that
the reserving State is not a party to the Convention;

“(b) That if, on the other hand, a party accepts the
reservation as being compatible with the object and purpose
of the Couvention, it can in fact consider that the reserving
State is a party to the Convention.

“Question I11:

“(a) That an objection to a reservation made hy a signatory
State which has not yet ratified the Convention can have
the legal effect indicated in the reply to Question I only
upon ratification. Until that moment it merely serves as a
notice to the other State of the eventual attitude of the
signatory State;

“(b) That an objection to a reservation made by a State
which is entitled to sign or accede but which has not yet
done so, is without legal effect.”

In giving these replies to the Gencral Assembly’s questions
the majority strongly emphasized that the replies were strictly
limited to the Cenocide Convention; and in their reasoning
they said that, in determining what kind of reservations might
be made to the Genocide Convention and what kind of objecticns
might be taken to such reservations, the solution must be
found in the special characteristics of that Convention. Amongst
these special characteristics they mentioned (q) the fact that
the principles underlying the Convention—the condemnation and
punishment of genocide—are principles recognized by civilized
nations as binding upon Governments even without a conven-
tion, (b) the consequently universal character of the Convention,
and (¢) its purely humanitarian and civilizing purpose without
individual advantages or disadvantages for the Contracting
States.

Although its opinion was thus strictly limited to a particular
convention with special characteristics, the Court did give some
indications of its general attitude on certain points, and these
indications may be summarized as follows:

(a) In its treaty relations a State cannot be bound without
its consent and consequently no reservation can be effective
against any State without its agreement thereto.

(b) The traditional concept, that no reservation is valid unless
it has been accepted by all the contracting parties without
exception, as would have been required if it had becn stated
during the negotiations, is of undisputed value.

(¢) Nevertheless, extensive participation in conventions of
the type of the Genocide Convention has already given rise
to greater flexibility in the international practice concerning
multilateral conventions, as manifested by the more general
resort to reservations, the very great allowance made for tacit
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assent to rescrvations and the existence of practices which,
despite the fact that a reservation has been rejected by certain
States, go so far as to admit the reserving State as a party
to the Convention vis 4 vis those States which have accepted it.

(d) In the present state of international practice it cannot
be inferred from the mere absence of any article providing
for reservations in a multilateral convention that the Con-
tracting States are prohibited from making certain reservations.
The character of a multilateral convention, its purposes, pro-
visions, mode of preparation and adoption, are factors which
must be considered in determining, in the absence of any
express provision on the subject, the possibility of making
reservations, as well as their validity and effect.

(¢) The principle of the integrity of the convention, which
subjects the admissibility of a reservation to the express or
tacit assent of all the contracting parties, does not appear to
have been transformed into a rule of law. The considerable
part which tacit assent has always played in estimating the
effect which is to be given to reservations scarcely permits
it to be stated that such a rule exists; indced, the examples
of objections made to reservations appear to be too rare in
international practice to have given rise to such a rule,

(f) The report adopted by the Council of the League of
Nations in 1927—ecndorsing the rule of the integrity of the
Convention for application by the Secretary-Genecral as De-
positary—constituted at best the point of departurc for an
administrative practice, which was also taken over later by
the United Nations; and it did not have the effect of establisli-
ing a rule of law. Indeed, the Secretary-General of the United
Nations himself had said in 1950 that therc has not been
unanimity either as to the procedure to be followed by a
depositary in obtaining the necessary consent or as to the legal
effect of a State’s objecting to a reservation.

(g) Mere participation in the adoption of the text or a
mere invitation to become a party do not confer a right to
object to a reservation made by another State. A signature
which is subject to ratification is, however, a different matter;
it establishes a provisional status in favour of the signatory
State which entitles it to formulate—on a provisional basis—
objections to reservations made by another State. On ratifica-
tion these objections become effective but, if the signature is
not followed by ratification, the objections disappear.

Of the five dissenting Judges one, Judge Alvarez, considered
that owing to its particular nature the Genocide Convention
did not admit of any reservations at all. The remaining four,
Judges Guerrero, McNair, Read and Hsu Mo, in a joint
opinion, considered the principle of the integrity of the con-
vention to be a rule of positive international law. Citing the
opinions of Fauchille, Sir William Malkin, Accioly and Podesta
Costa, and referring to the practice of the Leaguc and United
Nations Secretariats as well as to the report of the League
Committee for the Progressive Development of International
Law adopted by the Council in 1927 and to the Harvard
Research Draft, these judges came to the conclusion that the
principle of the need for unanimous assent to reservations—the
principle hitherto applied by the Secretariats of the League and
the United Nations—had been accepted as a rule of law as
well as an administrative practice. They pointed out that the
contrary practice of the Pan American Union, permitting a
reserving State to become a party, despite the objections of
other Statcs to the reservation, was based on the prior agree-
ment of the Contracting States given at the Lima Conference
of 1938. They further said that they were unable to accept
the criterion of “compatibility with the object and purpose of
the Convention”, favoured by the Court, (a) because it was
a new rule for which they could find no legal basis and ()
because the subjective character of the criterion, whose applica-
tion would be dependent on the individual appreciation of each
State, would mean that there would be no finality or certainty
as to the status of the reserving State as a party to the
Convention,

(4) The Commission resumed its discussion of the subject
shortly after the delivery of the Court’s Advisory Opinion,
and it naturally took that opinion into account, as well as the
special report of Professor Brierly and the memoranda of

Mr. Amado and Mr. Scelle. In its own report for 1951 (A/
1858, chapter II) the Commission noted, first, that the Court’s
opinion had heen strictly limited to the particular case of the
Genocide Convention and, secondly, that while the Court had
given its opinion on the basis of existing law, the (‘ommission
had been expressly asked to study the question “both from
the point of view of codification and from that of the
progressive development of international law”. It therefore felt
itself free to suggest the practice which it considered the most
convenient for States to adopt for the future (para. 17). It
drew attention to the practical difficulties to which, by reason
of its subjective character, the criterion of “compatibility with
the object and purpose of the convention” gives rise—the
uncertainty as to the status of the reserving State in relation
to the convention, the doubt whether the reserving State is to
be considered a party to the convention for the purpose of the
right of intervention under Article 63 of the Court's Statute,
and in some cases the doubt even whether sufhicient ratifications,
accessions, etc., have taken place to bring the convention into
force. And, owing to thcse difficulties, it advised that the
criterion adopted by the Court in the case of the Genocide
Convention is not suitable for application to multilateral con-
ventions in general (para. 24).

The Commission also examined the system of the Organiza-
tion of American States. Under this system a State proposing
to make a reservation communicates it to the Pan American
Union, which in turn inquires of the other signatory States
whether they accept it, and the reserving State then decides,
in the light of any observations from the other signatories,
whether or not to become a party to the convention and, if so,
whether or not to maintain its reservation, If the reserving
State maintains a reservation to which objection has bcen taken,
the legal position, according to a resolution of the Governing
Board of the Pan-American Union of 4 May 1932 (quoted in
the Commission’s report A/1858, para. 21) is held to be as
follows:

“l. The treaty shall be in force, in the form in which it
was signed, as between those countries which ratify it
without reservations, in the terms in which it was originally
drafted and signed.

“2. 1t shall be in force as between the governments which
ratify it with rescrvations and the signatory States which
accept the reservations in the form in which the treaty may
be notified by said reservations,

“3. It shall not be in force between a government which
may have ratified with reservations and another which may
have already ratified, and which does not accept such
reservations.”

The Commission, while recognizing that a system of this kind,
designed to ensure the greatest number of ratificaticns, might
be regarded by a continental or regional organization as suitable
to its needs, found the Pan-American system not to be suitable
for application to multilateral conventions in generale The
reasons which it gave for this finding were:

“...an examination of the history of the conventions
adopted by the Conferences of American States over the past
twenty-five years has failed to convince the Commission that
an approach to universality is necessarily assured or promoted
by permitting a State which offers a reservation to which
objection is taken to become a party vis-i-vis non-objecting
States. In some multilateral conventions, the securing of
universality may be the more important consideration; and
when this is the case, it is always possible for States to
adopt the procedure followed by the Pan American Union
by inserting a suitable provision to this effect in the conven-
tion, But there are other multilateral conventions where the
integrity and the uniform application of the convention are
more important considerations than its universality, and the
Commission belicves that this is especially likely to be the
case with conventions drawn up under the auspices of the
United Nations. These conventions are of a law-making type
in which each State accepts limitations on its own freedom

¢Mr, Yepes dissented from this part of the Coramission’s
report,



76 Yearbook of the International Law Commission, Vol. II

of action on the understanding that the other participating
States will accept the same limitations on a basis of equality.
The Pan American Union practice is likely to stimulate the
offering of reservations; the diversity of these reservations
and the divergent attitude of States with regard to them
tend to split up a multilateral convention into a series of
bilateral conventions and thus to reduce the effectiveness
of the former.”

The Commission did not, therefore, recommend the application
of the Pan-American system, except when the parties to the
Convention had indicated their intention to adopt it (ibid.,
para. 22).

(5) The Commission’s own approach to the problem was
governed by the following general considerations (ibid.,
para. 26):

“When a multilateral convention is open for States generally
to become parties, it is certainly desirable that it should
have the widest possible acceptance. The very fact of its
being open in this way indicates that it deals with some
subject of wide international concern regarding which it is
desirable to reform or amend existing laws. On the other
hand, it is also desirable to maintain uniformity in the
obligations of all the parties to a multilateral convention,
and it may often be more important to maintain the integrity
of a convention than to aim, at any price, at the widest
possible acceptance of it. A reserving State proposes, in
effect, to insert into a convention a provision which will
exempt that State from certain of the consequences which
would otherwise devolve upon it from the convention, while

leaving the other States which are or may become parties to
it fully subject to those consequences in their relations

inter se. If a State is permitted to become a party to a multi-
lateral convention while maintaining a reservation over the
objection of any party to the convention, the latter may well
feel that the consideration which prompted it to participate
in the convention has been so far impaired by the reservation
that it no longer wishes to remain bound by it.”

It also emphasized that it is always within the power of
negotiating States to deal with the question of reservations in
the text of the convention itself, and highly desirable that
they should do so. For then provisions may be inserted
depending, in some measure at least, on the relative emphasis
to be placed on maintaining the integrity of the text, or on
facilitating the widest possible acceptance of it, even in
varying terms. It suggested that, if the treaty places no limit
on the admissibility of reservations, and if there is no established
organizationald procedure concerning reservations, the negotiat-
ing States should themselves establish in the text of the treaty
a procedure covering in particular the following points (ibid.,
para. 27):
“(¢) How and when reservations may be tendered;

“(b) Notifications to be made by the depositary as regards
reservations and objections thereto;

“(c) Categories of States entitled to object to reservations,
and the manner in which their consent thereto may be given;

“(d) Time limits within which objections are to be made;

“(e) Effect of the maintenance of an objection on the
participation in the convention of the reserving State.”

The Commission, while recognizing that no single rule
uniformly applied could be wholly satisfactory to cover all
the cases where the negotiating States have omitted to deal
with the question of reservations, considered that its task was
to recommend the rule which would be the most suitable for
application in the majority of cases; and it suggested that,
subject to certain modifications, the previous practice of the
Secretary-General would furnish such a rule. The modifica-
tions which the Commission had in mind related to the question
how far a signatory State, whose signature is still subject to
ratification or acceptance, should have the right to advance
objections to reservations. On this question, it said (ibid.,
para. 29):

4E g, the Pan-American system.

“The concern of a mere signatory State should also be
taken into account; for, at the time the reservation is
tendered, a signatory State may be actively engaged in the
study of the convention, or it may be in the process of
completing the procedure necessary for its ratification, or
for some reason, such as the assembling of its parliament,
it may have been compelled to delay its ratification. In this
connexion, it has been suggested that a mere signatory to
a convention should have the right of objecting only to
reservations tendered before the convention has entered into
force. Such a differentiation betwecn reservations tendered
before and those tendered after the entry into force of a
convention would, however, be invidious where the entry into
force of the convention is brought about as the result of the
deposit of the ratifications of a very limited number of
States, as in the case of the four Geneva Red Cross
Conventions of 12 August 1949, to which more than sixty
State are signatories, but which, it is provided, ‘shall come
into force six months after not less than two instruments
of ratification have been deposited’. In such a case, a very
few States might, hy the tender and acceptance of reserva-
tions amongst themselves, so modify the terms of the con-
vention that signatories, representing possibly the pre-
ponderant number of negotiating States, would find themsclves
confronted with a virtually new convention.”e

At the same time, the Commission acknowledged that, in
order to prevent a reserving State from being indefinitely
excluded from participation in the convention by the objection
of a State which itself refrains from ratifying it, some time-
limit must be imposed on the effectiveness of the obijection of
a mere signatory. It therefore added (ibid., para. 30):

“Taking into consideration the normal administrative and
constitutional procedures of most governments in respect of
the ratification of treaties and conventions, the Commission
believes that a period of twelve months would be a reasonable
tinle within which an objecting State could effcct its ratifica-
tion or acceptance of a convention. Accordingly, the Com-
mission is of the opinion that if, upon the lapse of twelve
months from the date a signatory State makes an ohjection
to a reservation to a multilateral convention, it las not
effected its ratification or acceptance of the cenvention, its
objection should cease to have the effect of preventing the
reserving State from becoming a party to the convention.”

In conclusion, after reiterating the desirahility of inserting
express provisions in multilateral conventions regarding
reservations, it suggested that, in cases where this has not been
done, and especially where the Secretary-General of the United
Nations is the depositary, the following practice should be
adopted (ibid., para. 34):

“(1) The depositary of a multilateral convention should,
upon receipt of each reservation, communicate it to all States
which are or which are entitled to become parties to the
convention,

“(2) The depositary of a multilateral convention, in com-
municating a reservation to a State which is entitled to
object, should at the same time request that State to express
its attitude towards the reservation within a specified period,
and such period may be extended if this is deemed to be
necessary. If, within the period so specified or extended,
a State fails to make its attitude towards the reservation
known to the depositary, or if, without expressing an objec-
tion to the reservation, it signs, ratifies, or otherwise accepts
the convention within the period, it should be deemed to have
consented to the reservation.

“(3) The depositary of a multilateral convention should
communicate all replies to its communications, in respect of
any reservation to the convention, to all States which are or
which are entitled to become parties to the convention,

“(4) If a multilateral convention is intended to enter into
force as a consequence of signature only, no further action
being requisite, a State which offers a reservation at the

. ®This sentence perhaps put the matter a little strongly, since,
in principle, a reservation only operates in the relations oi
States with the reserving State.
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time of signature may become a party to the convention only
in the absence of objection by any State which has previously
signed the convention; when the convention is open to
signature during a limited fixed period, only in the absence
of objection by any State which becomes a signatory during
that period.

“(5) If ratification or acceptance in some other form, after
signature, is requisite to bring a multilateral convention into
force:

“(a) A reservation made hy a State at the time of signature
should have no effect unless it is repeated or incorporated by
reference in the later ratification or acceptance by that
State ;

“(b) A State which tenders a ratification or acceptance
with a reservation may become a party to the convention
only in the absence of objection by any other State which,
at the time the tender is made, has signed or ratified or
otherwise accepted the convention; when the convention is
open to signature during a limited fixed period, also in the
absence of objection by any State which signs, ratifies or
otherwise accepts the convention after the tender is made
but not before the expiration of this period; provided,
however, that an objection by a State which has merely
signed the convention should cease to have the effect of
excluding the reserving State from becoming a party, if
within a period of twelve months from the time of the
making of its objection the objecting State has not ratified
or otherwise accepted the convention.”

(6) The Court’s Opinion and the Commission’s report were
considered together at the sixth session of the General As-
sembly, which adopted resolution 598 (VI), dealing with the
particular question of reservations to the Genocide Convention
separately from that of reservations to other multilateral
conventions. With regard to the Genocide Convention it re-
quested the Secretary-General to conform his practice to the
Court’s Advisory Opinion and recommended to States that they
should be guided by it. With regard to all other future multi-
lateral conventions concluded under the auspices of the United
Nations of which he is the depositary, it requested the
Secretary-General :

(i) To continue to act as depositary in connexion with the
deposit of documents containing reservations or objec-
tions, without passing upon the legal effect of such
documents; and

(ii) To communicate the text of such documents relating to
reservations or objections to all States concerned, leaving
it to each State to draw legal consequences from such
communications.

The resolution, being confined to future conventions, is limited
to conventions concluded after 12 January 1952, the date of the
adoption of the resolution, so that the former practice still
applies to conventions concluded before that date! As to future
conventions, the General Assembly did not endorse the Com-
mission’s proposal to retain the former practice subject to
minor modifications. Instead, it directed the Secretary-General,
in effect, to act simply as a registry and circulating agent for
instruments containing reservations or objections to reservations,
without drawing any legal consequences from them. The resolu-
tion is, therefore, entirely “neutral” as to the answers to be
given to the questions which States should have the right to
lodge objections to reservations and what should be the legal
effect of such objections.

(7) The General Assembly was unable to adopt a more
positive rule bhecause it was sharply divided on the merits of
the Commission’s proposals embodying the traditional concept
of the integrity of the convention. A substantial group of States
favoured the traditional system advocated by the Commission.
At the same time, in the Sixth Committee a number of these
States expressed support for a modification of it suggested by
the United Kingdom to meet the criticism that under the tradi-
tional system it is possible for a single State, by its objection,

£If the previous practice had been disturbed, States parties to
the same convention might have found themselves differently
treated according as their reservation had been formulated
before or after 12 January 1952

to exclude a reserving State altogether and thereby frustrate
the will of the majority who might be ready to accept the
reservation. The suggestion was that the requirement of
unanimous consent to a reservation might be replaced by one
of acceptance by a qualified majority, such as three-quarters or
two-thirds, of the States concerned.

On the other hand, a no less substantial—and perhaps larger—
group of States favoured a less strict practice, arguing that a
more flexible system is nccessary with regard to reservations
in order to safeguard the sovereign equality of States and, as
most conventions are now adopted by a majority vote, to safe-
guard the position of the out-voted minority. They also urged
that a more flexible system would make possible a wider
acceptance of conventions and thus contribute to the develop-
ment of international law; and they emphasized that one State
should not be able to veto reasonable reservations to which
other States might agree. This group was itself somewhat
divided as to the effect of objections to reservations. Some
States considered that States, by virtue of their sovereignty,
have an inalienable right to make reservations and that an
objection to a reservation, being an interference with that
sovereign right, is without any legal effect. Several others in
this group, however, considered that a more general application
could be given to the Court’s criterion according to which a
State, to whose reservation objection has Dbeen taken, may
nevertheless become a party if its reservation is compatible
with the object and purpose of the convention.

In addition, a number of States belonging to the second
group which were members of the Organization of American
States argued in favour of the Pan-American system. They
said that the circulation of reservations enabled States to judge
whether to maintain them in face of the objections of other
States and that the system as a whole facilitated acccptance of
conventions. Several States in the first group, however, includ-
ing two members of the Organization of American States,
maintained that, although the system might be suitable for a
relatively homogeneous community like the I.atin American
States, it would not be suitable for the more diverse and less
closely knit community of the United Nations.

A few States considered that it was impossible to apply a
single rule to all multilateral conventions and that an attempt
should be made to define categories of conventions and establish
rules applicable to each category. There was also considerable
support for the view that the Assembly should not try to take
a final decision on the matter at its sixth session, but should
refer it back to the Commission in the hope that it would be
possible to formulate a rule combining the best features of the
systems so far advocated and meeting with a wide measure
of agreement.

(8) Confronted with the General Assembly’s neutral resolu-
tion and with the divergent views expressed by States in the
Sixth Committee and Assembly, Sir H. Lauterpacht in his
two reports (A/CN.4/63 and A/CN.4/87) put forward a
numbher of alternative draft articles for consideration. His

primary draft read as follows (A/CN.4/87, article 9):

“Unless otherwise provided by the treaty, a signature,
ratification, accession, or any other method of accepting a
multilateral treaty is void if accompanied by reservations
not agreed to by all parties to the treaty.”

This draft restated in brief form the principle of the integrity
of the convention—the need for unanimous consent to reserva-
tions—embodied in the Commission’s report to the General
Assembly which Sir H. Lauterpacht regarded “as probably still
representing the existing law”. He considered it to be the
function of the Commission to state that principle as the rule
de lege lata “even if only as a preliminary to a formulation
of a more satisfactory solution de lege ferenda”. He under-
lined, however, that the Commission had been requested to
examine the subject from the point of view of the progressive
development, as well as the codification, of the law and sug-
gested that the Commission ought now to recognize that the
unanimity rule had been found to be unsatisfactory and un-
acceptable to a large number of States.

On this basis he put forward four alternative draft articles,
all of which were founded upon the following considerations
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(A/CN .4/63, paragraph 3 of comment on article 9, alternative
draft A):

“A. It is desirable to recognise the right of States to
append reservations to a treaty and become at the same time
parties to it provided these reservations are not of such a
nature to meet with disapproval on the part of a substantial
number of the States which finally accept the obligations
of the treaty;

“B. 1t is not feasible or consistent with principle to
recognise an unlimited right of any State to become a party
to a treaty while appending reservations however sweeping,
arbitrary, or destructive of the reasonably conceived purpose
of the treaty and of the legitimate interests and expcctations
of the other parties;

“C. The requirement of unanimous consent of all parties
to the treaty as a condition of participation in the treaty of
a State appending reservations is contrary to the necessities
and flexibility of international intercourse.”

In short, all the drafts were designed to offer a solution
intermediate betwcen the unanimity rule, which is unacceptable
to a large number of States, and the sovereignty principle of
an unlimited right to make reservations, whicli is no less
unacceptable to a great many States. Morcover, while they
adopted in some measure the flexibility of the Pan-American
system, they wecre designed to provide stronger safeguards
against misuse of the power to formulate reservations.

The four drafts had a common element in that they all
provided that a State should be deemed to have agreed to a
reservation of which it has been notified, if within three months
of the date of notification it has not communicated its rejection
of the reservation to the depositary. They differed primarily
in the criteria adopted for determining whether the reserving
State is to be considered a party to the convention:

Alternative A envisaged that a State formulating a reserva-
tion should nevertheless be considered a provisional party for
a period of up to three years. If at any time within this period
it should become apparent that less than two-thirds of the States
accepting the trcaty have declined to agree to the reservation,
the reserving State would cease to be a party. If, on the other
hand, either during or after this period two-thirds or more of
the accepting States should have agreed to the reservation, the
reserving State would become a party to the convention
vis-a-vis all the other parties, subject of course to their right
to rely reciprocally on the reservation in their relations with
the reserving State. This alternative draft, it may be added,
provided that the right to object to a reservation should attach
to every other State accepting the treaty, regardless of whether
it had itself formulated a reservation; and it actually con-
templated that a treaty provisionally in force might cease to
be so if the number of parties were afterwards reduced below
the necessary figure by the exclusion of a State through sub-
sequent objections to its reservation.

Alternative B was a much simplified version of alternative A,
in that it abandoned the concept of provisional participation.
In effect, it merely provided that a State would or would not
become a party according as, after a period to be prescribed
in the convention, the reservation had or had not met with the
agrecment of two-thirds of the States “qualified to offer objec-
tions to the reservation”. Nor did it define or limit in any way
the States which are to be regarded as thus qualified. On the
other hand, Sir H. Lauterpacht recognized in his commentary
that the draft would be much clarified if the treaty itself were
to provide expressly that the qualified States are only those
which themselves finally accept the treaty within the period
prescribed, or that an objection ceases to be valid if the objecting
State does not itself finally accept the treaty within a prescribed
period.

Alternative C envisaged that the parties, or the international
organization responsible for establishing the text of the treaty,
should designate a committee with competence to decide upon
the admissibility of reservations to which objection has been
made.

Alternative D envisaged that the parties or the international
organization concerned should request the International Court

to designate a Chamber of Summary Procedure to decide on
the admissibility of reservations to which objection has been

made.

Sir H. Lauterpacht explained in the commentary to his second
report that alternatives A, B, C and D could be conceived of
either as possible rules to replace the unanimous consent prin-
ciple advocated by the Commission in 1951 or as solutions
recommended by the Commission which the parties could
choose according to the circumstances of each treaty. And he
added that it would be neccessary for the Commission to decide
whether to formulate one of these alternatives as the new basic
rule or whether to “reaffirm” the unanimous consent principle
and to offer thesc alternatives mercly as recommended pro-
cedures to replace that rule if the parties to a particular treaty
so wished. Since the Commission is today definitely embarked
upon the task of preparing the draft articles of a convention,
Sir H. ILauterpacht’s alternatives A, B, C and D, whatcver
value they may have as providing model precedents for the
draftsmen of particular treaties, are now only of interest to
the Commission in so far as they may ofier a possible basis
for formulating a rule for general application in cases where
the question of reservations has not been dealt with in the
treaty itself. Viewed from this angle, alternative (I, under
which the status of reserving States may be only provisional
for as long a period as three years, appears to the present
Special Rapporteur to suffer from such evident disadvantages
as to be unacceptable as a general rule. Again, alternatizves C
and D, ideal solutions although they may be when States are
agreeable to submit their disputes to decision by an independent
body, appear to be so unlikely to meet with general acceptance
at the prescnt time that the adoption of either of them in the
Commission’s draft articles does not seem to be advisable.
International practice does show some recourse to an analogous
solution in particular cases, namely to the use of the competent
organ of an international organization for determining the
admissibility of reservations to multilateral conventions drawn
up within the organization; and that more special question
may merit further consideration. There remains alternative B,
which incorporates the two-thirds principle suggested by the
United Kingdom and favourably commented upon by some other
States in the Sixth Committee in 1951. As Sir H. Lauterpacht
himself recognized that alternative B required further amplifi-
cation, it suffices to note that one of the solutions put forward
by him was the maintenance of the consent principle with a two-
thirds majority substituted for unanimity.

(9) Sir G. Fitzmaurice in articles 37-40 of his report (A/
CN.4/101) submitted a more elaborate and more precise set
of rules concerning reservations, the detailed provisions of
which have served as a valuable guide to the present Special
Rapporteur. That report has not, however, been before the
Commission, and there are certain basic points in Sir G. Fitz-
maurice’s approach to the subject on which the Special Rap-
porteur would have liked to have had the Commission’s opinion
before drafting the present report. Sir G. Fitzmaurice, while
making every provision for tacit consent to reservations through
omission to object, nevertheless made the principle of unanimous
consent the basis of his draft articles, as appears from the
following provisions of his draft:

Article 37 (2)

“Reservations ... must be brought to the knowledge of the
other interested States; and, subject to articles 38 and 39
below, must be assented to expressly or tacitly by all those
States.”

Article 38

“In the case of bilateral treaties, or plurilateral treaties
made between a limited number of States for purposes
specially interesting those States, no reservations may be
made, unless the treaty in terms so permits, or all the other
negotiating States expressly so agree.”

Article 39 (3)
“In the case of general multilateral treaties...if a reserva-

tion meets with objection, and if the objection is maintained
notwithstanding any explanations or assurances given by the
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reserving State, the latter cannot become, or rank as, a
party to the treaty unless the reservation is withdrawn.”

Article 39 (4)

“Unless and until a reservation has been circulated and is
ascertained to have met with no final objection, and thus
to have been accepted, the reserving State cannot be taken
into account in any computation of the number of parties
to the treaty....”

In his commentary upon article 37 Sir G. Fitzmaurice referred
to a study of the whole subject which he had written in a
United Kingdom law review,8 and recommended that in any
code on the law of treaties the Commission should adhere to
the same basic view as that which had inspired its report
to the General Assembly on rescrvations to multilateral con-
ventions, 1651,

Sir G. TFitzmaurice, it will be seen, did not propose that the
Commission should modify the principle that reservations require
the consent of the other interested States, even to the extent
of substituting a two-thirds majority for unanimity. He urged
that the consent principle is mitigated in practice infer alia by
the considerations that (i) any negotiating State may seek
to have inserted in the treaty an express provision permitting
certain reservations or classes of reservations, (ii) if the treaty
does not contain such a provision, it may still seek specific
acquiescence for any particular reservation it desires to make,
(iii) tacit acquiescence may be inferred from silence, (iv) States
do not in practice normally refuse their consent unless the
reservation is clearly unreasonable and such as ought not to
be admitted. And he suggested that all legitimate requirements
would be met if the Commission’s draft further provided:

(i) That in the case of reservations formulated after the
treaty has been drawn up, the acquiescence of a State would
be presumed if no objection had been received within a period
of threce months; and

(ii) That after the treaty has been in force for a certain
period of time—and the period he suggested was five years—
only the objections of actual parties to the treaty should be
taken into account, provided that they represented a reasonable
proportion of those entitled to become a party to the treaty.

Thus, he thought that, unless the treaty itself otherwise pro-
vides, the rule of unanimity should continue to apply, qualified
only by provisions (a) making absence of objection for three
months equivalent to a definitive expression of consent and
(b) nullifying, when the treaty has been in force for five
years, the objection of any State which has not itself proceeded
to become a party to the treaty.

(10) Finally, in 1959, the question of reservations to multi-
lateral treatics was considercd by the Inter-American Council
of Jurists, with a view to drawing up principles to be followed
by the Pan American Union in discharge of its functions as
a depositary of inter-American treaties. The Council ultimately
resolved to recommend the adoption of the following rules
(reproduced in document A/CN.4/124, para. 94):

“I. In the case of ratification or adherence with reserva-
tions, the ratifying or adhering State shall send to the Pan
American Union, before depositing the instrument of ratifica-
tion or adherence, the text of the reservations it proposes to
make so that the Pan American Union may transmit them to
the other signatory States for the purpose of ascertaining
whether they accept them or not.

“The Secretary-General shall inform the State that made
the reservations of the observations made by the other
States, The State in question may or may not proceed to
deposit the instrument of ratification or adhercence with the
reservations, taking into account the nature of the observa-
tions made thereon by the other signatory States.

“If a period of one year has elapsed from the date of
consultation made to a signatory State without receiving a
reply, it shall be understood that that State has no objection
to make to the reservations.

g Fitzmaurice, “Reservations to Maultilateral Conventions”,
International and Comparative Law Quarterly (1953), vol. 2,
pp. 1-26.

“If, notwithstanding the observations that have heen made,
the State maintains its reservations, the juridical conse-
quences of such ratification or adherence shall be the
following :

“(a) As between States that have ratified without reserva-
tions, the treaty shall be in force in the form in which the
original text was drafted and signed.

“(b) As between the States that have ratified with reserva-
tions and those that have ratified and accepted such reserva-
tions, the treaty shall be in force in the form in which it
was modified by the said reservations.

“(c) As between the States that have ratified with reserva-
tions and those that have ratified but have not accepted the
reservations, the treaty shall not be in force. In any event
the State that rcjects the reservations and the one that has
made them may expressly agree that the treaty shall be in
force between them with the exception of the provisions
affected by the reservations.

“(d) In no case shall reservations accepted by the majority
of the States have any effect with respect to a State that
has rejected them.

“II. Reservations made to a treaty at the time of signature
shall have no effect if they are not reiterated before depositing
the instrument of ratification.

“In the event the reservations are affirmed, consultations
will e made in accordance with rule I.

“III. Any State may withdraw its reservation: at any
time, either before or after they have been accepted by the
other States. A State that has rejected a reservation may
later accept it.”

The Council then added that both the making of reserva-
tions and the acceptancc or rejection of them or the abstention
from any comment upon them are acts inherent in national
sovereignty. The Council further recommended that reservations
should be precise and indicate exactly the clause or rule to
which they relate.

The resclution of the Inter-American Council of Jurists
concerning reservations to multilateral treaties was, however,
made subject to certain reservations by four States, and these
reservations were as follows (1bid., para. 93):

Reservation of Brazil:

The delegation of PBrazil abstains from voting on rule I,
paragraphs (b) (¢) and (d) with respect to reservations to
multilateral treaties, in view of the opinion maintained by
the Government of Brazil regarding the principle of the
compatibility of reservations with the objective or purpose
of the trcaties to which they refer,

Statement of the United States of America:

The United States delegation makes the following statement
with respect 10 two of the provisions in the draft resolution
on the Juridical Effects of Reservations to Multilateral
Pacts:

(a) The provision in paragraph I of the resolution, that the
failure of a party to the convention to reply within a year
to a notice of a reservation filed by a ratifying or adhering
party shall be construed as acceptance of the reservation,
is undesirable,

(b) The requirement of paragraph II of the resolution, under
which reservations filed at the time of signature must also
be reiterated prior to the deposit of the ratification, is
unacceptable to the United States delegation in the form
in which it has been drafted.

The United States delegation therefore reserves its position

on both these provisions.

Rescrvation of Bolivia:

The delegation of Bolivia abstains from voting on the draft
resolution dealing with reservations to multilateral treaties,
because it regards as inappropriate amy statement “in the
abstract” on the acceptance or rejection of reservations on
multilateral treaties, without a prior definition of the subject
matter of these reservations and the significance thereof.
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Statement of Chile:

The delegation of Chile makes a reservation with respect to
the third paragraph of rule I of the draft resolution on
Reservations to Multilateral Treaties, the justification of
which, within the machinery of consultation on reservations,
it recognizes only to the extent that it could be in disagree-

ment, in certain cases, with provisions of Chilean con-

stitutional law.

These reservations raise the somewhat awe-inspiring spectre
of the possibility of reservations being made by States actually
to the articles of a codifying convention seeking to lay down
the general rules of international law in regard to reservations.

DOCUMENT A/CN.4/144/ADD.1
Addendum to the first report on the law of treaties, by Sir Humphrey Waldock, Special Rapporteur

Chapter IV. The correction of errors and
functions of depositaries

ARTICLE 24. THE CORRECTION OF ERRORS IN THE TEXTS
OF TREATIES FOR WHICH THERE 1S NO DEPOSITARY

1. Where a typographical error or omission is dis-
covered in the text of a treaty for which there is no
depositary after the text has been signed, the signatory
States shall by mutual agreement correct the error
either:

(a) By having the appropriate correction made in
the text of the treaty and causing the correction to be
initinlled in the margin by representatives duly au-
thorized for that purpose;

(b) By drawing up and executing a separate protocol
or procés-verbal setting out the errors in the text and
the corrections which the parties have agreed to make
to the text; or

(¢) By preparing a corrected text of the whole treaty
and executing it afresh in the same manner as the
erroneotts text that is being replaced.

2. The provisions of paragraph 1 shall also apply
wmutatis mutandis to any case where there are two or
more authentic texts of such a treaty which are dis-
covered not to be concordant and the parties are agreed
in considering that the wording of one of the texts is
inexact and requires to be amended in order to bring
it into harmony with the other text or texts.

3. Whenever the text of a treaty has been corrected
or amended under the preceding paragraphs of the
present article, the corrected or amended text shall be
deemed to have come into force on the date of the
original text, unless the States concerned shall otherwise
decide.

Commentary

(1) Errors and inconsistencies are not uncommonly
found in the texts of treaties and it seems desirable
to include provisions in the draft articles concerning
methods of rectifying them. The present article deals
with the situation where an error is discovered in a
bilateral treaty or in a plurilateral treaty for which there
is no depositary ; and also with the situation where there
are two or more authentic texts of such a treaty and
they are discovered not to be concordant. In these
cases the correction of the error or inconsistencies would
seem to be essentially a matter for agreement between
the signatories to the treaty. Neither the Harvard
Research Draft, nor Satow’s Diplomatic Practice, nor
the reports of previous Rapporteurs contain any infor-
mation on this question; and in formulating the provi-
sions of the present article the Special Rapporteur
has had regard primarily to the precedents given on

[Original text: English)
[2 May 1962]

pages 93 to 101 of volume V of Hackworth’s Digest
of International Law.

(2) The normal techniques used for correcting errors
appear to be those in (e¢) and (b) of paragraph 1.
Only in the extreme case of a whole series of errors
would there be any occasion for starting afresh with
a new text as contemplated in paragraph (c¢); since,
however, one such instance is given in Hackworth,
op. cit., that of the United States-Liberia Extradition
Treaty of 1937, the Special Rapporteur has included a
provision allowing for the substitution of a completely
new text.

(3) The same techniques appear to be appropriate
for the rectification of discordant texts where there are

two or more authentic texts in different languages.
Thus, a number of the precedents given in Hackworth
concern the rectification of discordant passages in one
of two authentic texts; for example, the Commercial
Treaty of 1938 between the United States and Norway
(page 93) and the Naturalisation Convention of 1907
between the United States and Peru (page 96).

(4) Since what is involved is merely the correction
or rectification of an already accepted text, it seems
clear that, unless the parties otherwise agree, the
corrected or rectified text should be deemed to operate
from the date when the original text came into force.
On the other hand, it would not be right to say that
it should be deemed to date back to the adoption of
the original text, since that might complicate the posi-
tion where a faulty text has been submitted by one or
other party to its legislature for approval or ratifi-
cation,

ArTIiCcLE 25. THE CORRECTION OF ERRORS IN THE TEXTS
OF TREATIES FOR WHICH THERE IS A DEPOSITARY

1 (a). Where a typographical error or omission is
discovered in the original text of a treaty for which
there is a depositary, after the text has been authenti-
cated, the depositary:

(i) Shall notify the error to all the States which
participated in the adoption of the text and
to any other States that may subsequently have
signed or accepted the treaty and inform them
that it is proposed to correct the error if within
a specified time limit no objection shall have
been raised to the making of the correction; and

(ii) Shall in particular invite any States that may
have already signed or accepted the treaty to
give their consent to the said correction.

(b) If on the expiry of the specified time limit no
objection has been raised to the correction of the text,
the depositary :
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(i) Shall make the correction in the text of the
treaty, initialling the correction in the margin;
and

(ii) Shall draw up and execute a procés-verbal of
the rectification of the text and transmit a copy
of the procés-verbal to each of the States men-
tioned in sub-paragraph (@) (i) of the present
paragraph.

2. Where a typographical error or omission is dis-
covered in a certified copy of such a treaty, the deposi-
tary shall draw up and execute a procés-verbal specify-
ing both the error and the correct version of the text,
and shall transmit a copy of the procés-verbal to all
the States mentioned in paragraph 1 (a) (i) of the
present article.

3 (a). Where there are two or more authentic texts
of such a treaty which are discovered not to be con-
cordant, and a proposal is made that the wording of
one of the texts should be amended in order to bring
it into harmony with the other text or texts, the
depositary :

(i) Shall notify the lack of concordance in the texts
to all the States mentioned in paragraph 1 (a)

(i) of the present article and inform them of
the proposal to amend the text in question; and

(ii) Shall at the same time communicate to each
State a certified copy of the text as amended,
or of such parts only as it is proposed to amend,
and request it within a specified time limit to
notify the depositary whether it has any objec-
tion to the text being amended as proposed.

(b) 1f on the expiry of the specified time limit no
objection has been raised to the amendment of the
text the depositary:

(i) Shall either replace the offending text with the
new text appropriately endorsed and duly ini-
tialled, or as the case may be, make the correc-
tion of the offending passages in the text and
initial the corrections in the margin; and

(ii) Shall draw up and execute a procés-verbal of
the substitution or, as the case may be, rectifica-

tion of the text and transmit a copy of the
procés-verbal to each of the States mentioned

in paragraph 1 (¢) (i) of the present article.

4. If an objection is raised to a proposal to correct
or amend a text under the provisions of paragraphs 1
or 3 of the present article, the depositary shall notify
the objection to all the States concerned together with
any other replies received in response to the notifica-
tions mentioned in paragraphs 1 (¢) and 3 (a). How-
ever, if the treaty is one drawn up either within an
international organization or at a conference convened
by an international organization, the depositary shall
also refer the proposal to correct or amend the text
and the objection to such proposal to the competent
organ of the organization concerned.

5. Whenever the text of a treaty has been cor-
rected, amended or replaced under the preceding para-
graphs of the present article, the corrected or amended
text shall be deemed to come into force on the same
date as the original text, unless the States concerned
shall otherwise decide.

Commentary

(1) This article covers the same problems as ar-
ticle 24, but in cases where the treaty is a multilateral
or plurilateral treaty for which there is a depositary.

Here the process of obtaining the agreement of the
interested States to the correction or rectification of
the texts is complicated by the number of the States
and it is only natural that the techniques used should
hinge upon the depositary. In formulating the provi-
sions set out in the article the Special Rapporteur
has based himself upon the information contained in
the Summary of the Practice of the Secretary-General
as Depositary of Multilateral Agreements. This infor-
mation, together with a number of precedents, will be
found on pages 8-10, 12, 19-20 and 39 (footnote),
and in annexes 1 and 2 of that Summary.

(2) The technique employed is for the depositary to
notify all the States that took part in the adoption of the
treaty or who have subsequently signed or accepted it of
the error or inconsistency and of the proposal to cor-
rect or amend the text, while at the same time specify-
ing an appropriate time limit within which any objec-
tion must be raised. Then, if no objection is raised,
the depositary, as agent for the interested States,
proceeds to make the correction or amendment, draw
up a procés-verbal recording the fact and circulate a
copy of the procés-verbal to the States concerned. The
precedent on page 9 of the Summary of Practice
perhaps suggests that the Secretary-General considers
it enough, in the case of a typographical error, to
obtain the consent of those States which have already
signed the offending text. In laying down a general
rule, however, it seems safer to say that notifications
should be sent to all the interested States, since it is
conceivable that arguments might arise as to whether
the text did or did not contain a typographical error,
e.g. in the case of wrong punctuation that may affect
the meaning.

(3) The only further point that may call for com-
ment is, perhaps, the mention in paragraph 4 of the
reference of a dispute concerning the amendment of
a text to the competent organ of the international
organization concerned, in cases where the treaty was
either drawn up in the organization or at a conference
convened by it. This provision is inspired by the prece-
dent of the rectification of the Chinese text of the Geno-

cide Convention mentioned on page 10 of the Summary
of Practice.

ArTIiCcLE 26. THE DEPOSITARY OF PLURILATERAL OR
MULTILATERAL TREATIES

1. The depositary of a plurilateral or multilateral
treaty shall normally be the State or international
organization in whose archives the original texts of
the treaty are required to be deposited under an ex-
press provision in the treaty.

2. If such a treaty should fail to designate a deposi-
tary of the treaty, and unless the negotiating States
shall have otherwise determined, the depositary shall
be:

(a) In the case of a treaty drawn up within an
international organization or at an international con-
ference convened by an international organization, the
said organization; or

(&) In the case of a treaty drawn up at a confer-
ence convened by the States concerned, the State on
whose territory the conference is convened,

3. In the event of a depositary declining or failing
to take up its functions, the negotiating States shall
consult together concerning the nomination of another
depositary.
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Commentary

(1) Paragraph 1 deals with the normal case where
a plurilateral or multilateral treaty designates a par-
ticular State or organization as depositary, in which
event nothing further is needed to complete the ap-
pointment of the depositary.

(2) A depositary is really a necessity for the
smooth-working administration of a multilateral treaty
and is a great convenience even for a plurilateral
treaty. Accordingly, if the negotiating States should
fail to nominate a depositary in the treaty itself, para-
graph 2 provides either for an international organiza-
tion or for the “host” State of the conference at
which the treaty was drawn up to act as depositary.
The actual provisions of paragraph 2 are believed to
reflect existing practice in the designation of deposi-
taries in plurilateral and multilateral treaties.

(3) The Special Rapporteur is not aware of any
case in which a depositary has declined or failed to
act; but this might presumably happen in the case of
a depositary called upon to act under the provisions
of paragraph 2 of the present article. Accordingly, it
has been thought desirable, ex abundanti cautela, to
cover the point in paragraph 3.

ArTicLE 27. THE FUNCTIONS OF A DEPOSITARY

1. The depositary shall carry out any functions ex-
pressly provided for by the terms of the treaty itself.
Subject to the provisions of the treaty, the depositary
shall also carry out the functions set out in the sub-
sequent paragraphs of the present article,

2. The depositary shall be responsible :

(a) For keeping the original text or texts of the
treaty in safe custody;

(b) For preparing and keeping in safe custody any
such further authentic texts in additional languages as
may have been specified in the treaty;

(¢) For preparing certified copies of the original
text or texts and transmitting such copies to all States
entitled to become parties to the treaty.

3. The depositary shall have the duty:

(@) To receive in deposit and keep in safe custody
all instruments of ratification, accession or acceptance,
all notifications accepting or objecting to a reserva-
tion, and any other instruments relating to the treaty;

() To draw up and execute a procés-verbal of any
signature of the treaty or of the deposit of any instru-
ment of ratification, accession, or acceptance, or of the
receipt of any notice denouncing the treaty;

(¢) To furnish to the State concerned, either in the
form of a written receipt or in some other written
form, an acknowledgement of the receipt by the deposi-
tary of any instruments or notification relating to the
treaty ;

(d) To inform all the other interested States of
the fact and date of the receipt of any such instrument
and to transmit to them a copy of the instrument in
question.

4, In accepting a signature of the treaty or the
deposit of an instrument of ratification, accession or
acceptance, the depositary shall have the duty:

(a) To verify that provisions of article 4, para-
graphs 2 and 3, of the present article relating to the
authority of a representative to sign, ratify, accede to
or accept a treaty are observed;

(b) To verify that the State concerned is one entitled
under the terms of the treaty to sign or, as the case
may be, ratify, accede to, or accept the treaty.

5. The depositary of a multilateral treaty, on receiv-
ing a request from a State desiring to accede to the
treaty, shall as soon as possible take steps to com-
municate the request to the States indicated in ar-
ticle 13, paragraph 3, of the present articles, and in
appropriate cases to bring the matter before the com-
petent organ of the international organization con-
cerned in accordance with the provisions of the same
paragraph.

6. In regard to any reservation, the depositary
shall have the duty:

(e¢) To verify that the reservation is not one ex-
pressly prohibited or impliedly excluded by the terms
of the treaty and for that reason inadmissible under
article 17, paragraph 1, of the present articles;

(b) To verify that the manner in which the reserva-
tion has been formulated complies with the provisions
of article 17, paragraph 3, of the present articles;

(¢) To comply with any provisions of the treaty
concerning the communication of reservations to other
States; and subject to any such provisions, to transmit
the text of the reservation to all other States which
are, or are entitled to become, parties to the treaty;

(d) To draw the attention of all such States to any
time limit specified in the treaty within which objections
to the reservation are required to be filed; and failing
any such time limit, to draw their attention to the pro-
visions of article 18, paragraph 3 (&) of the present
articles;

(e) To verify that any notifications of consent or
objection to a reservation have been duly formulated in
accordance with the provisions of article 18, paragraph
2, and article 19, paragraph 2, of the present articles;

(f) To communicate to all other States which are,
or are entitled to become, parties to the treaty, any
notifications received of consent or objection to a
reservation and also any notifications of the with-
drawal either of a reservation or of an objection to
a reservation,

7. Where the treaty is to come into force upon its
signature by a specified number of States or upon the
deposit of a specified number of instruments of ratifi-
cation, acceptance or accession or upon some uncertain
event, the depositary shall have the duty:

(a) To inform promptly all the States which are,
or are entitled to become, parties to the treaty, of the
coming into force of the treaty when, in the opinion
of the depositary, the conditions laid down in the treaty
for its entry into force have been fulfilled;

(b) To draw up a procés-verbal of the entry into
force of the treaty, if the provisions of the treaty so
require.

Commentary

(1) The depositary of a plurilateral or multilateral
treaty plays a significant procedural role in what is
teally the internal administration of the treaty; and a
number of the functions of a depositary have already
been mentioned in connexion with preceding provisions
of the present articles. It seems convenient, however,
to collect together in a single article the main functions
of a depositary relating to the conclusion and entry
into force of treaties and that is the purpose of article 26.
In drafting its provisions the Special Rapporteur has
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naturally paid particular attention to the Summary of
the Practice of the Secretary-General as Depositary of
Multilateral Agreements.

(2) Paragraph 1 of the draft requires no comment.

(3) Paragraphs 2 and 3 deal with the functions of
the depositary in relation to the original text or texts
of the treaty, and as the agent of the interested States
for receiving, keeping and communicating all instru-
ments and notice relating to the treaty. Paragraph 3
makes it clear that the depositary is not a mere postbox,
but has a certain duty to verify that any signatures or
instruments are in due form.

(4) Paragraph 4 recalls the duties laid upon a de-
positary in article 13, paragraph 3, of the present
articles for the purpose of facilitating the accession of
States, and especially of new States, to multilateral
treaties.

(5) Paragraph 5 sets out the implications for a
depositary of the provisions of articles 17-19 relating
to reservations,

(6) Paragraph 6 deals with the depositary’s duty
to notify the interested States of the coming into force
of the treaty, when this is dependent on a specified
number of States signing, ratifying, acceding to or
accepting the treaty. The Swummary of the Practice of
the Secretary-General speaks of this duty as the deposi-
tary’s function to “determine” the date of entry into
force. It is not clear to the Special Rapporteur whether
the word ‘““determine” is meant to convey that the

depositary is authorized to determine with binding
effect the date of entry into force. The point is one of
substance and could give rise to controversy if, for
example, a depositary were to take into account a
ratification that was subject to a reservation to which
strong objections were taken. However normal it may
be for States to accept the depositary’s appreciation of
the date of the entry into force of a treaty, it seems
doubtful whether the negotiating States intend to con-
fer upon a depositary an absolute right unilaterally to
determine the date of entry into force. Accordingly
paragraph 6 does not go beyond requiring the depositary
to inform the interested States of the date when, in its
opinion, the conditions for the entry into force of the
treaty have been fulfilled.

(7) Chapter VIII of the Summary of the Practice
of the Secretary-General contains a quite extensive
account of the Secretary-General’s practice as depositary
when confronted with (a) territorial application clauses
and () the emergence of new States. This practice
appears to the Special Rapporteur to relate closely to
branches of the law of treaties which fail to be dealt
with either in a later group of draft articles or in
connexion with State succession. Accordingly, it did
not seem to him appropriate to include in the present
article the functions of a depositary set out in chapter
VIII of that Summary. Indeed, some of the practice
relating to so-called State succession may be contro-
versial, so that the definition of the depositary’s func-
tions with regard to it must await the Commission’s
discussion of that subject.



