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Introduction
1. At its 668th meeting on 26 June 1962 the Inter-

national Law Commission took note of the undertaking
of the Secretariat to prepare a digest of the decisions
of international tribunals in the matter of State suc-
cession (A/5209, para. 72). In pursuance of that
undertaking, the following Digest has been prepared
to cover the pertinent decisions of the International
Court of Justice, the Permanent Court of International
Justice, the Permanent Court of Arbitration and of
other international tribunals whose awards are con-
tained in the Reports of International Arbitral Awards,
vols. I-X.1 In view of the fact that many of the cases
were only concerned incidentally with questions of State
succession or were largely determined in the light of
particular treaty provisions, attention has been con-
centrated on those parts of the decisions which have
most relevance as indications of the general principles
involved.

2. The decisions have been arranged under topic
headings, with cross-references to decisions under other
headings where appropriate. The heading of each case
lists the title, date, parties, arbitrator or tribunal, and
source reference.

I. General

(A) MODE OF TRANSFER OF SOVEREIGNTY

COLOMBIA-VENEZUELA BOUNDARY CASE (1922)

Colombia v. Venezuela
Arbitrator (Swiss Federal Council) appointed under

a Special Agreement of 3 November 1916
1 Reports of International Arbitral Awards (R.I.A.A.), pub-

lished by the United Nations under the following sales num-
bers: vol. I, Sales No.: 48.V.2; vol. II, Sales No.: 49.V.I;
vol. Il l , Sales No.: 49.V.2; vol. IV, Sales No.: Sl.V.l; vol. V,
Sales No.: 52.V.3; vol. VI, Sales No.: 55.V.3; vol. VII, Sales
No. 56.V.5; vol. VIII, Sales No.: 58.V.2; vol. IX, Sales No.:
S9.V.5; vol. X, Sales No.: 60.V.4.

Reports of International Arbitral Awards, vol. I,
p. 229

3. A dispute arose between Colombia and Venezuela
regarding the execution of an arbitral award given
in 1891, under which certain boundary territories oc-
cupied by Venezuela were awarded to Colombia. After
Colombia had attempted to execute the award in part,
the two States agreed to request the Swiss Federal
Council to decide whether or not any further formalities
were required before the award could be put into effect.

4. In the course of its award the Swiss Federal
Council stated that there was no binding rule of interna-
tional law requiring the formal transfer of territory,
although numerous examples existed where such a trans-
fer had been required under treaty. Such examples,
however, related to real cessions of territory, trans-
ferred by one State which renounced sovereignty to
another which acquired it. Even if there was a rule
requiring the formal transfer of territory—which was
not the case—this could not operate as regards the
boundary between Colombia and Venezuela since both
States were deemed to have had sovereignty over their
respective territories since 1810 under the principle
uti possidetis juris. This principle, which was agreed
to by both Colombia and Venezuela and formed part
of their respective constitutions, provided that their
boundaries should follow those laid down by the Spanish
authorities in respect of the different territorial units
existing prior to the establishment of the independent
Latin American republics. In these circumstances, stated
the Tribunal, "il riy a ni cedant, ni cessionnaire". The
Tribunal added:

"L'Etat qui occupait un territoire dont la souve-
rainete a ete reconnue a Vautre Etat n'a aucun titre
pour operer la remise d'un territoire qu'il detient sans
droit; sa possession a cesse d'etre legitime le jour de
Ventree en vigueur de la sentence. L'Etat dont Voc-
cupation est contraire a la sentence n'a d'autre devoir
que d'evacuer le territoire dont il s'agit, et Vautre Etat
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pent occuper, en usant de la conrtoisie requise pour
eviter des conflits et prevenir les habitants."2

CASE CONCERNING GERMAN REPARATIONS UNDER ARTICLE
2 6 0 OF THE TREATY OF VERSAILLES ( 1 9 2 4 )

Germany v. Reparations Commission

Arbitrator (Beichmann) appointed under Protocol of
30 December 1922
Reports of International Arbitral Awards, vol. I,

p. 429
5. During this arbitration regarding the interpretation

of article 260 of the Treaty of Versailles, which provided
for the payment of reparations by Germany, Germany
contended that the article could not apply in respect of
territory forming part of Czechoslovakia and the Serb-
Croat-Slovene State, which had previously belonged to
Austro-Hungary, since this territory had not been
"ceded" within the meaning of article 260, the Treaties
of St. Germain and Trianon referring only to a "revoca-
tion" of rights over the territory concerned by Austria
and Hungary in favour of Czechoslovakia and the Serb-
Croat-Slovene State. The Arbitrator conceded that
Czechoslovakia and the Serb-Croat-Slovene State were
already in existence and had been exercising authority
over the territory in question at the date of the signature
of the Peace Treaties, to which they were parties.
However, he held that such circumstances did not
preclude a cession of territory formerly part of the
Austro-Hungarian Monarchy on the part of Austria
and Hungary.

" "Cession" d'un territoire veut bien dire renoncia-
tion faite par un Etat en faveur d'un autre Etat aux
droits et titres que pourrait avoir au territoire en
question le premier de ces Etats. Que I'Etat en faveur
duquel la rcnonciation est faite est deja en posses-
sion des territoires en question sans contestation de
la part de I'Etat renongant et que cette possession
est le rcsultat d'un mouvement spontane de la popu-
lation n'empeche pas que la renonciation ne constitue
une "cession" "s

6. See also the Hawaiian Claims, para. 91 infra, in
which the Arbitral Tribunal rejected the contention of
the British Government that in the case of cession, as
opposed to conquest, the successor State was liable for
the delicts of the preceding State. See too, Lighthouses
Concession Case, Claim No. 12 A, paras. 93-94 infra.

ILOILO CLAIMS (1925)

Great Britain v. United States

Great Britain-United States Arbitral Tribunal estab-
lished under a Special Agreement of 18 August 1910

Reports of International Arbitral Awards, vol. VI,
p. 158

7. In August 1898, after the Spanish-American War,
a "Protocol of Agreement" was drawn up between
Spain and the United States under which the United
States occupied Manila, pending the conclusion of a
treaty between the two Governments. Spain ceded the
Philippines to the United States by a Treaty signed
on 10 December 1898, in which it was provided that
Spain should evacuate the islands after the exchange
of ratifications. However, before the exchange of ratifica-
tions in April 1899, the local Spanish commander at

2 R.I.A.A., vol. I at p. 279.
3 R.I.A.A., vol. I, at p. 443.

Iloilo announced his intention to withdraw and actually
evacuated the town on 24 December 1898, when it was
occupied by Filipino insurgents. Although United States
forces arrived in the harbour of Iloilo on 28 December
in response to requests from local businessmen, in-
cluding some of the British claimants, they did not
occupy the town until 10 February 1899. The Insurgents
burned down the town on 11 February. The claims
presented were on behalf of British subjects whose
property had been destroyed. In the course of its de-
cision rejecting the contention of Great Britain that there
had been culpable delay on the part of the United
States authorities, the Tribunal stated that:

" . . . there was no duty upon the United States
under the terms of the Protocol, or of the then
unratified treaty, or otherwise, to assume control at
Iloilo. De jure there was no sovereignty over the
islands until the treaty was ratified. Nor was there
any de facto control over Iloilo assumed until the
taking up of hostilities against the United States
on the part of the so-called Filipino Republic required
it on February 11, 1899."4

LIGHTHOUSES CASE BETWEEN FRANCE AND GREECE
(1934)

France v. Greece

Permanent Court of International Justice, Series A/B
No. 62

8. In this case an express treaty provision, deter-
mining the conditions under which the successor State
was subrogated to the position of the preceding State
as regards concessions, was held to be unaffected in
its operation by the fact that, at the date when the con-
cession had been renewed, the territory concerned was
already under the de facto occupation of the successor
State. In April 1913, when the contract renewing a
lighthouse concession was concluded between the
Ottoman authorities and the French concession holder,
some of the territories affected were no longer under
Turkish control, having been occupied by troops of the
Balkan allies in the course of the Balkan war. Moreover,
the legislative decree issued by the Sultan authorizing
the renewal was not ratified by the Turkish Parliament
until the winter of 1914-1915, when some of the terri-
tories concerned had already been ceded to Greece.

9. The Court did not find it necessary to express
its opinion on the effect, according to the general rules
of international law, of the grant of concessions by
the territorial sovereign in occupied territory as regards
the successor State, since the matter was covered by
the terms of article 9 of Protocol XII of the Treaty of
Lausanne, 1923. This provided expressly that successor
States of the Ottoman Empire were to be subrogated
as regards concession contracts entered into with the
Ottoman authorities prior to 29 October 1914, in so far
as concerned territories detached from Turkey under
the Treaty of Lausanne, and prior to the coming into
force of the respective treaties of peace in so far as
concerned territories detached from Turkey after the
Balkan wars. Since no such territories had been assigned
to Greece before the entry into force of the Treaty of
London in November 1913, the Court held that Greece
was bound to respect the concession, which had been
duly entered into in April 1913 according to Ottoman
law.

4 R.I.A.A., vol. VI, at pp. 159-160.
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LIGHTHOUSES IN CRETE AND SAMOS (1937)

France v. Greece

Permanent Court of International Justice, Series A/B
No. 71
10. The Permanent Court of International Justice

was asked by France and Greece to decide whether the
principle laid down in the Court's earlier Judgment in
the Lighthouses Case5 applied as regards lighthouses
situated in Crete and Samos. In its earlier Judgment
the Court held that the contract entered into in 1913
between the French concession holders and the Ottoman
Government "was duly entered into and is accordingly
operative as regards the Greek Government in so far
as concerns lighthouses situated in the territories as-
signed to it after the Balkan wars or subsequently."6

The Greek Government argued that the wide measure
of autonomy enjoyed by Crete and Samos had caused
Turkey to lose sovereignty over these islands even
before 1913. The concessionary contract entered into
by the Ottoman authorities in 1913 was not therefore
validly concluded in respect of them, nor could they have
been detached from Turkey by a transfer of sovereignty
to Greece at a subsequent date.

11. The Court held, however, that Crete and Samos
could only be regarded as detached if there had been
an "entire disappearance of any political link",7 and
that, not-withstanding their practical autonomy, both had
remained part of the Ottoman Empire, under the
sovereignty of the Sultan, until the treaties of cession
had been concluded at a date subsequent to that of the
renewal of the concessionary contract. The contract
was therefore "duly entered into and. . . operative as
regards the Greek Government" in so far as it con-
cerned lighthouses situated on Crete and Samos, which
territories had been assigned to that Government after
the Balkan wars.

See also Lighthouses Concession Case, Claims Nos.
11 and 4, paras. 96-100 infra.

(B) DATE OF TRANSFER OF SOVEREIGNTY

OTTOMAN PUBLIC DEBT ARBITRATION (1925)

Bulgaria, Iraq, Palestine, Transjordan,, Greece, Italy
and Turkey

Arbitrator (Borel) appointed under articles 46 and 47
of the Treaty of Lausanne, 1923, by the Council of
the League of Nations
Reports of International Arbitral Awards, vol. I,

p. 529
12. Amongst the points raised in the course of the

arbitration was whether the date of transfer of terri-
torial sovereignty was the actual date of effective trans-
fer or that laid down in the particular treaty of cession.
Bulgaria argued that she should not be held respon-
sible for the territories detached from her under the
Treaty of Neuilly up to 9 August 1920, the date when
the Treaty came into force, but only until October or
December 1919, when the territories concerned had
been occupied by the Allied Powers in a manner which
had amounted to a virtual execution of an anticipated
transfer of sovereignty. The Arbitrator held that,
although Bulgaria had lost the revenues for the terri-
tories during the intervening period, nevertheless the
date of de facto transfer could not prevail over the

5 P.C.I.J., Series A/B No. 62, see paras. 8-9 supra.
«Ibid., at p. 29.
7 P.C.I.J., Series A/B No. 71, at p. 103.

clear wording of the Treaty of Lausanne which referred
to the date on which the Treaty of Neuilly came into
force.

"Des lors, le transfert de souverainete ne pent
etre considers comme effectue juridiquement que par
Ventree en vigueur du Traite qui le stipule et a dater
du jour de cette mise en vigueur. Une derogation a
ce principe ne peut etre admise que si elle est nette-
nient convenue dans le Traite en cause."91

13. Greece argued that she had only acquired sove-
reignty over the territories ceded to her by the Allied
Powers (to which in turn they had been ceded by
Bulgaria under the Treaty of Neuilly in 1920) at the
date when the transfer had been ratified in 1924. It
was held by the Arbitrator, however, that, having regard
to the common intent of the parties, responsibility for
the share of the debt of the territories in question
between 1920 and 1924 should be borne by Greece, to
which the territories had actually passed.

LIGHTHOUSES CONCESSION CASE (1956)

France v. Greece

Arbitral Tribunal established under a Special Agree-
ment of 15 July 1931

Award dated 24-27 July 1956

14. After two related decisions of the Permanent
Court of International Justice,9 arbitral proceedings
were held in order to settle outstanding differences
between the Greek Government and the French Com-
pany which held a lighthouse concession from the Ot-
toman Government operative in territory ceded to
Greece. In the course of an introductory historical
survey, the Tribunal dealt with the question of the date
when certain territorial changes after the Balkan wars
and after the First World War should be considered
to have taken place. In the Ottoman Debt Arbitration10

it had been held that the date of the transfer to Greece
of responsibility for part of the Ottoman debt relating
to Western Thrace should not be that of the Treaty
of Lausanne in 1924, as Greece asserted, nor October
or December, 1919, the date of de facto loss of sove-
reignty by Bulgaria, but August 1920, the date when
the Treaty of Neuilly came into force. The Tribunal
adopted the decision of the Arbitrator (Borel) in the
earlier case, in accordance with the following reasoning:

"Le Tribunal s'est demande quelles considerations
— identiques differentes — doivent presider a la solu-
tion de la question parallels de savoir a quelle date
s'est opcree la subrogation des deux Etats successeurs
successifs, la Bulgarie et la Grece, dans les droits et
charges decoulant de la concession des phares en ce
qui concerne la Thrace occidentale. La question n'est
pas d'une grande importance pratique parce que le
seul phare existant dans cette region paratt etre celui
de Dcdcagatch, mais elle presente un interet theorique
indeniable. Si la solution de M. Borel, dictee par des
considerations propres au passage des dettes publi-
ques, etait applicable egalement a la transition des
droits et charges decoulant de concessions, la Bulgarie
devrait etre consideree comme Etat successeur pour
la Thrace occidentale du 25 a out 1913 (date de V en-
tree en vigueur du traite de Bucarest, repartissant
les anciens territoires turcs entre les Allies balkani-

8 R.I.A.A., vol. I, at p. 555.
9 See P.C.I.J., Series A/B Nos. 62 and 71, paras. 8-9 and

10-11 supra.
10 See Ottoman Public Debt Arbitration, paras. 12-13 supra.
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ques) au 9 aout (entree en vigueur du traite de paix
de Neuilly), et la Grece depuis le 9 aout 1920. Le
Tribunal est a"accord avec M. Borel pour admettre
qu'en tout cas le coimperium des Grandes Puissances
sur la Thrace occidentale, qui a dure, au moins de
jure, du 9 aout 1924, ne saurait pas, vu sa nature
fiduciaire, etre considere comme ayant comporte leur
propre succession aux droits et charges decoulant de
la concession turque. D'autre part, la date du 30 octo-
bre 1918 mentionnee a la fin de Varticle 9 du Pro-
tocole XII de Lausanne n'a aucune importance pour
la region cotiere de la Thrace occidentale, puisqu'elle
avait deja ete detachee de la Turquie des 1913. La
date de Voccupation militaire de Dedeagatch par les
forces grecques (27 mai 1920) ne saurait non plus
etre decisive en droit.

"Le choix doit done sc porter sur Vune des deux
dates suivantes: le 9 aout ou le 6 aout 1924. Etant
donne que la Bulgarie n'a plus exerce nulle autorite
etatique sur la Thrace occidentale (Dedeagatch)
depuis Ventree en vigueur du Traite de paix de
Neuilly le 9 aout 1920 et que la Gr&ce, au contraire,
fa meme exercee dejd depuis Voccupation militaire
anticipee de la region par ses forces vers la fin de
mai 1920, le Tribunal ne voit pas de raison de
s'ecarter en ce qui concerne le point de depart de la
subrogation de la Grece dans la concession des phares,
de la sentence-Borel relative a la date decisive pour
le calcul de la repartition de la dette publique
ottomane."11

15. See also German Interests in Polish Upper
Silesin, paras. 45-52 infra, and Settlers of German
Origin in Territory Ceded by Germany to Poland,
paras. 43-44 infra, regarding the transfer of property
by Germany following the signature of the Armistice
but before the entry into force of the Treaty of Ver-
sailles whereby the territory concerned was ceded to
Poland.

(C) IDENTITY OF STATES

ADMINISTRATIVE DECISION NO. I (1927)

United States, Austria, Hungary
Claims Commissioner (Parker) appointed under Special

Agreement of 26 November 1924
Reports of International Arbitral Awards, vol. VI,

p. 203
16. In 1921 the United States entered into two

Treaties with Austria and Hungary in order to secure
certain rights to compensate the United States and its
nationals in respect of damage caused by the acts of
Austro-Hungary and her allies during the First World
War. In 1924 a Tripartite Agreement was signed,
providing for the appointment of a Commissioner to
settle claims falling under the terms of the two Treaties.
In the course of Administrative Decision No. I, laying
down certain general principles to govern the detailed
awards, the Commissioner stated that:

"The Austria and the Hungary dealt with by the
United States in entering into the Treaties of Vienna
and of Budapest respectively not only bore little re-
semblance either to the Government or the territory
of the Dual Monarchy with which the United States
had been at war but differed essentially from the
former Austrian Empire and the former Kingdom
of Hungary."12

" Award of 24-27 July 1956, at pp. 67-8.
12 R.I.A.A., vol. VI, at p. 210.

—moreover, he held that the latter two States had had
no international status. The Commissioner concluded,
however, that under the Treaties of Vienna and of
Budapest, Austria and Hungary had agreed to pay com-
pensation in respect of certain of the acts of the former
Austro-Hungarian Monarchy.13

CASE CONCERNING GERMAN REPARATIONS UNDER ARTICLE
260 OF THE TREATY OF VERSAILLES (1924)

Germany v. Reparations Commissions

Arbitrator (Beichmann) appointed under Protocol of
30 December 1922

Reports of International Arbitral Awards, vol. I,
p. 429

17. In the course of this arbitration14 the Arbitrator
found that, although the preamble of the Treaties of
St. Germain and Trianon stated that the former Austro-
Hungarian Monarchy had ceased to exist, nevertheless,
the Treaties were based on the supposition that Austria
and Hungary represented the former State, at least as
regards the cession of territory.

18. See also the Ottoman Public Debt Arbitration,,15

in which the Arbitrator stated that: "En droit interna-
tional, la Republique turque doit etre consideree comme
continuant la personnalite de fEmpire Ottoman."

(D) SUCCESSION TO TERRITORIAL CLAIMS

CASE OF CLIPPERTON ISLAND (1931)

Mexico v. France

Arbitrator (King of Italy) appointed under a Special
Agreement of 2 March 1909
Reports of International Arbitral Awards, vol. II ,

p. 1105

19. In this dispute between France and Mexico
regarding their rival claims to sovereignty over the
Island of Clipperton, Mexico contended that the Island
had been discovered by Spanish sailors in the 16th
century and that, by the law then in force, it had been
given to Spain from whom it had passed to Mexico,
as Spain's successor, in 1836.

20. The Arbitrator held that, even assuming the dis-
covery to have been made by Spain, it would be nec-
essary for Mexico to show that Spain had effectively
exercised the right of incorporating the Island in her
possessions, but that Spain had not done so. Since
Mexico had similarly failed to exercise any right of
sovereignty before the arrival of French sailors on the
Island, it was therefore a territorium nullius at the
latter date and the French claim to sovereignty, based
on effective occupation, was to be preferred. See also
Island of Palmas Case, paras. 31-32 infra.

(E) TRANSFER OF REAL RIGHTS OR INTERNATIONAL
SERVITUDES

CASE CONCERNING RIGHT OF PASSAGE OVER INDIAN
TERRITORY (MERITS) (1960)

Portugal v. India

International Court of Justice, I.C.J. Reports, 1960, p. 6

21. Portugal claimed before the International Court
that she had a right of passage through intervening
Indian territory to the extent necessary for the exercise

13 Ibid., p. 211.
24 For other aspects of the Award see para. 5 supra.
i° See para. 109 infra.
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of her sovereignty over two small enclaves and that
India had refused to recognize the obligations imposed
by this right.

22. In support of her claim Portugal relied in part
on certain agreements concluded in the 18th century
between Portugal and the local Maratha ruler. Although
the Court found that the agreements concerned
amounted only to a revenue grant, and not to a grant
of sovereignty together with a right of passage, it ap-
pears to have assumed that any such rights granted
would have been binding on successor States.16 The
Court found, however, that:

" . . . the situation underwent a change with the
advent of the British as sovereign of that part of
the country in place of the Marathas. The British
found the Portuguese in occupation of the villages and
exercising full and exclusive administrative authority
over them. They accepted the situation as they found
it and left the Portuguese in occupation of and in
exercise of exclusive authority over, the villages.
The Portuguese held themselves out as sovereign
over the villages. The British did not, as successors
of the Marathas, themselves claim sovereignty, nor
did they accord express recognition of Portuguese
sovereignty, over them. The exclusive authority of
the Portuguese over the villages was never brought
in question. Thus Portuguese sovereignty over the
villages was recognized by the British in fact and
by implication and-was subsequently recognized by
India. As a consequence the villages comprised in
the Maratha grant acquired the character of Portu-
guese enclaves within Indian territory."17

23. Concerning the right of passage, the Court
reached the conclusion that:

" . . . with regard to private persons, civil officials
and goods in general there existed during the British
and post-British periods a constant and uniform
practice allowing free passage between Daman and
the enclaves. This practice having continued over a
period extending beyond a century and a quarter
unaffected by the change of regime in respect of the
intervening territory which occurred when India
became independent, the Court is, in view of all the
circumstances of the case, satisfied that that practice
was accepted as law by the Parties and has given rise
to a right and a correlative obligation/'18

In the case of armed forces and armed police, the
Court found that their passage had been dependent on
the discretionary power of the territorial sovereign and
that no right of passage as such existed in favour of
Portugal.

"The course of dealings established between the
Portuguese and the British authorities with respect
to the passage of these categories excludes the exist-
ence of any such right. The practice that was estab-
lished shows that, with regard to these categories,
it was well understood that passage could take place
only by permission of the British authorities. This
situation continued during the post-British period."19

24. The Court held that India had not acted contrary
to its obligations regarding the passage of private per-
sons, since such passage was subject at all times to
India's power of regulation and control.

161.C.]. Reports, 1960, at pp. 37-39.
" Ibid., at p. 39.
18 Ibid., at p. 40.
i» Ibid., at p. 43.

25. See also Case of the Free Zones of Upper Savoy
and the District of Gex, paras. 34-35 infra, in which
the Permanent Court of International Justice held that
obligations in the nature of real rights had been created,
which attached to the District of St. Gingolph and
remained binding upon the successor State after sove-
reignty had passed from Sardinia to France.

II. State succession in relation to treaties

(A) SUCCESSION TO TREATY RIGHTS AND OBLIGATIONS

CASE CONCERNING RIGHTS OF NATIONALS OF UNITED
STATES OF AMERICA IN MOROCCO ( 1 9 5 2 )

France v. United States

International Court of Justice, I.C.J. Reports 1952,
p. 176

26. The United States contended that certain enact-
ments made during the French Protectorate over Mo-
rocco were inapplicable to United States nationals
without its consent, by virtue of the consular jurisdiction
granted under Treaties between Morocco and the
United States dating from before the establishment
of the Protectorate. Both parties assumed that such
Treaties subsisted.

27. Regarding the Treaty of Fez under which the
Protectorate was established, the International Court
stated:

"Under this Treaty, Morocco remained a sovereign
State but it made an arrangement of a contractual
character whereby France undertook to exercise cer-
tain sovereign powers in the name and in behalf
of Morocco, and, in principle, all of the international
relations of Morocco. France, in the exercise of this
function, is bound not only by the provisions of the
Treaty of Fez, but also by all treaty obligations to
which Morocco had been subject before the Pro-
tectorate and which have not since been terminated
or suspended by arrangement with the interested
State."20

28. The Court also implied that Treaties concluded
by France pursuant to the powers which Morocco had
conferred on France by the Treaty of Fez would con-
tinue to bind Morocco after the Protectorate ended.

TUNIS AND MOROCCO NATIONALITY DECREES ( 1 9 2 3 )

France, Great Britain

Permanent Court of International Justice, Series B,
No. 4

29. In support of its contention that certain Decrees
regulating nationality in Tunis and Morocco were not
applicable to British subjects, Great Britain relied on
certain Treaties concluded with Tunis and Morocco
before the establishment of the French Protectorates
there. Under these Treaties, of 1825 and 1856 respec-
tively, British subjects enjoyed "a measure of extra-
territoriality incompatible with the imposition of another
nationality".21 In reply, France contended that the
Treaties concerned had lapsed by virtue of the doctrine
clansula rebus sic stantibus, the capitulatory regime
having lost its reason of existence with the setting up
of a judicial system in conformity with French leg-
islation.

20 I.C.J. Reports, 1952, at p. 188.
21 P.C.I.J., Series B, No. 4, at p. 29.
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30. The Court did not find it necessary to rule upon
this point, other than by stating that no pronouncement
could be made without recourse to the principles of
international law concerning the duration of the validity
of treaties. The Court did, however, conclude that the
question raised did not "by international law, fall solely
within the domestic jurisdiction of a State".22 The Court
also recognized that, so far as Morocco was concerned,
Great Britain had continued to exercise capitulatory
rights in the French Protectorate of Morocco.23 See
also Finnish Shipowners Case, paras. 106-107 infra.

(B) SUCCESSION TO TREATY RTGHTS AND OBLIGATIONS

RELATING TO TERRITORY

ISLAND OF PALMAS CASE ( 1 9 2 8 )

Netherlands v. United States

Arbitrator (Hubcr) appointed under a Special Agree-
ment of 23 January 1925
Reports of International Arbitral Awards, vol. II,

p. 829
31. The Netherlands and the United States both

claimed sovereignty over the Island of Palmas, the
claim of the United States being based on the Treaty
of 1898 in which Spain had ceded her rights of sove-
reignty over the Philippines and the surrounding area,
including the Island of Palmas, to the United States.

32. The Arbitrator agreed that the United States
had succeeded to such title as Spain had possessed and
could transfer, but held that the Spanish claim based
on discovery gave rise only to an inchoate title, which
could not prevail over the title founded on the con-
tinuous and peaceful display of sovereignty evidenced
by the Netherlands.

CASE CONCERNING THE TEMPLE OF PREAH VIHEAR
(CAMBODIA V. THAILAND) MERITS (1962)

Cambodia v. Thailand

International Court of Justice, I.C.J. Reports 1962, p. 6
33. This dispute between Cambodia and Thailand

regarding sovereignty over the Temple of Preah Vihear
turned largely on the interpretation to be given to the
proceedings of two frontier commissions established in
1904 and 1907 under treaties between France, on behalf
of Indo-China, including Cambodia, and Thailand. The
Judgement of the International Court was founded
on the succession by Cambodia to the rights granted
to France under the treaties in question.

CASE OF THE FREE ZONES OF UPPER SAVOY AND THE
DISTRICT OF GEX ( 1 9 3 2 )

France v. Switzerland

Permanent Court of International Justice, Series A/B
No. 46.
34. By a Treaty of 1816 between Sardinia and

Switzerland relating to the delimitation of the political
frontier between the two countries, restrictions were
placed on the imposition of customs dues by Sardinia
in the District of St. Gingolph. The Treaty was followed
in 1829 by a manifesto of the Sardinian Court of Ac-
counts which further described the restrictions placed
on the District. After 1860, when Sardinia transferred
the Free Zone of Upper Savoy, including the District

22 ibid.
23 Ibid., at p. 30.

of St. Gingolph, to France, France continued to observe
the restrictions. However, in 1919 France suggested to
Switzerland that the regime established regarding the
Zones should be revised and an indication to that effect
incorporated in the Versailles settlement. Accordingly
article 435 of the Treaty of Versailles contained a state-
ment that France and Switzerland were to agree to an
amendment to the status of the Zones. The question at
issue between the parties was whether that status could
be abolished, in the light of article 435, without the
express consent of Switzerland.

35. The Court's Judgment upholding the need for
Switzerland's consent was based on the clear recognition
by France of the special status established during the
period of Sardinian sovereignty in relation to the Dis-
trict of St. Gingolph nnd on the nature of the rights
created by international agreement, which attached to
the territory concerned.

"With particular regard to the zone of Saint-
Gingoiph, the Court being of opinion that the Treaty
of Turin of March 16th, 1816, has not been abrogated
by Article 435, paragraph 2, of the Treaty of Ver-
sailles, with its Annexes, the same is true as regards
the Manifesto of the Royal Sardinian Court of Ac-
counts of September 9th, 1829. This Manifesto, more-
over, which was issued in pursuance of royal orders,
following upon the favourable reception by H.M. the
King of Sardinia of the request of the Canton of
Valais based on Article 3 of the said Treaty of Turin,
terminated an international dispute and settled, with
binding effect as regards the Kingdom of Sardinia,
what was henceforward to be the law between the
parties. The concord of wills thus represented by the
Manifesto confers on the delimitation of the zone of
Saint-Gingolph the character of a treaty stipulation
which France must respect as Sardinia's successor in
the sovereignty over the territory in question."24

(C) NATURE OF TREATY OBLIGATION

CASE OF BRITISH INTERESTS IN SPANISH MOROCCO
(1925)

Spain v. Great Britain

Arbitrator (Huber) appointed under a Special Agree-
ment of 29 May 1923
Reports of International Arbitral Awards, vol. II,

p. 614

36. Great Britain and Spain agreed to arbitrate a
number of disputes involving damage to the interests of
British nationals which had occurred in the Spanish
Zone of Morocco. One of these disputes concerned
the British Consul's house at Rio Martin. Under a
Treaty concluded in 1783 between Great Britain and
the Maghzen of Morocco, the latter undertook to pro-
vide a house for the British Consul at Rio Martin.
The Consul subsequently occupied the house until 1914,
although after 1895 only as a summer residence. In
1896 the British diplomatic agent entered into negotia-
tions for the exchange of the house at Rio Martin for
another in Tetuan. The Moroccan authorities agreed
to this request, although no site was actually agreed
upon by the British and Moroccan authorities until 1907.

37. Great Britain claimed that Spain, which had
later obtained a Protectorate over part of Morocco,
including Tetuan, had succeeded to the existing obliga-
tions of the Moroccan authorities in respect of the house.
Spain contended that the agreement reached between

24 P.C.I.J., Series A/B, No. 46, at p. 145.
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1896 and 1907 was no more than a declaration and
was not binding upon the protecting State in the absence
of a Sherifian decree. The Arbitrator held that the
exchange of correspondence between the British and
Moroccan authorities showed a sufficiently clear agree-
ment between them and that there was no need to in-
quire into Moroccan constitutional law on the matter.

38. The Arbitrator held that Spain had succeeded,
as protecting Power, to the obligations of the Maghzen
in respect of the exchange of houses. The obligation
had been perfected inasmuch as it constituted a pactum
de contrahendo and its executory nature did not render
it binding solely on the Maghzen, as Spain contended.

HI. State succession in relation to private rights
and concessions

(A) PRINCIPLE OF RESPECT FOR PRIVATE RIGHTS

SETTLERS OF GERMAN ORIGIN IN TERRITORY CEDED BY
GERMANY TO POLAND ( 1 9 2 3 )

Germany, Poland

Permanent Court of International Justice, Series B,
No. 6

39. The Council of the League of Nations requested
the Permanent Court of International Justice to give
an advisory opinion on the question whether or not
the Polish Government had acted in conformity with
its international obligations in seeking to cancel, or in
refusing to recognize, certain contracts for the occupa-
tion of land held by settlers of German origin who had
acquired Polish nationality in consequence of the trans-
fer of territory from Germany to Poland.

40. The contracts, under which the settlers held land
from the State, were of two kinds, both offering con-
siderable security of tenure. The first, the Renten-
gutsvertrdge, were special amortization contracts be-
tween the Prussian Government and the tenant-pur-
chaser which were concluded by an Auflassung, or
formal declaration of the transfer of ownership. The
Polish Government refused to recognize any Renten-
gutsvertrdge which had not been concluded by Auflas-
sung before the Armistice with Germany on 11 Nov-
ember 1918.

41. Upon examination of the provisions of German
law, the Court determined that the Rentengutsvertrdge
gave rise to vested rights enforceable against the vendor
even before the conclusion of an Auflassung. As regards
the question of State succession, the Court rejected
the view that the contracts were of a "personal" nature,
binding only on the original parties, and that the
Rentengutsvertrdge were curtailed by the cession of
territory.

"Private rights acquired under existing law do not
cease on a change of sovereignty. No one denies that
the German Civil Law, both substantive and adjec-
tive, has continued without interruption to operate
in the territory in question. It can hardly be main-
tained that, although the law survives, private rights
acquired under it have perished. Such a contention
is based on no principle and would be contrary to
an almost universal opinion and practice."25

42. The Court stated firmly that the new territorial
sovereign was bound to respect private rights.

25 P.C.I.J., Series B, No. 6, at p. 36.

"The Court is here dealing with private rights
under specific provisions of law and of treaty, and
it suffices for the purposes of the present opinion to
say that even those who contest the existence in
international law of a general principle of State suc-
cession do not go so far as to maintain that private
rights including those acquired from the State as
the owner of the property are invalid as against a
successor in sovereignty."26

43. Upon examination of the pertinent provisions
of the Minorities Treaty and of the Treaty of Ver-
sailles, the Court held that Poland's actions were un-
justified. Whilst the Peace Treaty did not "in terms
formally announce the principle that, in the case of a
change of sovereignty, private rights are to be re-
spected . . . this principle is clearly recognized by the
Treaty".27 The position was not affected in the opinion
of the Court by the political motive originally con-
nected with the Rentengutsvertrdge; they remained
contracts under civil law. As regards the formal transfer
of ownership by Auflassung between 11 November 1918
and the entry into force of the Treaty of Peace under
which the territory was ceded, the Court held as follows :

"The settlers were already in legal possession of
the lands in which they had invested their money,
and to which they had already acquired rights en-
forceable at law; and the Prussian State was not
forbidden to perform the usual administrative acts
under its pre-existing contracts with private indi-
viduals, especially where the delay in the perfor-
mance of such acts had been due to the disturbed
conditions arising from the war."28

44. The second class of contracts were leases
(Pachtvertrdge) concluded prior to 11 November 1918
and converted before the entry into force of the Treaty
of Versailles into Rentengutsvertrdge by the German
Government. The Court held that this exchange of con-
tracts ". . . was a reasonable and proper operation in
the ordinary course of management of land".29 Accord-
ingly, the Court held that the refusal of the Polish
Government to recognize the transfer by the Prussian
State could not be justified:

"As the Prussian State retained and continued to
exercise its administrative and proprietary rights in
the ceded territory until this territory passed to Po-
land under the Treaty of Peace, the only ground on
which the position of Poland could be justified is,
in the opinion of the Court, the contention that the
granting of the Rentengutsvertrdge was prohibited
by the provision in the Spa Protocol, by which the
German Government engaged, while the Armistice
lasted, not to take any measure that could diminish
the value of its domain, public or private, as a com-
mon pledge to the Allies for the recovery of repara-
tions. The Court thinks that in view of the connexion
which has been shown to exist between the Pacht-
vertrdge and the Rentengutsvertrdge, it would be an
unreasonable straining of the prohibition in the
Protocol to hold that it precluded the Prussian State
from granting, prior to the passing of the territory
to Poland, a Rentengutsvertrag to the holder of a
Pachtvertrag granted prior to the Armistice."30

26 Ibid.
27 Ibid., at p. 38.
28 Ibid., at p. 40.
29 Ibid,, at p. 42.
30 Ibid., at pp. 42-43.
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GERMAN INTERESTS IN POLISH UPPER SILESIA (1926)

Germany v. Poland

Permanent Court of International Justice, Series A,
No. 7.

45. Germany presented a claim before the Perma-
nent Court of International Justice regarding certain
German interests in the part of Upper Silesia ceded to
Poland by Germany after the First World War. The
interests included a factory at Chorzow which had been
operated by a German company under a contract con-
cluded with the German Government in 1915, under
which the latter had retained ownership of the land,
buildings and installations. In December 1919 the Ger-
man Government sold its interests to a second, newly
established company, the shares of which were held by
a third company of which the German Reich was the
creditor. The second company was entered as owner in
the local land registry in January 1920. The territory
having then been transferred to Poland, a Polish court
held in July 1922, in reliance on article 256 of the
Treaty of Versailles and the provisions of a Polish law
passed in 1920 and extended to Polish Upper Silesia
in 1922, that the registration was null and void. The
property rights were then registered in the name of the
Polish Treasury and an agent of the Polish Govern-
ment took over the operation of the factory.

46. Germany contended that the relevant provisions
of the 1920 Polish law, which declared void interests
acquired from the German Government after the date
of the Armistice, were contrary to the German-Polish
Convention concerning Upper Silesia concluded at
Geneva in 1922. The major part of the case was
therefore concerned with determining the compatibility
of these two instruments. Article 1 of the Geneva
Convention stated that the law in force in Upper
Silesia was to be maintained, subject to consequences
arising out of the transfer of sovereignty and modifica-
tions thereby involved. Whilst Poland was accordingly
permitted to make certain changes in existing legisla-
tion, a special procedure was laid down for settling
disputes as to the suitability of a particular enactment.
The Court held that:

"The reservation... in regard to consequences
arising out of the transfer of sovereignty and modifi-
cations thereby involved, cannot, in the Court's
opinion, relate to laws such as that of July 14th,
1920, but rather to constitution and public law provi-
sions the maintenance of which would have been
incompatible with the transfer of sovereignty."31

47. The first section of the Geneva Convention was
divided into three headings of which the third, entitled
"Expropriation" set out the express conditions under
which Poland might expropriate German-owned "un-
dertakings belonging to the category of major interests
including mineral deposits and rural estates" (ar-
ticle 6) . Regarding this section the Gourt held that:

". . . there can be no doubt that the expropriation
allowed under Head III of the Convention is a dero-
gation from the rule generally applied in regard to
the treatment of foreigners and the principle of re-
spect for vested rights. As this derogation itself is
strictly in the nature of an exception, it is permissible
to conclude that no further derogation is allowed.
Any measure affecting the property, rights and in-

terests of German subjects covered by Head III of
the Convention, which is not justified on special
grounds taking precedence over the Convention, and
which oversteps the limits set by the generally ac-
cepted principles of international law, is therefore
incompatible with the regime established under the
Convention . . . It follows from these same principles
that the only measures prohibited are those which
generally accepted international law does not sanc-
tion in respect of foreigners; expropriation for rea-
sons of public utility, judicial liquidation and similar
measures are not affected by the Convention."32

48. In the opinion of the Court the Treaty of Ver-
sailles had clearly recognized "the principle that, in the
event of a change of sovereignty, private rights must be
respected".33

49. As regards the sale of the interests of the Ger-
man Reich in 1919, after the Armistice Agreement and
the Treaty of Versailles, the Court held that:

"Germany undoubtedly retained until the actual
transfer of sovereignty the right to dispose of its
property, and only a misuse of this right could
endow an act of alienation with the character of a
breach of the Treaty."34

50. Having determined that the sale by Germany of
her immediate interests in the factory was a genuine
and bona fide transaction involving public property,
the Court then held that the application to the German
company set up in 1919 of article 256 of the Treaty
of Versailles35 (as Poland contended)

" . . . must, in accordance with the principles gov-
erning State succession—principles maintained in
the Treaty of Versailles and based on considerations
of stability of legal rights—be construed in the light
of the law in force at the time when the transfer of
sovereignty took place."36

51. Since Germany had not owned the factory when
sovereignty had been transferred, the company had
therefore already acquired a right of ownership which
Poland was bound to respect, in accordance with the
principle of respect for vested rights—

"a principle which, as the Court has already had
occasion to observe, forms part of generally accepted
international law, [and] which, as regards this point,
amongst others, constitutes the basis of the Geneva
Convention".37

52. The Court also held that the operation of the
factory by the Polish Government was contrary to the
provisions of the Geneva Convention as regards the
company which had previously run the factory.

(B) PRIVATE RIGHTS OVER LAND ACQUIRED FROM

NATIVE RULERS
G. R. BURT (FIJIAN LAND CLAIMS) (1923)

United States v. Great Britain

Great Britain-United States Arbitral Tribunal estab-
lished under a Special Agreement of 18 August 1910

31 P.C.I.J., Series A, No. 7, at p. 22.

32 Ibid.
Mlbid., at p. 31.
34 Ibid., at p. 30.
35 This article provided for the transfer of public property to

the successor State.
36 P.C.I.J., Series A, No. 7, at p. 41.
37 Ibid., at p. 42.
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Reports of International Arbitral Awards, vol. VI,
p. 93.

53. In 1868 G. R. Burt, a United States citizen,
purchased a tract of land in the Fiji Islands from the
local paramount chief and from certain other sub-
ordinate chiefs. The transaction was executed by means
of three deeds and a certificate. The following year the
land was laid waste by an unruly tribe and Burt was
forced to evacuate the property. In 1874 the Fiji Islands
were ceded to Great Britain by Treaty. Article 4 of
the Treaty provided that in cases where land was
not occupied or required by the native tribes or had not
become the bona fide property of a foreigner, title was
to vest in the British Crown. After the cession Great
Britain set up a board of land commissioners to deter-
mine the validity of titles to land. Burt's claim before
the board having failed, the claim was brought before
the British-American Arbitral Tribunal.

54. The Tribunal found that:
".. . the precise question before this Tribunal is

whether Great Britain, as the succeeding Power in
the islands under the deed of cession of 1874, failed
in any respect to observe and carry out any obliga-
tion toward Burt which it may be properly said,
from the point of view of international law, to have
assumed. If Burt had at the time a valid title to the
lands, it is plain that under all the circumstances
the Government was bound to recognize and re-
spect it."38

55. Great Britain argued that Burt had not acquired
a valid title since the grant of land by the chiefs alone
was ineffective unless the express consent of a special
class of "taukeis", defined as occupiers of the soil, was
obtained.

56. Since the chiefs had certainly assumed the right
to dispose of land as they chose and Great Britain
herself, in accepting the deed of cession, had acted on
the theory that they were competent to convey title,
the Tribunal held that Burt had obtained a valid title
which Great Britain, as the succeeding Power, was
bound to recognize.

ISAAC M. BROWER (FIJIAN LAND CLAIMS) (1923)

United States v. Great Britain
Great Britain-United States Arbitral Tribunal estab-

lished under a Special Agreement of 18 August 1910
Reports of International Arbitral Awards, vol. VI,

p. 109

57. The Tribunal held that although the claimant
had gained a valid title from the local chief in ac-
cordance with the principles laid down in the Burt
case,39 the islands which formed the subject of the
claim had only a speculative value. Only nominal
damages were awarded therefore against Great Britain,
which had refused to recognize the claimant's title.

WEBSTER CLAIM (1925)

United States v. Great Britain
Great Britain-United States Arbitral Tribunal estab-

lished under a Special Agreement of 18 August 1910

Reports of International Arbitral Awards, vol. VI,
p. 166

58. Between 1836 and 1839 William Webster, a
United States citizen, purchased large tracts of land
in New Zealand from native chiefs and tribes. In
1839 the British Government appointed a Lieutenant-
Governor of New Zealand and directed him to proclaim
that Great Britain would "not acknowledge as valid
any title to land, which either has been or shall here-
after be acquired in that country", unless derived from
and confirmed by the British Crown. Great Britain
entered into a treaty of cession with the native chiefs
and tribes in 1840.

59. Land commissions were appointed to examine
titles derived from the natives and to recommend Crown
grants in lieu thereof, up to a maximum of 2,500 acres,
unless more was specially authorized. Webster sub-
mitted a claim and was allowed 42,000 acres. The con-
tention before the British-American Arbitral Tribunal
was that the various native grants should have been
given effect as regards their entire extent, over and
above the 42,000 acres granted by the Crown.

60. The Tribunal found that the system of native
land tenure in New Zealand prior to 1840 had no clear
concept regarding conveyance of title to land and was
therefore to be distinguished from the situation in the
Fiji Islands dealt with in the Burt case.40 No "specific
customary law as to the manner or effect of... whole-
sale alienations of communal property"41 had grown
up. Thus although the chiefs, representing the politi-
cal organization of the natives, were capable of con-
veying sovereignty to Great Britain, something less
than dominium, as understood in developed law, had
been conveyed to Webster as regards his land. Having
regard also to the indeterminate boundaries of the
land forming part of the native grant and the exchange
of Webster's title in respect of 42,000 acres, under
native customary law, for a Crown grant, the Tribunal
therefore rejected Webster's claim.

ADOLPH G. STUDER CLAIM (1925)

United States v. Great Britain
Great Britain-United States Arbitral Tribunal estab-

lished under a Special Agreement of 18 August 1910
Reports of International Arbitral Awards, vol. VI,

p. 149.

61. Between 1875 and 1877 Adolph G. Studer, a
United States citizen, secured a cession of land from
the Sultan of Muar in Malaya, under an instrument
executed in accordance with the common law system
of tenure. The Sultan died in 1877 and his dominions
were annexed by the Sultan of Johore. In 1885 Great
Britain assumed international responsibility for the
Government of Johore.

62. The claim on behalf of Studer was that he had
been deprived of the benefits of his concessions owing
to its non-recognition by the Sultan of Johore. The
Tribunal found that the evidence presented did not
suffice to enable it to proceed to a decision and recom-
mended that the case be referred to the local courts
in Johore. Regarding the construction of the deed of
cession, however, the Tribunal stated as follows:

38 R.I.A.A., vol. VI, at p. 98.
3 9 See G. R. Burt (Fijian Land Claims), paras. 53-56 supra.

40 Loc. cit.
41 R.I .A.A, vol. VI, at p. 168.
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"The construction to be placed upon the grant
itself has been debated at great length. On the one
hand, we are asked to hold that the deed must be
construed at its face value, in accordance with the
principles of western systems of land tenure, as a
conveyance of title in fee simple; on the other, it
is argued that the instrument must be interpreted
in the light of the Malay customary law, and that
so construed it has the effect of a mere permit to
enter and cultivate, such permit being personal to the
grantor and lapsing with his death. The Tribunal
has not before it any authoritative statement of the
Malay customary law applicable to the State of Muar
in 1876 and 1877. The situation in this respect offers
serious complications. We are dealing with a transi-
tion period; and while it is plain that the native
customary law, whatever it may have been, ultimately
gave way to the white man's law, the point of time
at which it can fairly be said that the process had
advanced far enough to embrace the possibility of a
grant of this form and character is, in our opinion,
hardly susceptible of determination on the record
before us. The evidence of actual practice at the
period under consideration is fragmentary and in-
conclusive."42

(C) PRINCIPLE OF RESPECT FOR CONCESSIONS GRANTED
BY PRECEDING STATE

CASE OF THE ZELTWEG-WOLFSBERG AND UNTERDRAU-
BURG-WOELLAN RAILWAY (1933, 1934, 1938)

Austria, Yugoslavia, Railway Company Zelhveg-
Woljsberg and Unterdrauburg-W oellan

Arbitrators (Guerrero, Mayer and Politis) appointed
under resolutions of the Council of the League of
Nations of 26 and 30 May 1933

Reports of International Arbitral Awards, vol. I l l ,
p. 1795

63. Arbitrators were appointed to settle a dispute
between the Railway Company and the States terri-
torially concerned in order that agreements could be
entered into regarding the future operation of the rail-
way, in accordance with the Treaty of St. Germain.
The Company had been given a ninety-year concession
in 1897 by the Austro-Hungarian Government; as a
•result of the territorial changes brought about by the
1919 Peace Settlement, the Zeltweg-Wolfsberg portion
of the railway remained in Austria and the Unter-
drauburg-Woellan portion came under Yugoslav
sovereignty.

64. The case turned chiefly on the application to
the particular facts of the case of the provisions of
article 320 of the Treaty of St. Germain, providing
for the administrative and technical reorganization of
railway lines situated in the territory of more than one
State as a result of the dismemberment of the former
Austro-Hungarian Monarchy, by means of an agree-
ment between the owning company and the States con-
cerned. As regards this reorganization, the Arbitrators
were of the opinion that:

"L'article 320 se borne d confirmer, ainsi que I'a
reconnu la jurisprudence anterieure^ ce principe du
droit public international que les droits tenus par une
compagnie privee, d'un acte de concession, ne saura-
icnt etre mis a ncant ou Uses du seul fait que le

42 Ibid., at p. 152.

territoire sur lequel est assis le service public concede
a change de nationalite .. ."4Z

CASE OF THE SOPRON-KOSZEG RAILWAY ( 1 9 2 9 )

Sopron-Koszeg Railway Company v. Austria and
Hungary

Arbitrators (Guerrero, Kalff and Mayer) appointed by
decision of the Council of the League of Nations of
8 and 26 September 1928, under article 320 of the
Treaty of St. Germain and article 304 of the Treaty
of Trianon

Reports of International Arbitral Awards, vol. II,
p. 961

65. In 1907 the Sopron-Koszeg Railway Company
was granted a ninety-year railway concession by the
Royal Hungarian Government. Under an agreement
between the Government and the Company in 1909,
the Government took over the operation of the railway,
subject to paying to the Company an agreed share of
the receipts. As a result of the territorial changes
brought about by the Treaties of St. Germain and
Trianon, the middle section of the railway passed
through Austria and the two ends remained in Hungary.

66. Article 320 of the Treaty of St. Germain and
article 304 of the Treaty of Trianon provided that the
railways of the former Austro-Hungarian Monarchy
which passed through several States were to be sub-
ject to administrative and technical reorganization by
agreement between the Company owning the railway
and the States concerned. Having reached agreement
with Hungary but having failed to reach agreement
with Austria, the Company brought the dispute before
the Council of the League of Nations which appointed
three Arbitrators to determine the case.

67. As regards the validity vis-a-vis Austria of the
concession contract and the operating contract of 1909,
the Arbitrators held that:

". . . en principe, les droits tenus par une compagnie
privee, d'un acte de concession, ne sauraient etre mis
a neant on Uses du seul fait que le territoire sur
lequel est assis le service public concede a change
de nationalite; . . . la majorite des auteurs et les solu-
tions de la pratique internationale les plus conformes
a la conception moderne du droit des gens sont en
ce sens."44

68. However, in view of the events which had oc-
curred since 1907 and 1909, and the provisions of the
Treaties providing for reorganization of the Austro-
Hungarian railways, the Arbitrators concluded that:

" . . . les dispositions contractuclles qui regissaient
la Compagnie ... avant la guerre ne peuvent etre
declarces ni totalement invalidees par I'effet des
changements de souverainete qui ont affecte les terri-
toires sieges de son entreprise, ni davantage totale-
ment valides et executoires dans leur lettre et teneur
jusqu'a la fin de la concession."45

69. Under the wide powers granted to them the
Arbitrators proceeded to lay down the details of the
reorgnnization of the railway, including the purchase
of the entire line by Austria.

See also "Barcs-Pakrac Railway Case", Reports of
International Arbitral Awards, vol. I l l , p. 1569.

43 R.I.A.A., vol. I l l , at p. 1803.
44 R.I.A.A., vol. II , at p. 967.
45 Ibid., at p. 969.
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CENTRAL RHODOPE FORESTS CASE (1931 ; 1933)

Greece v. Bulgaria

Arbitrator (Unden) appointed by the Council of the
League of Nations under article 181 of the Treaty
of Neuilly

Reports of International Arbitral Awards, vol. I l l ,
p. 1389 and p. 1405

70. Article 181 of the Treaty of Neuilly of 1919
provided that private rights guaranteed in earlier
Treaties between Turkey and Bulgaria, Greece and
Serbia, respectively, in 1913-1914, should not be affected
by transfers of territory made in execution of the later
Treaty. A dispute arose between Bulgaria and Greece
regarding the application of the article to certain forests
situated in territory ceded to Bulgaria by Turkey in
1913.

71. Before the transfer, the Ottoman Government
had granted a concession for the exploitation of the
forests to a certain company, the owners of which
became Greek nationals after the First World War.
Bulgaria refused to recognize the concession, however,
and granted a fresh concession to another company.

72. During preliminary hearings to determine
whether article 181 was applicable to the dispute, the
Arbitrator stated that:

"Un pri-ncipe general du droit commun interna-
tional, celui du respect, sur un territoire annexe, des
droits prives regulierement acquis sous le regime
anterieur, se trouve expressement sanctionne par le
Traite de Neuilly, suivant I'exemple des traites de
paix de 1913-1914."™

He also declared that article 181 contained:
". . . une consecration expresse du principe bien

connu du respect des droits acquis dans des territoires
cedes, c'est-a-dire le renouvellement a la charge de
I'Etat cessionnaire, d'une obligation incombant a I'Etat
cedant."47

73. During the hearings on the merits it was argued
on behalf of Bulgaria that the concessionary rights were
merely personal obligations, giving cutting rights in the
forests, and that Greece could not therefore bring an
international claim in respect of them. The Arbitrator
stated his opinion as follows:

"Dans le cas present il est question de Vinterpre-
tation de I'article 181 du Traite de Neuilly et de
I'article 10 du Traite de Constantinople. Le premier
de ces deux articles parle de "droits prives" et le
second de "droits acquis". Uarticle 11 du Traite de
Constantinople cnonce, en outre, une regie speciale
concernant les "droits de propriete fonciere". II parait
neccssaire, en raison du contexte, d'interpreter les
deux premieres expressions comme n'ctant pas
limit ces aux droits reels. Or, si, apres I'annexion du
territoire dont il s'agit,. le Gouvernement bulgare
avait promnlguc une hi annulant par example toutes
les crcances acquises, avant I'annexion, sur les habi-
tants du territoire, cettc hi surait du etre consideree
comma incompatible avec I'article 10 du Traite de
Constantinople.

"En ce qui concerne les droits de coupe, on pent
dire que ceux-ci ne sont pas entiercment annules
puisque le droit subsidiaire a une indemnite, accorde
aux ayants droit par les cedants en vertu des contrats

46 R.I.A.A., vol. I l l , at p. 1396.
47 Ibid., at p. 1401.

de coupe, n'a pas, a ce que I'on sacha, ete abroge.
Des doutes peuvent done surgir au sujet de la compe-
tence du Gouvernement hellenique pour intervenir en
faveur des personnes possedant les droits de coupe.
II est aussi bien possible que, d'apres le droit ottoman,
les droits de coupe fussent si precaires qu'une cession
reguliere de I'immeuble a un nouveau proprietaire
aurait eu pour effet Vimpossibilite de faire valoir le
droit de coupe envers ce dernier, en le transformant
en un droit d'indemnite a I'cgard du cedant. Ce point
n'a pas ete entierement eclairci au cours du proces.
Mais, dans le cas present, le Ministre bulgare de
I'Agriculture a interdit, en pleine connaissance des
pretentions des reclamants, toute coupe ulterieure, en
invoquant pour seule raison le fait que les forets
seraient propriete d'Etat conformement a la hi fores-
Here bulgare de 1904. Le Gouvernement bulgare a
done pris une mesure directement dirigee contre les
droits de coupe aussi et basee sur la these — non
legitime — que la cession de ce genre de droits aurait
etc inadmissible parce que les forets etaient propriete
d'Etat. Dans ces conditions, il n'est guere douteux
que I'attitude du Gouvernement bulgare a I'egard des
droits de coupe ne fut incompatible avec le respect
des "droits acquis", impose a la Bulgarie par I'article
10 du Traite de Constantinople."^

74. Having determined that the actions of Bulgaria
were not in full accordance with the obligations im-
posed by the Treaty of Neuilly and that restitution
to the original position would not be possible, the
Arbitrator ordered that Bulgaria should pay damages
based on the value of the exploitation contracts at the
date of actual dispossession in 1918, together with an
equitable rate of interest from that date.

(D) SUBROGATION OF SUCCESSOR STATE TO CONCES-
SIONARY RIGHTS AND OBLIGATIONS OF PRECEDING
STATE

THE MAVROMMATIS PALESTINE CONCESSIONS ( 1 9 2 4 )

Greece v. Great Britain
Permanent Court of International lustice, Series A,

No. 2

75. Greece brought a claim against Great Britain
before the Permanent Court of International Justice
on the ground that the Government of Palestine, and
consequently the British Government, had wrongfully
refused to give full recognition to a number of con-
cessionary contracts entered into by Mavrommatis, a
Greek national, with the Ottoman authorities in Pales-
tine, before Great Britain became the Mandatory on
behalf of the League of Nations. Article 26 of the
Mandate provided that disputes between the Mandatory
and another Member of the League of Nations regard-
ing the "interpretation or the application" of the pro-
visions of the Mandate should be submitted to the
Permanent Court of International Justice if settlement
could not be reached by negotiation.

76. In determining whether or not it had jurisdiction
the Court considered the interpretation to be given to
article 11 of the Mandate, which provided that "subject
to any international obligations accepted by the Man-
datory", the Administration of Palestine should have
full powers to assume public ownership or control over
public works, services or utilities. The Court held that
the "international obligations accepted by the Manda-
tory" included in this instance those contained in

48 Ibid., at p. 1426.
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Protocol XII of the Treaty of Lausanne. This stated
that concessions granted by the Turkish Government
or by any Turkish local authority before 29 October
1914 were to be maintained by the Mandatory, subject
to a right, within a limited period, to purchase the con-
cessions or to permit their readaptation to the change
in circumstances. The case (and the Court's subsequent
Judgment, The Mavrommatis Jerusalem Concessions)*9

was therefore largely concerned with the application of
the provisions of Protocol XII to the group of con-
cessions held by Mavrommatis which had been con-
cluded before 29 October 1914 and the acts taken by
the Mandatory which affected those concessions.

77. Another group of concessions held by Mavrom-
matis, however, were not duly signed by the Ottoman
authorities until 1916 and were never confirmed by
imperial Firman, as Ottoman law required. Before con-
cluding that it lacked jurisdiction under article 26 of
the Mandate to consider these concessions, since they
did not satisfy the time limit specified in the Protocol,
the Court stated that:

"It will suffice to observe that if on the one hand,
Protocol XII being silent regarding concessions sub-
sequent to October 29th, 1914, leaves intact the
general principle of subrogation, it is, on the other
hand, impossible to maintain that this principle falls
within the international obligations contemplated in
Article II of the Mandate as interpreted in this
judgment. The Administration of Palestine would
be bound to recognise the Jaffa concessions, not in
consequence of an obligation undertaken by the Man-
datory, but in virtue of a general principle of interna-
tional law to the application of which the obligations
entered into by the Mandatory created no excep-
tion."50

LTCxIITHOUSES CONCESSIONS CASE ( 1 9 5 6 )

France v. Greece
Arbitral Tribunal established under a Special Agreement

of 15 July 1931

Award dated 24-27 July 1956

Claim N~o. 8

78. This claim concerned the seizure by the Greek
Government of the lighthouse receipts collected by the
concession holders, a French firm, and otherwise due
to the Ottoman Treasury, when Greek forces seized
Salonica in 1912. The initial measures of seizure were
modified by a provisional modus vivendi under which
the Greek Treasury received the proceeds subject to
a deduction by the firm of its operating costs. This ar-
rangement, which was to be followed by a final settle-
ment, continued after Greece acquired sovereignty over
Salonica. So far as concerned acts during the period
of belligerent occupation, the Tribunal held that the
claim on behalf of the firm succeeded on the ground
that the lighthouse dues were not public enemy property
but the property of the concessionnaires and therefore
protected by the Hague Regulations of 1907. The posi-
tion was different as regards the period after sovereignty
had passed to Greece on 25 August 1913.

".. . A partir de cette date, la Grece jut subrogee,
par Veffet retroactif retarde de Varticle 9 du Protocole
XII du Traite de paix de Lausanne de 1923, a I'Em-

pire ottoman dans tous les droits et charges de ce
dernier par rapport a la concession."^1

79. Greece was therefore held to be entitled to the
share of the lighthouse receipts formerly payable to the
Ottoman Government, subject, however, to a previous
assignment of those revenues which had been made by
the Ottoman Government to its creditors. This assign-
ment operated to confer a private right which Greece
was bound to respect.

Claim No. 26

80. The French firm Collas and Michel presented
a claim on the ground that, between 1919 and 1929,
they had only been able to collect dues expressed in
drachmas, the value of which was falling, whilst the
original concession granted by Turkey in 1860 had
been based on gold values. The Tribunal held that
the claim should succeed, at least to the extent that the
Greek Government was bound by the principle of good
faith to take the necessary steps to enable the firm
to continue to operate the concessions on an equitable
basis.

". . . En effet, le principe de la bonne joi dans
I'interpretation de la concession commandait qu'b,
raison de la devaluation de la drachme et des per-
turbations qui en resultaient pour I'equilibre financier
de la concession, I'Etat successeur proceddt aux
mesures necessaires pour assurer la continuation de
Vexploitation de la concession a des conditions
equitables."52

Counterclaim No. 1
81. Greece submitted a counterclaim for its share of

the lighthouse dues collected by Collas and Michel
between 1913 and 1928. It was held that the plea must
fail on the ground that, although Greece had succeeded
to Turkey's position as the grantor State in respect
of the lighthouse concession, her right to receive the
share of the lighthouse receipts formerly going to
Turkey was subject to the latter's prior assignment
of that share to certain creditors, as guarantee for
State loans raised in 1904, 1907 and 1913.53

Counterclaims Nos. 3-6
82. These counterclaims covered the period from

1915 to 1929 when Collas and Michel had collected
lighthouse dues although the Greek Government was
actually operating the lighthouses. It was held that the
counterclaim of the Greek Government should succeed
to the extent that the firm had been relieved of operating
costs.

Claim No. 27

83. The concession contracts entered into between
Turkey and Collas and Michel provided that Turkey
might take over the lighthouse administration, subject
to the payment of compensation as agreed beforehand
by the parties or as determined by arbitration. In 1929
the Greek Government seized the lighthouse adminis-
tration, without however paying compensation to the
firm.

84. The Tribunal held that the claim of Collas and
Michel to compensation should succeed on the ground
that Greece had been subrogated to the position of
Turkey under the concession contracts and could there-

4» P.C.I.J., Series A, No. 5; see paras. 120-121 infra.
5« P.C.I.J., Series A, No. 2, at p. 28.

51 Award dated 24-27 July 1956, at p. 96.
MIbid., at pp. I l l and 112.
53 See also Lighthouses Concessions Case, Counterclaim

No. 1, paras. 110-111 infra.
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fore only take over the lighthouse administration under
the same conditions.

"Par sa mainmise sur le service des phares de la
Societe a partir du ler Janvier 1929 sans paiement
— on garantie de paiement — prealable d'une in-
demnite, arretce dans des conditions qui en assiirent
l'equite, le Gouvernetnent hellenique, en tant que
successeur dans la concession par subrogation, a
accompli un acte d'autorite directement contraire d
une de ses clauses essentielles"5*

TV. State succession in relation to responsibility
for delicts and breach of contract

ROBERT E. BROWN CASE (1923)

UNITED STATES V. GREAT BRITAIN

Great Britain-United States Arbitral Tribunal estab-
lished under a Special Agreement of 18 August 1910

Reports of International Arbitral Awards, vol. VI,
p. 120

85. Robert E. Brown, a United States citizen, ap-
plied in 1895 for a number of licences to prospect on
a Transvaal gold field which had been made available
to the public by official proclamation. His application
was refused on the opening day on the ground that the
Government had withdrawn the proclamation in pur-
suance of a resolution of the Executive Council. Brown
nevertheless pegged out 1,200 claims and began an
action in the High Court of the Transvaal demanding
the grant of a licence for the claims or, alternatively,
£372,400 damages. The Court gave judgment in
Brown's favour on the ground that the original procla-
mation could not be withdrawn or set aside except
by another duly published proclamation and ordered
that Brown should be granted the licences. The licences
then issued, however, were for one month only and
were without the usual privilege of renewal. Brown
therefore fell back on his claim for damages. His claim
came before the High Court which had been reorganized
by the Executive after the earlier judgment, in the
course of a dispute between the Judiciary and the
Executive which had culminated in the dismissal of
the Chief Justice who had delivered the major opinion
and in the curtailment of the Court's powers to review
the constitutionality of official acts. The New Court held
that Brown's claim for damages must be dismissed and
that he should bring a fresh claim. Brown was there-
upon advised that, as a result of the changes in the
powers of the Judiciary, any fresh claim for relief
before the Transvaal courts would be fruitless.

86. After the annexation of the South African Re-
public by Great Britain, Brown submitted his claim
to the British authorities, which refused to acknowl-
edge it on the ground that Brown had not exhausted
all local remedies. The claim was subsequently pre-
sented before the British-American Arbitral Tribunal.

87. The Tribunal found that "Brown had substan-
tial rights of a character entitling him to an interest in
real property or to damages for the deprivation there-
of",55 and that he had been deprived of those rights
by the Government of the South African Republic in
a manner amounting to a denial of justice under inter-
national law.

54 Award dated 24-27 July 1956, at p. 133.
55 R.I.A.A., vol. VI, at p. 128.

88. Dealing with the question whether a claim for
damages based on this denial of justice lay against
the British Government, the Tribunal continued:

" . . . we are equally clear that this liability never
passed to or was assumed by the British Govern-
ment. Neither in the terms of peace granted at the
time of the surrender of the Boer Forces, nor in
the Proclamation of Annexation, can there be found
any provision referring to the assumption of liabili-
ties of this nature. It should be borne in mind that
this was simply a pending claim for damages against
certain officials and had never become a liquidated
debt of the former State. Nor is there, properly
speaking, any question of State succession here in-
volved. The United States plants itself squarely on
two propositions: first, that the British Govern-
ment, by the acts of its own officials with respect
to Brown's case, had become liable to him; and,
secondly, that in some way a liability was imposed
upon the British Government by reason of the
peculiar relation of suzerainty which is maintained
with respect to the South African Republic."56

89. Having examined these contentions, the Tri-
bunal concluded:

" . . . We have searched the record for any indica-
tion that the British authorities did more than leave
this matter exactly where it stood when annexa-
tion took place. They did not redress the -wrong
which had been committed nor did they place any
obstacles in Brown's path; they took no action one
way or the other. No British official nor any British
court undertook to deny Brown justice or perpe-
tuate the wrong. The Attorney General of the
Colony, in his opinion, declared that the courts
were still open to the claimant. The contention of
the American Agent amounts to an assertion that
a succeeding State acquiring a territory by conquest
without any undertaking to assume such liabilities
is bound to take affirmative steps to right the wrongs
done by the former State. We cannot endorse this
doctrine."57

90. The Tribunal also dismissed the claim based on
the suzerainty of the British Government over the
South African Republic prior to annexation, on the
ground that the authority possessed by Great Britain
at the time of the occurrences under consideration
"fell far short of what would be required to make her
responsible for the wrong inflicted upon Brown",58

and did not entitle that country to interfere in the
internal affairs of the Republic.

HAWAIIAN CLAIMS (1925)

Great Britain v. United States

Great Britain-United States Arbitral Tribunal estab-
lished under a Special Agreement of 18 August 1910

Reports of International Arbitral Awards, vol. VI,
p. 157

91. These claims were presented by Great Britain
on behalf of a number of British subjects who had
been wrongfully imprisoned or forced to leave Hawaii
by the local authorities prior to the cession of the
Hawaiian Republic to the United States in 1898. Al-

5 6 Ibid., at p. 129.
57 Ibid., at p. 130.
53 Ibid.
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though Great Britain tried to distinguish the Robert
E. Brown case,59 on the ground that in cases of ces-
sion, as opposed to conquest, the succeeding State was
liable for its predecessor's international delicts, the
Tribunal refused to accept the distinction and held that
the claims failed in accordance with the Tribunal's
ruling in the Robert E. Brown case:

"'It is contended on behalf of Great Britain that
the Brown Case is to be distinguished because in
that case the South African Republic had come to
an end through conquest, while in these cases there
was a voluntary cession by the Hawaiian Republic
as shown (so it is said) by the recitals of the Joint
Resolution of Annexation. We are unable to accept
the distinction contended for. In the first place, it
assumes a general principle of succession to liability
for delict, to which the case of succession of one
State to another through conquest would be an
exception. We think there is no such principle. It
was denied in the Brown Case and has never been
contended for to any such extent. The general state-
ments of writers, with respect to succession to obliga-
tions, have reference to changes of form of govern-
ment, where the identity of the legal unit remains,
to liability to observe treaties of the extinct State,
to contractual liabilities, or at most to quasi-
contractual liabilities. Even here, there is much con-
troversy. The analogy of universal succession in
private law, which is much relied on by those who
argue for a large measure of succession to liability
for obligations of the extinct State, even if admitted
(and the aptness of the analogy is disputed), would
make against succession to liability for delicts. Nor
do we see any valid reason for distinguishing termi-
nation of a legal unit of international law through
conquest from termination by any other mode of
merging in, or swallowing up by, some other legal
unit. In either case the legal unit which did the
wrong no longer exists, and legal liability for the
wrong has been extinguished with it."60

ADMINISTRATIVE DECISION NO. 1 (1927)

United States, Austria, Hungary
Claims Commissioner (Parker) appointed under Spe-

cial Agreement of 26 November 1924

Reports of International Arbitral Awards, vol VI,
p. 203

92. In the course of this arbitration regarding the
responsibility of Austria and Hungary for the acts of
the former Austro-Hungarian Monarchy, the Com-
missioner stated that, having regard to the pertinent
Treaties,

"It will not be profitable to examine the divergent
views maintained by European continental writers
on international law as compared with those of Great
Britain and the United States with respect to lia-
bility of a successor State for the obligations either
ex contractu or ex delicto of a dismembered State.
It is, however, interesting to note in passing that
while one group maintains that such obligations pass
with succession and are apportioned between the
successor States, and while the other group maintains
that the obligations do not pass with succession,

59 See paras. 85-90 supra.
eo R.I.A.A., vol. VI, at p. 158.

neither group maintains that a joint liability rests
upon two or more successor States where the Ter-
ritory of a dismembered State has been divided be-
tween them."61

The Commissioner concluded that there was no obliga-
tion on Austria and Hungary to pay double com-
pensation, nor were they jointly liable.

LIGHTHOUSES CONCESSION CASE (1956)

France v. Greece

Arbitral Tribunal established under a Special Agree-
ment of 15 July 1931

Award dated 24-27 July 1956
Claim 12 a

93. In 1911 a local Turkish naval commandant re-
moved, without prior notification, a buoy belonging to
the French lighthouse concession holders. The Com-
pany protested to the Turkish Admiralty, which ap-
parently admitted its responsibility but did not dis-
charge the debt. The French Government claimed that
Greece had succeeded to Turkey's obligations in the
matter, relying in support of its contention on certain
international precedents, including the conditions under
which France ceded the territory of Chandernagore
to India in 1951. Referring to this precedent, the
Tribunal stated:

"On comprend que, dans un tel cas de cession
gratuite et gracieuse d'un territoire a un autre Etat,
I'Etat cedant tienne a etre libere des obligations qui
peuvent encore lui incomber du chef de travaux de
construction, d'amelioration, de reparation et autres
ordonnes pour des objets d'utilite publique et qui ne
profiteront dorenavant qu'a I'Etat concessionnaire."62

94. The Tribunal continued that, in the case of this
cession by France and in that of the cession of the
Sulu Islands by Great Britain to the United States in
1930,

". . . il s'agit... de situations toutes speciales, re-
gies par des stipulations conventionnelles particu-
Heres dont il n'est pas loisible de tirer des conclu-
sions en favour de I'existence d'un principe general
de droit coutumier devant regir egalement d'autres
hypotheses relevant d'une solution conventionnelle
propre."63

95. The Arbitrators therefore held the precedents
inapplicable to the claim relating to the buoy. On the
merits, they found that the removal of the buoy was
a normal measure of national security taken by the
Turkish authorities, whose duty to pay compensation
depended on the terms of the concession in the light
of international administrative law. The Arbitrators
continued :

"... Meme a sup poser que ladite obligation fiit
hors de doute, elle comptait parmi les charges de
la Turquic vis-a-vis ". .. des socictes dans Icsquelles
les capitaux des autres Puissances contractantes sont
pre ponder ants", visees a V article 9 du Protocole XII
du Traite de paix de Lausanne du 24 juillet 1923.
Or la subrogation des Etats successeurs dans de
tellcs charges stipulee pour les territoires detaches
de la Turquie en vertu dudit traite de paix n'aurait
effct, scion le meme article 9, qu'a dater de la mise

ei Ibid., at p. 210.
62 Award of 24-27 July 1956, at p. 74.
63 Ibid., at p. 74.
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en vigueur du traite par lequel le transfert du terri-
toire a ete stipule. Au point de vue purement gram-
matical il serait possible d'interpreter cette stipu-
lation comme comportant I'obligation pour I'Etat
successeur, in casu la Grece, de prendre a son
compte, des la date visee audit article 9, toutes les
charges de la Turquie vis-a-vis de la Societe, meme
celles qui auraient leur origine dans des faits ante-
rieurs a cette date, mais ce n'est certes pas dans ce
sens que la stipulation en question puisse etre inter-
pretee. La date critique sert evidemment de terme
a la responsabilite turque et de point de depart a la
responsabilite hellenique en ce sens que tout ce qui
s'est passe avant la date critique et qui pent avoir
engendre des charges vis-a-vis de la Societe conces-
sionnaire continue a donner lieu a la responsabilite
de I'Etat turc. On ne peut admettre que, en marge
de cette distribution conventionnelle des responsabi-
lites selon le temps, quelque autre principe auto-
nome et complementaire, emprunte a la doctrine ge-
nerale relative a la succession d'Etats, puisse etre
invoque pour renverser les effets juridiques de ladite
distribution des responsabilites selon le Protocole.

"La Grece ne saurait, des lors, etre reputee res-
ponsable des dommages causes par Venlevement de
la bouee du Vardor effectue en 1911 par les autorites
navales ottomanes."^

Claims Nos. 11 and 4

96. These claims, both involving the responsibility
of Greece as successor State to the autonomous State
of Crete, were dealt with together, although the Tri-
bunal recognized that they required separate juridical
analysis. Claim No. 11 arose out of the request of the
Cretan authorities in 1903 that the French Company
holding the concession should set up two new light-
houses. Having obtained the approval of the Turkish
Admiralty the Company undertook a number of sur-
veys. When the Ottoman Government finally agreed,
after appreciable delay, to grant the necessary credits
for the construction of the lighthouses, the Cretan
Government had changed its attitude and requested the
Company to substitute it for the Turkish Government
and to pay to it the share of the lighthouse revenues
otherwise going to the latter Government. The Com-
pany was unable to agree to these conditions, but failed
to recover the cost of the expenditure it had under-
taken, either from the Cretan authorities or from
Greece, after the latter had acquired sovereignty over
Crete.

97. Claim No. 4 derived from a Cretan law of
1908, ratifying an agreement whereby the Cretan Gov-
ernment had granted a monopoly of cabotage to a
Greek shipping company, with express exemption from
payment of lighthouse dues under the concession. The
Greek Government failed to stop this practice, and even
continued it after Greece had itself succeeded to su-
preme power on the island.

98. In both cases the Tribunal found it necessary
to consider the two Judgments given by the Interna-
tional Court of Justice in 1934 and 1937 respectively,65

in order to determine the extent to which those Judg-
ments dealt with the present claims and were binding
on the Tribunal as res judicata. In the course of an
elaborate decision, the Tribunal distinguished the two

64 Ibid., at pp. 74-75.
65 See at paras. 8-9 and 10-11 supra.

Judgments and held them not binding upon it. The
Tribunal concluded as follows regarding the Judg-
ment given in 1937:

"Dans son expose des motifs la Cour fait expres-
sement coincider la date de la disparition des der-
niers liens politiques turco-cretois avec celle de Vat-
tribution de I'lle a la Grece, mais elle se refiise nette-
ment a entrer dans un examen de la portee du regime
de large autonomie octroye a Vile anterieurement a
1913, sauf au point de vue de son importance pour
le probleme specifique de "detachement" final.™ Par
consequent, les effets internationaux dudit regime de
large autonomie a tous autres points de vue ont ete
ecartes par la Cour en termes expres, et c'est pre-
cisement ce regime d'autonomie qui joue un role
important dans la solution des controverses soule-
vees par les reclamations Nos 11 et 4."67

99. The Tribunal then gave its decision on the
merits of the two claims. As regards Claim No. 11,
the Arbitrators held that responsibility was divided
between the Firm, the Cretan Government and the
Turkish Government, and continued:

"Partant de cette repartition de la responsabilite
pour les evenements de 1903 a 1908 entre les trois
parties interessees d'alors, le Tribunal ne voit aucun
motif raisonnable pour charger apres coup de cette
responsabilite, entiere ou meme partielle, la Grece,
qui n'avait absolument rien a voir avec les agisse-
ments desdites parties. Pas meme la part de la
responsabilite collective a impartir a I'Etat autonome
de Crete pour les evenements de 1903 a 1908 ne
saurait etre consideree comme etant devolue a la
Grece. Une telle transmission de responsabilite ne
se justifie dans I'espece ni au point de vue special
de la succession finale de la Grece aux droits et
charges de la concession en 1923/1924, ne fut-ce que
pour le motif que lesdits evenements se sont de-
roules en dehors du jeu de la concession, ni au
point de vue plus general de sa succession a la
souverainete territoriale sur la Crete en 1913.

"Les rapports entre cette succession territoriale,
d'une part, et Vordre et le contre-ordre du Gouver-
nement cretois de 1903 et de 1908, de I'autre, sont
trop eloignes pour justifier une decision qui fasse
retomber sur la Grece et sur la seule Grece la res-
ponsabilite collective d'actes et d'omissions d'autrui
qui lui sont completement Strangers.

"Au surplus, il s'agit ici d'une reclamation qui
n'etait ni reconnue, quant a son bien-fonde, par
I'Empire ottoman ou par la Crete, ni fixee par une
instance competente quelconque, ni liquide ou aise-
ment liquidable sur la base des faits ayant donne
lieu a sa naissance."68

100. The Tribunal found that there were other con-
siderations present in the case of Claim No. 4. In
the first place, the action of Crete in granting exemp-
tion from lighthouse dues was in direct violation of
the concession which was binding on her, either as
an autonomous State or as a territorial subdivision of
the Ottoman Empire. Secondly, since the shipping com-
pany concerned was registered in Greece, which had
close relations with Crete, the former must have been
aware of what was being done. Lastly, the Greek

66 P.C.I.J., Series A / B , No. 71, p. 103.
67 Award of 24-27 July 1956, at p. 80.
Mlbid., at p. 81.
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Government had itself continued the practice after
acquiring territorial sovereignty. The pertinent section
of the Award, which has not yet been published in
the Reports of International Arbitral Awards, is set
out at length below.

"Les considerations ci-dessus exposees sont-elles
egalement concluantes pour tenir la Grece respon-
sable de la violation de la concession commise ante-
rieurenient a ladite date et dont I'une de ses com-
pagnies de navigation a indument profited

"Pour les raisons indiquees ci-dessus, sub A, a
propos de la reclamation No. 12 une telle responsa-
bilite ne saurait se fonder sur la succession de la
Grece a la concession en vertu de la clause speciale
contenue dans Varticle 9 du Protocole XII, annexe
au Traite de paix de Lausanne. Elle ne pourrait
resulter que d'une transmission de responsabilite en
vertu des regies de droit coutumier ou des principes
generaux de droit regissant la succession des Etats
en general, he fait que la stipulation speciale dudit
Protocole XII a defini Vetendue et le point de de-
part de la succession de la Grece dans les droits et
charges concessionnels de la Turquie n'empeche pas,
par lui-meme, que la Grece puis-se etre consideree
comme ayant succede egalement, mats a un autre
titre, aux droits et charges correspondants de I'Etat
autonome de Crete.

"Envisagee de ce point de vue, la question de la
transmission de responsabilite en cas de changement
territorial presente toutes les difficult es d'une matiere
qui na pas encore suffisamment muri pour permettre
des solutions certaines et egalement applicables a
tous les cas possibles. II n'est pas moins injustice
d'admettre le principe de la transmission comme une
regie generate que de le denier. C'est plutot et essen-
tiellement une question d'espece dont la solution de-
pend de multiples facteurs concrets.

"S'agit-il d'obligations contractuelle s ou delictuelles
— de droit prive ou de droit public — reconnues
ou non reconnues — liquides ou non liquides — odieu-
ses ou non odieuses? S'agit-il d'un cas de demem-
brement total d'un Etat preexistant, de la secession
d'une colonie ou d'une partie d'un Etat, ou s'agit-il
plutot de la fusion de deux Etats preccdemment
independants, de Vine orp oration d'un Etat dans un
autre? Jusqu'a quel point y a-t-il lieu, dans cette
derniere hypothese, en vue de resoudre le probleme,
de tenir compte des relations plus ou moins etroites
entre I'Etat incorporant et I'Etat incorpore, du ca-
ractere volontaire ou non volontaire de leur reunion?

"II se pent qu'une solution parfaitement adequate
aux elements essentiels d'une hypothese determinee
se revele tout a fait inadequate a ceux d'une autre.
II est impossible de formuler une solution generale
et identique pour toutes les hypotheses imaginables
de succession territoriale et toute tentative de for-
muler une telle solution identique doit necessaire-
ment echouer sur Vextreme diversite des cas d'es-
pece. C'est pourquoi le Tribunal n'attache pas
a"importance decisive aux rares precedents dispa-
rates de la jurisprudence internationale ou nationale
et n'accepte comme concluants, en leur generahte,
ni le jugevnent de la Cour hellenique pour les ties
de la Mer Egee de 1924 (No 27) [Themis, vol. 35,
p. 294], cite dans I'Annual Digest of Public Inter-
national Lazv Cases 1923/1924, No 36, reconnaissant
la transmission de responsabilite a la Grece meme en

matiere de dettes purement delictuelles, ni ceux de
VAmerican and British Claims Arbitration Tribunal
des 23 novembre 1923 et 10 novembre 1925, la de-
niant dans les cas comparables de I'annexion a la
Grande-Bretagne par la force des armes de I'Etat
du Transvaal et de Vine orp oration aux Etats-Unis
de Varchipel de Hawaii. La diversite des hypotheses
possibles de succession territoriale, les considera-
tions politiques qui souvent president a la solution
des problemes juridiques y relatifs et la rarete des
decisions arbitrages ou judiciaires qui resolvent le
probleme d'une maniere vraiment nette et sans equi-
voque a la suite d'une argumentation convaincante
expliquent tant les flottements de la pratique inter-
nationale que Vetat chaotique de la doctrine.

"Dans le cas d'espece, il s'agit de la violation
d'une clause contractuelle par le pouvoir legislatif
d'un Etat insulaire autonome dont la population
avait durant des dizaines d'annees passionncment
aspire, meme par la force des armes, a s'unir a la
Grece, consideree comme mere patrie, violation re-
connue par ledit Etat lui-meme comme constituant
une infraction au contrat de concession, realisee en
faveur d'une cotnpagnie de navigation ressortissant
a ladite mere patrie, endossee par cette derniere
comme s-i cette infraction etait reguliere et finale-
ment maintenue par elle, meme apres Vacquisition
de la souverainete territoriale sur Vile en question.

"Dans de telles conditions, le Tribunal ne pent
arriver qu'd la conclusion que la Grece, ayant fait
sienne la conduite illegale de la Crete dans son passe
recent d'Etat autonome, est tenue, en qualite d'Etat
successeur, de prendre a la charge les consequences
financieres de I'infraction au contrat de concession.
Sinon, la violation avouee d'un contrat commise par
Vun des deux Etats lies par un passe et un destin
communs, de Vassentiment de Vautre, auraii, au cas
de leur fusion, comme consequence foncierement in-
just e d'aneantir une responsabilite financiere certaine
et de sacrifier les droits incontestables d'une societe
privee concessionnaire a un soi-disant principe ge-
neral de non-transmission de dettes en cas de suc-
cession territoriale, qui en realite n'existe pas coymne
principe general et absolu. Dans ce cas-ci, le Gou-
vernement hellenique a a bon droit commence par
reconnoitre lui-meme sa responsabilite.

"Dans les developpements qui precedent, le Tri-
bunal est parti de la premisse que les actes des auto-
rites cretoises de 1908 constituent la violation d'une
clause contractuelle. Le Tribunal tient a ajouter a
ces developpements argumenti causa que meme si
Von considerait la dette ainsi creee par la violation
d'une clause contractuelle comme une dette delic-
tuelle ou quasi delictuelle a raison de son origine
dans un acte illicite de I'Etat, la conclusion ri'en se-
rait pas diffcrente. La these, plutot doctrinale que
jurisprudcntielle, selon laquelle il ne saurait jamais
etre question de transmission — ou plus correctement:
de transition, puisqu'il ne s'agit pas ici d'effets d'actes
dc volonte humaine, niais plutot de consequences
automatiques et de plein droit de changements terri-
toriaux — a"obligations delictuelles a I'Etat successeur
n'est pas, dans sa generalite, bien fondee. Ici encore
la solution devra dependre des traits particuliers a
chaque cas d'espece. Une obligation creee par un
dclit international proprement dit, commis en viola-
tion directe du droit des gens, tel que Venvahisse-
ment d'un tcrritoire neutre ou la destruction arbi-
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traire d'un navire exempt du droit de prise, est de
toute autre nature qu'une obligation qui prend son
origine dans le domaine du droit prive ou du droit
administrate et qui ne donne naissance a une recla-
mation Internationale qu'a la suite d'un deni de
justice. L'hypothese de Vunion volontaire de deux
Etats independants en un Etat unitaire ou federatif
differe essentiellement de celle de Vannexion d'un
Etat a un autre par la force des armes. Le demem-
brement d'un Etat unitaire en deux ou plusieurs
Etats nouveaux presente des traits caracteristiques
qui different de ceux inherents a la secession d'une
colonie de la mere patrie comme un nouvel Etat inde-
pendant. Toutes ces differences ne peuvent pas ne
pas exercer une influence decisive sur la solution
du probleme de la succession d'Etats meme en obli-
gations delictuelles. Quelle justice, ou meme quelle
logique juridique y aurait-il, par exemple dans l'hy-
pothese d'un delit international commis contre une
autre Puissance par un Etat qui ulterieurement se
scinde en deux Etats nouveaux independants, a con-
siderer ces derniers comme delies d'une obligation
inter national e de reparation qui aurait sans aucun
doute possible pese sur I'Etat ancien predecesseur,
auteur du delit? Certaines tendances dans la doctrine
necessitent done clairement une reconsideration a
raison de la nature differente des obligations delic-
tuelles possibles et de la diver site des hypotheses
possibles de succession territoriale.

"L'argument doctrinal qui est quelquefois invoque
a I'appui de la theorie de la non-transmission de
dettes delictuelles ou quasi delictuelles par certains
auteurs de langue allemande, a savoir que ces dettes
presenteraient un caractere "au plus haut degre per-
sonnel" (hochstpersonlich) n'a aucune force convain-
cante. Si cet argument formulait en verite un prin-
cipe general de droit, il devrait egalement jouer et
au meme titre dans le droit civil, mais il est loin
d'en etre ainsi. Bien au contraire, les dettes delic-
tuelles de personnes privies, qui presenter aient exac-
tement le meme caractere "hautement personnel",
passent gcneralement aux heritiers. Ce n'est pas a
dire que les principes de droit prive soient applica-
bles comme tels en matiere de succession d'Etats,
mais seulement que le seul argument qui soit quel-
quefois invoque pour nier la transmission de dettes
delictuelles n'a pas de valeur.

"Le Tribunal estime par consequent que, contrai-
rement a la reclamation No 11, la reclamation No 4,
qui au surplus n'a rien d'odieux pour la Grece et est
susceptible de liquidation aisee, doit etre admise."69

Claim No. 1

101. The Tribunal upheld this claim presented by
Collas and Michel in respect of the non-payment of
the lighthouse dues by ships which had been requisi-
tioned by Greece during the occupation of Turkish
territory and which had continued not to pay even
after the territory concerned had passed to Greece.
Greece argued that no dues were required under the
concession under a clause exempting warships "pro-
perly so called." It was held that this provision did
not apply to requisitioned ships and that Greece was
therefore liable for having acted in violation of the
concession. See also Lighthouses Concession Case,
Claim No. 27, paras 83-84, supra.

69 Ibid., at pp. 82-4.

V. State succession in relation to public property
and public debts, including apportionment of
debts and revenue

(A) STATE SUCCESSION IN RELATION TO PUBLIC
PROPERTY

APPEAL FROM A JUDGMENT OF THE HUNGARO-
CZECHOSLOVAK MIXED ARBITRAL TRIBUNAL (THE
PETER PAZMANY UNIVERSITY V. THE STATE OF
CZECHOSLOVAKIA) ( 1 9 3 3 ) , HUNGARY V. CZECHO-
SLOVAKIA

Permanent Court of International Justice, Series A/B
No. 61

102. Czechoslovakia appealed to the Permanent
Court of International Justice against a judgment
given by the Hungaro-Czechoslovak Mixed Arbitral
Tribunal, in which it had been held that Czechoslo-
vakia should return certain landed property, situated
in territory transferred from the former Austro-
Hungarian Monarchy in Czechoslovakia, to the Peter
Pazmany University of Budapest.

103. The Government of Czechoslovakia argued
before the Permanent Court that the University of
Budapest lacked legal capacity to pursue its claim, its
personality having been merged with that of the Hun-
garian State; such property as it might own was there-
fore public in character and could be retained by Cze-
choslovakia as the successor State. The Permanent
Court, however, whilst stating that article 191, para-
graph 1, of the Treaty of Trianon,70 which provided
for the transfer of public property to the successor
State, "applies the principle of the generally accepted
law of State succession",71 found that the University
had a juridical personality independent of that of the
Hungarian State and accordingly upheld its claim for
the restoration of its properties as a private body.

CESSION OF VESSELS AND TUGS FOR NAVIGATION ON
THE DANUBE (1921)

Allied Powers (Czechoslovakia, Greece, Rumania,
Serb-Croat-Slovene Kingdom); Germany, Austria-
Hungary and Bulgaria.

Arbitrator (Hines) appointed under Treaty of Ver-
sailles, article 339; article 300 of Treaty of St.
Germain; article 284 of Treaty of Trianon and
article 228 of Treaty of Neuilly-sur-Seine

Reports of International Arbitral Awards, vol. I, p. 97

104. The above-mentioned articles provided for the
cession of vessels and tugs by Germany, Austria, Hun-
gary and Bulgaria to the Allied Powers, according to
the amounts and specifications determined by an Arbi-
trator designated by the United States. The Arbitrator
was also empowered to decide questions relating to
vessels whose ownership or nationality was in dispute.
The Award given dealt largely with the application
of the laws of war and of the particular articles of the
Peace Treaties relating to shipping seized by the Allied
Powers during October and November 1918.

105. In the course of the proceedings Czechoslovakia
presented a claim to a proportion of the property of

7 0 "States to which territory of the former Austro-Hungarian
Monarchy is transferred and States arising from the dismem-
berment of that Monarchy shall acquire all property and pos-
sessions situated within their territories belonging to the former
or existing Hungarian Government."

7 1 P.C.I.J., Series A / B , No. 61, at p. 237.
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certain shipping companies which the former Austrian
Empire and Hungarian Monarchy had either owned,
in whole or in part, or subsidized, on the ground that
"these interests were bought with money obtained from
all the countries forming parts of the former Austrian
Empire and of the former Hungarian Monarchy, and
that such countries contributed thereto in proportion
to the taxes paid by them, and therefore, are to the
same proportionate extent the owners of the property".72

Austria and Hungary argued that Czechoslovakia had
no rights to succeed to property except those granted
under the Treaties of St. Germain and Trianon, which
confined Czechoslovakia's rights of succession to State
property situated in Czechoslovakia. The Arbitrator held
that he lacked jurisdiction under the treaty provisions
to consider Czechoslovakia's claim.

CLAIM OF FINNISH SHIPOWNERS AGAINST GREAT BRITAIN
IN RESPECT OF THE USE OF CERTAIN FINNISH VESSELS
DURING THE WAR ( 1 9 3 4 )

Finland v. Great Britain

Arbitrator (Bagge) appointed under a Special Agree-
ment of 30 September 1932

Reports of International Arbitral Awards, vol. I l l ,
p. 1479

106. During 1916 and 1917 thirteen ships belonging
to Finnish shipowners were used by the British Govern-
ment, having been handed over to the British authorities
by the Russian Government under wartime agreements
entered into between the two States. After the war,
when Finland became independent, the shipowners
claimed payment for the ships used, including com-
pensation for three ships which had been sunk. The
British Board set up to deal with such claims dismissed
the application on the ground that the requisition had
been carried out by Russia and not by Great Britain.
The Finnish Government referred the matter to the
Council of the League of Nations, which recommended
that the preliminary question of whether or not the
municipal remedies available under English law had
been exhausted should be submitted to arbitration.

107. In the course of the arbitral proceedings it
was argued that the Finnish Government had succeeded
to the position of the Russian Government under the
wartime agreements with Great Britain, under which
Great Britain had agreed to pay Russia at official charter
rates, as regards ships over which the Finnish State
had become sovereign and which belonged to persons
who had become Finnish nationals. This argument was
apparently accepted by the Arbitrator, although he did
not find it necessary to give an express ruling on this
aspect in reaching the conclusion that the Finnish ship-
owners had in fact exhausted the means of recourse
available to them under English law.

(B) STATE SUCCESSION IN RELATION TO THE PUBLIC

DEBT

OTTOMAN PUBLIC DEBT ARBITRATION ( 1 9 2 5 )

Bulgaria, Iraq, Palestine, Transjordan, Greece, Italy
and Turkey

Arbitrator (Borel) appointed under articles 46 and 47
of the Treaty of Lausanne, 1923, by the Council of
the League of Nations

Reports of International Arbitral Awards, vol. I,
p. 529

108. The Treaty of Lausanne of 1923 provided for
the partition of the Ottoman public debt between
Turkey, the newly created States which had formed part
of the Ottoman Empire, and the States which had
received territory, formerly within the Ottoman Empire,
either after the Balkan Wars or after the First World
War, according to the proportion of the total revenue
of each of the ceded territories to the average total
revenue of the Ottoman Empire during the financial
years 1910-1912.

109. In the course of the arbitration regarding the
application of the provisions of the Treaty, Iraq, Pales-
tine and Transjordan argued that there was no prin-
ciple of international law requiring States acquiring
territory to take over a share of the public debt; the
Treaty of Lausanne had therefore defined the propor-
tion to be borne by such States as a treaty obligation,
and any excess was to be met by Turkey. The Arbi-
trator stated his opinion as follows:

" . . . il n'est pas possible, malgre les precedents
deja exist ants, de dire que la Puissance cessionnaire
d'un territoire est, de plein droit, tenue d'une part
correspondante de la dette publique de I'Etat dont
il faisait partie jusqu'alors. La solution du probleme
ici souleve est a chercher dans le Traite meme, et, d>
I'egard de la D.P.O., la situation juridique de la
Turquie n'est nullement identique a celle des autres
Etats interesses. En droit international, la Republique
turque doit etre consider ee comme continuant la
personnalite de VEmpire ottoman. C'est a ce point
de vue qu'evidemment le Traite se place., preuve en
soient les articles 15, 16, 17, 18 et 20, qui n'auraient
guere de sens si, aux yeux des Hautes Parties con-
tractantes, la Turquie e'tait un Etat nouveau, au inemc
litre que I'Irak ou la Syrie. La raison d'etre de I'article
99 du Traite n'est pas celle qu'a indiquce, lors des de-
bats, le Representant du Gouvernement turc. Elle re-
side dans le fait que la guerre a etc consider ee comme
ayant mis fin, cntre Puissances belliger antes, a toutes
conventions autres que celles dont le trait particulier
est de dcployer leurs effets preciscnient an cours
des hostilites; et la declaration formeUe faite a Lau-
sanne par M. Bomfard (Actes de la Conference de
Lausanne, lere serie, Tome III, p. 221) prouve que
le point de vue auquel se place la Turquie n'a pas
etc admis par les autres Puissances signataires du
Traite. La D.P.O. est sa dette, dont elle n'est liberee
que dans la mesure oil le Traite I'en decharge pour
en grever d'autres Etats (article 46, alinea 2)."73

LIGHTHOUSES CONCESSION CASE ( 1 9 5 6 )

France v. Greece

Arbitral Tribunal established under a Special Agree-
ment of 15 July 1931

Award dated 24-27 July 1956

Counterclaim No. I7 4

110. Greece submitted a counterclaim for its share
of the lighthouse dues collected by the French con-
cession holders, Collas and Michel, between 1913 and

72 R.I.A.A., vol. I, at p. 120.

™ R.I.A.A., vol. I, at p. 573.
74 See also Lighthouses Concession Case, Counterclaim No.

1, para. 81, supra.



150 Yearbook of the International Law Commission, Vol. II

1928. It was held that the plea must fail on the ground
that, although Greece had succeeded to Turkey's po-
sition as the grantor State in respect of the lighthouse
concession, her right to receive the share of the light-
house receipts formerly going to Turkey was subject
to the latter's prior assignment of that share to certain
creditors, as guarantee for State loans raised in 1904,
1907 and 1913. The loans in question had been main-
tained by the Treaty of Lausanne, and Greece was
amongst the successor States called upon to repay
them.

"Le maintien des avances et leur repartition entre
la Turquie et les Etats successeurs etaient en accord
complet avec les principes generaux du droit interna-
tional public commun, prescrivant le respect des droits
patrimoniaux acquis en cas de changements terri-
toriaux. ha seule question douteuse dans ce domaine
est celle de savoir si un droit patrimonial particulier
compte parmi ces droits acquis. Le Tribunal n'hesite
pas, toutefois, a considerer comme tels des droits
decoulant d'un contrat d'emprunt, tel que les contrats
precites, conclus entre un Etat et une ou plusieurs
personnes privees."™

111. The Treaty of Lausanne had made certain
changes in the method and rate of repayment of the
loans, but in all other respects "les contrats continuent
d'etre regis par leur propre loi".76 Default on the part
of a successor State in making repayment in accord-
ance with the Treaty provisions (as had occurred in
the case of Greece) ". . . quelle qu'en puisse avoir ete
la raison, n'a eu d'autre effet que de maintenir les
droits et obligations preexistants dans leur teneur pri-
mitive."™

(C) APPORTIONMENT OF THE PUBLIC DEBT AND

REVENUE

LIGHTHOUSES CONCESSION CASE ( 1 9 5 6 )

France v. Greece

Arbitral Tribunal established under a Special Agree-
ment of 15 July 1931

Award dated 24-27 July 1956

Claim No. 6>77

112. During its decision relating to this Claim the
Tribunal considered the question of the basis for the
division of lighthouse receipts between Greece and
Turkey according either to the proportion of the former
Ottoman coastline held by Greece, or according to the
place of collection.

". . . Le Tribunal adopte la derniere solution. Rien
ne suggere en effet que I'article 9 du Protocole XII
de Lausanne ait envisage une methode de repartition
des droits et charges de la concession parmi les Etats
successeurs autre que celle qui consiste a s'adapter a
la division nouvelle des territoires turcs en unites
geographiques nationales distinctes. On pent constater
ainsi que la repartition des droits ct charges resultant
de la concession obcit a d'autres principes qu'a ceux
qui ont ete appliques a la repartition des dettes."78

ADMINISTRATIVE DECISION NO. I ( 1 9 2 7 )

United States, Austria, Hungary

Claims Commissioner (Parker) appointed under Special
Agreement of 26 November 1924
Reports of International Arbitral Awards, vol. VI,

p. 203

113. In the course of this arbitration79 regarding
the payment of compensation by Austria and Hungary
for the damage caused to United States property by
the former Austro-Hungarian Dual Monarchy during
the First World War, the Commissioner held that
compensation should be borne as to 63.6 per cent by
Austria and as to 34.6 per cent by Hungary. It was
upon this basis that the former Austrian Empire and
the former Kingdom of Hungary had apportioned the
joint expenditures of the Austro-Hungarian Dual Mon-
archy. This ratio of apportionment was also that pro-
visionally adopted by the Reparations Commission set
up under the Treaties of St. Germain and Trianon. See
also Cession of Vessels and Tugs for Navigation on the
Danube, paras. 104-105. supra.

VI. State succession in relation to the legal system
of the preceding State

CENTRAL RIIODOPE FORESTS CASE (1931: 1933)

GREECE V. BULGARIA

Arbitrator (Undcn) appointed by the Council of the
League of Nations under article 181 of the Treaty
of Neuilly

Reports of International Arbitral Awards, vol. I l l , p.
1389 and p. 1405

114. In the course of this arbitration80 Bulgaria con-
tended that the official certificates issued by the Turkish
authorities to Greek concession holders in 1913 were
invalid as the Ottoman Empire no longer exercised
authority over the territory in question at that date.
The arbitrator held that:

"L3engagement assume par la Bulgarie de respecter
les Hires officiels emanant des autorites ottomanes
implique I3obligation de reconnoitre les certificats
de proprictc dunient emis par I'autorite ottomane
compctcntc sur la base du registre foncier hire dans
lequcl les hnmeublcs etaient inscrits.3381

GERMAN INTERESTS IN POLISH UPPER SILESIA ( 1 9 2 6 )

Germany v. Poland

Permanent Court of International Justice, Series A,
No. 7
115. In the course of this case between Germany

and Poland82 the Permanent Court held that restrictions
imposed by treaty on Poland's legislative authority in
the ceded territory could not apply to "constitutional
and public law provisions the maintenance of which
would have been incompatible with the transfer of sove-
reignty".83 See also Settlers of German Origin in Ter-
ritory Ceded by Germany to Poland, paras. 39-44, supra.

™ Award dated 24-27 July 1956, at p. 122.
7« Ibid., at p. 123.
7 7 See also Lighthouses Concession Case, Claim No. 8,

paras. 78-79, supra.
7 8 Award dated 24-27 July 1956, at p. 96.

7 9 See also para. 16, supra.
8 0 See also paras. 70-74, supra.
si R.I.A.A., vol. I l l , at p. 1427.
8 2 See also paras. 45-52, supra.
8 3 P.C.I.J., Series A, No. 7, at p. 22.
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VII. State succession in relation to nationality

ACQUISITION OF POLISH NATIONALITY CASE (1924)

GERMANY V. POLAND

Arbitrator (Kaeckenbeeck) appointed under a Protocol
of 15 April 1934

Reports of International Arbitral Awards, vol. I, p. 401

116. The Treaty of 1919 between the Allied Powers
and Poland and article 91 of the Treaty of Versailles
provided for the acquisition of Polish nationality by
German nationals "habitually resident" in Poland after
the cession of territory which followed the First World
War. After a dispute had arisen as to the interpretation
of the term "habitually resident", the Permanent Court
of International Justice stated in an Advisory Opinion84

that the phrase "habitually resident" (or residence) was
to be interpreted by reference to the habitual residence
of the parents at the date of birth of the person con-
cerned, and not by reference to the habitual residence
of the parents at the date when the Treaty with Poland
came into effect. Further difficulties arose, however, as
to the practical application of the principle laid down
by the Permanent Court and the Council of the League
of Nations invited the parties to place their disputes
as to questions of interpretation before the President
of the Upper Silesian Arbitral Tribunal, to whom full
arbitral powers were given.

117. Amongst the various points of detail raised
for decision was whether the term "habitual residence"
(domicile) was to be denned by reference to the whole
of Poland or only by reference to the territory ceded
by Germany to Poland. The Arbitrator found that,
in the absence of any treaty stipulation based on the
latter interpretation, the requirement was to be deter-
mined by reference to the full extent of Polish territory.

118. The Treaties concerned provided that persons
who would otherwise have become Polish nationals
might opt for another nationality. Germany contended
that those who opted for German nationality might
retain their residence in Poland.

"II jaut admettre . . . qu'un Etat cessionnaire a nor-
tnalement le droit d'exiger I'emigration des habitants
du territoire cede qui ont opte en javeur du pays

cedant. Ce principe, consacre par la pratique Inter-
nationale, et expressement admis par les meilleurs
auteurs; se trouve a la base meme des dispositions
conccrnant I'option inserees dans les recents Traites
de

s* P.C.I.J., Series B, No. 7.

119. It was therefore held that the suppression
of Poland's right to require the emigration of those
opting for another nationality would have been so ex-
ceptional as to require an express treaty provision. Since
the Treaties concerned contained no strict stipulation
but only, at most, a temporary suspension of Poland's
right to demand emigration, Poland was entitled to
order the optants to leave at the end of the specified
period.

T H E MAVROMMATIS JERUSALEM CONCESSIONS (1925)

GREECE V. GREAT BRITAIN

Permanent Court of International Justice,
Series A, No. 5

120. After its decision in 192486 regarding the con-
cessions granted to Mavrommatis by the Ottoman au-
thorities before Great Britain became the Mandatory
in Palestine, the Permanent Court of International
Justice was asked to consider an objection raised by
Great Britain to the effect that, since Mavrommatis
was described in the concession as an Ottoman subject,
he could not claim the right to benefit by the terms
of Article 9 of Protocol XII of the Treaty of Lausanne.
This provided for the subrogation of the successor State
to the rights and obligations of Turkey "towards the
nationals of the other contracting Powers" under con-
cessionary contracts concluded with Ottoman authorities
before 29 October 1914. The Court held, however,
that Article 9 of Protocol XII "contemplates the real
nationality of the beneficiaries" and that it was:

" . . . on the nationality of the real beneficiaries and
not on the mere legal national status of the conces-
sionnaire that the question of subrogation depends."87

121. Since the real nationality of Mavrommatis was
Greek, Great Britain was held to be under an obligation
to respect his concession in accordance with the pro-
visions of the Protocol.

85 R.I.A.A., vol. I, at p. 427.
8e P.C.I.J., Series A, No. 2; see paras. 75-77, supra.
87 P.C.I.J., Series A, No. 5, at p. 31.


