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Preliminary note

1. In submitting this report, the Special Rapporteur
wishes to make the following points clear:

(a) This should be viewed as a preliminary, not
a final, report, for the question is one on which no
clearly defined solutions have crystallized either in
the literature or in the precedents and, consequently,
the Commission will have to be consulted before
definitive positions and decisions are adopted.

(b) There are no world-wide established precedents
on a number of problems covered by this subject,
and practice is very varied, differing from one
country to another; it is therefore difficult to refer
authoritatively to existing solutions. This explains
the absence of quotations from established sources
in previous statements of specific positions. The
Special Rapporteur considers it his duty to make
this preliminary observation.

(c) Accordingly, this report for the Commission's
1964 session should not be regarded as final, nor
should it be assumed that the Special Rapporteur
has decided not to make further additions and
corrections.

id) The purpose of this report is to raise a number
of problems, to place them before the Commission
with a view to obtaining from it suggestions and
instructions for the preparation of the final draft.

2. Since we are dealing with a new question so far
as the establishment of rules is concerned and indeed
a new phenomenon in international relations, the Special
Rapporteur felt that some questions should be put
forward and explained in greater detail than usual, so
that the members of the Commission might be better
informed about them.

Introduction

1. History of the idea of defining rules relating
to ad hoc diplomacy in the United Nations

3. In discussing whether it was necessary to define
on a modern basis the rules relating to diplomatic
relationsx the International Law Commission noted

very particularly that there were questions relating to
ad hoc diplomacy, that is to say, to temporary envoys
entrusted with special missions for limited purposes,
which should not be considered as identical with
resident diplomacy. The Commission decided at its
eleventh session (1959) to include the question of
ad hoc diplomacy as a special topic on the agenda
of its twelfth session (1960).

4. Mr. A. E. F. Sandstrom, the Special Rapporteur of
the Commission, submitted his report2 to the twelfth
session, and on the basis of this report the Commission
took decisions and made recommendations for the rules
concerning special missions. The Commission's draft
was very brief. It took the view that the rules on
diplomatic relations in general prepared by the Com-
mission should on the whole be applied to ad hoc
diplomacy by analogy. The Commission expressed the
opinion that this brief draft on ad hoc diplomacy based
on the idea of applying the general rules by analogy
should also be transmitted to the Conference on
Diplomatic Intercourse and Immunities which was to
convene at Vienna in the spring of 1961. But the
Commission nevertheless stressed that it had not been
able to give this subject the thorough study it would
normally have done. For that reason the Commission
regarded its draft as only a preliminary survey, carried
out in order to put forward certain ideas and suggestions
which could be taken into account at the Vienna
Conference.3

5. At its plenary meeting on 12 December I9604

the United Nations General Assembly decided, on the
recommendation of the Sixth Committee, that these draft
articles should be referred to the Vienna Conference
with the recommendation that the Conference should
consider them together with the draft articles on
diplomatic intercourse and immunities. The Vienna
Conference placed this question on its agenda and
appointed a special Sub-Committee.5

6. The Sub-Committee noted that these draft articles
did little more than indicate which of the rules on
permanent missions applied to special missions and

1 The question was raised in the United Nations General
Assembly by Yugoslavia, and, on the Iatter's proposal, it was
referred to the International Law Commission of the United
Nations, which was asked to find a solution. This initiative led
to the adoption of the Vienna Convention on Diplomatic
Relations in 1961.

* Yearbook of the International Law Commission, I960,
vol. n , p. 108.

8 Ibid., p. 179.
4 Resolution 1504 (XV).
5 The Sub-Committee was composed of the representatives

of Ecuador, Iraq, Italy, Japan, Senegal, USSR, United Kingdom,
United States of America, and Yugoslavia. See the Sub-
Committee's report in United Nations Conference on Diplomatic
Intercourse and Immunities, 1961, Official Records, vol. II.
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which did not. The Sub-Committee adopted the view
that the draft articles were unsuitable for inclusion in
the final convention without long and detailed study
which could take place only after a set of rules on
permanent missions had been finally adopted.6 For
this reason the Sub-Committee recommended that
the Conference should refer this question back to
the General Assembly so that the Assembly could
recommend to the International Law Commission
further study of the topic, i.e., that it continue to
study the topic in the light of the Vienna Convention
on Diplomatic Relations which was to be established.
At a plenary meeting of the Vienna Conference on
10 April 1961, the Sub-Committee's recommendation
was adopted.7

7. The matter was again submitted to the United
Nations General Assembly. On 18 December 1961,
the General Assembly on the recommendation of the
Sixth Committee decided to request the International
Law Commission to study the subject further and to
report thereon to the General Assembly.8

8. Pursuant to this decision, the question was referred
back to the International Law Commission, which
decided to place it on its agenda (decision of
27 June 1962).9 The Commission requested the United
Nations Secretariat for its part to prepare a
memorandum 10 which would serve as a basis for the
discussions on this topic at its 1963 session. Thereafter
the Commission placed this question on the agenda of
its fifteenth session (1963).
9. At its fifteenth session, the Commission decided
to entrust this question to the Special Rapporteur. In
that connexion, the Commission took the following
decision:u

"With regard to the approach to the codification
of the topic, the Commission decided that the Special
Rapporteur should prepare a draft of articles. These
articles should be based on the provisions of the
Vienna Convention on Diplomatic Relations, 1961,
but the Special Rapporteur should keep in mind that
special missions are, both by virtue of their functions

' and by their nature, an institution distinct from
• permanent missions. In addition, the Commission
thought that the time was not yet ripe for deciding
whether the draft articles on special missions should
be in the form of an additional protocol to the
Vienna Convention, 1961, or should be embodied
in a separate convention or in any other appropriate
form, and that the Commission should await the
Special Rapporteur's recommendations on that
subject."

10. In addition, the Commission considered again
whether the topic of special missions should also cover

* Loc. cit.
' Ibid., Document A/CONF.20/10/Add.l, Resolution I.
8 Resolution 1687 (XVI).
9 Yearbook of the International Law Commission, 1962,

vol. II, p. 192, para. 76.
10 Memorandum circulated as document A/CN.4/155,

printed in Yearbook of the International Law Commission,
1963, vol. H.

11 See ibid., p. 225, para. 64.

the status of representatives of States at congresses and
conferences. On this point, the Commission at its
fifteenth session inserted in its annual report to the
United Nations General Assembly the following
paragraph:12

"With regard to the scope of the topic, the
members agreed that the topic of special missions
should also cover itinerant envoys, in accordance
with its decision at its 1960 session. At that session
the Commission had also decided not to deal
with the privileges and immunities of delegates to
congresses and conferences as part of the study of
special missions, because the topic of diplomatic
conferences was connected with that of relations
between States and inter-governmental organizations.
At the present session, the question was raised again,
with particular reference to conferences convened by
States. Most of the members expressed the opinion,
however, that for the time being the terms of
reference of the Special Rapporteur should not
cover the question of delegates to congresses and
conferences."

2. The object of this report
and the practical importance of the question

11. The problem of ad hoc diplomacy is becoming
increasingly important in international law and in
international relations, where it appears in a new form
while at the same time, in theory, it has remained, as it
were, non-existent — or rather, writers on international
law do not make it a special object of their research
and mention it only in passing, as an adjunct to the
general notion of diplomacy.

12. Many writers are still in bondage to the "classic"
conception of this notion. They speak of ad hoc
diplomacy in the past tense, as though it were something
fallen into disuse and displaced by resident, permanent
diplomacy. There are writers, even today, who regard
ad hoc diplomacy as simply a matter of ceremonial or
etiquette missions, which they believe to have been for
some time past the only occasions for the dispatch of
special ambassadors, all other diplomatic affairs having
been transferred to permanent missions. Other writers,
more realistic in outlook, concede that the assignment
of special envoys and missions of sovereign States to
international congresses and conferences, which are
becoming increasingly frequent, also constitutes ad hoc
diplomacy in the form of special delegations and
delegates, and they rightly regard this as a virtual
revival of the institution of ad hoc diplomacy. This
is not all, however. The ever-growing influence of
political control, the democratization of State political
systems in general, the increasingly active participation
of politicians, and particularly of Heads of Govern-
ment and Ministers for Foreign Affairs, in international
relations, and the closer and more direct "summit" and
"high-level" contacts have resulted in the transference
of a large volume of affairs from resident to ad
hoc diplomacy. As statesmen become more mobile,

Loc. cit., para. 63.
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communications more rapid, and the diplomatic
apparatus more bureaucratic, and as it becomes
necessary to find speedy solutions to international
political problems, ad hoc diplomacy has assumed new
forms and a new content. The real importance of
"flying diplomacy" increases daily. Travel by high-
ranking representatives of States, contacts between
them, rapid discussions of a range of subjects, and
"high-level" negotiations between States, have never
been so common as they are today. It is no exaggeration
to state that the regular duties of Ministers for Foreign
Affairs include flying to other States for negotiations,
or to prepare for negotiations, with their colleagues,
and in turn receiving these in their own home countries.
One of the chroniclers of our age tells us that, in the
great capital cities, there are "queues" of ministers
from foreign countries "awaiting their turn", because
ad hoc diplomacy has not yet succeeded in emancipating
itself from certain rules of protocol which prohibit the
simultaneous reception of more than one senior official
if they are not taking part in joint negotiations. He
foresees that this rule of protocol will soon have to be
dropped, so that "flying diplomacy" may be recorded
in a number of separate columns in the host's appoint-
ments book. This alone suffices to show how far ad hoc
diplomacy has become a real necessity in advanced
international relations and in their emancipation from
the monopoly of resident diplomacy as the sole
instrument of international negotiations, outside inter-
national congresses and conferences.

13. A further point is that international relations are
no longer purely political and consular. There is no
field of social life today in which direct contacts between
States are lacking. It would be wrong to assume that
technical contacts between sovereign States are con-
centrated entirely in such international organizations
as the specialized agencies. On the contrary, the
specialized agencies, despite their desire to become
centres of international life in specific technical fields,
generally stimulate and encourage direct bilateral
contacts among their own members; in some cases,
the agencies even impose an obligation on their
members to maintain relations with each other, either
permanently or at intervals, for negotiations, the
conclusion of agreements, the exchange of information,
and the solution of current affairs. A mere glance at
the activities of this kind carried on by the International
Civil Aviation Organization suffices to prove this. The
practical implementation of its instruments, as multi-
lateral treaties, requires permanent contacts between the
member countries of the Organization, while the latter
confines itself to registering and studying the results
of those contacts and taking action to smooth out any
resulting difficulties. The list of contracts registered —
bilateral, multilateral, restricted and regional — which
is published by ICAO shows clearly how many inter-
national contacts were necessary before results were
achieved. In studying documents of this kind, the Special
Rapporteur could not fail to note that most of the
contracts to which they relate were brought into being
through ad hoc diplomacy, whereas arrangements
concluded through negotiations and contacts between
resident missions and representatives of the receiving

State in which the treaty was concluded are very rare.
Needless to say, this example applies to all fields.

14. In his desire to go thoroughly into the question
of ad hoc diplomacy, the Special Rapporteur is obliged
to point out that, according to one school of thought,
such diplomacy is limited entirely to strictly political
missions, and the notion of ad hoc diplomacy does not
extend to "technical" missions. In his view, this
conception is fundamentally unsound and not in
keeping with the notion of diplomacy in general. The
characteristic of diplomacy is that it represents the
State in its relations with another State (or with other
subjects of international law). The object of these
relations is any situation in which the relation of
sovereignty is manifest. Any action in this category is
international in nature, and consequently political in
nature also ; for all such questions are complex, in that
they have both a technical aspect and a political aspect,
although the latter is not present to the same degree
in all such matters. It emerges more clearly in some
situations, less clearly in others, but it is nevertheless
everywhere present, and any international relation is a
relation between sovereignties. Whenever any inter-
national contact takes place, it is the duty or diplomacy
to represent the State in relations of that kind,
and therefore special missions and special delegates
responsible for dealing with these problems are ad hoc
diplomats. It may be that, apart from the general rules,
certain special rules also apply to such diplomats,
because of the specific nature of their functions, but
their status must be, in substance, that of ad hoc
diplomats, and everything which in general, attaches
to the status of ad hoc diplomats therefore, of necessity,
applies also to them.

15. In view of the multiplicity of special missions and
of special delegates with technical functions, and of
the fact that international co-operation is constantly
expanding in these areas and that such functions are
of a recent character, it is clear that the notion of
ad hoc diplomacy is acquiring new and greater
importance and must be given special attention. This
special attention must be devoted, not only to studies
of an international phenomenon, but also to the need
for establishing adequate rules of positive law setting
out with precision the rights and obligations of ad hoc
diplomacy and, as a corollary, regulating mutual rela-
tions between States which send and receive represen-
tatives of this kind.

16. The lack of special rules on this subject in positive
public international law is due to the traditional idea that
the time of ad hoc diplomacy is past, that it is now only
employed in exceptional cases (ceremonial missions and
international meetings), that it is limited to official
visits of Heads of States and Governments (for which
there are, moreover, special rules), and that its sporadic
manifestations may be regulated by the analogous
application of the rules of public international law
concerning resident diplomacy. It took courage to
present the problem of ad hoc diplomacy as a special
subject for study and regulation, first to the International
Law Commission and later to the General Assembly
of the United Nations. This proposal was received
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favourably in principle, but it did not bear fruit.
Established traditions, indeed, are not easily changed.
For this, new conceptions are necessary, and as a first
step, the new phenomena must be faced and analysed.
The Special Rapporteur would not venture to assert
that the idea of establishing rules on this subject on
new foundations was entirely rejected. However, the
only result of this proposal within the Commission was
the confirmation of the old rule concerning the applica-
tion by analogy of the rules governing resident
diplomacy. This was due, on the one hand, to lack
of time for a detailed survey of a new phenomenon,
which had been inadequately explored in theoretical
studies despite the abundant practice, and, on the other
hand, to an error in the choice of method used in
approaching the problem. According to Article 13 of
the United Nations Charter and to the Statute of the
International Law Commission, there are undoubtedly
two methods of formulating rules of international law,
namely codification and progressive development.
Although the Commission acknowledges in theory the
need for an interpenetration of these two methods,
the Special Rapporteur, as a member of that Com-
mission who has participated in its work for the past
seven years, must nevertheless confess that preference
is still given to the straight codification method. In the
present case, the Commission has also sought substantia-
tion in existing positive international law. It is the
Commission's practice, in adapting the existing system
to new developments to amend and correct it.13

However, it has not hitherto shown either enough
determination or enough courage to take account of
recent developments in international relations and,
abandoning rules previously in force which are already
obsolete in practice, to establish adequate new rules.
That is why its 1960 draft convention on ad hoc
diplomacy proved abortive at the Vienna Conference
on Diplomatic Relations (1961). The brief reference to
the application by analogy of the rules governing
permanent missions appeared weak and inadequate
to the States participating in that Conference. They
sought sounder and more comprehensive solutions,
more consistent with the increasingly frequent instances
of ad hoc diplomacy. That Conference, moreover, took
the functional theory as its starting point and as the
fundamental idea for permanent diplomatic missions.
In the Vienna Convention on Diplomatic Relations
all the provisions were thought out in terms of the
actual situation and the functioning of the permanent
missions. To put forward the abstract idea that the
functioning of ad hoc diplomacy was identical with
that of permanent missions would be to ignore the facts.
However, in order to bring these facts to light and to
establish the legal rules appropriate to them, a detailed
analysis must be made of international relations as
they really exist. That is why this problem is again

on the agenda of the International Law Commission.
The international community of today expects that this
question will be resolved as soon as possible and that the
convention on ad hoc diplomacy will become the third
chapter in a code of modern diplomatic law, the first
two chapters of which have already been written.14

A decision has already been taken to prepare the fourth
chapter also (on the relations between States and
international organizations), which — as conceived by
the International Law Commission — will include
certain matters concerning ad hoc diplomacy (question
of the status of State delegations to international
meetings).15 State practice is impatiently awaiting this
part of the diplomatic code. It would not be wrong
to say that it is an absolute necessity of contemporary
international law. To meet the needs, however, this
part should not only be based on thorough analysis
and be in accord with the functional theory of the
position of the organs whose status it is to regulate,
but should also take account in its rules of the con-
temporary conditions of the international community
and of the progress and transformation of international
law. In other words, these rules should be a contribution
to the further progressive evolution of international law,
chiefly by their adaptation to the principles serving the
further development of friendly and peaceful relations
among peoples, and should seek to be an instrument
of peaceful coexistence.

17. The Special Rapporteur will seek in this report
to set out, from the legal viewpoint, the status of ad hoc

11 Admittedly the Commission had deliberately abandoned
this method and was seeking new solutions, when it displayed
a preference for the progressive development of international
law in its draft which, at the first Conference on the Law of
the Sea (Geneva, 1958) gave rise to Convention III (on the
Living Resources of the High Seas), but the reason for that is
to be found in the relevant resolutions of FAO and the United
Nations General Assembly.

14 These are the Vienna Convention on Diplomatic Rela-
tions, 1961, i.e., on the legal relations applicable to permanent
diplomatic missions, and the Vienna Convention on Consular
Relations, 1963.

15 In the Special Rapporteur's view, the considerations that
led the Commission to isolate the legal status of State delega-
tions to international meetings from the domain of ad hoc
diplomacy and to transfer it to the system of rules governing
international organizations were unduly pragmatic and practical.
The Commission's decision was based on two special considera-
tions : (a) since most present-day international meetings are
held under the auspices of international organizations and the
latter have standardized rules concerning the status of delega-
tions participating in such meetings, the Commission in practice
made no distinction between those meetings and the meetings
of the main and subsidiary organs of the international organiza-
tions (which, in the Special Rapporteur's opinion, is not
correct); (b) the legal rules concerning meetings held under
the auspices of international organizations must be expected to
crystallize and be applied also to other international meetings
not convened by or connected with international organizations.
To try to find and codify special legal rules for this second
group would be a duplication of work. The task will be easier
when the rules to be applied to meetings taking place under the
auspices of international organizations have been established.
It should be noted that for both groups there are abundant
positive law sources not only in the standardized provisions
of international organizations (although these have their
distinguishing features — for example, the system of curiae in
the International Labour Organisation), but also in the
customary rules and the regulations of a number of inter-
national conferences and congresses. In both cases the Com-
mission could make much more use of the codification method,
using for this purpose also the abundant literature dealing with
the practice, customs and rules pertaining to international
meetings. This literature has developed principally in com-
mentaries and studies on the functioning of the League of
Nations, the United Nations, the specialized agencies and their
organs.
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diplomacy, the ways and prospects of finding solutions,
and the rules governing ad hoc diplomacy in public
international law, confining himself exclusively to that
area of ad hoc diplomacy which should constitute a
separate subject, according to the conception of the
International Law Commission. Consequently, he will
exclude from his report certain phenomena which
otherwise, in his opinion, would form an integral part
of the notion of ad hoc diplomacy. Accordingly, in
this report he does not propose to deal with matters
relating to :

(a) visits by Heads of States and Governments
and by Ministers for Foreign Affairs, when they are
State or official visits to another State, even though
on such occasions certain diplomatic actions may be
undertaken and consequently, such visits represent,
in substance, the performance of an ad hoc diplomatic
mission. The reason for excluding them is that the
status of the participants in these actions and that
of their collaborators and of the persons in their party
are regulated by special rules hallowed by usage
which distinguish this group of actions from the
notion of ad hoc diplomacy ;

(b) specialized permanent missions existing side
by side with or replacing the ordinary diplomatic
missions, for these are extraordinary permanent
missions and not ad hoc diplomatic missions and
consequently by definition they do not come under
the notion of ad hoc diplomacy. At present there
are no general rules of international law applicable
to these missions, but their status is generally
regulated by treaty between the sending State and the
receiving State;

(c) the activities, even if performed regularly, of
delegates of States to institutional commissions which
are established by international agreement and whose
status is regulated in advance. These are permanent
organs in which ad hoc diplomats participate, but
their status is the subject of special provisions ;

(d) delegates and delegations to permanent inter-
national organizations. This is a new form of resident
diplomacy, which is wholly unrelated to ad hoc
diplomacy.

18. On the other hand, it should be understood, even
when it is not stated explicitly, that the Special
Rapporteur's report covers the notion of ad hoc
diplomacy in the more limited sense, including not only
periodic missions and delegates with purely political
functions, but also those whose tasks are considered
as being of a technical character. He regards them all as
ad hoc diplomats. Modern international relations can
no longer remain wedded to the conservative view that
ad hoc diplomacy is composed of special missions of a
ceremonial character or possibly of persons who carry
out certain political missions or hold a specific
diplomatic rank. Even the functions of resident
diplomats are today no longer exclusively diplomatic
and political. More new technical activities are assigned
to them each day, in the light of the development of
international relations at the present time. For this
reason permanent missions today include an ever
increasing number of experts styled special attaches,

and of advisers of diplomatic rank or at least with,
diplomatic status. As long as they perform their
functions by representing their sovereign State and
maintaining international relations, nobody thinks of
contesting their diplomatic character. If this is true
of the members of permanent missions, it should
a fortiori be true of the members of special missions
and special delegates. They should, indeed they must,
be included in the ranks of ad hoc diplomats.

19. Consequently, this report deals with a specific
international phenomenon which, the Special Rap-
porteur is convinced, has particular importance for
modern international relations.

3. Preliminary question: should the rules governing
special missions cover the regulation of the legal
status of delegations and delegates to international
conferences and congresses ?

20. At its fifteenth session, the International Law
Commission did not take a definitive position on this
question. It decided not to take a final decision until
it had received the recommendations of the Special
Rapporteur on the topic of special missions and of
the Special Rapporteur on the relations between States
and inter-governmental organizations.

21. The Special Rapporteur on the topic of special
missions has come to believe that the status of delega-
tions and delegates to international inter-governmental
conferences and congresses should be viewed from two
angles. On the one hand, consideration should be given
to congresses and conferences convened by international
organizations or held under their auspices. In view of
the wide-spread and, today, almost universally adopted
practice whereby the status of such delegations and
delegates is determined in advance either by the rules
of the organization convening the conference or congress
or by the letter of convocation, and whereby, in such
cases, a legal relationship is created between the delega-
tions and delegates to such meetings, on the one hand,
and, simultaneously, the convening organization and the
participating States on the other hand, the Special
Rapporteur considers that the status of such delegations
and delegates could be regulated under the legal rules
governing the relations between States and inter-
national organizations, even though these delegations
are essentially identical with those taking part in
conferences and congresses held outside international
organizations. The status of delegations and delegates
to conferences and congresses convened by one or more
States outside the international organizations is similar
in all respects to the status of special missions and, in
the Special Rapporteur's opinion, should be regulated
by the rules on special missions. He would point out,
however, that the distinction between the two types of
delegations is purely formal, the criterion being who
convenes the meeting.

22. The Special Rapporteur suggests that, as this
question is a preliminary one, it should be discussed
before the main question is taken up.

23. It should here be noted that delegates attending
international conferences and congresses are the most
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common example of ad hoc diplomats. Although the
Special Rapporteur does not intend to deal with this
category of diplomacy which, in the opinion of the
International Law Commission, should be considered
with the rules concerning relations between States and
inter-governmental organizations (a view with which
he is only partly in agreement), he is nevertheless
compelled to stress here one point only referring to
this kind of ad hoc diplomacy. The membership of
special missions of this kind sometimes includes repre-
sentatives of the sending State who are diplomats
already permanently accredited to particular States.
Since other rules exist concerning the activities in public
of permanently accredited diplomats (courteous conduct
in public with respect to the State to which they are
accredited) and there is the rule regarding the full
freedom of representation of a State at international
conferences, even though the State concerned may be
exposed to severe judgements and possibly violent
opposition and critical statements in the public meetings
of the conference, there is undeniably a certain conflict
in this case, at least so far as protocol is concerned.
However, the idea that during the conference and in
the performance of the delegate's function, his status
as an ad hoc diplomat takes precedence over his status
as a resident diplomatie is gaining more and more
ground.

24. During the period that such a representative is an
ad hoc diplomat, he does not cease to be a resident
diplomatic agent as well. That depends on the circum-
stances and the capacity in which he acts. Undeniably
such situations are not always desirable or agreeable.
That is why, when preparations are being made for a
conference of this kind and if the situation during the
conference is likely to be unpleasant, heads of per-
manent diplomatic missions urge their Governments
to excuse them from the responsibility of acting as
the head or a member of such delegations and recom-
mend that these missions should be entrusted to third
persons. They generally argue that such missions may
adversely affect the performance of their diplomatic
functions after the conference has ended.17

25. On the other hand, the sending States consider
it practical and less expensive to entrust these functions
to the heads of their permanent diplomatic missions at
the place where the conference is to be held.

26. Obviously, when the head of the permanent
mission ceases to act as an ad hoc diplomat, he retains
his standing as a resident diplomat and loses his duality
of functions. He can no longer act in the receiving

10 At the Vienna Conferences on Diplomatic Relations (1961)
and Consular Relations (1963) many States had appointed the
heads of their permanent diplomatic missions accredited in
Austria to head their delegations. In some cases they were
obliged to challenge the views of the Austrian delegation or
else those of the President of the Conference, who was the
head of the Austrian delegation. Nevertheless, both sides should
have understood, that the delegations in question were acting
in a dual capacity.

1T This is one of the reasons why the ambassadors of the
United States and the United Kingdom were not included in
the delegations of their States to the Vienna Conferences
in 1961 and 1963.

State as an ad hoc diplomat, with respect to the State
to which he is accredited.

4. Preliminary question: with respect to special
missions, should there or should there not be an
additional protocol to the Vienna Convention on
Diplomatic Relations or a special draft linked to
that Convention by a reference clause ?

27. This question was left pending by the International
Law Commission at its fifteenth session, in the belief
that the time was not yet ripe for deciding it and that
the Commission should await the Special Rapporteur's
recommendation on the subject.

28. The Special Rapporteur believes that it would be
wrong to append the draft articles on special missions
to the Vienna Convention on Diplomatic Relations as
a mere additional protocol; for he cannot lose sight
of the basic idea of the decision taken by the Com-
mission, namely, that the Special Rapporteur "should
keep in mind that special missions are, both by virtue
of their functions and by their nature, an institution
distinct from permanent missions". His study of the
functioning of special missions has convinced the Special
Rapporteur that simply to append the draft articles to
the rules governing diplomatic relations would not be
adequate for some special missions, so far as their status
is concerned.

29. The Special Rapporteur has also adopted in part,
the argument, put forward at the meetings of the
Commission by Mr. Rosenne, that although special
missions represent sovereign States in international
relations they cannot, because of their functions, always
be treated as diplomatic missions but should, in some
cases, be treated as consular missions.18 Consequently,
it must be anticipated that the rules relating to special
missions will contain a reference to the Vienna Con-
vention on Consular Relations also. This reference will
be parallel to the reference to the Vienna Convention
on Diplomatic Relations, and will depend on the nature
of the special mission and on the requirements of each
individual case.

30. The Special Rapporteur believes, however, that
no attempt should be made to settle this question until
the final clauses of the draft rules are taken up.

5. Is it possible in this connexion to seek historical
continuity with the rules relating to special missions
which formerly existed (explanation of the method
to be used in seeking sources) ?

31. The Special Rapporteur will not dwell on the
well-known historical truth that permanent diplomatic
missions are of comparatively recent origin. All sources
show that, in the earliest years of the modern era, Heads
of State exchanged temporary agents and emissaries for
specific purposes and on limited missions, with the
result that several special envoys from one Head of
State might be present at one court at the same time.
The question how long permanent diplomatic missions

18 See summary record of the 712th meeting, para. 77, in
Yearbook of the International Law Commission, 1963, vol. I.
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have existed is of little importance for the purposes
of this report, although it has given rise to much debate
and to attempts to establish that this historic turning-
point came in the period between the Treaties of
Westphalia (1648) and the Congress of Vienna (1815).

32. Suffice it to note that, between the Congress of
Vienna and the outbreak of the Second World War,
ad hoc missions occurred only sporadically, and their
use has declined with the growth of permanent
diplomatic missions.

33. A survey of diplomatic practice, as it grew up
:during the Second World War, and more particularly
since 1945, discloses that ad hoc missions have taken
on a new lease of life. They are becoming more and
more frequent, more and more important in the func-
tions they perform, and more and more diversified in
the subjects with which they have to deal.

34. The question arose whether this was a revival
of something which had died out, or at least had
become more rare ; is the repeated use of such missions
something new, or is it an extension of something which
existed in the past ? There are two opposing schools of
thought on this question. The first holds that ad hoc
missions never ceased to be used; they declined in
number, but the institution remained in existence.
Consequently, if their use has been revived, there has
been no substantial change in the notion and the
workings of the institution itself; there has merely been
an increase in the number of instances. It follows that
the institution as such must be re-examined, since there
is an historical continuity between what was in the past
and what is now, and we are thus dealing with a single
juridical phenomenon in public international law, with
all its legality. What was valid in the past and was
maintained through sporadic application still remains
the legal rule and must be applied. Opposed to this
interpretation is another school of thought, which asserts
that special missions generally have changed in sub-
stance and have acquired new importance and a new
content. It follows that, although the ad hoc diplomacy
of the past resembles that of the present day in a formal
sense — since we are accustomed to classify institutions
according to their outward forms — we are now dealing
with something entirely different in substance. The
spirit and the needs of the new age have perhaps not
entirely destroyed the old form of ad hoc diplomacy,
and more particularly its representative character, but
they have produced, side by side with it, a new form
which is usually functional in character. Special missions
are dispatched, not solely for the purpose of com-
municating the will of the sovereign, but primarily
to settle the political and technical problems which
confront States. This is a natural consequence of the
evolution of social life and of relations within the
international community, and this is why a legal
institution, ancient in its form, has become new in its
content. This very fact makes it necessary to provide
for a new legal regulation of this phenomenon. The
old rules have become inadequate and, indeed, too
cumbersome because, as a logical result of the repre-
sentative character of ad hoc missions, they attached
too much importance to the ceremonial and etiquette

aspect. These rules could no longer serve the new ad hoc
diplomacy, and they are not in keeping with current
conceptions of life in the international community. The
tendency to dispense with empty forms of protocol,
the rapid pace of life, and the sphere of action of the
new ad hoc diplomacy require new legal rules for
the latter, adequate to protect its functioning. Some
writers draw attention to the fact that the multiplicity
of ad hoc missions in the present age is one factor
necessitating the simplification of the old rules in the
interest of the receiving State, which is no longer able
to receive, escort and offer hospitality to the ad hoc
missions coming to its territory. It is necessary to
reduce all this to reasonable proportions, to stop being
guided by the representative principles of an earlier
age, and to adapt to the necessities imposed by reality,
by applying the functional theory to ad hoc diplomacy.

35. The foregoing shows that, in these times, legal
arguments concerning ad hoc diplomacy can scarcely
remain the same as in a period when it was something
sporadic and representative in character. With the
change in its character, its substance has also changed,
and that is why new forms have appeared in States
which dispatch ad hoc diplomats. It follows that it
would be vain to attempt to argue on the juridical basis
of a certain continuity between the old and the new
ad hoc diplomacy, irrespective of all other considera-
tions. This does not mean that some ad hoc missions
have not retained a representative character and are not
treated according to the old rules of protocol; but in
these days they are, if not an anachronism, at least
rare vestiges of the past, which are dying out with the
passing of the remnants of conservative forms of
political structure.

36. There is, however, one norm which shows why
the quest for historical and legal continuity between the
old and the new ad hoc diplomacy must be abandoned;
it is the general conception of the nature of diplomacy.
On the occasion of the most recent codification of
diplomatic law relating to permanent missions (Vienna
Convention on Diplomatic Relations, 1961), it was
made clear that the guiding principle of the new clauses
must be the functional theory. Once this is accepted
for permanent missions, it applies even more to ad hoc
diplomacy, which is seeking, in new forms, appropriate
solutions which the old rules governing ad hoc
diplomacy could not provide. It follows from the
foregoing that continuity irrespective of all other con-
siderations is impossible. In the new circumstances, a
new study of the institution and new rules for its
operation are needed.

6. Are there or are there not any rules of positive
public international law concerning special missions?

37. All the research carried out by the Special
Rapporteur to establish the existence of universally
applicable rules of positive law in this matter has
produced very little result. Despite abundant examples
of the use of special missions, the Special Rapporteur
has failed to establish the existence of any great number
of sources of law of more recent origin which might
serve as a reliable basis for the formulation of rules
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concerning special missions. His research has led him
to the following conclusions:
38. (I) Although the dispatch of special missions and
itinerant envoys has been common practice in recent
times and, as the Special Rapporteur would agree,
represents the use of the most practical institutions
for the settlement of questions outside the ordinary
run of affairs arising in international relations, whether
multilateral or bilateral, they have no firm foundation
in law. Whereas ordinary matters remain within the
exclusive competence of permanent missions and there
are many sources of positive international law which
relate to these organs of international relations — in
fact, a complete system, with the Vienna Convention
on Diplomatic Relations (1961) as its culminating
point — the rules of law relative to ad hoc diplomacy
and the sources from which they are drawn are scanty
and unreliable. There are very few studies which relate
to the period prior to the Treaties of Westphalia (1648),
or even to that prior to the Congress of Vienna (1815),
in which juridical sources for this matter can be sought.
It is probable that the increased use and expansion of
permanent missions, and even the work of temporary
delegates in co-operation with permanent missions, have
somewhat obscured this juridical matter. The Special
Rapporteur is prepared to admit that the provisions of
the Regulation of Vienna (1815) are much to blame
for this, although concerned merely with rank.19 In
article 3 it is stated that "diplomatic officials on
extraordinary missions shall not by this fact be entitled
to any superiority of rank".

39. From the records and documentation of the
Congress of Vienna, it might be deduced that the rule
applied only to special formal or ceremonial missions,
and that other missions were not taken into considera-
tion. Hence the belief that those missions are on the
same footing as permanent missions with regard to
rank, that their heads should have the rank of
ambassador,20 in order to have representative character,
and that the general rules of diplomatic law apply to
those missions. This, in the Special Rapporteur's
opinion, had two consequences:

(a) first, after the Congress of Vienna, ad hoc
diplomacy was involved only in the case of special
ambassadors, i.e., those with ceremonial or etiquette
functions;

(b) second, the old rules governing ad hoc
diplomacy, which covered special missions and
itinerant envoys used for other purposes, were
abandoned.

40. (II) One question has exercised jurists, both as
a. matter of practice and of doctrine : what is the scope
of the facilities, privileges and immunities to which
such missions are entitled and which the receiving States
are obliged to guarantee to them ? In the absence of
other rules, attempts have been made to find rules in

the comity of nations and to discover analogies with the
rules of diplomatic law.
41. When ad hoc diplomacy was once again practised
on a larger scale, there was little time or opportunity to
undertake the codification of the question, although it
raised difficult problems for the League of Nations and
aroused special concern in the Preparatory Commission
of the United Nations. As a result, at the first regular
session of the United Nations General Assembly
(London, 1946), the question arose in connexion not
only with the privileges and immunities of the United
Nations staff, but also with those of the representatives
of the States participating in the work of the United
Nations.21 Although the International Law Commission
now considers that the question of the regulation of the
status of ad hoc diplomats should be distinguished from
the question of relations between States and inter-
governmental organizations and that of delegates sent
by a State to international conferences (whether or not
under the auspices of international organizations), the
rules of ad hoc diplomacy established in the United
Nations are of great importance for the future develop-
ment of the system of rules of public international law
relating to ad hoc diplomacy. In the first place, it was
not quite certain whether the position adopted was that
the rules applicable to ad hoc diplomacy should be
identical with or analogous to those applying to resident
diplomacy, With regard to the regulations required for
the functioning of the United Nations, the represen-
tative principle was rejected in favour of the functional
theory,22 together with the theory that immunities
belong not to the ad hoc diplomat personally but to
his State, as guarantees of the normal exercise of his
functions without interference on the part of foreign
States.

42. (Ill) This state of affairs was reflected in the
literature also. Most writers on public international law
have touched on the question of special missions and ad
hoc delegates, with particular reference to the sending of
special missions for ceremonial purposes as a special
form of ad hoc diplomacy, but without going into
details regarding the determination of the status of
such missions.23 Hence, the work of the majority of

*• G. F. de Martens, Nouveau Recueil giniral de traitis,
vol. II, p. 449; the text of the Regulation is also cited in
Yearbook of the International Law Commission, 1957, vol. II,
p. 135, footnote 6.

10 Article 2 of the Regulation of Vienna on the classification
of diplomatic agents.

21 When the draft Convention on the Privileges and
Immunities of the United Nations with particular reference to
representatives of States was discussed at Church House,
London, no clear idea of the status of permanent delegations
and representatives to the United Nations had yet emerged, so
that at that time the question remained more or less unresolved.
Attention was devoted exclusively to ad hoc representatives.

" This theory was also adopted at the Vienna Conference
on Diplomatic Intercourse and Immunities (1961) and was
inserted in the preamble to the Convention on Diplomatic
Relations. The theory of functional immunity has prevailed
and has been adopted as a general principle. The emphasis
on the special representative character of the ad hoc diplomat,
recognized under article 2 of the Vienna Protocol only in the
case of ambassadors has been generally abandoned. This is a
result of the trend towards the equalization — still incomplete
— of the various classes of heads of diplomatic missions, as
they all now bear the single title of ambassador, and towards
the general use of the rank of ambassador. Ambassadors are
no longer merely the representatives exchanged exclusively by
the great Powers.

23 A similar notion is to be found in the principal works
dealing with the status or history of diplomacy, of which the
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authors could not serve as a guide in preparing future
draft rules of law on the subject along any specific
lines. Without making any comprehensive analysis of
the subject, they repeated the rule relating to the right
of ad hoc diplomacy to benefit by such rules as exist in
positive international law concerning resident diplomacy.
Writers on international law, obsessed with this idea,
have generally been blind to the special problems raised
by ad hoc diplomacy.
43. (IV) There is a whole series of bilateral conven-
tions which regulate the status of ad hoc diplomats in
their ordinary relations, covering, for instance, the
guarantee of complete diplomatic immunity to members
of frontier demarcation commissions or the right of
return of envoys. Among these, however, isolated and
widely differing ad hoc solutions would appear to pre-
dominate, offering nothing that may be regarded as
evidence of any uniform international practice and,
accordingly, useless as sources of international law
except as concerns relations between the contracting
parties. In these circumstances, where there are no
general conventions and where bilateral conventions
are sporadic and differ not only as between different
States but also as between the same States at different
periods and under different circumstances, there can
hardly be said to be any conventional sources of inter-
national law on this subject capable of supporting
certain broader conclusions ; it is very doubtful, indeed,
whether these sources are worth quoting here, as they
are not in the nature of universal rules of law.

44. (V) With no well-established juridical customs
and no clearly defined practice, with changes occurring
in general criteria, even in those relating to resident
diplomacy, with no well-grounded positions in the
literature and with no institutions which can be
described as accepted by the civilized nations (i.e. the
nations at present forming the international community),
it is interesting to find that those who have sought to
create international law de lege ferenda have failed
to make any advance. All the proposals made for this
purpose merely mention the existence of ad hoc
diplomacy and recognize its rights by analogy with
the status of resident diplomacy. That was the case
at the meetings of the Institute of International Law
(Cambridge 1895), of the International Law Associa-
tion (Vienna 1926) and of the Sixth International
American Conference of States (Havana 1928).

following are cited as examples: Krause, Die Entwicklung
der Standigen Diplomatic, Leipzig, 1885 ; Potemkin, Histoire
de la diplomatic, Paris, 1948 ; Wriston, "The Special Envoy"
{Foreign Affairs, January 1960); Waters, "The Ad Hoc
Diplomat" (Wayne Law Review, 1959-1960); Wriston,
Executive Agents in American Foreign Relations, Baltimore,
1929 ; Hackworth, Digest of International Law, vol. IV ; Satow,
Guide to Diplomatic Practice, London, 1957; Feller and
Hudson, Diplomatic and Consular Laws and Regulations,
Washington 1931 ; Bluntschli, Le Droit international codifie",
Paris, 1870; Fiore, International Law Codified, New York,
1918; Pessda, Projecto de Cddigo de Direito Internacional
Publico, Rio de Janeiro, 1911; Lord Phillimore, Proposed
Codification of the Law Regarding the Representation of States,
London, 1926 ; K. Strupp, R^forme et codification du droit
international, Vienna, 1926; Waters, The Ad Hoc Diplomat —
A Study in Municipal and International Law, The Hague, 1963 ;
Philippe Cahier, Le droit diplomatique contemporain, Geneva,
1962.

45. This general paucity of rules of positive law on
the subject eliminated all possibility of codification
by the method of collecting and redrafting existing
rules of international law and integrating them into a
system. Moreover, the confusion caused by differences
in past and present realities created fresh difficulties
when attempts were made to apply in combination the
methods of codification and progressive development
of international law. These combined methods together
represent the evolution both of existing trends and of
developments it is desired to bring about, i.e. the
unification of the rules de lege lata and the rules de lege
ferenda in a single consistent system. It is difficult to
apply this method when there are no established rules
and it is not clear what rules should be introduced.

46. (VI) The International Law Commission was
faced with this situation when it had to make a decision
on the establishment of the rules of law relating to
special missions. It was clear to all the members of the
Commission that there were no definite rules of positive
law which could serve as a basis for the preparation
of the rules of law on ad hoc diplomacy. The Secretariat
reached the following conclusion:

"Whilst the various instruments and studies
referred to above do not purport to reflect the actual
practice of States in every particular, it is probable
that they represent the position adopted by the
majority of States in respect to special missions.
Four broad principles at least appear to be generally
recognized: (0 that, subject to consent, special
missions may be sent; (//) that such missions, being
composed of State representatives, are entitled to
diplomatic privileges and immunities; (Hi) that they
receive no precedence ex proprio vigore over per-
manent missions; and (iv) that the mission is
terminated when the object is achieved."24

47. But these four principles extracted from the
abundant sources on special missions were not sufficient
to guide the Commission in the task of preparing the
new positive law concerning special missions.

48. (VII) The Secretariat of the International Law
Commission had received the impression that there
were only three different positions on this subject in
the Commission, namely:

(a) What might be described as the idea of the
limited application to ad hoc diplomacy of the rules
relating to permanent missions. This was the idea
of the Commission's previous Special Rapporteur,
Mr. A. E. F. Sandstrom, who made the following
general statement:

"Broadly speaking, it seems natural that rules
relating to special features of a permanent mission
which do not obtain in respect of special missions
should not apply, whereas rules inspired by con-
siderations of the similar nature and aims of the
functions in question should be applied."25

" From the Secretariat memorandum on special missions,
document A/CN.4/155, para. 11, in Yearbook of the Inter-
national Law Commission, 1963, vol. II.

*• Yearbook of the International Law Commission, I960,
vol. n, p. 108, para. 7.
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49. The present Special Rapporteur cannot endorse
that idea and considers the theory false, although it
was accepted by the majority in the Commission. Not
only do special missions not have all the features of
permanent diplomatic missions, but they have their own
special features. These would lead us not only to apply
to ad hoc diplomacy the rules governing permanent
diplomacy and to determine whether all those rules
are applicable but also to seek solutions in accordance
with those rules. It is difficult in life generally, and
hence in international relations also, to follow a set
path and to classify everything under existing headings.
Life gives rise to and shapes the most diverse events.
Each of those events requires legal regulation, and
although social events may be influenced by means
of legal rules, the law itself must none the less reflect
social reality. Its object cannot be to have everything
that deviates from the norm considered as a departure
from the legal system. Although the Special Rapporteur
does not accept "case law" and is not in favour of
the establishment of exceptions at any price, it is
nevertheless true that those responsible for formulating
rules of law must bear in mind that the law is only the
product of society. The international community as a
social form is constantly subject to transformations,
which have become especially marked since the end
of the Second World War. Ad hoc diplomacy is in fact
a new phenomenon, because it can hardly be described
as a mere revival of past practice ; in this Rapporteur's
view, it would in fact be wrong to do so. New forms
of ad hoc diplomacy have been evolved which must be
regulated, and this cannot be done by a mere blanket

•rejection of everything which does not apply to ad hoc
diplomacy but continues to apply to resident diplomacy.
50. Although he is a member of the International
Law Commission, the Special Rapporteur considers that
the Commission is very far from having found a
satisfactory solution to the problem. Because of the
limited time it had at its disposal, the Commission
was unable to get to the heart of the matter. It is
difficult to speak of any complete analogy between two
institutions which have neither the same purpose nor
the same consequences. That, in the Special Rapporteur's
opinion, is why a more thorough analysis should first
have been made : if that had been done the Commission
would not have remained wedded to this theory.

(b) The dissenting opinion concerning the Sand-
strom report expressed in the Commission by
Mr. Jimenez de Arechaga 2e is considered as constitut-
ing the second approach.

51. In stating his views before the Commission,
Mr. Jim6nez de Are'chaga took the position that all
provisions of diplomatic law concerning permanent
missions applied also to special missions, with the
difference that additional provisions were required
arising out of the special nature or specific assignments
of special missions. From this point of view, his theory
might be called an integration theory. He himself
expresses it as follows :

" . . . all the provisions of the 1958 draft are
relevant to special missions and should be made

applicable to them, with the proviso that article 3
(Functions of a diplomatic mission) should be inter-
preted as applying only within the scope of the
specific task assigned to the special mission.

"The only additional provision which seems to
be required in the case of special missions is one
concerning termination of the mission on fulfilment
of the entrusted assignment . . .'\27

52. The Special Rapporteur cannot say that he
entirely agrees with this theory of integration either.
In the first place, it is not correct that all the provisions
of public international law relating to permanent
missions should be applied to special missions. Among
those provisions, there are some which are not consistent
with the very nature of an ad hoc mission. On the
other hand, the rule formulated by Mr. Jime'nez de
Arechaga is correct in the sense that the nature of an
ad hoc mission also calls for special rules; in other
words, it is necessary to elaborate them and to include
them in a document with supplementary material.

(c) The third approach formulated in this
connexion is that reflected in the suggestion by Sir
Gerald Fitzmaurice that the draft rules relating to
permanent diplomacy should in principle apply to
ad hoc diplomacy, but only mutatis mutandis?*
According to this theory, there is unquestionably a
similarity of situation between permanent missions
and ad hoc missions but there are also differences.
That was why Sir Gerald expressed the view that
the rules relating to permanent missions should be
applied to ad hoc diplomacy in principle but such
application should be limited to the extent that the
rules are applicable to the particular case. Thus,
Sir Gerald's suggestion was also based on the idea
of analogy. On the other hand, his suggestion also
reflects the general approach of Anglo-Saxon law —
a great latitude in the application of general rules
by relying on the rule of reason, so that by use of
the "case method" a uniform body of law is
developed for those cases which do not fit the general
rule. If international law at its present stage of
development offered the necessary guarantees for the
evolution of a uniform system of applying rules in
accordance with the principles mentioned above,
the Special Rapporteur could agree with Sir Gerald's
proposal. However, it must be borne in mind that
the provisions of international law have to be
universal in their application, they have to be applied
by the most diverse agencies of all States using the
most varied legal criteria and they have to lend
themselves to concrete analysis. That is why inter-
national law demands specific solutions for specific
circumstances. It seeks rules that are not liable
to very broad interpretation and consequently to
circumvention. They are supposed to eliminate
disputes, and not to give rise to new disputes in
connexion with their interpretation and application.
For this, the method of analogy quite obviously does
not offer the necessary guarantees. If, in addition,

Ibid., pp. 115 et seq.

27 Ibid., p. 117, paras. 18 and 19.
2* Yearbook of the International Law Commission, 1960,

vol. I, summary record of the 565th meeting, para. 16.
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this method is to be applied mutatis mutandis, it
will become impossible with such an approach to
achieve the objective set by the United Nations
General Assembly or to establish order and a firm
foundation for the application of international law
in this field.

53. (VIII) In not accepting any one of these three
approaches, the International Law Commission adopted
a position of principle, though taking as its point of
departure for the study of the status of ad hoc
diplomacy the rules applicable to permanent missions.
This position of principle is expressed by the idea
that in view of the similarity between the activities of
permanent missions and those of special missions, it is
natural that the rules governing the status of permanent
missions should to a large extent also apply to special
missions.29

54. Nevertheless, the Commission was not able to
establish this similarity as an absolute rule. It was
obliged to note that there were many institutions and
provisions relating to permanent missions which could
not be applied to special missions. These are the rules
dealing with the establishment, functioning and status
of permanent diplomatic missions. On the other hand,
the nature of the activities the two types of mission
engaged in calls for the same guarantees. That was
why the Commission took the view that the provisions
of sections II, III and IV of the 1958 draft on diplo-
matic intercourse (i.e. the Vienna Convention of 1961)
should also apply to ad hoc diplomacy.80

55. The Special Rapporteur is quite convinced that
this approach is wrong in its very essence. The functions
are not the same in the two cases, and it is with an
eye to the security of functions that the rules relating
to permanent diplomatic missions were drawn up. He is
of the opinion that each question should be studied in
greater detail and a solution found which is not based
on the mutatis mutandis rule but on the needs, which
are different.
56. The mutatis mutandis method is too abstract. It
does not take account of real needs but limits itself to
the course of least resistance. The Special Rapporteur
recognizes that it is very difficult to find a sure way of
resolving all these problems. That is why the Inter-
national Law Commission has tried to dispose of this
question by agreeing to a kind of solution which, by
its own admission, was not based on "the thorough
study it would normally . . . " have given the topic.81

57. (IX) What is its normal way of studying a topic ?
An attempt to initiate a normal study was made by
Mr. Sandstrom, the previous Special Rapporteur. He
outlined two alternative approaches to a solution of
this problem which would have resulted in a study
of the application of certain rules of resident diplomacy

' • This thought is expressed in paragraph (1) of the
commentary of the International Law Commission to article 2
of the draft articles on special missions. See Yearbook of the
International Law Commission, 1960, vol. II, p. 180.

10 See the reservations in paragraphs (2) to (6) of the
commentary to article 2 and in the text of, and commentary
to, article 3 of the Commission's 1960 draft, loc. cit.

" Ibid., p. 179, para. 37.

to ad hoc diplomacy. These outlines had gaps ; they had
not been thoroughly analysed and were therefore wide
open to criticism. Moreover, the Commission had very
little time in which to prepare the text containing the
rules relating to ad hoc diplomacy wanted for the
Vienna Conference, which was soon to convene. All
this contributed to the Commission's deciding on a
principle. It did so, basically, by turning to the mutatis
mutandis theory.32

58. However, this solution was not accepted at the
Vienna Conference in 1961. The representatives of
States were not satisfied with a procedure that consisted
simply in stating a principle, and they were not
convinced that that was an adequate solution of the
problem. They wanted the problem restudied, and
precise rules worked out consistent with the nature
of ad hoc diplomacy. It was the private opinion of
most of the members of the Sub-Committee, of which
the Special Rapporteur as head of the Yugoslav
delegation had the honour to be a member, that it
would have been better to do without any new rule
of law than to give an indication which every State
could interpret as it pleased. Above all, it was argued
that the functional theory should be taken as the point
of departure and that the status of ad hoc diplomacy
should be regulated in the light of actual needs and
circumstances and not in accordance with certain
standards which would not always be applicable to
actual conditions but which would serve the purposes of
ad hoc diplomacy by conceding to it more than is strictly
necessary.

59. (X) The Special Rapporteur believes that the
positive sources of public international law relating to
ad hoc diplomacy are, at present, in a condition which
is worse than critical. There is not even an authoritative
text de lege ferenda, for the Vienna Conference on
Diplomatic Intercourse and Immunities did not adopt
the International Law Commission's draft which was
submitted to it for approval. In effect, it rejected the
draft with a polite explanation :

" . . . although the draft articles provided an
adequate basis for discussions, they were unsuitable
for inclusion in a final convention without extensive
and time-consuming study, which could only properly
take place after a complete set of rules on permanent
missions had been approved. In view of the short
time available to the Sub-Committee in which to
carry out such a study, or for its results to be
considered by the Committee of the Whole and by
the Conference itself, the Sub-Committee determined
that it should recommend to the Committee of the
Whole that the Conference should refer the question
of special missions back to the General Assembly;
it was suggested that the Assembly should recommend
to the International Law Commission the task of
further study of the topic in the light of the Conven-
tion to be established by the Conference."32 °

" Although the Commission rejected Sir Gerald's suggestions
in a formal vote.

81 " From the Secretariat memorandum on special missions
(A/CN.4/155, para. 44), in Yearbook of the International Law
Commission, 1963 vol. II.
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60. The present situation demands that a solid founda-
tion for a positive system of law in this field be laid
without delay and the rules of such a system formulated
in detail. The old has been found wanting, the new
does not exist, and every day brings new concrete
situations which require a solution. Reality demands it.

7. Controversies concerning the concept
of special missions

61. (I) There is much controversy about what is
comprised in modern ad hoc diplomacy. It is a question
with which the International Law Commission, too, had
to deal in drafting rules concerning special missions.
After several detours the Commission arrived at the
following definition :

"The expression 'special mission' means an
official mission of State representatives sent by one
State to another in order to carry out a special task.
It also applies to an itinerant envoy who carries out
special tasks in the States to which he proceeds."33

62. This might be called definition by specification.
The point of departure is the view that a "special
mission" is an exception to the rule, which is the resi-
dent diplomatic mission. This is a view that is also
found in Satow, i.e. that, in addition to the head of the
permanent mission, another diplomatic agent may be
accredited for special purposes.34

63. The Special Rapporteur considers that this
approach is too incomplete to serve as a sufficient basis
for a definition. Apart from the distinction between
a special mission and a permanent mission of a general
character, an ad hoc diplomat should not be entrusted
with a special mission if it is of a lasting nature. More
and more frequently in recent times, in addition to the
regular general diplomatic missions, recourse is being
had to the creation of specialized but permanent
diplomatic missions. In performing special duties they
function in the foreign countries concerned side by side
with the regular general diplomatic mission, in the same
State and in the same place but with a specific task.
This category of missions includes, for example, a
reparations delegation of one State in another (but not
a delegation to an international organization). Also
in this category are separate permanent diplomatic
missions concerned with economic and technical co-
operation between two countries, etc. These are
specialized permanent missions, a particular type of
resident diplomacy, and not special missions or ad hoc
diplomacy. The distinguishing feature of a mission dealt
with through ad hoc diplomacy is its limited and
provisional character. A few words are in order on the
question of this provisional character. "Provisional"
does not mean "brief" in the strict sense; but even
if the mission is prolonged, its duration depends on

the completion of a specific task, which may take a
relatively long time.35

64. In the opinion of the Special Rapporteur, the
concept of ad hoc diplomacy also embraces the
delegates which represent a State at certain international
meetings : congresses, conferences, etc. This was also
the view of Mr. Sandstrom, the previous Special
Rapporteur.36 However, the Commission, without reject-
ing this idea, took the position that such delegates
were a special kind of State representatives, that they
ought to be dealt with separately and that it was more
correct to treat them as members of missions concerned
with relations between States and international organiza-
tions, including diplomatic conferences. That is why
today such missions are not technically covered by the
concept of ad hoc diplomacy, although logically they
should be. The reason is probably that a constantly
growing number of special legal rules and even separate
systems and regimes are being created for this type of
ad hoc diplomacy, so that it is assuming a distinct and
special form.37 To try to bring it within the general
rules of ad hoc diplomacy might lead to a twofold
confusion. On the one hand, the special rules already
established for such missions do not correspond in all
respects with the rules relating to diplomacy in general,
and it would be difficult to form a common system.
On the other hand, the contractual privileges granted
to delegates attending meetings of the United Nations
and the specialized agencies could not, without difficulty,
be recognized as general standards applicable to ad hoc
diplomacy as a whole. For those two reasons, a technical
distinction has to be made between this type of periodic
diplomacy and the general concept of ad hoc diplomacy.

65. The International Law Commission drew the
practical consequences of this approach. It took the
position that diplomatic missions which are responsible
for relations of States with international organizations
or which take part in international conferences or
congresses should be studied as a separate topic and
it appointed a Special Rapporteur for the purpose. This
is why the author has decided to omit treatment of this
topic from the present report, although he realizes that
the matter could have been handled in other ways.88

88 Yearbook of the International Law Commission, 1960,
vol. n, p. 179.

** Sir Ernest Satow, A Guide to Diplomatic Practice,
London, 1957, p. 115. It must be pointed out that in para-
graph 186 of his book Satow does not regard a person as an
ad hoc diplomat unless he is accredited for reasons of ceremony
or protocol.

85 For example, delegations responsible for the demarcation
of frontiers, but not missions for the maintenance of order
and the settlement of incidents, which are permanent functions;
the United States diplomatic missions after the Second World
War responsible for tracing the whereabouts of the remains of
United States soldiers and for their transportation to the United
States, but not the missions for the maintenance of military
cemeteries; repatriation missions, but not missions responsible
for dealing with a country's own citizens in a foreign
country, etc.

86 Yearbook of*the International Law Commission, 1960,
vol. n, pp. 113 and 114.

tT It is sufficient to note that for this type of diplomacy —
periodic State delegations and delegates — the United Nations
and the specialized agencies have drawn up a series of conven-
tions, laid down detailed procedures and concluded special
treaties with the States in which their headquarters are situated
or in which their international conferences are held.

88 Decision of the Commission at its fourteenth session
(1962). Mr. Abdullah El-Erian was appointed Special Rappor-
teur (see Yearbook of the International Law Commission,
1962, vol. n, p. 192, para. 75).
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66. Nevertheless, the procedure of the International
Law Commission described above involved a logical
as well as a practical error. There are some international
conferences which are not connected with international
organizations, and in those cases ad hoc diplomacy is
involved ; in their case, the rules which led the Com-
mission to take into account the newly formed juridical
systems concerning delegations and delegates of States
to international meetings do not apply. Such cases, in
the opinion of the Special Rapporteur, are cases of
ad hoc diplomacy in the full meaning of the term.

67. In connexion with this reduction in the number
of missions and persons that fall under the concept of
ad hoc diplomacy, the Special Rapporteur considers
it necessary to note that most writers on diplomatic law
in fact include the representatives of States to congresses
and conferences in the concept of ad hoc diplomacy.39

68. The Special Rapporteur has already indicated in
the introduction the limitations of the concept of ad hoc
diplomacy and considers that in its strict sense ad hoc
diplomacy should be understood to apply only to State
agents having the following characteristics:

(a) they must be delegated or appointed by a State
for the purpose of carrying out a special task with
respect to another State ;

(b) their mission must not be regarded as per-
manent but must be linked to the performance of a
specific temporary function;

(c) their task must consist in representing the State
as the lawful holder of sovereignty vis-a-vis the other
State and must not be concerned with matters in
which the State does not appear as the holder of
sovereignty or with relations with particular indi-
viduals or bodies corporate which are not subjects
of public international law.

69. The Special Rapporteur is convinced that unless
these three constituent elements are all present a case
cannot be deemed to fall within the sphere of ad hoc
diplomacy.
70. On the other hand, he rejects certain criteria which
have been laid down for the purpose of determining
whether a particular agent of a foreign State is, or owing
to certain circumstances is not, an ad hoc diplomat.
Among these criteria he would include those resulting
from the view:

(a) that a person cannot be considered an ad hoc
diplomat unless he holds diplomatic rank. Under
present circumstances this condition has become
meaningless.

(b) that he is engaged purely in a so-called
"diplomatic" mission, or ceremonial and repre-
sentative mission, to the exclusion of any idea that

89 Sir Ernest Satow, op. tit., p. 208 ; Convention regarding
diplomatic officers adopted by the Sixth International American
Conference, signed at Havana, 20 February 1928, article 2
in fine (text in League of Nations Treaty Series, vol. CLV;
also in United Nations Legislative Series, Laws and Regulations
regarding Diplomatic and Consular Privileges and Immunities,
United Nations publication, Sales No. 58.V.3); Dr. Karl
Strupp, Reforme et Codification du droit international — Report
of the Thirty-Fourth Conference of the International Law
Association, London, 1927, pp. 426 et seq.

the mission of an ad hoc diplomat may include
technical duties. Present-day diplomacy is marked
by its functional and not its representative character.
On the other hand, the functions of diplomacy are
expanding as is the whole sphere of international
relations. The narrow approach characteristic of the
aristocratic conception of the diplomat, which held
diplomacy to be purely political and representative
and which persisted even after its bureaucratization,
rejected the very notion that a diplomat could
perform technical duties. Little by little, diplomacy
began to bring economic and financial relations
within its scope. This marked the beginning of its
transformation. The technical duties with which
diplomacy was concerned continued to increase.
Technical assistants became more and more numerous
in permanent missions. Thus life itself imposed a
change in the concept of diplomatic duties. Ultimately,
it was concluded that any action implying the
representation of the sovereign State at the inter-
national level in its relations with other subjects of
public international law comes within the scope of
diplomacy in general, and consequently, of ad hoc
diplomacy also.

71. The question is whether the agents of a State who
are not part of its internal diplomatic machinery or,
more specifically, of its Ministry for Foreign Affairs,
and who are not career diplomats, may be classed as
diplomats if they are given the task of representing their
State's interests temporarily in contacts, generally in
the form of negotiations, with the representatives of
other States, even if those contacts take place in the
territory of their own State. This is what generally
happens in bilateral negotiations. In principle, the
negotiators on both sides — those of the foreign country
and those of the host country — have the same duties
and character. Strictly speaking, therefore, the agents
of the host State, though performing their task in their
own territory, are ad hoc diplomats. Consequently, they
should be regarded as ad hoc diplomats during the
exercise of their functions or at least in their relations
with their foreign counterparts. However, because they
are in the territory of their own State and, consequently,
cannot claim any special privileges, their character as
diplomats is generally disregarded in practice as well
as in theory. The question is not even raised with much
insistence. Nevertheless, the Special Rapporteur believes
that this is wrong and that these diplomats, at least in
their relations with their foreign counterparts, should
be aware of their diplomatic role and of their duty to
comport themselves as ad hoc diplomats towards them,
since in these relations, except for certain specific
features, the rights and duties of the two parties are
equal although the host country has more duties. The
Special Rapporteur will limit himself here to emphasiz-
ing that these persons, under certain specific conditions,
fall within the category of ad hoc diplomats, and it is
not his intention, in the remainder of this report, to
enter too deeply into a study of their status.

72. (II) As already mentioned above, the notion of
ad hoc diplomacy requires some study of the causes of
the recent numerical increase in the functions of ad hoc



82 Yearbook of the Internationa] Law Commission, Vol. II

diplomacy. In this connexion, the following points may
be noted:
73. There is much discussion of the question of the
nature of the special missions which have become
increasingly frequent since the Second World War and
of the reasons why, despite an expansion of the staffs of
permanent diplomatic missions, the services of ad hoc
diplomacy are being used more and more.

74. In looking closely at the development of inter-
national relations, the Special Rapporteur cannot help
noting that diplomatic missions are being progressively
reduced to the level of bureaucratic machines and that
embassies are becoming a kind of headquarters for the
organization of work, for observation, and for the
performance of the special tasks for which they are
responsible. For this reason, regular diplomatic missions
are increasingly being relieved of high political functions
and also of purely technical duties.

75. In the first place, many political questions of
principle have been removed from the ambit of bilateral
relations to that of meetings at the headquarters of
international organizations and at wider international
conferences. This does not mean, however, that
embassies are relieved of the duty to deal with these
questions, but they do not participate in their settlement
at the decisive stage. The final settlement is a
matter for international meetings. Nevertheless, resident
diplomacy continues to be responsible for testing
reactions to proposals, for obtaining information on
the attitudes of the other State, for bringing the
desired influence to bear, and even for seeking
proper instructions for delegations participating in such
meetings. Similarly, resident diplomacy resumes its
activities — once a decision has been taken in the
organizations or at international meetings — in con-
nexion with the attitude of States towards the measures
adopted, the way in which and the extent to which
they are implemented, and even the sabotaging of such
decisions. This indicates that, although many of the
duties of resident diplomacy which are of general
interest have been transferred to a special type of ad hoc
diplomacy — to delegations — it would nevertheless be
a mistake to believe that, generally speaking, such
work has been taken completely out of the hands of
the regular diplomatic missions. In a sense, it forms an
integral part of the link between the regular diplomatic
machinery and ad hoc diplomacy, since the representa-
tion of a State in international relations should be
regarded as an integrated whole.

76. It has also been noted that negotiation and the
search for answers to certain political questions of
the highest importance are more and more frequently
carried on, in relations between the State to which the
permanent mission belongs and the State to which it is
accredited, without the participation of the regular
ambassadors. There is a vast difference between the
conferences of ambassadors which used to meet in
London before the First World War to decide the fate
of the world and the contacts between ambassadors
in a capital city in the present age. When the settle-
ment of an important political question is to be worked

preliminary feelers and negotiations through the regular
diplomatic channel — ad hoc diplomacy, personified in
meetings between the highest representatives of the
States involved, often Heads of Government (less
frequently Heads of State, although this practice has
been revived in recent years) or Ministers for Foreign
Affairs. At these meetings, and during these contacts,
decisions are taken on vital political and military
questions affecting the mutual relations of the participat-
ing States. Although ambassadors are not reduced to
the role of passive observers in these activities and
are not relieved of the duty to prepare for the negotia-
tions and although in most cases they are members
of the delegations, there is little doubt that their
importance in this respect is diminishing, that they are
usually assigned a secondary role in the negotiations,
and that the lustre of their rank is dimmed by the
presence of leaders who take the most prominent part
in contacts of this kind. On the one hand, regular
diplomacy is being relieved of the most important
political questions, and on the other, such questions
are passing more and more into the competence of
ad hoc diplomacy, as represented at the appropriate
time by responsible political figures from the countries
invited to take part, with the result that the importance
of such ad hoc diplomats undoubtedly exceeds that ofr

regular diplomats.

77. A further point is that the volume of affairs
which give rise to the formation of international rela-
tions, the widening competence of the international
organs, and the growing importance of the machinery
of State in connexion with specific matters involved in i
bilateral relations, are bringing about qualitative changes,
in the functions of regular diplomacy. Some diplomatic:
historians state that the "classic" diplomat of the second I
half of the nineteenth century had to be guided by
questions of protocol and by an understanding of the;
political interests of his own country. High politics and I
routine work were the typical functions of regular
diplomatic missions. With the passage of time, many
purely technical tasks were also transferred t o
diplomacy, and this modified its structure in two ways .
In addition to his regular staff, versed in genera 1
diplomacy, the head of the regular diplomatic missior I
acquires an ever-increasing number of specialized
technical staff who have, in a sense, a particular sphere:
of competence and are subject only to the over-al 1
political supervision of the head of the diplomatic;
mission. They establish relations — albeit through th( i
diplomatic channel — with the technical organs o f
the receiving State. It becomes necessary, from time t()
time, to enter into negotiations or to discuss the mos t
important problems of this kind between the two States .
For such negotiations a country must, of course ,
delegate qualified experts with authority to seek a settle -
ment of the problems involved. This is a new kind o f
ad hoc diplomacy, and it places regular diplomacy ii i
a very precarious position. The permanent mission s
maintained at first that such special diplomats occupiec I
a secondary position and were merely assistants to thi e
head of the permanent diplomatic mission. In time :,
however, such "technical" missions, or negotiators ;,
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the influence of the regular missions. They would arrive
from their own country with quite precise instructions,
with special full powers, and with the right and the
duty to maintain direct relations with the competent
central authorities ; as a result, their position was soon
consolidated and they were emancipated from the
machinery of the permanent missions, to which they
were linked only through the central organs of govern-
ment. Consequently, these ad hoc diplomats, during
their stay in a country, did not become part of the
permanent mission.

78. It follows from the foregoing that ad hoc
diplomacy appears in two forms, according to its
functions. It may be responsible for the most important
political functions, or it may be a mission qualified to
maintain technical relations. The latter, a complete
enumeration of which is difficult because of their great
diversity, may be said to include primarily trade rela-
tions, financial relations, cultural relations, scientific
relations, relations in the matter of communications,
and in particular sea and air transport, and so forth.
A certain rivalry exists between permanent missions and
ad hoc diplomacy with respect to their mutual relations.
The permanent missions assert their primacy, and ad hoc
diplomacy its authority to treat directly at the inter-
national level; but in relation to the outside world,
i.e. to the receiving country, ad hoc diplomats have a
special legal status and do not form an integral part
of the permanent mission.

8. Some special aspects of special missions

79. The Special Rapporteur believes that the first
questions to be settled are whether certain types of
missions may be regarded as special missions, and where
the demarcation line separating them from regular
diplomacy lies. He is of the opinion that the categories
listed below should be considered special missions. The
question whether the status of these categories should
be governed by the legal rules relating to special
missions depends on the preliminary decision of the
Commission. The Special Rapporteur believes that these
categories should be recognized as special missions
(with the possible exception of categories D, G, H,
and I, where he hesitates between the arguments for
and against, since in practice they appear to be equally
plausible).

A. Special missions with ceremonial functions
80. The Special Rapporteur will not deal at great
length with this category of ad hoc diplomacy, although
it was for a time the most common type and has
remained largely in use up to the present day. It is
mentioned only for the sake of completeness. It should
be pointed out that the generally accepted practice
before the First World War was to appoint ambassadors,
other than the permanent diplomatic representatives, as
special envoys of a State for special missions to another
State on extraordinary occasions. The Soviet author
Potemkin supposes them to be ambassadors appointed
to represent their countries at such national ceremonies
as the coronation, marriage or funeral of a sovereign
or of his heir. Conversely, Potemkin says, it was

customary for kings and emperors to send special
ambassadors to one another to announce their accession
to the throne. These ambassadors, of course, had purely
ceremonial functions.40

81. Potemkin regards the dispatch of such occasional
ambassadors as not only customary but required by
etiquette.41 Failure to send such ambassadors was
interpreted as a breach of the rule that honour should
be rendered where it was due. Consequently, Potemkin
says, if the State in question was unable, for justifiable
reasons, to send an ambassador of this kind, its omis-
sion might nevertheless be regarded as a breach of
etiquette. In order to avoid this, the practice grew up
of designating the permanent diplomatic representative
in the country in question as special, or ad hoc,
ambassador to the very country to which he was
accredited. Two offices are then merged in the person
of the one ambassador, but only for the duration of the
ceremonies. Throughout that period — before, during
and after the ceremony — he is still the head of
the permanent mission, and during the ceremonies he
is also the ad hoc ambassador. This is important, as
emphasizing the presence of a special ambassador;
moreover, during the ceremony, ad hoc ambassadors
have precedence over regularly accredited ambassadors.
Notwithstanding the fact that an ambassador may be
regularly accredited, he must be specially accredited as
ad hoc ambassador.

82. In the countries of Latin America, the rule that
ad hoc ambassadors should participate in the ceremonies
known as the inauguration of the President of the
Republic is jealousy applied.

83. As a general rule, where an ad hoc mission is
sent to such a ceremony, the head of the permanent
mission in the country concerned is not usually head
of the ad hoc mission, but is simply one of its members.
In this case, he occupies his special rank in the ad hoc
mission, which differs from the rank to which he is
entitled as head of the permanent diplomatic mission.

84. Genet refers to a mission of this kind as a courtesy
mission. It is interesting to note that he also regards
missions of apology, which no longer exist today, as
occasional missions. The custom now is not to send
special missions or a special ambassador to apologize,
but to perform this act through resident diplomacy.42

B. Ad hoc diplomacy with special functions

85. As has been noted above, such special functions
may be very diverse, and the essential point appears
to be that they should be defined by agreements (formal
or tacit).

86. The Special Rapporteur's researches have shown
that various categories of special missions, classified
according to the tasks they are required to perform,
are encountered in practice. The main categories are:

40 V. Potemkin, Histoire de la diplomatic, Paris, 1947,
vol. m, p. 800.

41 hoc. dt.
41 Raoul Genet, Traiti de Diplomatic et de Droit Diploma-

tique, Paris, 1931, vol. I, pp. 85-92.
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(a) Special missions with purely political functions,
either in bilateral relations or at multilateral meetings,
organized outside the international organizations and
without their participation. Some of these missions
have been not only highly political, but also historic ;
one need only mention special missions for the con-
clusion of political or peace treaties.

(b) Special missions with military functions. This
category includes not only missions responsible for
concluding military agreements, but also missions
with specific operational military assignments. Some
authorities also include among these missions the
representatives of foreign armed forces attending
manoeuvres of other armed forces.

(c) Special missions for the settlement of frontier
problems, and in particular for the tracing and
maintenance of demarcation lines and the placing of
frontier marks.

(d) Special missions with police functions, operat-
ing either within the framework of co-operation
between the States concerned or in frontier areas.

(e) Special missions to negotiate on transport
questions. In practice, such missions are considered
to be political in nature where they are concerned
with policy relating to all forms of transport (sea,
air, rail, river, road, and posts and telecommunica-
tions), while they are regarded as technical missions
if they are concerned only with the practical applica-
tion of established principles.

(/) Special missions concerned with water-supply
problems. These missions are sub-divided in the same
way as those mentioned in group (e).

(g) Special economic missions, including, in
particular, missions for the purpose of concluding
agreements on questions of trade, finance, and
currency.

(h) Special missions to resolve specific customs
problems.

(0 Special missions concerned with veterinary and
phytopathological services.

(/) Special missions concerned with questions relat-
ing to health services.

(A) Special missions for the purpose of tracing and
repatriating citizens of the sending State.

(0 Special missions of a humanitarian character,
which may be very varied in nature.

(m) Special missions for the recruitment of labour
and the control of immigration.

(«) Special missions for the purpose of tracing the
graves of soldiers killed in action and repatriating
their remains.

87. The purpose of this list, which is by no means
exhaustive, is simply to draw the Commission's atten-
tion to the fact that special missions are very varied in
nature and, consequently, have different functional
needs. There has for years been a difference of opinion,
in the various meetings connected with the Committee
for co-ordination between the United Nations and the
specialized agencies, as to whether all such missions
should be placed in one category, so that they

would all be subject to the same rules of inter-
national law, particularly as regards facilities, privileges
and immunities, or whether a distinction should be
drawn between missions to be recognized as diplomatic
in nature and others of a strictly technical nature,
which could operate normally without being treated as
diplomatic in nature. The latter might, perhaps, be
granted something akin to consular status. Some of
them require special rules. The Special Rapporteur
considers it would be premature, however, to make a
final determination of the status to be granted to
individual types of missions before Member States have
expressed their views. For the present, he will refrain
from drawing any distinction.
88. In presenting this report to the Commission, the
Special Rapporteur considers it essential that the Com-
mission should establish guide-lines and decide whether
the legal rules should include detailed provisions
concerning the individual types of special missions,
according to their functions and nature, or whether
they should be confined to generalizations. His own
suggestion is that both missions of diplomatic and
political importance and those of a strictly technical
nature should be recognized as special missions. The
first type should be granted a status based on the rules
which apply to diplomatic relations, while the other
group should be given a different status, perhaps akin
to that of consular agents. Within each group, however,
account must be taken of the specific nature of the
missions and of the different and varied conditions
required for their regular functioning, and the basic
rules should be varied accordingly — a task which the
Commission should bear in mind, and on which it
should take a decision before proceeding to a discussion
of the actual rules of law.

C. The ad hoc diplomat as messenger
89. There very often appears in a third country an
ad hoc diplomat of a special kind. He is usually a
person of high political standing or occupying an
important post in his country's administration who is
sent on a special mission by the Head of State or Head
of Government to carry, present or communicate a
message to a high official of the same rank in the other
country. Such an envoy is not a delegate, since he does
not enter into negotiations. He may possibly receive
a reply or comments on the written or oral message
which he has conveyed. He is not a diplomatic courier,
because the message he brings is delivered directly
either to the Head of State or to a high official of a
foreign country, whereas the diplomatic courier operates
between the administration of his State and its represen-
tative abroad. A messenger of this kind is today
regarded as an ad hoc diplomat, and not as a courier,
and he is received with special courtesy.

90. Here again, the question of the relations between
an ad hoc diplomat of this kind and the permanent
diplomatic mission arises. Protocol practice does not
always dissociate this category of ad hoc diplomat
from the permanent mission. As a rule, the permanent
mission requests that the messenger should be accepted
and received. He is introduced, on rare occasions
accompanied (depending on the messenger's rank), and
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presented by the head of the permanent diplomatic
mission. However, the latter is not necessarily aware
of the terms of the message and does not always have
to be present at the discussion between the messenger
and the person to whom the message has been delivered.
It might be said that, in this case, there is only an
outward link between the ad hoc diplomat and the
permanent mission, and that so far as the substance
of his assignment is concerned there is no link.

91. The practice of sending messengers as ad hoc
diplomats was very common in the past, particularly
in relations between monarchs. Special messengers of
very high rank were the bearers of messages known as
lettres de cabinet. Very often, these were family letters
or courtesy communications on such occasions as a
marriage, a birth or the presentation of condolences,
or they might be notes concerning changes in the family
affairs of the sender. Even then, however, it was
common, and it has become more so today, to employ
such messengers for missions whose purpose was to
transmit political communications, containing notices
of action to be taken, appeals for joint action, state-
ments of views and positions on important political
problems, or warnings from the Head of State or of
Government to his counterpart concerning the serious
consequences which might arise in a period of crisis.
Several examples of the use of messengers in modern
times may be cited — for instance, the famous mission
of Colonel Donovan, who took a message from President
Roosevelt of the United States to the Heads of State
of the Balkan countries on the eve of Hitler's drive into
the Balkans (1941). At the time of the Cuban crisis
(1962), there was a many-sided exchange of messages
by special messenger between Heads of State. In this
connexion, a distinction should be drawn, from the
political but not from the juridical standpoint, between
the dispatch of a messenger to a given country with
a special message and what are known as circular
messages, delivered to various countries by one
messenger. This makes no difference from the juridical
standpoint, and the messenger's status is the same in
both cases.

92. The question arises whether a diplomat who is
the head, or a member, of a permanent mission, when
performing the function of a messenger to the Head
of State or any official of the State to which he or his
mission is accredited, has the status of a permanent
diplomat or that of an ad hoc diplomat. The existence
of such a distinction is assumed by analogy to the
distinction between the functions of a permanent
ambassador and those of a special envoy merged in
one person in cases where the head of the permanent
mission is given special powers or credentials to
represent his State, particularly on ceremonial occasions
(e.g., a wedding or an enthronement). It is asserted,
on the other hand — and the Special Rapporteur agrees
with this view — that the transmission of written or
oral messages is one of the normal functions of the
head of the resident diplomatic mission, and that in
transmitting or forwarding such messages he retains his
status as a permanent diplomat. This is important for
certain courtesy reasons and also, more particularly,
for political reasons. The sending of certain messages

by special messenger was regarded, in the case of
etiquette messages, as a gesture of special courtesy, and
in the case of political messages this act accentuated
the special importance of the message, whereas its
importance is definitely diminished when it is delivered
through the regular diplomatic channel.

93. As regards the question of the messenger as an
ad hoc diplomat, it is often emphasized that messengers
were used much more often before the age of open
diplomacy, for usually the messengers were also secret
emissaries, and it was only in exceptional circumstances
that the arrival of the messenger and the contents of the
message were made public. In the past, the normal
practice was to give publicity to such missions and
messages in the case of ceremonial and formal missions,
while in the case of political messages publicity was
very rare, and indeed exceptional, being given especially
when it was intended, in certain circumstances, to make
clear to world public opinion the importance of the
agreement which had been reached or the notice which
had been received. Today, however, publicity is much
more general, but it would be a mistake to believe that
the messenger is not, even now, sometimes a secret
messenger, that public opinion is always informed of the
contents of the message, and in particular that the full
text of the latter is sure to be published.

94. The Special Rapporteur ought to draw attention
to one characteristic of the messenger as an ad hoc
diplomat — his representative character. Irrespective of
the powers given to him, the messenger represents the
person who commissioned him to deliver the message,
and for this reason he is treated with the courtesy due,
not to his personal rank, but to the rank to which a
special envoy of the author of the message is entitled.
Precisely because of this capacity, however, it is
customary for the messenger, as an ad hoc diplomat, to
be of special personal standing or to occupy a high
position in his own country. It is discourteous to entrust
a mission of this kind to persons of inferior rank,
although, even if that were done, such an ad hoc
diplomat would possess in every respect the legal status
of a messenger. It is known that on several occasions
during the Second World War, the Heads of State of
the United Nations coalition made use of such
messengers, who were military officers of no particularly
high rank. They were known as liaison officers, but no
one questioned either their status as messengers or their
capacity as ad hoc diplomats. They were regarded, in
their capacity as the technical bearers of messages, as
persons enjoying special confidence.

D. Secret emissaries

95. The oldest type of ad hoc diplomat is probably
the so-called secret emissary, who is instructed by one
State, which he represents, to make contact with another
State, neither State having the right to disclose his
presence or the nature of his functions, by virtue of an
agreement between them and in the light of the
circumstances.

96. A secret emissary may be sent by one Govern-
ment to another, whether or not normal diplomatic
channels exist. Where such relations exist, it is presumed



Yearbook of the International Law Commission, Vol. II

that the head of the permanent diplomatic mission is
not aware of the nature of the secret emissary's mission,
or at least that it lies outside his own sphere of activity
(this often causes the permanent ambassador to protest
or even to resign, since strictly speaking all relations are
within his competence). Where there are no normal
diplomatic channels, the two Governments, or at least
one of them, do not wish the existence of such contacts
to be divulged.48

97. In the practice, references are found to several
categories of secret emissaries, who may be regarded
as ad hoc diplomats. Among such emissaries, the
following should be noted :

(a) The secret messenger, who has been discussed
in a separate section. He is usually regarded today
as being relatively secret. In many cases, his role,
or at least his visit, is not made public until he has
left the country in which he had a function to
perform. Whether the contents of the message he
was carrying will be published is a question apart,
the answer to which depends on agreements between
the Governments.

(b) The confidential envoy or secret negotiator.
He discusses or concludes, on behalf of his Govern-
ment, agreements on matters which must be kept
secret, at least during the conversations. With the
establishment of the rule that international treaties
must be made public, this category is disappearing,
although secret negotiations still take place. It would
be a mistake to believe that this category of agent no
longer exists at all. There are numerous instances
to prove that States still resort to the practice of
using secret emissaries who put out feelers, i.e., pass
on information and study the possibilities of opening
official negotiations on specific matters. Such was the
mission of Prince Sixtus of Bourbon-Parma, who
in 1917 probed the possibility of concluding a
separate peace between Austria-Hungary and the
Entente Powers; and such is the role of those who
today prepare the ground for either the resumption of
diplomatic relations which have been broken off
between two States or the recognition of a new State.

(c) The confidential observer residing in the
territory of a State, who has the secret mission
of sending information to his Government, with the
permission of the country of residence, but whose
mission is regarded as temporary, who is not a
member of the diplomatic mission, and whose
presence is not made public.

(d) The secret agent who keeps watch on citizens
of the sending State and who has been authorized
by the receiving State to do so (generally in close
collaboration with the security organs or intelligence
service of the latter). In this connexion, mention may
be made in particular of the police of Czarist Russia
and the intelligence service of Nazi Germany in
countries where the Hitler regime had influence.

98. A distinctive characteristic of these categories of
secret envoys and others who are accorded the status
of ad hoc diplomats is that the receiving State has

agreed to admit them to its territory and has granted
them the right to perform specific activities (often by
tacit agreement). The two parties are bound to regard
these agents and their mission as confidential and to
ensure that their activities are not discovered. Another
characteristic of these categories of envoys is that they
are accorded the privileges and immunities necessary for
the performance of their duties.

99. Not to be confused with envoys whose functions
come under the heading of ad hoc diplomacy are the
agents whom a Government unilaterally sends to the
territory of a foreign State, including those whose
presence is tolerated by the State of residence even
though without any obligation to accord them recogni-
tion. There are a number of categories of such agents,
including unofficial observers, unauthorized informants
(who may be spies) and voluntary envoys, who often
have a decisive influence on relations between the
countries concerned and are more reliable channels of
communication than the permanent ambassadors but
nevertheless do not have the status of ad hoc
diplomats.44

E. Observers as ad hoc diplomats

100. Potemkin notes the existence of a special category
of ad hoc diplomats — the observers who appear on
the international scene as special diplomatic envoys
to attend international conferences or other meetings to
which their States have been invited but in which they
have refused to participate. This refusal may be
prompted by considerations of principle, where the
State in question does not approve of the meeting and
its purpose, or may be due to its inability or un-
willingness to adopt that particular course of action.
Potemkin points out that, although such a country
declines actually to participate in the meeting, the send-
ing of observers shows that it takes a special interest
in the matter under consideration and wishes either to
influence the course of deliberations through its
observers or to obtain direct information. Potemkin
attributes this practice to the United States.45 In the
opinion of the Special Rapporteur, however, this is a
more general phenomenon whose causes can be traced
back further than the period between the two wars;
today, the practice is widespread.

41 Raoul Genet, op. cit., vol. I, p. 31.

** Genet (loc. cit.) cites one such voluntary envoy who
worked on behalf of the Due de Richelieu. The envoy in
question was Fr. Joseph Leclerc du Tremblay, who was referred
to by his contemporaries as the Eminence grise. During the
Second World War, Hitler made use of such secret envoys
in every State on which he wished to exert pressure, choosing
them from among the nationals of the State concerned.
Through these individuals, he was able to hint at the direst
consequences without accepting any responsibility for their
statements, even though it was perfectly obvious that they
were authorized to make them. According to a book published
in Yugoslavia in 1941 during the occupation of that country,
the author, Dr. Danilo Gregoric, played such a role in Yugo-
slavia on the eve of the war. There were envoys of this kind
in every European country at that time. Important though
they in fact were, however, they must be distinguished from
secret envoys having the status of ad hoc diplomats. Under
international law, they are regarded as mere agents.

" V. Potemkin, op. cit., vol. m, p. 880. Raoul Genet,
op. cit., vol. I, p. 97.
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101. The role of an observer is by its very nature a
diplomatic one. It is temporary and is limited to the
period of the meeting. The status of an observer varies
in accordance with the meeting's rules of procedure or
its decisions. Nowadays, it is the practice in all cases
to permit an observer to take part in discussions, though
without the right to participate in votes or in decisions.
As a general rule, observers are accorded the same
honours, privileges and immunities as delegates to the
conference.46

102. In United States diplomatic practice, according
to Genet, observers are divided into two categories:
official observers, who represent their Government, and
unofficial observers, who are confined to the role of
technical observers. The Soviet Union followed this
practice for a time. The Swiss Government has
recognized the existence of these two categories, the
practical line of demarcation between, which is not very
clear, since both make the same claim to all privileges
and immunities and in fact enjoy them. In theory,
observers of the first type are entitled to make observa-
tions on behalf of their Governments, whereas unofficial
observers merely gather information and passively attend
meetings and negotiations.47

103. Mention might also be made of those observers
who are secret envoys. In their case, however, the
special rules apply.

F. Ambassadors at large

104. The diplomatic machinery of some States includes
a category of special officials whose predetermined
function it is to carry out ad hoc diplomatic missions.
In the United States, it is customary to give these
officials the title of "ambassadors at large". They are not
accredited to a particular country but are empowered
to conduct negotiations with various States on behalf
of their own State and to attend various international
conferences. When they deal with foreign countries, they
are accorded the same honours as ambassadors.48

105. Genet holds that it is possible not only for
ambassadors but for all diplomatic agents to be, in a
broad sense, without ties to any particular Govern-
ment. In his opinion, however, they are also a part of
general diplomacy.49

** Protests have been raised by other participants in negotia-
tions against the right of observers to take part in discussions
or to male suggestions and statements of any kind. In the
opinion of the Turkish delegation to the Lausanne Conference,
for example, their presence gives rise to a situation of inequality
between States. Although observers do not have the right to
vote, since they do not wish to have it, they assume the right
to make suggestions and to sound warnings; thus, the
influence they wield is of an irresponsible kind, since the
adoption of any suggestion they make is not binding on the State
they represent. For that reason, the Turkish delegation took
the position that observers should confine themselves to a
passive role, so that theirs would be a function of secret
diplomacy (of observation).

*T Genet, loc. cit.
*' V. Potemkin, op. cit., vol. m , p. 800.
** Raoul Genet, op. cit., vol. I, p. 79.

G. The suite of a Head of State considered as an
ad hoc mission

106. Some writers hold that the suite accompanying
a Head of State on an official visit to another State
constitutes a special mission, regardless of the powers
conferred on its members, and that the latter are in all
cases to be regarded as ad hoc diplomats.50

107. The Special Rapporteur is undecided about the
status of these persons. They are ad hoc diplomats,
since as members of the suite they perform an official
function and the person whom they are accompanying
is carrying out a mission as a representative of his
State. On the other hand, it is difficult to define what
is their personal role in the performance of this function.
Hence, there is probably equal justification for taking
a different view, viz. that these are distinguished
foreigners who must be shown special courtesy. The
Special Rapporteur is undecided on this point because
he knows from personal observation of such missions
that the suite includes both persons with duties to
perform and persons who are simply "guests" of the
Head of State and who form what is known as the
private section of the suite, which, as a matter of
courtesy on the part of the host State, is not separated
from the official party (for example, an intimate friend
of the Head of State accompanying him on an official
journey). This point is even clearer if the Head of State
is on a private rather than an official visit.

108. Those members of the suite who are responsible
for the personal safety of the Head of State receive
special attention, and it might also be noted that a
special body of practice is developing with regard to
the authority granted to such persons and the manner
in which they work with the security organs of the
receiving State.

109. Of late, the crews of the means of transport
employed (particularly the crews of vessels, aircraft,
trains and special coaches, drivers, etc.) have also come
to be regarded as part of the suite. It is becoming
customary to treat them as also forming a special
category under the heading of ad hoc diplomacy.
Higher-level personnel, including officers, are placed on
an equal footing with persons performing functions of
ad hoc diplomacy who possess diplomatic status, while
lower-level personnel are, in practice, grouped with the
technical personnel of permanent diplomatic missions.
In all cases, all members of the suite come within the
ambit of ad hoc diplomacy in the broad sense.

H. Political agents not possessing diplomatic status

110. Genet includes in this category all temporary
envoys (and even permanent ones, who are not under
discussion here) sent by one State to another State or
Government for the purpose of carrying out a political
mission.51 According to Genet, these agents do not
have diplomatic status because they are not part of
the diplomatic corps. He also includes in this category

50 Sir Ernest Satow, op. cit.t p. 43.
81 Raoul Genet, op. cit., vol. I, p. 80.
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the delegates of States whose sovereignty has not been
recognized (a situation which antedates the adoption
of the United Nations Charter), of de facto Govern-
ments (i.e. those which have not yet obtained inter-
national recognition), and of insurgents who are
recognized as belligerents in a civil war (the represen-
tatives of forces participating in the colonial peoples'
struggle for independence, such as the FLA delegates
at Evian, may also be placed in this category).

111. The Special Rapporteur includes in this group,
in particular, the envoys of Governments which are in
process of formation and of embryonic political bodies
in developing countries, i.e. envoys who function during
a period of transition towards independence and the
assumption of sovereignty. Modern history contains a
number of instances of the so-called peaceful transfer
of sovereignty, so that this question is not necessarily
linked — although it may be — with civil war and the
armed struggle of peoples in exercise of their right of
self-determination. One such instance was the case of
Kenya during the interval between the decision to grant
the country its independence in the near future — a
period during which it already had its own Govern-
ment— and the time of its assumption of sovereign
rights over its national territory, i.e. the so-called
effective date of sovereignty. In the case of Kenya and
in those of a number of other countries, these "States
about to be born" entered into de facto diplomatic
relations through special missions before the effective
date of sovereignty. The Special Rapporteur believes
that such political agents should be accorded the status
of special missions. However, the Commission will have
to take a decision on this point.

112. The Rapporteur considers that the functions of
these envoys are at least partly diplomatic in nature,
even though they are not part of the diplomatic corps.
In his opinion, what is involved is ad hoc diplomacy
sui generis, and experience shows that the treatment
of such envoys reflects recognition of that fact.

I. Private agents
113. The so-called private agents of a Head of State
are also regarded as ad hoc diplomats. The Head of
State sends them abroad on his own behalf and not on
behalf of the State which he represents. Genet52 denies
diplomatic status to such agents. A similar view can be
inferred from the definition given by the International
Law Commission, according to which an agent, to
qualify for recognition as an ad hoc diplomat, must
be entrusted by one State with the carrying out of a
task in another State.53

114. Genet says that the Head of State usually entrusts
such agents with certain matters of a private, non-
diplomatic nature, such as handling personal relations
and private business and managing his property abroad.
Because of this, Genet states categorically that the
individuals in question never have diplomatic status.

115. The Special Rapporteur cannot accept this view.

51 Raoul Genet, op. dt., vol. I, p. 83.
" Yearbook of the International Law Commission, 1960,

vol. II, p. 179, draft article 1.

He considers that private agents are often entrusted
with political functions, and in particular with taking
political soundings in matters regarding which the Head
of State has no authority to send official agents without
the consent of some other organ. This is true of the
personal envoys whom the President of the United
States sends on his own behalf and who are essentially
— even though the nature of their functions is such
that they do not represent the State but merely the
Head of State as an individual — equivalent to the ad
hoc diplomats of other States. All special ambassadors
who are sent on a ceremonial mission should also be
included in this category if they act on behalf of the
Head of State and not on behalf of the State itself.
Owing to certain traditional usages, however, this
practice is not followed.

116. Nevertheless, since the State's sphere of com-
petence is constantly expanding by virtue of the
sovereign authority it wields in economic relations with
foreign countries, the question arises whether the status
of private agents or that of ad hoc diplomats should
be accorded to envoys sent to foreign countries by some
States (and not by the Heads of State) in order to
negotiate and establish economic relations and conclude
specific transactions, e.g. to negotiate a loan, conduct
exploratory talks or conclude a delivery contract
(regardless of whether the State in question is placing
the order or making the delivery). The trend is
increasingly towards the view that such individuals
should be accepted as ad hoc diplomats by the host
State. This practice is often carried even further in that
the envoys in question are accorded this status even
when they conduct their business with persons who
are not subjects of international law (e.g. a banking
syndicate with which they are negotiating a State loan).
This shows that the notion of what constitutes an ad hoc
diplomat is becoming broader, but it is uncertain
whether this broadening process rests on international
law (which seems doubtful) or on such precarious
foundations as tolerance and courtesy. The Special
Rapporteur is inclined to take the latter view. The
difference is not a very great one, however, since in
either case the host State has the right to deny its
hospitality. Yet, a difference exists, in that the State
in question, while declining to accord the status of
ad hoc diplomats to such agents, should not deny them
hospitality ; it can simply inform them that they will
no longer enjoy the privileges, facilities and immunities
previously accorded to them and that they will be
subject to its jurisdiction in all respects. Hence', these
envoys' status as ad hoc diplomats is a precarious one.

117. The Special Rapporteur believes that each of
these categories should have a place in the body of legal
rules relating to special missions, and he will endeavour
to submit appropriate proposals to the Commission.

118. Of late, however, certain types of special missions
have appeared which, in the opinion of the Special
Rapporteur, cannot be said to represent universally
accepted practice under international law. He considers,
therefore, that the proposed rules should make no
provision for missions of these types, which are the
following:
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(a) joint State and party delegations of the kind
exchanged by the socialist States and the States
developing along socialist lines ;

(b) technical assistance missions, which do not
follow any uniform practice and are usually based
on bilateral agreements (the general rules should
apply here, unless new rules are established at the
United Nations Conference on Trade and Develop-
ment, as proposed by the developing countries);

(c) visits made for study purposes, by prior agree-
ment between the Governments concerned, which do
not constitute missions, since their object is not the
performance of an official task within the scope of
international relations as between States.

119. The Special Rapporteur has also thought it
inadvisable to deal with the status of distinguished
foreigners or with semi-official visits by prominent
persons, even if arranged officially.

Draft articles on special missions

Article 1

1. For the performance of special and specific assign-
ments, States may send temporary special missions, with
the consent of the State to which they are sent.

2. The existence of regular diplomatic or consular
relations between the States concerned is not a pre-
requisite for the sending and reception of special
missions.

Commentary

(1) A special mission must possess the following
characteristics:

(a) It must be sent by a State, which is a subject
of international law, to another State, which is also
a subject of international law. Special missions cannot
be considered to include missions sent by political
movements to establish contact with a particular
State, or missions sent by States to establish contact
with a movement. In the case of insurrection or civil
war, however, any such movements which have been
recognized as belligerents and thus have become,
even if only provisionally, subjects of international
law, have the capacity to send and receive special
missions;

(b) It must not be in the nature of a mission
responsible for maintaining general diplomatic rela-
tions between the States; its assignment must be
limited and precisely defined. Any act by such a
mission which exceeded the limits of its assignment
would be ultra vires ;

(c) A State is not obliged to receive a special
mission from another State unless it has undertaken
in advance to do so. In practice, such an undertaking
is generally given only by informal agreement; less
frequently, it is given by formal treaty providing that
a specific problem will be discussed through the
special mission ; one characteristic of a special mission
is, therefore, that consent for it must have been given

in advance for a specific purpose (see paragraph (3)
of the commentary on this article) ;

id) It is of a temporary nature. Its temporary
nature may be established either by the term fixed
for the duration of the mission or by its being given
a specific assignment or assignments, the mission
being terminated either on the expiry of its term or
on the completion of its assignment. However, a
permanent specialized mission which has a specific
sphere of competence and may exist side by
side with the regular permanent diplomatic mission
is not a special mission and does not possess the
characteristics of a special mission. Examples of
permanent specialized missions are the United States
missions for economic co-operation and assistance
to certain countries, the Australian immigration
missions, the socialist countries' industrial co-opera-
tion missions, and commercial missions or delegations
which are of a diplomatic nature. This is a new form
of permanent specialized diplomacy which co-exists
with the permanent general diplomatic mission.

(2) The sending and reception of special missions may
— and most frequently does — occur between States
which maintain regular diplomatic or consular relations
with each other, but the existence of such relations is
not an essential prerequisite. Where such relations exist
and the regular diplomatic mission is functioning, the
special mission's particular assignment may be one
which would have been within the competence of the
ordinary mission if there had been no special mission.
During the existence of the special mission, however,
States are entitled to conduct through the special mission
relations which are within the competence of the general
mission.

(3) The manner in which the agreement for sending
and receiving a special mission is concluded is a separate
question. In practice, there are a number of ways of
achieving this purpose, viz:

(a) An informal diplomatic agreement providing
that a special mission with specific assignments will
be sent and received;

(b) A formal treaty providing that certain ques-
tions will be discussed and settled through the sending
of a special mission ;

(c) An offer by one State to send a special mission
for a specific purpose, and the tacit acceptance of
such a mission by the other State ;

(d) An invitation from one party to the other to
send a special mission for a specific purpose, and the
acceptance of the invitation by the other party.

(4) Where regular diplomatic relations are not in
existence between the States concerned — whether
because such relations have been broken off or because
armed hostilities are in progress between the States —
the sending and reception of special missions are
subject to the same rules cited above. Experience shows
that special missions are often used for the settlement
of preliminary questions with a view to the establish-
ment of regular diplomatic relations, or for the
settlement of preliminary questions on which the
establishment of such relations depends.
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(5) The fact that a special mission is sent and received
does not mean that the two States will entrust to special
missions the settlement of the relations which are the
subject of the special mission's assignment. This process
very often takes place through the intermediary of the
special missions of the two sides. The current practice
is that negotiations with the delegation sent by a State
for a specific purpose are conducted by a special mission
of the host State also, i.e. by a delegation of that
State specially appointed to conduct the negotiations.
However, an alternative practice is that a delegation
sent as a special mission is received by the Ministry of
Foreign Affairs (or some other competent organ) of the
host State, which discusses and decides upon the ques-
tions that are the subject of the talks without appointing
a particular delegation as a special mission. Both these
practices are considered to be in order, and in the second
case the special mission acts on the one side and the
Ministry (or some permanent regular organ) on the
other.

(6) Cases also arise in practice in which a specific
delegation, composed of the head or of members of
the regular permanent diplomatic mission accredited
to the country in which the negotiations are taking place,
appears in the capacity of a special mission. Practice
provides no clear-cut answer to the question whether
this is a special mission in the proper sense or an
activity of the permanent mission.

Article 2. — The assignment of a special mission

1. The assignment of the special mission must be
specified by the sending State and consented to by the
receiving State.
2. The special mission may carry out on behalf of
the sending State only those assignments which are
within its competence.
3. The assignment of the mission may be exceeded
only by the mutual consent of the States concerned.
4. During the existence of the special mission, its
assignment shall be deemed to be excluded from the
competence of the regular diplomatic mission.

Commentary
(1) The scope and content of the assignment are
determined by consent. Such consent may be arrived
at by any of the means indicated in paragraph (3) of
the commentary on article 1. In practice, however, the
instrument by which the sending and reception of
special missions is agreed on is usually of an informal
nature, often merely stating the purpose of the mission.
In most cases, the exact scope of the assignment
becomes clear only during the negotiations, and it
frequently depends on the full powers or the authority
conferred on the representatives of the negotiating
parties.

(2) Diplomatic history records a number of cases where
special missions have exceeded the assignment for which
they were sent and received. The customary comment
is that this is done to take advantage of the opportunity,
and that any good diplomat makes use of such
opportunities. There are also a number of cases showing

that special missions for ceremonial and etiquette
purposes have taken advantage of a propitious
atmosphere to conclude certain beneficial treaties. Such
actions should be regarded as ultra vires, but they may
be validated by subsequent ratification or approval. The
limits of the capacity of a special mission to transact
business are normally determined by full powers, given
in good and due form.

(3) The assignments of a special mission are very often
determined by prior treaties or by the agreement
concerning the sending and acceptance of the special
mission. In this case, the special mission's assignment
and the extent of its powers depend on a prior treaty
or agreement. This is so, for instance, in the case of
commissions appointed to draw up trading plans for a
specific period under a permanent trade treaty.

(4) The most difficult juridical and political question
which arises in connexion with the assignment and the
limit of the powers of a special mission is whether its
existence encroaches upon the competence of the
regular diplomatic mission of the sending State
accredited to the other party. Regular diplomatic
missions consider themselves entitled to intervene in
the negotiations at any time and to override the special
mission. However, the interests of good legal order
in the relations between States require that the other
negotiator should be able to rely in good faith on the
statements of intention made by the special mission on
behalf of its State, and consequently, that interference
by the permanent diplomatic mission should not be
permitted to take him unawares. Nevertheless, it is
generally agreed that the permanent mission retains its
competence, even during the existence of the special
mission, to transmit to the other contracting party,
to which it is accredited, communications from it&
Government concerning the limit of the special mission's
powers and, if need be, the complete revocation of the
full powers given to it or the breaking-off of the negotia-
tions ; but all such actions can apply only to future
acts of the special mission.

(5) If the special mission's activity or existence comes
to an end, the full competence of the regular diplomatic
mission is usually restored, even with respect to matters
within the scope of the special mission's assignment,,
except in cases where special missions have been given
a certain competence, by treaty, to regulate relations
between the States concerned.

Article 3. — Appointment of the head and members
of the special mission

1. The sending State is normally free to appoint the
head of the special mission and its members, and it is
unnecessary to request agriment for their appointments
unless there is a prior special agreement (or unless the
other State objects to the selection of the person
appointed).

2. The prior agreement may provide that the head of
the special mission or certain of its members shall
possess specific qualifications or hold specific posts in
the sending State.
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Commentary
(1) The general rule that a State is not obliged to
receive a special mission has been stated above. This
was also the view of Mr. Sandstrom, the previous
Special Rapporteur of the International Law Com-
mission.84 The Commission did not, however, consider
it necessary to include this rule in its 1960 draft on
special missions.65 But apart from the agreement on the
acceptance of the mission, the problem of the specific
acceptance of an ad hoc diplomat also arises.

(2) It is scarcely feasible, in practice, to require a
special procedure for the agrfment or acceptance of
and ad hoc diplomat. Nevertheless, the present Special
Rapporteur believes that Mr. Sandstrom's view is
correct, that a State is not obliged to receive an un-
desirable person even in this capacity, and that it may
therefore object to his being sent or, if he arrives
notwithstanding, refuse all contact with him. The
present Special Rapporteur does not, however, share
the opinion, expressed by Mr. Sandstrom, that a declara-
tion of acceptance of an ad hoc diplomat is implicit in
the agreement to accept a special mission or an itinerant
envoy. The acceptance of a diplomatic mission should
not, in the present Rapporteur's view, imply consent to
a specific person; on the contrary, the two things may
be separated from each other. The individual is often
appointed later, especially if the mission is not sent
until an invitation has been issued or an agreement in
principle has been reached to resort to ad hoc
diplomacy.

(3) Mr. Jimenez de Are"chaga also expressed support
in the International Law Commission for the view that
agrement should be required. His memorandum on the
subject stressed two points : that the question whether
or not it would receive a special mission was decided
by the State concerned, and that provisions concerning
agrSment were advantageous and desirable.56

(4) The present Special Rapporteur considers that the
receiving State has the right to stipulate that contacts
with a special mission or an ad hoc diplomat shall be
subject to its prior consent, even though such consent
is usually given informally. In most cases, consent is
given in the form of a visa, issued in response to a
request from the sending State indicating the purpose
of the journey, or in the form of acceptance of the
notice of the arrival of a specific person on a special
mission. The States also usually agree in advance on
the level of the delegations, the date and place of the
meeting, and the subject of the conversations.
(5) In practice, the formal or informal agreement con-
cerning the sending and reception of a special mission
sometimes includes the clause mentioned by Mr. Sand-

84 Yearbook of the International Law Commission, 1960,
vol. II, pp. 112-115, draft articles.

" Ibid., p. 179. The Commission rejected, in article 2 of
that draft, the rules concerning accreditation and acceptance
contained in the 1958 draft (Yearbook of the International
Law Commission, 1958, vol. II, pp. 89 et seq.) on diplomatic
relations, retaining only the obligation to give notice of the
arrival of an ad hoc diplomat.

"' Yearbook of the International Law Commission, 1960,
vol. n , pp. 115-117.

strom, specifically designating the person or persons
who will form the special mission. In this case, the
sending State cannot make any changes in the composi-
tion of the special mission without the prior consent
of the State to which it is being sent. Such consent
need not always be express. In practice, all that is done
is to send notice of the change in good time, and in
the absence of any reaction, the other party is presumed
to have accepted the notice without any reservation.
(6) In some cases, although less frequently, it is
stipulated that the receiving State must give its consent.
This occurs primarily where important and delicate
subjects are to be dealt with through the special mission,
and especially in cases where the head of the mission
and its members must be eminent politicians.
(7) The question arises whether the receiving State is
held to have the right to make acceptance of the person
appointed conditional upon its own consent. In this case,
it sometimes happens that the State which raises the
objection asks to be consulted on the selection of the
person. Its refusal does not mean that it considers
the person proposed persona non grata, being of an
objective and procedural rather than personal nature,
although it is difficult to separate these two aspects in
practice. The Special Rapporteur is not sure that this
is a generally adopted practice.
(8) In many cases, the head of the special mission and
its members are not designated by name in the prior
agreement, but an indication is given of the qualifica-
tions they should possess. This applies either to meetings
at a specific level (e.g. meetings of Ministers for Foreign
Affairs or of heads of other departments) or to missions
which must be composed of specially qualified experts
(e.g. meetings of hydraulic engineers). In such cases,
the special mission is regularly composed if its head
and its members possess certain qualifications or hold
certain posts, and thus the sending State is subject to
certain restrictions with respect to the sending and the
composition of its special mission.

Article 4.—Persons declared persona non grata

In the absence of prior consent to the appointment
of a specific person or a person holding a specific post
as the head or as a member of the mission, the receiving
State may at any time notify the State sending the
special mission that it regards the head or any other
member of the mission as persona non grata and refuses
to accept him. In this case, the sending State shall
appoint another person in place of the person concerned.

Commentary
(1) Whether or not the receiving State has accepted
the mission or delegate, it unquestionably has the right
to declare an ad hoc diplomat persona non grata at
any time. It is not obliged to state its reasons for this
decision.57

(2) It may be added that an ad hoc diplomat is seldom
declared persona non grata after he has been accepted,
although this may happen. The receiving State does
not usually take advantage of this prerogative, but

11 This is also the opinion of the International Law Com-
mission. See ibid., pp. 112-115 and 180.
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sometimes a receiving State may inform the other party,
through the regular diplomatic channel, that the head
of the special mission or a certain member represents
an obstacle to the fulfilment of the special mission's
assignment. Where negotiations are involved, they are
usually suspended and the special mission leaves the
receiving country temporarily, returning after a time
with a new membership not including the person
declared persona non grata.
(3) In practice, it is not the custom to make frequent
use of this right of the State to declare the head or a
member of the special mission persona non grata. After
all, such missions are of short duration and have
limited assignments. Nevertheless, instances do occur.
In one case, the head of the mission sent to the minister
of the receiving State a letter considered offensive by
that State, which therefore announced that it would
have no further relations with the writer. As a result,
the activities of the special mission were virtually
paralysed, and the sending State was obliged to recall
the head of the special mission and to replace him.
(4) Where the meetings with the special mission are to
be held at a specific level, or where the head or the
members of the mission are required to possess certain
specific qualifications and no other person in the
sending State possesses such qualifications, the Special
Rapporteur believes that it is quite impossible to
declare the person concerned persona non grata, and
that the only course is to break off the conversations,
since the receiving State is not in a position to choose
among several persons with the necessary qualifications.
It cannot, for instance, ask the sending State to change
its Minister for Foreign Affairs because he is regarded
as persona non grata, for that would constitute inter-
ference in the domestic affairs of the sending State.
Nevertheless, it is under no obligation to enter into
contact with so undesirable a person, if it considers that
refusal to do so is more advantageous to it than the
actual contact with the other State; this, however, is
in no way a juridical question.

Article 5. — Appointment of a special mission
to more than one State

A State may send the same special mission, with the
same assignments, to more than one State, provided
that none of the States concerned objects.

Commentary
(1) The International Law Commission scarcely con-
sidered this question, and it has received scant attention
in the literature. The Commission took the view that it
was completely unnecessary to make provision for the
matter, and its previous Special Rapporteur, Mr. Sand-
strom, believed that the question did not arise at all.58

Mr. Jimenez de Arechaga, however, considered that
this was not correct and that the situation envisaged
was by no means unusual. Indeed, he believed that
special missions were sent to a number of neighbouring
States when changes of Government took place in the
sending States and on ceremonial occasions.69

Ibid., loc. cit.
Ibid., p. 116, para. 8.

(2) According to the present Special Rapporteur's
observations of practice, there are two cases in which
the problem of the appointment of a special mission
to more than one State clearly arises. They are the
following:

(a) Where the same special mission, with the same
membership and the same assignment, is sent to more
than one State (usually neighbours or situated in the
same geographical region). In the case of political
missions (e.g., good-will missions), there have been
instances of States refusing to enter into contact with
a mission appointed to several other States with which
they did not enjoy good relations. On one occasion,
India indicated that it was not prepared to receive a
good-will mission of that kind which would also be
going to Pakistan. Thus, the question is not simply
one of relations between the sending and receiving
States, but also of relations between the States to
which the special mission is sent. Although this
raises a political issue, the effect from the juridical
standpoint is that there is a condition that where
special missions are appointed to more than one State,
simultaneously or successively, the consent of each
of the States concerned must be obtained.

(b) Although, according to the strict rule, a
special mission is accredited individually, either
simultaneously or successively, to each of the States
with which contacts are desired, certain exceptions
arise in practice. One custom is that known as
circular appointment, which — rightly, in the view
of the present Special Rapporteur — is considered
discourteous by experts in diplomatic protocol. A
special mission or an itinerant envoy is given full
powers to visit more than one country, or a circular
note is sent to the missions of more than one country
informing them of the intention to send an ad hoc
diplomat of this kind. If the mission is an important
one, protests are lodged against this breach of
courtesy. If the mission is sent for informational
purposes in connexion with preliminary technical
negotiations, the matter is usually overlooked,
although it may be observed that such ad hoc
diplomats are placed on the level of a commercial
traveller with general powers of agency. A distinction
must be made in the case of an ad hoc diplomat
authorized to conduct negotiations for the conclusion
of a multilateral convention which is not of general
concern. In this case, his full powers may consist of
a single document accrediting him to all the States
with which the convention is to be concluded (e.g.,
the Bulgarian-Greek-Yugoslav negotiations for a
settlement of certain questions relating to the common
frontier of the three countries).

(3) It should also be mentioned that, in practice, a
special mission of the kind referred to in paragraph 2 (a)
above, having been accepted in principle, sometimes
finds itself in the position of being requested, because
of certain positions it has adopted during its contacts
with the representatives of the first State visited, not
to make contact with another specific State to which
it is being sent. This occurs particularly in cases where
it is announced that the special mission has granted to
the first State certain preferences which conflict with the
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interests of the second State. The latter may consider
that the matter to be dealt with has thus been prejudged,
and may announce that the special mission which it had
already accepted has become pointless. This is not the
same as declaring the head and members of the mission
persona non grata, since, in this case, the refusal to
accept them is based not on their subjective qualities
but on the objective political situation created by the
special mission's actions and by the position taken by
the sending State. It is, as it were, a restriction of
diplomatic relations, expressed solely in the revocation
of the agriment given to the special mission. This
clearly demonstrates the delicacy of the situation created
by the practice of sending the same special mission to
more than one State.

(4) The facts set out above show that the International
Law Commission's argument that the question does not
arise at all is untenable, and that a separate solution is
required to cover the case of ad hoc diplomacy.

Article 6. — Composition of the special mission

1. The special mission is composed of its head and,
as necessary, of members of the mission. The special
mission may also have a staff.

2. If the special mission is composed of several
members, the sending State shall be required to appoint
a head of mission, who shall be regarded as authorized
to make statements on behalf of the mission, and the
receiving State shall pass all its communications to
the special mission through him.

3. The full powers given by the sending State to the
special mission shall specify who is authorized to make
valid statements on behalf of the State. These full
powers may be individual, when issued for the head
of the special mission; collective, when issued for
the head and some members of the mission; or
supplementary, when issued for particular members of
the mission acting on behalf of the special mission by
authorization or where the head of mission is prevented
from carrying out his functions.

4. The sending State is free to determine the size of
the special mission, failing a contrary arrangement
entered into by agreement or unless the receiving State,
in the absence of an arrangement on this matter, requires
that the number of members or staff be kept within
reasonable limits, having regard to the assignment
entrusted to the special mission.

Commentary

(1) The special mission may be composed of only one
member or of several members. If the ad hoc mission
is entrusted to only one member, the latter is then a
special delegate. If it has two members, then, according
to Potemkin, if both are delegates, the sending State
decides which of the two will be first delegate. If the
special mission consists of three or more members,
the rule requires that a head (chairman) of the delega-
tion should be designated.60

89 V. Potemkin, op. cit., vol. Ill, p. 837.

(2) Precedence within the delegation is fixed, according
to general practice, by the sending State, and is
communicated to the other party or published in the
manner normally adopted with respect to multilateral
meetings. Neither the rank of the delegates in the State
appointing the delegation nor the title or function of
the individual delegates authorizes any change in the
order of precedence established in the list communicated
to the receiving State. However, according to inter-
national custom a member of the Government takes
precedence of other officials and the head of delegation
must not have lower diplomatic rank than the members
of the delegation.

(3) In addition to the head and his deputy and the
delegates and their deputies, the delegation may
include other members such as counsellors, experts,
secretaries and technical staff. The rule is that, except
as otherwise provided, privileges and immunities are
accorded to all members of the delegation.61

(4) In its draft on special missions, the International
Law Commission considered it unnecessary to deal with
this question; yet the problem of the number of
members of a mission is linked to it. Mr. Sandstrom,
the Commission's previous Special Rapporteur, did not
refer to the question of the size of the special mission,
but Mr. Jimenez de Arechaga, a member of the Com-
mission, considered that the matter should be dealt
with, for in the absence of a rule on the subject "special
missions [might] claim the right to have an unlimited
staff", which in his view would be unjustified.62

(5) According to the results of the present Special
Rapporteur's own research, it is customary for the
receiving State to notify the sending State that it wishes
the size of the mission to be limited because, for
example, it is able to offer housing, transport and other
facilities to only a certain number of persons.
(6) Less frequently, in practice, the agreement on the
establishment or reception of the ad hoc mission limits
the size of the mission; in some cases the agreement
specifies a minimum number of members (meetings
of delegations of equal size) and even calls for a
mission specifically composed of members having stated
qualifications (generally according to the problems to
be treated).

(7) With respect to the size of the mission, attention
should also be drawn to the practice of "balancing
rank". It is customary, during preliminary conversations
and negotiations on the sending and receiving of a
mission, to designate the rank and status of the head
and members of the special mission, so that the other
party may act accordingly and thus avoid any disparity,
for if an ad hoc diplomat were received by a person of
lower rank than his own it might be considered an
affront to his country. This, however, is a question of
protocol rather than of law.

(8) Head of the ad hoc mission. As explained above,
if the mission is composed of three or more members it
must as a general rule have a head. If it is composed

61 V. Potemkin, op. cit., p. 838.
92 Yearbook of the International Law Commission, 1960,

vol. II, p. 116 and pp. 179-180.
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of only two members, the sending State decides whether
one shall bear the title of first delegate or head of
mission. Whether he is called first delegate or head
of mission, he will be regarded as the head of the ad hoc
mission by the receiving State, which will communicate
with him and receive from him statements on behalf of
the special mission or of the sending State. For this
reason the question of the existence of a head of mission
is one of great practical importance, notwithstanding
the fact that the International Law Commission failed
to deal with it. Mr. Jimenez de Arechaga, on the other
hand, considers that in practice an ad hoc mission has
a head, but he does not go into the question in detail.63

In the Special Rapporteur's opinion, the matter of the
appointment of a head of the ad hoc mission is
important not only from the practical but also from
the legal standpoint.

(9) Deputy head of ad hoc mission. In speaking of the
composition of the ad hoc mission, it was said that a
deputy head of mission was also appointed. The
deputy's function is indicated by the fact that he is
designated by the organ of the sending State which
also appointed the head of mission, and that as a
general rule the deputy head (who in practice is often
called the vice-chairman of the delegation) acts without
special appointment as head of the ad hoc mission
whenever and wherever the head of mission is absent,
unable to carry out his functions or recalled (in the last
case, until the appointment of a new head has been
notified to the other party).

(10) From the international standpoint, the deputy
head's rank in the delegation is considered to be next
below that of the head of the ad hoc mission. However,
the deputy head of the delegation does not take
precedence over the members of the missions of other
States with which his delegation enters into contact. His
status as deputy head is effective only when he acts
as head.

(11) From the technical standpoint, a member of the
ad hoc mission whom the head of mission himself has
designated as his deputy (i.e. the administrator of the
mission) is not regarded as a deputy head.
(12) The International Law Commission did not deal
with this question.
(13) Charge d'affaires ad interim of a special mission.
Very frequently the special mission arrives without its
head or deputy head, that is to say, before them, since
contact must be established and affairs conducted before
their arrival. The ad hoc mission may also be without
its head or deputy head during the course of its
activities. In this case, a member of the mission
provisionally assumes the duties of head of mission,
acting on behalf of the head if the latter has so provided.
The International Law Commission did not study this
problem and did not suggest that the rules of diplomatic
law relating to charges d'affaires ad interim should
apply, in this connexion, to ad hoc missions.64

41 Ibid., he. cit.
94 Ibid., p. 110, para. 21, and pp. 179-180. Mr. Sandstrom,

the previous Special Rapporteur, is even of the opinion that
this has no bearing on ad hoc missions.

Mr. Jimenez de Arechaga, on the other hand, believes
that the question of appointing a charge" d'affaires ad
interim may also arise in the case of an ad hoc mission
— in the event, for example, of the principal negotiator's
falling ill during the course of a transaction.65 The
Special Rapporteur believes that Mr. Jimenez de
Arechaga is on the right track. However, the rule should
not be restricted to the single case of the sickness of
the head of the ad hoc mission ; it should apply in all
cases where he is unable to perform his functions or is
absent, except where a deputy head has been designated
and the other party has been notified of the fact.
(14) When a member of the mission is designated as
charge d'affaires ad interim, the rule in practice is that
the appointment of the person to be entrusted with this
function is notified by the sending State's regular
diplomatic mission. This often occurs if the head of
mission is recalled "tacitly", if he leaves his post
suddenly (as frequently happens when he returns home
for fresh instructions and remains there for some time)
or if the mission arrives at its destination without its
head and without his having given authorization in
writing to the presumptive charge d'affaires.
(15) There is some justification, however, for the
International Law Commission's attitude. In the case
of ad hoc ceremonial missions, the rule is that a special
head of mission, usually a special ambassador, is named.
He is then regarded as representing the Head of the
sending State, and nobody can take his place in the
performance of his ceremonial functions. Any substitu-
tion of this kind would detract from the mission's
importance and rob it of its representative character,
which attaches to a particular person even when
the mission is composed of several members. From the
standpoint of protocol, the other members are con-
sidered as the suite of the head of the. mission and as
not having capacity to perform his functions.

Article 7. — Notification of arrival and departure

1. The regular permanent mission of the sending
State shall notify the Ministry of Foreign Affairs of
the receiving State in the regular way of the composition
of the special mission, of the arrival and departure of
its members and staff and of the arrival and departure
of the persons accompanying them.
2. When notification of the special mission has been
given and the special mission has begun to function,
subsequent changes in the composition of the special
mission and its staff, not including the replacement of
its head and the final departure of the whole mission,
may be made also by the head of the special mission,
or by a member of the mission or staff designated by
the head of the special mission after duly notifying the
representative of the State with which he is conducting
the negotiations.
3. The foregoing provision shall also apply to
notification of the engagement and discharge of locally
recruited staff or servants.
4. (Notification concerning members or staff of the
special mission who are members of the armed forces

Ibid., p. 116, para. 14.
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shall be given in the regular way before their arrival
in the territory of the receiving State.)

Commentary

(1) In the case of ad hoc diplomacy too, the question
arises to what extent the sending State is obliged to
notify the arrival and departure of the head and
members of the special mission. The International Law
Commission adopted the position put forward by
Mr. Sandstrom, its previous Special Rapporteur, that
in this respect the general rules on notification relating
to permanent diplomatic missions were valid for special
missions and for itinerant envoys.66

(2) This idea is basically correct, in the present Special
Rapporteur's opinion. In practice, however, the notifica-
tion is not identical with that given in the case of
permanent diplomatic missions. In the first place,
notification of the arrival of a special mission or of an
ad hoc delegate usually takes place in two stages. The
first is the preliminary notice, i.e., an announcement
of arrival. This preliminary notice should contain brief
particulars concerning the persons arriving in the special
mission and should be communicated in good time, so
that the competent authorities of the receiving State
(and the persons who, on its behalf, will maintain
contact) may be informed. The preliminary notice, may
be delivered to the Ministry of Foreign Affairs of the
receiving State or to its permanent diplomatic mission
in the sending State. The second stage is the regular
notification given through the diplomatic channel, i.e.,
through the permanent mission in the receiving State
(the special mission itself gives this notification directly
only if the sending State has no permanent mission in the
receiving State and has not entrusted the mission of a
third State with the protection of its interests there).

(3) Consequently, there are in practice certain special
rules for the notification of the special mission's arrival.
They arise from the need to inform the receiving State
in a manner different from that used for permanent
missions. The International Law Commission failed to
take this fact into account. On the other hand, it is not
customary to give separate notification of the special
mission's departure. It is presumed that the mission
will leave the receiving State after its assignment has
been fulfilled. However, it is customary for the head
and the members of the special mission to inform the
representatives of the receiving State with whom they
are in contact verbally, either during the course of their
work or at the end of their mission, of the date and
hour of their departure and the means of transport
they propose to use.

(4) A separate question is whether a head or member
of a special mission who remains in the territory of
the receiving State after his official mission has ended
but while his visa is still valid should give notice of his
extended stay. Opinion is divided on this question,
and the answer given depends on the receiving State's
general laws governing aliens. If an extended stay of
this kind occurs, however, it is an open question what
point of time should be regarded as that at which the

Ibid., p. 113, draft article 12, and pp. 179-180.

official stay becomes a private stay. Courtesy demands
that the situation should be treated with some degree
of tolerance. The Special Rapporteur considers it
unnecessary to include provisions governing this case in
the text of the rules.

(5) The right to recruit auxiliary staff for special
missions locally is in practice limited to the recruitment
of auxiliary staff without diplomatic rank or expert
status, persons performing certain strictly technical
functions (e.g., chauffeurs), and service staff. The rule
is that the receiving State should make provision for
such services, for the performance of the functions of
the ad hoc mission is often dependent on them. The
International Law Commission did not discuss this
problem, but the Special Rapporteur is convinced that
the availability of these services to ad hoc missions
should be viewed as part of their general privileges.
However, the territorial State may ask to be advised
of any recruitment of its nationals by special missions ;
and in the Special Rapporteur's view a special mission
has a duty to keep the authorities of the territorial
State regularly informed concerning the engagement and
discharge of such staff, although all engagements of this
kind, like the special mission itself, are of limited
duration.

(6) Some States require the names of military personnel
participating in special missions to be communicated
in advance to and even approved by the receiving State.
The Special Rapporteur is not certain that this is a
general practice. Support for it may be found in the rule
that prior consent must be obtained for diplomatic staff
of regular resident diplomatic missions who are
members of the armed forces.

Article 8. — Precedence

1. Where several special missions meet in order to
carry out the same assignment, precedence among
the heads of the special missions shall follow the
alphabetical order of the titles of their respective States,
in the English versions in use at the United Nations.

2. The rule laid down in paragraph 1 shall also apply
where two special missions meet on the territory of a
third State.
3. At meetings between the special mission and organs
of the receiving State, no order of precedence shall be
established.
4. The order of precedence among the other members
and the staff of their special missions shall be
determined by the heads of the missions.
5. The order of precedence inter se of delegates who
are not heads of mission and of members of the staff
of special missions shall correspond to the rank inter se
of their heads of mission and their own rank within
their mission.

Commentary
(1) The rules of precedence among the heads of
permanent diplomatic missions are not in practice
applied with respect to the rank of heads of special
missions. Moreover, the question of rank arises only
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when several special missions meet or when two
missions meet on the territory of a third State.
(2) The question of rank does not arise when a special
mission meets with a delegation or organ of the receiv-
ing State. In practice, the special rules of courtesy
apply. The organ or delegation of the receiving State
pays its compliments to the foreign special mission
and the mission pays its respects to its host, but there
is no question of precedence, properly so-called.
(3) The Special Rapporteur believes that it would be
wrong to include in these articles a rule that the order
of precedence of heads of special missions should be
determined by the diplomatic classes to which their
titles would assign them under the general rules on
classes of heads of regular missions. The essential
question that arises in this connexion is whether the rule
on classes of heads of mission laid down in the Vienna
Convention on Diplomatic Relations should prevail or
the principle of the sovereign equality of States pro-
claimed by the United Nations Charter.
(4) Of particular significance is the fact that many
heads of special missions have no diplomatic rank at
all, and that heads of special missions are often
personalities standing above all diplomatic rank. Some
States make provision for such cases in their domestic
law and in their practice, and give precedence to
ministers who are members of the Cabinet and to certain
other high officials.
(5) The Special Rapporteur wishes to stress that these
rules are not valid with respect to meetings of special
missions having ceremonial functions. This question will
be dealt with in the following article.
(6) The Special Rapporteur considers that the rank of
heads of special missions should be determined on the
basis of the following considerations. Although in the
case of ad hoc ceremonial diplomacy, the heads of
special missions are still divided into diplomatic classes
(e.g., special ambassador, special envoy), the current
practice is not to give them any special diplomatic
title. All heads of ad hoc missions represent their States
and are equal among themselves in accordance with
the principle of the equality of States. Except in matters
of personal courtesy, the diplomatic title of the head
is of no significance.
(7) The International Law Commission did not take up
this question at all. Mr. Jimenez de Arechaga, on the
other hand, considers (erroneously, in the present
writer's opinion) that the rules on classes of heads of
missions apply equally to special missions, and he does
not restrict that conclusion to ceremonial missions.87

(8) The practice developed in relations between States
since the formation of the United Nations ignores the
division of heads of ad hoc missions into classes accord-
ing to their ranks, except in the case of ceremonial
missions.
(9) The Special Rapporteur will nevertheless endeavour
to set out in more detail the different views existing
concerning the rank of ad hoc diplomats.
(10) There are two views concerning precedence among
ad hoc diplomats. According to the first, the question

•T Ibid., p. 116, para. 13.

of rank does not arise at all in ad hoc diplomacy, this
being considered to follow from the legal rule laid
down by article 3 of the Vienna Regulations of
19 March 1815. This provides that diplomatic agents
on special mission shall not on that account be entitled
to any precedence in rank. Genet68 deduces from this
rule that they have no special rank by virtue of their
mission, although they have diplomatic status. However,
Satow69 takes a different view. Although they are not
ranked in the same order as the heads of the permanent
diplomatic missions, there exists nevertheless an order
by which their precedence can be established. This, says
Satow, is an order inter se. It is based on their actual
rank; and where they perform identical functions,
precedence among them is determined on the basis of
the order of presentation of their credentials or full
powers.

(11) In his 1960 proposal,70 Mr. A. E. F. Sandstrom,
the previous Special Rapporteur of the International
Law Commission, took the view that although under
the Vienna Regulation a special mission enjoys no
superiority in rank, the heads of special missions, at
least ceremonial missions, nevertheless rank among
themselves according to the order of the presentation
of their credentials. Yet while advancing this opinion
in the preliminary part of his report, in his draft of the
operative provisions (alternative I, article 10, and
alternative II, article 3) he simply inserted the negative
provision that an ad hoc delegate or the head of a
special mission should not, by virtue of such position
only, be entitled to any superiority of rank.

(12) Mr. Sandstrom took as his starting point the idea
that rank was defined by membership in the diplomatic
service or by diplomatic category. He therefore made
a distinction between political missions, regarded as
being diplomatic, and technical missions, which are
not of a diplomatic character. The present Special
Rapporteur considers this to be fundamentally wrong.

(13) In the first place, it is not true that the person
heading a special diplomatic mission of a political
character is necessarily a member of the diplomatic
service and necessarily holds diplomatic rank. Such
missions may be headed by other persons, so that
diplomatic rank is a very unreliable criterion. Why
should a high official of the State (for example, a
member of the Government) necessarily be ranked lower
than a person bearing the title of ambassador? This
would be incompatible with the current functional
conception of diplomacy. On the other hand, the present
Special Rapporteur considers that it would be erroneous
to classify heads of mission having diplomatic rank
according to their titles (for example, ambassador and
minister plenipotentiary). They are all heads of diplo-
matic missions and have the same authority to represent
their sovereign States, which, under the United Nations
Charter, have the right to sovereign equality (Article 2).
It follows, in the Special Rapporteur's view, that
precedence inter se cannot be determined on the basis

68 Raoul Genet , op. cit., vol. I, p . 86.
69 Sir Ernest Satow, op. cit., p . 4 1 .
70 Yearbook of the International Law Commission, I960,

vol. II, p. 109, para. 18.
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of diplomatic rank, at least in so far as juridical treat-
ment is concerned (this does not affect the matter of
courtesy towards the head of mission).
(14) The idea that different principles apply to so-called
technical missions is mistaken. Such missions are today
usually headed by a career diplomat, and the assign-
ment of every technical mission includes some political
elements.
(15) It would also be a mistake to follow Satow on
this point. Precedence can hardly be established accord-
ing to the order of the presentation of credentials. At
most meetings of ad hoc diplomats the presumption,
consistent with the facts, is that they arrive simul-
taneously,71 and the individual and ceremonious presen-
tation of credentials is a distinct rarity. For this reason,
the date of presentation is without significance in
practice.
(16) Precedence among ad hoc diplomats, limited as it
is in its effect to their relations inter se, is important
only in the case of a multilateral meeting or of contacts
among three States, or between two States not counting
the receiving State. In contacts between the ad hoc
diplomats of a foreign State and the representatives of
the receiving State alone, the question of precedence
does not arise: as a matter of courtesy, the host treats
his guest with high consideration, but the latter is obliged
to act in the same manner towards his host.
(17) The Special Rapporteur is convinced that as a
result, firstly, of the change which has taken place in the
fundamental conception of the character of diplomacy,
especially the abandonment of the theory of the
representative character of diplomacy and the adoption
of the functional theory, and secondly, of the acceptance
of the principle of the sovereign equality of States, the
legal rules relating to precedence in ad hoc diplomacy
have undergone a complete transformation. The prin-
ciples of the Vienna Regulation (1815) are no longer
in force. No general principle can be inferred, on the
basis of analogy, from the rules of precedence govern-
ing permanent missions. For this reason, more and
more use is being made of an automatic method of
determining the precedence of heads of special missions
or ad hoc diplomats, namely, the classification of
delegates and delegations according to the alphabetical
order of the names of the participating countries. In
view of the linguistic differences in the names of States,
the custom is also to state the language in which the
classification will be made.72 This is the only procedure
which offers an order by which that based on rank can
be superseded, while at the same time ensuring the
application of the rules on the sovereign equality of
States.78

71 Thus, Jimenez de Ar6chaga: ibid., p. 116, para. 13.
" Mr. Sandstrom in his draft used this method in dealing

with the question of the participation of ad hoc diplomats in
congresses and conferences {ibid., p. 114, chap. II, art. 6).

71 In order to bring the practice further into line with the
principle of equality, it is now customary for lots to be drawn,
the initial letter of the name of the State thus chosen indicating
the beginning of the ad hoc alphabetical order. At United
Nations meetings and meetings organized by the United Nations,
lots are drawn at the opening of the session, to assign seats
to the participating States for the duration of the session, and
whenever a roll-call vote is taken.

(18) For the sake of completeness, it should be
mentioned that the principles of classification inter se
and of the order of presentation of full powers are still
applied in the case of special envoys to formal
ceremonies, the Vienna Regulation (1815), which
provides that a special mission does not convey any
superiority in rank, being ignored on such occasions.
During solemnities of this kind, special missions enjoy
precedence from the standpoint of protocol and
ceremony. This consideration is shown by the receiving
State out of regard for the special courtesy displayed
by the sending State in delegating an extraordinary
mission or envoy.

(19) The rule that special missions enjoy a particular
rank during formal court ceremonies and are seated
immediately next to the members of the royal families
was included in the permanent rules on precedence at
the British court.

(20) However, if an ad hoc ambassador or envoy
requests and is granted an audience, the court etiquette
at his reception is the same as for a permanent
ambassador.

(21) The International Law Commission did not go
into the question of precedence within an ad hoc
mission, putting the matter aside. The Special Rappor-
teur believes that this attitude is correct and that each
State must itself determine the internal order of
precedence among the members of the special mission
and that this is a matter of protocol only, the order
of precedence being sent to the receiving State by the
head of the ad hoc mission either direct or through
the permanent diplomatic mission which notifies arrivals
and subsequent changes.

(22) The Special Rapporteur also believes that there
are no legal rules determining the order of precedence
as between members of different ad hoc missions, or as
between them and members of permanent diplomatic
missions, or as between them and the administrative
officials of the receiving State.

(23) It frequently happens that special missions meet
in the territory of a third State which is not involved in
their assignment. In this case, it is important to the host
State that the precedence of the heads of special missions
or rather of the missions themselves should be fixed,
so that it does not, as host, run the risk of favouring
one of them or of being guided by subjective considera-
tions in determining their precedence.

(24) A brief comment must be made on the question
of the use of the alphabetical order of names of States
as a basis for determining the order of precedence of
special missions. At the present time, the rule in the
United Nations and in all the specialized agencies, in
accordance with the principle of the sovereign equality
of States, is to follow this method. While considering
it to be the most correct one, the Special Rapporteur
concedes that the rule need not be strictly interpreted
as requiring the use of the alphabetical order of the
names of States in the English language. Some experts
have drawn attention to the possibility of applying the
same method but on the basis of the alphabetical order
of names of States used in the official diplomatic list of
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the receiving State. The important thing is that the
system applied should be objective and consistent with
the principle of the sovereign equality of States.

Article 9. — Precedence among special ceremonial
and formal missions

1. Where two or more special missions meet on a
formal or ceremonial occasion (for example, a marriage,
christening, coronation, installation of Head of State,
funeral, etc.), precedence among the heads of the
missions shall be determined in accordance with the
class to which each head of mission belongs by virtue
of his diplomatic title, and within each class in
accordance with the alphabetical order of the names
of the States.

2. Heads of State, members of ruling families, chair-
men of councils and ministers who are members of the
Government represent special classes having precedence
over the class of ambassadors.

3. Heads of special missions who do not possess
the diplomatic rank of ambassador or minister pleni-
potentiary and who do not belong to the groups
specified in paragraph 2 of this article shall constitute,
irrespective of the functions they perform, a special
group next following that of heads of special missions
having the rank of minister plenipotentiary.
4. The diplomatic title used in determining precedence
for the purposes of this article, except in the case of
persons mentioned in paragraph 2, shall be that
indicated in the credentials issued for the performance
of the ceremonial or protocol function.
5. Heads of regular diplomatic missions shall not be
considered to be heads of special missions for
ceremonial or formal functions unless they have pre-
sented credentials issued specially for this particular
purpose.
6. The rank of the staff of special ceremonial and
formal missions shall be determined in accordance with
the rank of the heads of mission.
7. When they appear at the ceremony to which their
formal or ceremonial function relates, heads of special
missions shal take precedence over the heads of regular
diplomatic missions.

Commentary

(1) The sending of diplomatic missions of a ceremonial
and formal nature was not abandoned in practice even
after the establishment of regular resident diplomacy,
and it continues to this day.
(2) On such occasions, the representatives of States
customarily bear the title of special ambassadors
extraordinary. Even a regularly accredited ambassador,
when assigned to represent his country on a ceremonial
occasion, is given the title of ad hoc ambassador. This
is regarded as a point of international courtesy.
(3) In accordance with a time-honoured interpretation
of article 3 of the Vienna Regulation of 1815, the prior
tempore rule is held to apply even to these ambassadors,
i.e. the rule that they take precedence in the order of

the time of presentation of the letters of credence issued
for the ad hoc occasion. In practice, however, this rule
has proved almost unworkable. The funeral of King
George VI of Great Britain was a case in point. A
number of special missions were unable, for lack of
time, to present their letters of credence, or even copies
of them, to the new Queen before the funeral ceremony.
Moreover, several missions arrived in London simul-
taneously, so that the rule for determining precedence
according to the order of arrival was also inapplicable.
For this reason, the Special Rapporteur believes that it
would be preferable to select another criterion, more
objective and closer to the principle of the sovereign
equality of States, while retaining the division of heads
of special missions into classes.

(4) It is becoming an increasingly frequent practice to
send special delegates of higher rank than ambassador
to be present on ceremonial occasions. Some countries
consider that to give them the title of ad hoc ambassador
would be to lower their status, for it is increasingly
recognized that Heads of Government and ministers
rank above all officials, including ambassadors. In
practice the domestic laws of a number of countries give
such persons absolute precedence over diplomats.
(5) However, persons who do not belong to the groups
mentioned in paragraph 2 are also sent as special ad hoc
ambassadors, but are not given diplomatic titles because
they do not want them. Very often, these are
distinguished persons in their own right. In practice,
there has been some uncertainty as to the rules appli-
cable to their situation. One school of thought opposes
the idea that such persons also take precedence over
ad hoc ambassadors, and the Special Rapporteur agrees
with the arguments in favour of this viewpoint, which
are based on the fact that, if the State sending an
emissary of this kind wishes to ensure that both the
head of the special mission and itself are given
preference, it should appoint him ad hoc ambassador.
Any loss of precedence is the fault of the sending State.

(6) In such cases, the diplomatic status of the head of
the special mission is determined ad hoc, irrespective
of what is called in the French text-books the grade
reel. The title of ad hoc ambassador is very often given,
especially on such occasions, either to persons who do
not belong to the diplomatic career service or to heads
of regular missions who belong to the second class.
This fact should be explicitly mentioned in the special
letters of credence for the performance of the ceremonial
or formal function.

(7) The issuance of special letters of credence covering
a specific function of this kind is a customary practice.
They should be in good and due form, like those of
regular ambassadors, but they differ from the latter in
their terms, since the mission's assignment is strictly
limited to a particular ceremonial or formal function.
The issuance of such letters of credence is regarded as
an international courtesy, and that is why heads of
regular diplomatic missions are expected to have such
special letters of credence.

(8) Great difficulties are caused by the uncertainty of
the rules of law concerning the relative rank of the head
of a special mission for a ceremonial and formal function
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and the head of the mission regularly accredited to the
Government of the country in which the ceremonial
occasion takes place. An examination of the protocol
instructions of the Court of St. James shows that the
heads of special missions have precedence at the
ceremonies, while the heads of regularly accredited
diplomatic missions occupy the rank immediately below
them, unless they are acting in both capacities on
the specific occasion in question. In the view of the
Special Rapporteur, this solution is correct and is
dictated by the very nature of the function, for otherwise
it would be quite meaningless to send a special mission.

(9) The Special Rapporteur is unable to ascertain the
exact position of the members of a special mission of a
ceremonial or formal nature in cases where the members
are designated as equals and are given collective letters
of credence for the performance of the ceremonial or
formal function in question. Practice varies in this
matter. Some States regard as the head of such a mission
the first person mentioned in the letters of credence
issued for the special occasion. Other States, and
particularly those sending delegations, claim that all
the members delegated to serve on a mission of this
kind should be recognized as having equal rights. This
is frequently the case where the mission is composed
of several members of a coalition Government or of
members of the legislature representing different political
groups. Those who uphold the notion of common rank
in corpore base themselves on the argument that the
composition of the delegation is a manifestation of
the unanimity of sentiment and equal importance of the
members of the delegation. As practice is not uniform
in this matter, the Special Rapporteur is uncertain what
solution should be proposed for the draft article.

Article 10. — Commencement of the function
of the special mission

1. The special function shall commence when the
special mission or special missions enter into official
contact with the organs of the host State.

2. The commencement of the function shall not be
contingent upon official presentation by the regular
diplomatic mission or upon the presentation of letters
of credence or full powers.

3. The host State shall prescribe uniform rules for
the reception of all special missions of the same kind,
unless this matter is otherwise regulated by a special
arrangement between the States concerned.

Commentary

(1) Commencement of the function of an ad hoc
diplomat. The International Law Commission takes the
view that, so far as the commencement of the function
of the head and members of a special mission is con-
cerned, the rules applicable to permanent diplomatic
missions do not apply. Mr. Jimenez de Arechaga
entirely disagrees.74

14 Yearbook of the International Law Commission, I960,
vol. II, p. 116, para. 11, and p. 180.

(2) The Special Rapporteur believes that there are
special rules on this subject. A special function which
has been the subject of prior notice and acknowledge-
ment must be deemed to begin when the ad hoc
diplomat arrives in the territory of the receiving State,
unless he arrives prematurely — a situation which
depends on the circumstances and on the notion of
what constitutes a reasonable interval of time. If there
has been no prior notice, the function is deemed to
begin at the time of notification [of arrival]; if there
has been neither prior notice nor notification of arrival,
it is deemed to begin when the first international contact
is made. A further point is that, in the case of special
missions, the commencement of the function need not
be deemed to take place only when copies of the letters
of credence or full powers are presented, although this
is taken into account in the case of ad hoc ambassadors.
Other ad hoc diplomats, even in cases where they must
have full powers, do not now present either the original
or a copy in advance, but only when the time comes to
prove their authority to assume obligations on behalf
of the sending State. Thus, there is a legal difference
with respect to determining when the function com-
mences, as compared with the case of the heads of
permanent missions.

(3) All the instructions for the exercise of functions
related to diplomatic protocol are found to contain
more rules on the procedure for welcoming a ceremonial
ad hoc mission when it arrives and escorting it when
it leaves than on its reception, with consists of an
audience with the Minister for Foreign Affairs to intro-
duce the mission, or the presentation of letters of
introduction or copies of credentials. Even less is said
of audiences by Heads of State for the presentation of
letters of credence. Even if an ad hoc diplomat arrives
with special letters of credence addressed to the Head
of State, the practice is to present them more expediti-
ously — i.e., through the Chief of Protocol — and
the function commences immediately. An example of
the propriety of this custom is the case of an ad hoc
mission sent to present the condolences of its own
Head of State to the Head of State of another country
upon the death of his predecessor or of a member
of the royal family. In such a case, formal receptions
are hardly in order ; besides, there is usually little time.
Nevertheless, missions are treated according to the rules
of protocol, both on arrival and when they leave.

(4) Contacts between ad hoc missions appointed to
conduct political negotiations also generally take place
immediately following the so-called protocol visit to the
competent official with whom the negotiations are to be
held.

(5) In the case of ad hoc missions appointed to conduct
technical negotiations, it is not the practice to have
either a ceremonial reception or a ceremonial presenta-
tion of credentials. It is customary, however, to make
an introductory visit or, if the parties already know
each other, a visit for the purpose of establishing
contact. There is a growing tendency to abandon even
the custom whereby the head of the ad hoc mission is
accompanied on his first visit by the head of the diplo-
matic mission permanently accredited to the receiving
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State, or by some member of that mission, if the head
of the ad hoc mission or his opposite number who is to
receive him is of lower rank than the head of the
permanent mission.
(6) It should be noted that there is an essential
difference between the reception of the head of an
ad hoc mission and the presentation of his letters of
credence or full powers on the one hand and the recep-
tion of the heads of permanent missions and the
presentation of their credentials on the other.

(7) This difference relates, first of all, to the person
from whom the full powers emanate, in cases other
than that of a special ambassador or an ad hoc cere-
monial mission. A special ambassador and the head
of an ad hoc ceremonial mission receive their letters of
credence from the Head of State, as do the regular
heads of diplomatic missions of the first and second
classes, and they are addressed to the Head of the State
to which the persons concerned are being sent. This
procedure is not necessarily followed in the case of other
ad hoc missions. In accordance with a recently estab-
lished custom, and by analogy to the rules concerning
the regularity of credentials in the United Nations, full
powers are issued either by the Head of State or of
Government or by the Minister for Foreign Affairs,
regardless of the rank of the delegate or of the head
of the ad hoc mission.
(8) Again, this difference is seen in the fact that the
letters of credence of the head of a permanent diplo-
matic mission are always in his name, while this is not
so in the case of ad hoc missions, where even for a
ceremonial mission, the letters of credence may be
collective, in the sense that not only the head of the
mission but the other members also are appointed to
exercise certain functions (a situation which could not
occur in the case of regular missions, where there is no
collective accreditation). Full powers may be either
individual or collective, or possibly supplementary
(granting authority only to the head of the mission, or
stipulating that declarations on behalf of the State will
be made by the head of the mission and by certain
members or by one or more persons named in the full
powers, irrespective of their position in the mission).
It has recently become increasingly common to provide
ad hoc missions with supplementary collective full
powers for the head of the mission or a particular
member; for this is a practical solution (in case the
head of the mission should be unable to be present
throughout the negotiations).

(9) In practice, the members and staff of a special
mission are deemed to commence their function at the
same time as the head of the mission, provided that
they arrived together when the mission began its
activities, If they arrived later, their function is deemed
to commence on the day of their arrival, duly notified
to the host State.
(10) It is becoming increasingly rare to accord a formal
welcome to special missions when they arrive at their
destination, i.e., at the place where the negotiations are
to be held. In the case of important political missions,
however, the rules concerning reception are strictly
observed but the Special Rapporteur considers this to

be of significance only from the standpoint of formal
courtesy and immaterial from the point of view of
the law.
(11) Members of regular diplomatic missions who
become members of a special mission are considered,
despite their work with the special mission, to retain
their status as regular diplomats ; consequently, the
question of the commencement of their functions in
the special mission is of secondary importance.

Article 11. — End of the function of the special mission

The function of the special mission shall come to an
end, inter alia:

(a) Upon the expiry of the term of duration of
the special mission, unless prolonged by an agree-
ment between the parties ;

(b) Upon the accomplishment of the special
mission's assignment;

(c) Upon the interruption or formal suspension
of negotiations or deliberations within the competence
of the special mission;

(d) Upon the conclusion of the session or con-
ference for which the special mission was sent;

(e) Upon the ending of the ceremony, in the case
of a special mission of a ceremonial or formal nature ;

(/) Upon notification of the recall of the special
mission by the sending State ;

(g) Upon notification by the host State that it
considers the mission terminated.

Commentary
(1) As a general rule, the mission of an ad hoc diplomat
comes to an end for the same reasons as the functions
of diplomatic agents of regular missions. The Inter-
national Law Commission accepted this opinion on the
termination of the functions of special missions in its
1960 draft articles on ad hoc diplomacy.75 In those draft
articles, however, the accomplishment of its assignment
by a special mission was added, as a special reason
for the termination of its functions.76 In the first pro-
posal he submitted as the Commission's Special Rap-
porteur, Mr. Sandstrom expressed the opinion that it
was desirable also to consider the function of an ad hoc
diplomat ended when the transactions which had been
his aim were interrupted.77 A resumption of negotiations
would then be regarded as a new ad hoc mission.

(2) This idea, namely, that the functions of an ad hoc
mission come to an end if its assignment is accompl-
ished, if the ceremony in which it was to take part
is completed, or if negotiations are broken off, was also
held by Satow.78 He puts forward the same special
reasons for the termination of a special mission and
he adds that, in such cases, it is quite unnecessary for
the special mission or the ad hoc delegate to be formally
recalled.

Te Ibid., p . 180.
18 Th is addit ion was proposed by M r . J imenez de Arechaga ;

ibid., p . 115.
77 Ibid., p. 113, draft article 15.
78 Sir Ernest Satow, op. cit., p. 274.
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Article 12. — Seat of the special mission

1. For the duration of its function, a special mission
shall either have its seat at the place designated by the
receiving State or shall be ambulatory, according to
the nature of its assignment.
2. The mission may have its seat outside such place
and its members may reside elsewhere, but only with the
consent of the receiving State (alternative: only if the
receiving State does not object).
3. If the mission's assignment entails travel, it may
have its seat at the Ministry of Foreign Affairs or at a
place of its own choice, but only if the receiving State
is notified of and does not object to the choice.

Commentary
(1) Very little has been written on this question, and
the International Law Commission did not consider it
necessary to deal with it at length. Its basic thought
was that the rules applicable to resident diplomacy in
this connexion were not relevant to ad hoc missions.
(2) One member of the Commission, Mr. Jimenez de
Arechaga, did not entirely agree, because the absence
of rules on the subject might encourage ad hoc missions
to claim the right to choose their domicile at will and to
"open offices in any part of the territory of the receiving
State".79

(3) Mr. Jim6nez de Arechaga's view appears to the
Special Rapporteur to be correct and consistent with
practice. Ad hoc missions normally remain at the place
designated by the receiving State and establish their
offices near the locality where their functions are to be
performed (if the place in question is the capital city
of the receiving State and there are regular diplomatic
relations between the two States, the official offices of
the special mission are usually on the premises of the
sending State's regular diplomatic mission, which is its
official address for communication purposes, unless
otherwise indicated).

(4) In the view of the Special Rapporteur, it is estab-
lished by practice that a special mission is not entitled
to choose its members' residence and the location of its
office at will outside the place where it is to perform
its assignment and the immediate environs thereof,
unless the receiving State has given its consent.
(5) This restriction should not be equated with the
question of the freedom of movement of the members
of a special mission in the territory of the receiving
State, which is a matter of privileges and immunities.

Article 13. — Nationality of the head and the members
of the special mission

1. The head, the members and the staff of a special
mission should in principle be of the nationality of the
sending State.
2. The members of a special mission may not include
nationals of the receiving State, except with the prior
consent of that State.

3. A State may refuse to recognize as members or
staff of a special mission of another State persons who
are nationals of a third State or who are stateless.

Commentary
(1) The International Law Commission did not consider
it necessary to express an opinion on the question
whether the rules concerning nationals of the receiving
State acting as diplomatic agents of another country
should also apply to ad hoc diplomats and members of
special diplomatic missions. It even formulated the rule
that the relevant article of its 1958 draft — article 7 —
did not apply directly to ad hoc diplomats.80

(2) Satow, on the other hand, does not consider it
impossible for nationals of a country to be admitted
by that country as members of special missions, but
he stresses that the problem has been dealt with
differently by various countries at various times.81

(3) In the view of the Special Rapporteur, there is no
reason why nationals of the receiving State should not
be admitted as ad hoc diplomats of another State, but
this requires the consent of the receiving State. This is
also the opinion of Mr. Jimenez de Arechaga.82

(4) Apart from the question whether a national of the
receiving State can perform the functions of ad hoc
diplomat of another State, the problem arises whether
an ad hoc diplomat must possess the nationality of the
State on whose behalf he carries out his mission. Here
again, the International Law Commission expressed no
opinion, but the view taken in recent practice has been
that nationals of third States, and even stateless persons,
may act as ad hoc diplomats of a State, although it is
not desirable at the present time that they should do so.
Practical reasons sometimes make it necessary to adopt
this expedient, and it is for the receiving State alone to
decide whether or not such persons are recognized as
ad hoc diplomats.

(5) The Special Rapporteur has deliberately omitted
from the text any reference to the possibility that the
head of a special mission or one of its members or staff
might have dual nationality. He believes that, in the
case of a person who also possesses the nationality of
the State to which a special mission is being sent,
the receiving State has the right, in accordance with the
existing rules on nationality in international law and
with the practice of some countries, to consider such
a person on the basis of the characterization theory, as
one of its own nationals, without concerning itself with
his other nationality or nationalities. In most States,
unfortunately, the idea still prevails that the nationality
of the State in question excludes any other nationality,
and the argument that effective nationality excludes
nominal nationality is not accepted in this case. The
case of a person possessing several foreign nationalities
is juridically irrelevant, since it would be covered by
paragraph 3 of this article.

(6) The Special Rapporteur has also refrained from

T* Yearbook of the International Law Commission, 1960,
vol. II, p. 116, para. 10.

80 Ibid., p. 180.
81 Sir Ernest Satow, op. tit., pp. 138-141.
8* Yearbook of the International Law Commission, 1960,

vol. II, p. 116, para. 9.
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discussing whether persons possessing refugee status
who are not natives of the receiving State may be
employed, without the special approval of that State,
as heads or members of special missions or their staffs.
Persons who possess regular refugee status but whose
original nationality was that of the receiving State are
covered, in the view of the Special Rapporteur, by
paragraph (5) of this commentary. It should be pointed
out that some States frequently employ refugees on
special missions, mainly because of their knowledge of
languages and of local conditions ; the resulting situa-
tions usually give rise to misunderstandings, if not
disputes.

(7) As regards nationals of the receiving State engaged
locally by the special mission as auxiliary staff, and
persons having a permanent domicile in its territory,
the Special Rapporteur believes that they should not
be subject to the provisions of this article, but rather
to the regime applicable in this respect under the
domestic law of the receiving State. The reason is,
on the one hand, that the receiving State has the
sovereign right to maintain civic discipline, and on
the other hand, that it is necessary to engage such
persons locally if the special mission is to function
normally. Nevertheless, this argument entails serious
complications, because the special mission should be
free to choose the persons it recruits — as is not always
the case — and should not be restricted in its recruit-
ment to a set of persons designated for the purpose
by the receiving State.

(8) Nor has the Special Rapporteur considered the
question — to which attention has been drawn
principally by Australian, United States and African
jurists — whether, in this respect, aliens and stateless
persons having a permanent domicile in the territory
of the receiving State should be treated in the same
way as nationals of that State.
(9) On the question of the privileges and immunities
of the head of a mission and its members and staff who
are nationals of the receiving State or have a permanent
domicile there, see the article entitled "Privileges and
immunities of nationals of the receiving State".

Article 14. — Intercourse and activities
of special missions in the territory of a third State

1. Special missions of foreign States may accomplish
their assignments in the territory of a third State only
with the prior consent of that State. Such consent shall
be requested through the diplomatic channel.
2. A State which consents to activities by special
missions in its territory but does not itself take any
part in such activities may impose conditions which
must be strictly observed by the parties whose special
missions meet on its territory.
3. The third State may at any time withdraw its
hospitality from such special missions.

Commentary
(1) Very often, ad hoc missions from different States
meet and carry on their activities in the territory of a
third State. This is a very ancient practice, particularly

in the case of meetings between ad hoc missions or
diplomats belonging to States which are in armed
conflict. The International Law Commission did not
take note of this case ; nor have writers paid much
attention to it, but some of them mention it, particularly
the case where the contact takes place through the third
State. Whether or not the third State engages in media-
tion or extends its good offices, courtesy undoubtedly
requires that it should be informed, and it is entitled
to object to such meetings in its territory.

(2) Thus, the States concerned are not entitled to make
arbitrary use of the territory of a third State for meetings
of their missions, if this is contrary to the wishes of
that State. However, if the third State has been duly
informed and does not express any objection (its formal
consent is not necessary), it has a duty to treat ad hoc
missions sent in these circumstances with every con-
sideration, to provide the conditions necessary for their
activities, ond to offer them every facility, while the
two parties concerned, for their part, must refrain from
any action which might harm the interests of the State
in whose territory they carry on their activities.

(3) In practice, the prior approval of the third State
often consists simply of taking note of the notification
that it is intended to send a special mission to its
territory. If the third State makes no objection to the
notification and allows the special mission to arrive in
its territory, approval is deemed to have been given.

(4) The Special Rapporteur regards as correct the
practice of some States — for example, Switzerland
during the war — of imposing certain conditions which
must be observed by parties sending special missions,
whether or not there is any objective evidence to show
that their activities may be prejudicial to the interests
of the State in whose territory they are carried on.

(5) Another question which arises in practice is whether
the third State must not only behave correctly and
impartially towards the States whose missions meet in
its territory by according them equal treatment, but
must also respect any declarations it may itself have
made in giving its prior approval. Since such approval
can be given implicitly, it must be considered that a
third State which goes even further by taking note,
without objection, of a request for permission to use
its territory, commits itself, in accordance with the
theory of unilateral juridical acts in international law, to
the consequences arising from the request of the parties
concerned, unless it has made certain reservations.

(6) Intercourse between a special mission of one State
and the regular diplomatic mission of another State
accredited to the receiving State must be accorded the
same treatment as the intercourse and activities of
special missions in the territory of the third State. Such
contacts are frequent, and they are referred to by legal
writers as irregular means of diplomatic communica-
tion. They make direct intercourse possible between
States which do not maintain mutual diplomatic rela-
tions, even when the States concerned are in armed
conflict.

(7) The right of the third State, at any time and without
being obliged to give any reason, to withdraw its
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hospitality from special missions in its territory and to
prohibit them from engaging in any activity must be
recognized. In such cases, the sending States are obliged
to recall their missions immediately, and the missions
themselves are required to cease their activities as soon
as they learn that hospitality has been withdrawn. The
exercise of this right by the third State does not mean
that diplomatic relations with the States in question are
broken off or that the mission as a whole, or any of its
members, is declared persona non grata. The revocation
of the third State's consent to the activities of special
missions in its territory is a practice apart.

(8) A solution to this problem, with which Switzerland
in particular was confronted during the war, has been
sought, in public international law, not so much in
the context of rules on ad hoc diplomacy as in that
of the rules on neutrality.

Article 15. — Right of special missions to use the flag
and armorial bearings of the sending State

1. A special mission shall have the right to use the flag
and armorial bearings of the sending State. It may raise
them on the building in which its seat is situated, on
the residence of the head of the mission, and on the
means of transport used by the head of the mission.

2. The mission may also use the national emblem on
all the buildings in which the different sections of the
mission are situated and on all the vehicles which
the mission uses locally, if the receiving State does
not object.

3. The receiving State may require the national flag
of the sending State to be flown on all means of trans-
port used by the special mission for local travel.

Commentary

(1) The International Law Commission recognizes the
right of ad hoc diplomacy to use the national flag of
the sending State upon the same conditions as permanent
diplomatic missions.83 In practice, conditions are not
identical, but nevertheless there are some instances
where this is possible. The Commission's previous
Special Raporteur, Mr. Sandstrom, cites as one such
instance the flying of the flag on the motor vehicle of
the head of a ceremonial mission. Mr. Jimenez de
Arechaga believes that all special missions (and not
only ceremonial missions) have the right to use such
flags on the ceremonial occasions where their use would
be particularly appropriate.84

(2) The present Special Rapporteur considers that
current practice should be based on both a wider and
a narrower approach: wider, because this right is not
restricted to ceremonial missions but depends on the
general circumstances (e.g., ad hoc delegations of a
technical nature moving in a frontier zone or on certain
formal occasions) ; and narrower, because this usage
is now limited in fact to the most formal occasions or to
circumstances which warrant it, in the judgement of
the mission itself. In practice, however, such cases are

88 Ibid., p. 110, para. 22, and p.
84 Ibid., p. 116, para. 14.
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held within reasonable limits, and the tendency is
towards restriction.
(3) All the rules applicable to the use of the national
flag apply equally to the use of the national armorial
bearings, both in practice and in the opinion of the
International Law Commission.

FACILITIES, PRIVILEGES AND IMMUNITIES

General considerations

(1) In the literature, in practice, and in the drafting
of texts de lege ferenda on the law relating to ad hoc
diplomacy, apart from matters of rank and etiquette,
special attention has been given to the question what
facilities, privileges and immunities are enjoyed by
ad hoc diplomacy. Even on this fundamental question,
however, opinions are not unanimous. While the drafts
of proposed rules (Institute of International Law,
London, 1895 ; International Law Association, Vienna,
1924; Sixth International Conference of American
States, Havana, 1928 ; International Law Commission
of the United Nations, Geneva, 1960) all agree that
ad hoc diplomacy has in the past been entitled to
privileges by legal custom, and should in the future
be entitled to them under a law-making treaty, the
literature and the practice are still uncertain about
the question whether such privileges attach to ad hoc
diplomacy as of right or by virtue either of the comity
of nations or of mere courtesy. One school of thought
goes so far as to assert that the recognition of this
legal status in the case of ad hoc diplomacy rests
entirely on the good-will of the receiving State or even,
perhaps, on mere tolerance.

(2) The question of the legal right of ad hoc diplomacy
to the enjoyment of facilities, privileges and immunities
is, of course, one of substance. It arises, perhaps, more
in connexion with the consequences which may result in
the rare cases where they are denied or refused than
in regular practice. So long as they are granted, no one
asks on what grounds ; but if they are refused, the first
question which arises is on what basis and to what
extent the diplomat in question had any right to them.
At the same time a further question arises: does this
right attach to the ad hoc diplomat himself or to his
State? For this reason, the Special Rapporteur feels
obliged to consider all the arguments relating to the
grounds on which the juridical status of ad hoc
diplomacy is based. He will begin with those which he
considers least sound and will emphasize, in the case
of each, the following points: the obligation of the
receiving State, the right of the ad hoc diplomat, and
the right of the sending State.

(3) If mere tolerance is taken as the basis, the whole
structure becomes precarious. In this case, the ad hoc
diplomat has no right to the enjoyment of facilities,
privileges and immunities. Indeed, the receiving State
may at any time declare or avow that no such tolerance
exists (although some authorities maintain that it must
be presumed to exist until such time as the receiving
State expresses a contrary intention); or, if it has been
practised in the past, whether in general or in a specific
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instance, that it may be discontinued. According to this
view, in other words, the receiving State has no obliga-
tion in this respect towards an ad hoc diplomat, and
the latter has no ground for asserting his rights against
the receiving State. In these circumstances, the sending
State can clearly have no legal authority either to
demand the enjoyment of such privileges or to protest
against their denial. All it can do in such a case is to
make political representations or objections, according
to the benefit or the harm which might accrue to good
and smooth international relations through such action.

(4) As will be indicated below, the Special Rapporteur
has no hesitation in rejecting this theory summarily,
since it is not in conformity with the principles essential
to the maintenance of international relations — respect
for State sovereignty and the establishment of conditions
ensuring the normal functioning of the special mission
assigned to the ad hoc diplomat and the latter's freedom
and security.

(5) The case is similar, though by no means identical,
if the enjoyment of these privileges by an ad hoc
diplomat is based on the good-will of the receiving
State. In this event the good-will displayed — provided
that the other party has been notified of it — at least
constitutes an autonomous source of public international
law which may be invoked by foreigners and by foreign
States. This is an action by the receiving State falling
within the category of unilateral juridical acts under
public international law.85 Consequently, a State is
obliged to keep such unilateral promises, at least for
so long as the ad hoc diplomats with respect to whom
the sending State has been notified that such good-will
exists, in the form of a unilateral act, remain in its
territory. This does not mean that a unilateral promise
of this kind could not have been revoked, but such
revocation would have no effect on situations already
created and established; at the very most, it could be
binding only for future cases.
(6) Thus an ad hoc diplomat may invoke a promise
made by unilateral act, whether or not he or his State
has been notified of the act. Similarly, the sending
State has the legal right to demand the fulfilment of the
unilateral promise.
(7) The Special Rapporteur must reject this theory
also, even though it is less stringent than that of mere
tolerance. His reasons for doing so are the same as
in the preceding case. Nevertheless, he is prepared to
accept, at least in part, the application of the theory
of the unilateral good-will of the receiving State, though
only in cases where a unilateral promise of the kind
referred to improves the conditions of ad hoc diplomacy,
and to the extent that it does so effectively by granting
to the latter more than is necessary to conform to the
principles essential to the maintenance of international
relations, mentioned above, and to existing juridical
customs in the matter (although there is some doubt
as to their true significance). A sovereign State may
grant to other States more than the minimum it is
obliged to grant under positive international law, but
it may not wilfully deny them this minimum.

•• Eric Suy, Les actes juridiques unilateraux en droit inter-
national public, Paris, 1962.

(8) The theory of courtesy does not differ in any respect
from the foregoing. In this case also, it depends on the
good-will of the State whether the rules of courtesy
should be applied, and to what extent. There is,
however, a shade of difference in the way this good-
will is formed. Convenience is not the sole criterion,
as in the preceding case (para. 5). Here again, the
receiving State acts in accordance with its own notions
of courtesy, which usually tell it that courtesy is
obligatory, at least between States maintaining good
relations with each other. In this case, however, there
is a presumption of reciprocal observance of the rules
of the comity of nations, and a presumption of the
right of the receiving State not to apply those rules if
its expectations of reciprocity are not fulfilled.

(9) The Special Rapporteur believes that in this instance
both the ad hoc diplomat and the sending State may
demand the enjoyment of facilities and privileges, and
if they are denied, may challenge this breach of the
rules of courtesy by protesting in moderate terms. In
the view of the Special Rapporteur, such demands
and protests would be of a purely diplomatic nature.
Considerations of law may enter in two cases, namely:

(a) If the other State grants the same privileges in
its own territory to ad hoc diplomats of the receiving
State. Where this is the case, the sending State may
consider that the reciprocal granting of privileges has
established a modus vivendi and that the two States,
by practice have adopted the rule do ut des; con-
sequently, the denial of such privileges is regarded
as an infringement of the modus vivendi and a breach
of the duty to requite what has been received. In this
instance, the State whose diplomat has not been
allowed such privileges is entitled to demand its due
by legal means ;

(b) If the receiving State does not give identical
treatment, from the standpoint of courtesy, to all
the ad hoc diplomats of various States. In this case,
the legal ground for complaint and protest is not a
breach of the rules of courtesy, but a violation of the
general principle of non-discrimination.88 In this case,
however, the sending State must offer the same
facilities (principle of reciprocity) since, according to
the general principle, there is no discrimination if the
State does not grant to other States the privileges
which it claims for itself.

(10) The Special Rapporteur believes that this system
also is unacceptable in principle. One can speak of
courtesy only if the range of facilities is to be extended,
whereas the basic facilities are granted ex jure, and not
by the comity of nations.
(11) A superior basis would be a bilateral treaty
between the States concerned, and this is undoubtedly
the juridical basis frequently applied in this connexion.
However, the agreements of this kind known to the
Special Rapporteur are either very brief (containing
references to the general rules of diplomatic law on

86 This principle was adopted as applying to diplomatic law
in the Vienna Convention on Diplomatic Relations, 1961,
and its applicability to ad hoc diplomacy was envisaged by the
International Law Commission in its draft rules on special
missions.



Special Missions 105

facilities, privileges and immunities) or very specific,
in which case they lay down the particular powers given
to the special missions or itinerant envoys in question
(for instance, an agreement between Italy and Yugo-
slavia on the joint use of an aqueduct having its sources
in Yugoslav territory and administered by the Yugoslav
State specifies the rights of the Italian inspectors in the
performance of their functions ; many bilateral conven-
tions providing for the linking of electricity supply
systems specify the rights of delegates of the respective
States with respect to checking the quality and quantity
of the electric power, etc.). There thus arise two series
of legal questions, namely:

(a) What is meant by the right of ad hoc diplomacy
to the enjoyment of diplomatic facilities, privileges
and immunities ? Does it mean the right to a status
identical with, or similar to, that of permanent
missions ? In the view of the Special Rapporteur,
it simply implies the application to ad hoc diplomacy
by the States concerned of the general treatment
given in principle to resident diplomacy. The whole
matter, however, even in a case explicitly provided
for in a treaty, depends on the nature of the special
mission's functions.

(b) Where the treaty grants specific exceptional
rights to the special missions without mentioning the
general code of treatment, does this mean that the
special missions enjoy only the rights provided in
the treaty, and not other rights also ? The Special
Rapporteur's view is that in this case the special
missions, in addition to being covered by the normal
rules relating to the status of diplomats, enjoy
facilities which are not the customary rule but are
essential to the performance of their assignment.

(12) The Special Rapporteur believes that in either case
both the ad hoc diplomat and the sending State are
entitled to demand of the receiving State ex jure the
application of the rules on facilities, privileges and
immunities which are valid for ad hoc diplomacy and,
in addition, of the provisions specifically laid down in
the agreement. This, however, leaves unresolved the
main question what these general rules are and what
their scope is by analogy to the rules governing the
treatment of the head and members of a permanent
diplomatic mission. Thus, there is a certain vagueness
about this whole question.

(13) There still remains the fundamental question —
what is the general legal custom (since codified rules
are as yet lacking) with regard to the legal status of
ad hoc diplomacy as regards the enjoyment of facilities,
privileges and immunities ? On this point theory,
practice and the authors of the draft for the future
regulation of this question agree. The International Law
Commission took as its starting-point the assumption
that ad hoc missions, being composed of State repre-
sentatives, are entitled to diplomatic privileges and
immunities.88 This, however, does not answer the
question; for it has not yet been determined, either by

** See the working paper on special missions prepared by
the United Nations Secretariat, document A/CN.4/155,
para. 11, in Yearbook of the International Law Commission,
1963, vol. H.

the Commision or in practice, precisely to what extent
ad hoc diplomacy enjoys these diplomatic facilities. The
Commission itself wavered between the application of
the mutatis mutandis principle and the direct (or
analogous) application of the rules relating to permanent
diplomatic relations. In any event, before a decision
can be reached further studies will be needed, in order
either to codify the undetermined and imprecise cases
of application in practice (e.g. topics which are not yet
ripe for codification) or to apply, by means of rational
solutions, the method of the progressive development
of international law.

(14) Whichever course is adopted, however, the method
of approach must be decided upon. What notion should
be followed — the theory of representation or the
functional theory?

(15) The representative nature of diplomacy in general,
which was recognized in the Vienna Regulation (1815)
in the case of ambassadors, has lost all significance
with the passage of time. The Head of State is no longer
the absolute repository of the diplomatic capacity of his
State. Democratic methods of State administration,
irrespective of the forms of democracy, link the process
of representation of the State in international relations
to the constitutional order of the sending State.
Diplomats represent the State, not the Head of
State. The Vienna Convention on Diplomatic Relations
therefore rejected any idea of the representative nature
of resident diplomacy. It would be logical to assume
that, if this is so in the case of permanent missions, it
must be even more so in the case of ad hoc missions.
The Special Rapporteur considers that this is correct
in principle; but here again the notion of relativity in
legal matters re-emerges, for there is no rule without
an exception. Special ambassadors appointed for certain
ceremonial or formal missions would be the exception.
Although, even in these cases, it is increasingly clear
that all acts are performed on behalf of the State, and
not on behalf of the Head of State, there still remain
vestiges of the former representative nature of such
special ambassadors, and this is reflected, in the law,
in certain norms of custom and protocol. As an increas-
ing number of ad hoc missions have come to perform
essentially political or technical tasks, however, the
approach based on representation can no longer serve
to determine the extent of the diplomatic facilities
granted to ad hoc diplomats.

(16) On the other hand, the functional theory of
privileges and immunities adopted at the Vienna Con-
ference (1961) as the starting-point for understanding
and determining the status of resident diplomacy,
together with the similar notion applied in the Conven-
tion on the Privileges and Immunities of the United
Nations (1946) and the Convention on the Privileges
and Immunities of the Specialized Agencies, indicate
the best approach to determining the extent of the
facilities which the receiving State is legally obliged to
grant to special missions and itinerant envoys. These
represent the sovereign State, its dignity and its interests.
They perform certain specific tasks on behalf of that
State, and they should enjoy all the guarantees they
need in order to carry out, freely and without hindrance,
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the mission entrusted to them. For this reason, the
receiving State is required to give them all the facilities
appropriate to their mission and to grant them all the
privileges which are conferred on such representatives
of the sending State and all the guarantees and immu-
nities without which a mission of this kind could not be
accomplished in a free and normal manner. All these
privileges and facilities, however, are not granted by
the receiving State to ad hoc diplomats in their personal
capacity; they are enjoyed by them only because this
assists them in the discharge of their duties and is
necessary to their State. Thus according to the functional
theory there is a direct juridical relation between the
receiving State and the sending State. It is only by
reflection that ad hoc diplomats enjoy such rights and
privileges, their status depending on the rights which
belong to their State and on the latter's willingness to
ensure their enjoyment of them (the State is entitled
to waive the immunity enjoyed by the ad hoc diplomat,
since such immunity attaches to the State and not to
the diplomat in question).

(17) Thus, there is a general legal rule concerning the
duty to grant facilities, privileges and immunities to
ad hoc diplomacy; but in view of the functional basis
on which this legal custom is applied, there is a need to
draft legal rules specifying to what extent and in what
circumstances the enjoyment of such rights is necessary
to ad hoc diplomacy, for the rules at present in existence
are imprecise and the criteria are vague.
(18) In presenting this argument, the Special Rap-
porteur believes that he has provided guide-lines for a
substantially correct solution. The juridical nature of
these privileges, the legal relationship between States
in matters affecting their mutual respect, is the linking
of these privileges to function in international relations,
and the effect of these rules ex lege and ipso facto, are
the criteria on which the study and determination of the
particular forms of facilities, privileges and immunities
applicable to ad hoc diplomacy should be founded.

Article 16. — General facilities

A receiving State shall offer the special mission all
the facilities necessary for the smooth and regular dis-
charge of its assignment, due regard being had to the
nature of the mission.

Commentary

(1) Proceeding from the fundamental principle that
the direct effect of the rules on the facilities due to
ad hoc diplomacy depends on their relevance to the
function of the special mission in question, the Special
Rapporteur considers that what is necessary to ensure
is the regular functioning of special missions and
itinerant envoys. He does not, in this connexion, share
the view of the International Law Commission that
all the provisions applicable to permanent missions
should also be applied to ad hoc missions. He is more
inclined to follow the fundamental idea underlying the
resolution adopted by the Vienna Conference of 1961,89

namely, that the problem of the application of the rules

"• See footnote 7 above.

governing permanent missions to ad hoc missions
deserves detailed study. In his opinion, this means
that these rules may not all be applicable to the same
extent, and that each one must be considered separately.
(2) It is undeniable that the receiving State has a legal
obligation to provide an ad hoc mission with all the
facilities necessary for it to carry out its functions. In
the literature, this rule is generally criticized on the
ground that it is vague. The Special Rapporteur
considers that its content changes according to the
assignment of the mission in question, and that
the facilities to be provided by the receiving State vary.
Accordingly, the legal issue concerns not only the
obligation to make such facilities available, but also
the adequacy of the facilities provided, which depends
not only on the mission's assignment, but also on
the circumstances in which it is carried out. Con-
sequently, the extent and nature of this obligation
cannot be fixed absolutely.

(3) The Special Rapporteur is of the opinion that the
difficulties which arise in practice are due to the fact
that some special missions consider the receiving State
obliged to provide them with all the facilities normally
given to regular diplomatic missions. He is more
inclined to agree with the approach of those States
which in practice offer a special mission only such
facilities as are necessary, or at least useful, according
to some objective criterion, for the accomplishment of
its assignment, whether or not they correspond to the
list of facilities to be granted to diplomat missions
enumerated in the Vienna Convention on Diplomatic
Relations. Special missions may, however, in some cases,
enjoy more facilities than regular diplomatic missions,
when this is necessary for the accomplishment of special
assignments outside the field of competence of the
regular diplomatic missions. This argument is consistent
with the resolution on special missions adopted by
the Vienna Conference of 1961.

(4) The Special Rapporteur believes that, as often
happens in practice, the parties may specify in treaties
what facilities should be provided for special missions.
When this is done, the receiving State has the further
duty to offer to special missions any other facilities they
need for the accomplishment of their assignments. The
fact that facilities are listed in a treaty simply means
that the facilities mentioned in the treaty must be made
available to the special mission as an obligation; it
does not follow that the parties have waived all other
facilities that may be needed if the special mission's
assignment is to be accomplished in a smooth and
regular manner. Facilities that are not listed may be
required and due under the general norms of inter-
national law.

(5) The facilities offered to a special mission should
include those which are essential to the normal life
of its members. They must be enabled to lead a civilized
life, since a special mission cannot be considered in a
position to carry out its assignment properly if the
receiving State makes it impossible for its members to
enjoy civilized standards in such matters as hygiene.
For example, they must have the right to medical care
and personal services (e.g., hairdressing) according to
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universal standards, or at least of the highest quality
available in the receiving State, due allowance being
made for the specific circumstances.
(6) It is open to question whether these facilities should
include everything which constitutes courteous treat-
ment of the special mission and its members, even if not
essential to the accomplishment of its assignment. The
Special Rapporteur believes that a special mission
should receive this special consideration.

Article 17.— Accommodation of the mission
and its members

1. The receiving State shall facilitate the accommoda-
tion of the special mission in the place where it is to
perform its assignment or in the immediate vicinity.
2. If the special mission, owing to the nature of its
assignment, has to change the locale of its operations,
the receiving State shall enable it to remove to other
accommodation at any place where its activities are to
be pursued.
3. This rule also applies to the accommodation of the
members and staff of the special mission.

Commentary
(1) Ad hoc diplomacy, too, must have its accommoda-
tion guaranteed, and the accommodation must be
adequate. In this respect, the same rules should apply
as in the case of permanent missions. In the view of
the Special Rapporteur, however, there is no obligation
upon the receiving State to permit the acquisition of
premises in its territory on behalf of the sending State,
although this does not exclude the possibility that some
States my require or rent premises for the accommoda-
tion of a number of successive missions.
(2) According to the normal criteria, if there is a
sufficient number of hotels, the question does not arise
in practice. If, however, the hotel facilities are not
satisfactory, the Special Rapporteur believes that the
protocol department of the receiving State is obliged
to provide comfortable accommodation in an adequate
hotel with the usual amenities. This question has
arisen on several occasions in the United States in
connexion with ad hoc diplomats not of the white race,
and the State Department has had to obtain accommoda-
tion for these delegates in hotels normally occupied by
other delegations.
(3) This question is of particular importance, however,
in places where there are not enough hotels — for
example, in the case of ad hoc missions concerned with
frontier demarcation, or where negotiations are held in
small towns. When several ad hoc missions from
different States meet for the same occasion, it must be
borne in mind that the rules of non-discrimination must
be respected. On such occasions, in the absence of
special agreements, each mission is provided with an
equal number of rooms in hotels of specified categories
so that its staff members are accommodated according
to the rank they hold in their own country.
(4) In some cases there is a legal question of the cost
of accommodation. Is the receiving State obliged to
prevent overcharging?

(5) A similar question arises with regard to food and
other services needed by the special mission, if they are
not available or are not of the desired standard at the
place where the meeting is held. The Special Rapporteur
considers that the receiving State has a legal obligation
to supply all these needs.
(6) This rule does not exclude some differentiation with
regard to the custom of providing ad hoc missions with
courtesy accommodation in luxuriously appointed villas
and the like. There is no legal obligation in this
connexion, but it would be considered an infringement
of the law if any appreciable discrimination were shown
in bestowing such honours on different missions.

(7) In article 2 of its draft articles on special missions
(1960), the International Law Commission took this
case into account and considered that the rules appli-
cable to permanent missions should apply.90

Article 18. — Inviolability of the premises
of the special mission

1. The premises of a special mission shall be
inviolable. This rule shall apply even if the special
mission is accommodated in a hotel or other public
building, provided that the premises used by the special
mission are determinate.
2. The receiving State has a duty to take all appro-
priate steps for the protection of the premises of the
special mission, and in particular to prevent any
intrusion or damage, and disturbance of the special
mission in its premises, or any impairment of its dignity.

3. Agents of the receiving State shall not enter the
premises without the special consent of the head of
the special mission or the permission of the head of the
regular diplomatic mission of the sending State.

Commentary
(1) The International Law Commission considered that,
even in this matter, the rules applicable to permanent
missions should also apply to ad hoc missions. The
Commission's previous Special Rapporteur, in his first
draft, took the view that "the official premises of . . . a
special mission . . . shall enjoy . . . inviolability . . .".91

(2) The present Special Rapporteur cannot agree with
this view, and he believes that special provisions are
necessary for special missions, primarily because as
regards accommodation their position is not always
comparable to that of regular diplomatic missions. In
addition, the premises of a special mission are often
together with the living quarters of the members and
staff of the mission. It is for these reasons that special
provisions are needed.
(3) As a rule, the offices of ad hoc missions do not
occupy special premises (most often, they are located
in the premises of the permanent mission, if there is
one at the place). If, however, the ad hoc mission
occupies special premises, the guarantee of inviolability
must be respected, in order that the mission may

90 Yearbook of the International Law Commission, I960,
vol. II, pp. 179-180.

01 Ibid., p. 112, draft article 5.



108 Yearbook of the International Law Commission, Vol. II

perform its functions without hindrance and in privacy,
irrespective of the location of the premises in question.
This inviolability is distinct from that of the domicile.
It follows that, in cases where the mission premises are
installed in a hotel, the conduct of certain local
authorities which claim that the inviolability does not
apply to hotel rooms is injustifiable.
(4) In practice, the head of a special mission sometimes
refuses to allow representatives of the authorities of
the receiving State, for good reasons, to enter the
premises of the special mission. In such cases, the
Ministry of Foreign Affairs asks the head of the regular
diplomatic mission of the sending State for permission,
on behalf of the sending State, to enter the premises
occupied by the special mission. What is in issue here
is the protection of the interests of the State, and not
those of the special mission. The Special Rapporteur
therefore considers that the necessity of obtaining such
permission is a sufficient guarantee for the sending State.

(5) Paragraph 2 of the proposed article corresponds to
article 22, paragraph 2, of the Vienna Convention on
Diplomatic Relations.
(6) The protection of the premises of a special mission
is more important in practice than that of the premises
of a regular diplomatic mission, for several reasons.
It should be noted, in particular, that unless a special
mission is accommodated in the permanent mission's
building, it has less means for its own protection and
is less able to exercise effective control (for instance,
in a hotel); in addition, a special mission does not
often have settled premises (if its assignment involves
travel). For this reason, States rent or acquire the
ownership of private buldings in certain centres,
particularly where they have no permanent diplomatic
mission or where the permanent mission's premises are
inadequate, in order to ensure the inviolability of the
premises of special missions. Immediately after the
Second World War, the great Powers rented entire floors
in large hotels for this purpose and protected their own
security by denying any outsider entry to these premises.
This is still being done, but more discreetly.

(7) The question arises in practice whether it is possible
to distinguish between the official premises of a special
mission and the living quarters of its members and staff,
since in most cases both are in the same premises. The
Special Rapporteur considers that this is a question
of fact.
(8) A separate question is that of secret intrusion into
the premises of a special mission — in other words, the
installation of special listening devices used by the
intelligence service of the receiving State. The Special
Rapporteur considers this, from the legal standpoint,
a breach of the inviolability of the premises of the
special mission.

Article 19.— Inviolability of archives and documents

The archives and documents of a special mission shall
be inviolable at any time and wherever they may be.
Documents in the possession of members of the mission
or of its staff or in the rooms occupied by them shall
be considered to be documents of the special mission.

Commentary
(1) In this case, too, the International Law Commission
took the view that the rules applicable to permanent
missions applied also to ad hoc missions, which
otherwise would scarcely be able to function normally.

(2) It is important, in this connexion, to bear in mind
that archives and documents are often in the possession
of certain members of the ad hoc mission, and that in
such cases the rule included in the Vienna Convention
on Consular Relations (1963) that documents are
inviolable wherever they may be, must apply.

(3) Because of various controversies which arise in
practice, the Special Rapporteur considers it particularly
important to stress the point concerning documents in
the possession of the members or staff of a mission.
This is especially pertinent in the case of a special
mission which does not have premises of its own or
which is ambulatory. In such cases, the documents
which it transports from place to place in the per-
formance of its assignment are mobile archives, rather
than a part of the mission's baggage.

Article 20. — Free movement

1. The members and staff of a special mission shall
have the right to freedom of movement in the receiving
State for the purpose of proceeding to the place where
the special mission performs its assignment, returning
thence to their own country, and travelling in the area
where the mission exercises its functions.

2. If the special mission performs its assignment
elsewhere than at the place at which the permanent
diplomatic mission of the sending State has its seat, the
members and staff of the special mission shall have
the right to movement in the territory of the receiving
State for the purpose of proceeding to the seat of the
permanent diplomatic mission and returning to the place
at which the special mission performs its assignment.

3. If the special mission performs its assignment by
teams or at stations situated at different places, the
members and staff of the special mission shall have
the right to unhindered movement between the seat
of the special mission and such stations or the seats of
such teams.

4. When travelling in zones which are prohibited or
specially regulated for reasons of national security, the
members and staff of the special mission shall have
the right to freedom of movement, if the special mission
is to perform its assignment in precisely those zones.
In such a case, the members and staff of the mission
shall be deemed to have been granted the right to
freedom of movement in such zones, but they shall be
required to comply with the special rules applicable
to movement in such zones, unless other rules have
been agreed upon between the States concerned or
unless this results from the mission's assignment itself.

Commentary

(1) The Special Rapporteur does not agree with the
International Law Commission that special missions
must be given the same treatment as permanent missions.
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in this respect. General freedom of movement in the
territory of the receiving State (except in prohibited
areas) is granted to permanent missions because per-
manent missions are authorized to observe events in
the country. Ad hoc missions, on the other hand, have
limited assignments. From this derives the rule that
they are guaranteed freedom of movement only to the
extent necessary for the performance of their assign-
ments (this does not mean that they cannot go to other
parts of the territory of the receiving State, subject to
the normal conditions applicable to other aliens). It is
considered, however, that the receiving State has a
legal obligation to ensure freedom of movement to the
members of an ad hoc mission in prohibited areas (e.g.,
along the border or in entering and remaining in military
areas), if this is necessary for the accomplishment of
their assignment. Thus, certain exceptions, both negative
and positive, are in order in the case of ad hoc missions.

(2) As a practical illustration, ad hoc missions which
have functions to perform at the United Nations are
considered in the United States to have the right to
freedom of movement only in the New York area (and
between New York and Washington for the purpose
of maintaining contact with their embassies). Travel in
other parts of the United States is not guaranteed,
although it is not prevented in practice. Special permits
are issued for such journeys, but they are seldom
applied for.

(3) This difference in status between ad hoc and
permanent missions is particularly important in States
which impose restrictions on the movement of aliens
in their territory. In such countries, ad hoc missions are
in effect confined to the places at which they perform
their functions.
(4) Guaranteed freedom for the members and staff of
special missions to go to the seat of the permanent
diplomatic mission of the sending State and to return
to the place at which the special mission performs its
assignment is, in practice, not only a daily occurrence,
but also a necessity. The reasons for this are that the
special mission usually receives its instructions through
the regular diplomatic mission and also that the latter
is the protector of the special mission and has a direct
interest in being kept informed of the progress of its
assignment.

(5) One of the peculiarities of special missions is that
they may operate through stations or teams situated in
different places or responsible for specific tasks in the
field. Because of the need for constant liaison between
the different sections of a special mission — a need
which permanent missions do not experience — there
should be freedom of movement between the main body
of the mission and the individual stations or the seats of
the special teams.
(6) Another specific characteristic of special missions
which has been noted in practice is that they are often
in touch with their own country across the frontier.
Thus, special missions often perform their assignment
in a neighbouring country during the day and return to
their own country at night. They also return to their
own country on days when they are not working, unlike
regular diplomatic missions.

(7) Very often, the bilateral treaties by which States
agree on the modus operandi of special missions make
provision for the right of the special missions to freedom
of movement in the territory of the other State. Such
clauses are a regular feature of agreements concerning
special missions to establish or maintain frontier
markers and demarcation lines, to inquire into frontier
incidents, and to settle matters relating to territorial
servitudes, water supplies and other border questions.
However, these agreements should also be regarded as
formulating in greater detail the general rules relating
to the rights of the members and staff of missions and to
the right to movement in the area where the mission
performs its assignment, without affecting the validity
of these general rules.
(8) These rules concerning freedom of movement also
apply where the special mission performs its assignment
in the territory of a third State.
(9) The Special Rapporteur has not touched on the
question whether the members and staff of the special
mission are also entitled to freedom of movement for
the purpose of going to the seat of the consulate of the
sending State within whose jurisdictional territory the
special mission is performing its assignment (or to
the nearest consulate). He is of the opinion that the same
rules should apply as in the case where the special
mission goes to the seat of the permanent diplomatic
mission. He wonders whether a provision to this effect
should be included in the text.

Article 21. — Freedom of communication

1. Unless otherwise provided by the special rules
contained in international agreements, special missions
shall have the right to communicate freely with their
State in the same manner as permanent diplomatic
missions.
2. They shall have, first and foremost, the right to
permanent contact with the regular diplomatic mission
of their State accredited to the country in which they
are performing their assignment and with the consuls
of their own State within whose jurisdictional territory
they are exercising their functions.
3. Special missions shall not have the right to send
messages in code or cipher unless they have been
accorded this right by an international agreement or
by an authorization of the receiving State.
4. Special missions may send ad hoc couriers to
communicate in both directions with the organs of their
State. Only members of the mission or of its staff may
act as couriers.

Commentary
(1) The International Law Commission took the posi-
tion that ad hoc missions enjoy the same rights as
permanent missions in this respect. In principle, this
is correct.
(2) It should be noted, however, that in practice ad hoc
missions are not always granted the right to use code
or cipher messages.
(3) For the most part, information and correspondence
are forwarded through the permanent mission of the
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sending State, if there is one in the receiving State.
If there is no permanent mission, complications may
arise. It is customary for the ad hoc mission to conduct
all its relations through the permanent mission. For
that reason, it has the right to send and to receive the
courier who maintains relations between it and the
permanent mission.
(4) If the ad hoc mission is operating in a frontier area,
it is generally accorded the right to maintain relations
by courier with the territory of its own country, without
the intermediary of the permanent mission.
(5) Special missions are not usually allowed to use
wireless transmitters, unless there is a special agree-
ment on the subject or a permit is given by the
receiving State. This prohibition is generally very strict
in frontier zones.

(6) The members or staff of special missions do not
always travel by normal public transport. They often
use motor-cars or special buses, but these means of
transport should be duly registered in the sending State
and their drivers should be in possession of the regular
papers required for crossing the frontier and driving
abroad. If the special mission uses special aircraft —
particularly helicopters — for its movements in the field,
or if it uses special maritime or river vessels, there is,
in practice, a requirement to give notice of the use of
such means of transport in due time and to obtain
permission for their use from the receiving State — or
at least, the latter should not have opposed their use
after receiving the notice. The Special Rapporteur
wonders whether the rule on this point should be
included in the draft article.

Article 22. — Exemption of the mission from taxation

1. The sending State, the special mission, its head and
its members shall be exempt from all State, regional
or municipal dues and taxes in respect of the use of
the mission premises, whoever may be the owner
thereof, other than such as represent payment for certain
specific services rendered.
2. The special mission may not, as a general rule,
levy any dues or taxes in the territory of the other
State, except as provided by special international
agreement.

Commentary

(1) The International Law Commission took the view
that, in this respect, all the provisions of the legal rules
relating to diplomatic relations were applicable to special
missions. The Special Rapporteur considers this correct
as regards the matter dealt with in paragraph 1 of the
above article, which simply reproduces article 23, para-
graph 1, of the Vienna Convention on Diplomatic
Relations.
(2) Despite the considerations and views set forth
by the International Law Commission regarding the
application of the Vienna Convention on Diplomatic
Relations to special missions, the Special Rapporteur
believes that article 28 of the Vienna Convention on
Diplomatic Relations cannot be applied in its entirety
to special missions. As a general rule, special missions

have no authority to levy any dues or taxes in a foreign
territory except as provided in special cases by inter-
national agreements. However, it would be incorrect to
deduce from this that special missions do not charge
such dues; they do so in certain exceptional case
provided for in international agreements.

Article 23. — Inviolability of the property
of the special mission

All property used in the operation of the special
mission, for such time as the special mission is using it,
and all means of transport used by the special mission,
shall be immune from attachment, confiscation, expro-
priation or requisition and from execution or inspection
by the organs of the receiving State. The same shall
apply to property belonging to the members or staff of
the special mission.

Commentary

(1) The Special Rapporteur is of the opinion that a
broader approach to the inviolability of property should
be adopted in the case of special missions than in that
of permanent diplomatic missions, since it is very
difficult in practice to determine what belongs to the
mission and what belongs to its members and staff.
(2) In this connexion, the International Law Commis-
sion is of the opinion that the rules applicable to
permanent missions apply also to ad hoc missions.
The Special Rapporteur agrees ; but in view of the
temporary nature of ad hoc missions, this guarantee
should be restricted to property which is linked with
the mission's work and with the personal needs of its
members while they are carrying out their assignment.
Thus, it is restricted to articles which are necessary
to the accomplishment of the mission (e.g., office equip-
ment, seals and books), to personal baggage, articles
required for personal needs, means of transport (e.g.,
motor-cars and boats) and cash.

(3) Very often, in practice, measures of execution are
taken under regular court orders, for the purpose of
harassment, against property leased by the special
mission for the performance of its functions. A guarantee
must therefore be provided with respect to such property
also, and it is logical that a similar guarantee should
extend to property which may belong to others, so long
as it is being used by members of the ad hoc mission
(e.g., the furnishings of their rooms).

Article 24. — Personal inviolability

The head of the special mission, its members and
its staff shall enjoy personal inviolability. They shall
not be liable to arrest or detention in any form. The
receiving State shall treat them with respect and shall
take appropriate steps to prevent any attack on their
persons, their freedom or their dignity.

Commentary

(1) This article is simply a restatement of the general
rules set forth in article 29 of the Vienna Convention
on Diplomatic Relations.
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(2) The principle of the inviolability of the ad hoc
diplomat is respected in practice. This is also the view
of the International Law Commission, to which the
Special Rapporteur would have nothing to add. The
only question is to what extent the host State treats
him with the respect which is due to him. This is
generally less than in the case of career diplomats who
are members of permanent missions.

Article 25. — Inviolability of residence

The residences of the head of the special mission,
its members and its staff shall enjoy inviolability and
the protection of the receiving State whether they reside
in a separate building, in certain parts of another
building, or even in a hotel.

Commentary

(1) This article reproduces article 30 of the Vienna
Convention on Diplomatic Relations. Paragraph 2 of
that article is omitted because, in the view of the Special
Rapporteur, the point was already covered in the article
entitled "Inviolability of archives and documents". An
explanation was given in paragraph (3) of the
commentary on that article.

(2) It may be questioned whether the above solution
is correct, for it goes beyond article 30 of the Vienna
Convention on Diplomatic Relations, which restricts
these guarantees to "diplomatic agents" alone, whereas
the text of the draft article above extends the guarantee
to all members of the staff of the special mission, includ-
ing those who cannot, perhaps, be treated on the same
footing as diplomatic agents. The Special Rapporteur
believes, however that this guarantee also is necessary
in order to ensure the normal functioning of the ad hoc
mission, and it should therefore cover the members of
the mission, regardless of their place of residence.

Article 26.— Immunity from jurisdiction

1. The head of the special mission, its members and
its staff shall enjoy immunity from the criminal jurisdic-
tion of the receiving State.
2. They shall also enjoy immunity from its civil
and administrative jurisdiction on the same terms as
diplomatic agents.

Commentary

(1) The International Law Commission considers that
the rules of immunity from jurisdiction which apply
to members of permanent missions 92 are applicable in
every respect to ad hoc missions and itinerant envoys.
While in principle this should be the case, in practice
the matter gives rise to certain problems. The first and
most important problem is whether this rule applies
equally to all ad hoc missions, regardless of the nature
of their assignment. In practice, it was formerly the
custom to make a distinction between political (diplo-
matic) and technical missions. The former were in
principle accorded complete immunity, while the latter

were granted only what is known as minor (functional)
immunity, which means that a member of such a
mission is not subject to the jurisdiction of the receiving
State in respect of any act committed by him in
connexion with the exercise of his functions. In the
view of the Special Rapporteur, however, this point
became unimportant, once the difference between the
enjoyment of privileges and immunities by diplomatic
agents on the one hand and by the administrative and
technical staff of permanent missions on the other was
eliminated. Since these two groups have been put on
an equal footing, there is no longer any reason to make
distinctions among ad hoc missions according to the
nature of their assignments.

(2) Another question arises in principle: should the
members of ad hoc missions be granted complete and
unlimited immunity from jurisdiction, or only to
the extent necessary to the performance of their
functions ? United Nations practice inclines towards
this latter point of view, which has not been adopted
by the International Law Commission.

(3) In the view of the Special Rapporteur, the proper
solution would be to grant functional immunity in
principle to all ad hoc missions. He believes that there
should be no deviation from this rule, except in the
matter of immunity from criminal jurisdiction; for any
interference with the liberty of the person, on whatever
grounds, prevents the free and unfettered accomplish-
ment of the mission's assignments. It is appreciated,
however, that there is some merit in the notion that
members of ad hoc technical missions should not enjoy
more extensive guarantees than those accorded to
consuls (who may be arrested if they have committed
a grave crime not connected with their functions **).

(4) There is some basis for the idea, put forward by
Mr. Rosenne in the International Law Commission, that
the immunity of the members and staff of special
missions should, in certain cases, be determined in
accordance with the rules governing consular rather
than diplomatic relations. It would probably be excessive
and wrong that, in matters within the competence of
consuls, special missions should enjoy granter privileges
and guarantees than the consuls themselves. However,
the Special Rapporteur cannot go into this matter more
deeply until the Commission has taken a position
regarding the criteria for distinguishing, if necessary,
between special missions of a diplomatic nature and
those of a consular nature. The Special Rapporteur
has been unable to find such criteria in practice. In
certain bilateral conventions, however, there is some
functional limitation of immunity, and in such cases
the members of special missions are guaranteed only
minor functional immunity.

(5) The above text gives no details concerning immunity
from the civil and administrative jurisdiction of the
receiving State. All that is needed, in principle, is to
apply to special missions the relevant provisions of

91 See article 31 of the Vienna Convention on Diplomatic
Relations (1961).

91 Article 41 of the Vienna Convention on Consular Rela-
tions (1963). The question arises whether the receiving State
should not intervene in a case where a murder has been
committed by a member of an ad hoc mission.
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article 31 of the Vienna Convention on Diplomatic
Relations.
(6) Nor does the text mention the question of giving
evidence as a witness. This means that the rule set
forth in the Vienna Convention on Diplomatic Rela-
tions should apply, but it should be mentioned that a
member of a mission, while exercising his functions,
ought not to be summoned for questioning or called
as a witness by the organs of the receiving State, since
this might affect the performance of his assignment
and his personal psychological condition. Nor should
measures of execution be taken against his property
which, as stated above, enjoys the guarantee of
inviolability.
(7) It goes without saying that he should also enjoy
immunity from any measures which would impair his
right of communication or the confidential nature of
information and documents (this is why any kind of
search, whether of his person or of his property, is
prohibited).
(8) The Special Rapporteur also considers the fact that
the mission is a temporary one to be of particular
importance in determining the proper scope of immunity
from jurisdiction, as is the further fact that its members,
as a rule, have their domicile in the sending State and
actions may be brought against them there.
(9) Another question which arises in this connexion
and which has not been settled even as regards resident
diplomacy concerns the obligation of the sending State
either to waive immunity or to undertake to bring the
matter before its own courts. The Special Rapporteur
is inclined to favour the broader use of the waiver of
immunity for all acts of ad hoc diplomats which are
not of a functional character. He believes that, accord-
ing to his text, this question is covered by article 32
of the Vienna Convention on Diplomatic Relations.
(10) In the draft article proposed above, the Special
Rapporteur has not referred to the question of measures
of execution, as he considers this matter to be covered
by the article entitled "Inviolability of the property of
the special mission". The mission, its members and its
staff need the same guarantees as regular permanent
missions. But this means that only the movable property
of the head of the special mission and of its members
and its staff which is used in the performance of
their assignment, and their personal baggage, enjoy
protection.

Article 27. — Exemption from social security legislation

1. The head, the members and the staff of the special
mission shall be exempt, while in the foreign territory
for the purpose of carrying out the assignments of the
special mission, from the application of the social
security provisions of the receiving State.
2. The provisions of paragraph 1 of this article shall
not apply to nationals or permanent inhabitants of the
receiving State, regardless of the position they may hold
in the special mission.
3. Locally recruited temporary staff of the special
mission, irrespective of nationality, shall be subject to
the provisions of social security legislation.

Commentary

(1) This article does not entirely correspond to
article 33 of the Vienna Convention on Diplomatic
Relations, but it conforms to the actual conditions
usually encountered in special missions.

(2) Exemption from social security legislation is one
of the privileges concerning which the International
Law Commission has, in principle, laid down the rule
that what is valid for permanent diplomatic missions is
also applicable to special missions. In view of the fact
that the special mission's stay in the territory of the
receiving State is temporary, this question is not of
great importance for the actual members of special
missions, and hardly arises even as regards persons
domiciled in the receiving State and employed by the
mission or by its members.

(3) In practice, it has been found necessary, for a
number of reasons, not to exempt from the social
security system of the territory persons locally employed
for the work of the special mission. The office of the
Director-General of Social Security of Yugoslavia
suggests the following reasons : the short duration of
the special mission ; the great danger to life and health
frequently presented by the difficulty of the mission's
assignment, especially in the case of special missions
working in the field; and the still unsettled question
of insurance after the period of employment and the
termination of the special mission, if the employee was
not engaged through the intermediary and with the
responsibility of the permanent diplomatic mission. In
addition, difficulties have arisen with regard to the
collection of insurance contributions. Consequently, it
has been decided that a Yugoslav national or a person
permanently domiciled in Yugoslavia is personally
responsible for paying these contributions while
employed by a special mission. Experience shows that
owing to the short duration of its stay in the country,
the special mission, too, is not in a position to comply
with the formalities connected with making the
necessary reports for the social security record of such
persons.

(4) Many countries, and especially the United Kingdom
and nearly all the socialist countries, consider that the
head, the members and the staff of a special mission
are automatically entitled (subject to reciprocity) to
medical assistance during their stay in the territory of
the foreign State, apart from any bilateral agreements
on the matter, which, in practice, are becoming more
and more frequent. Yugoslavia, for example, has
concluded twelve such agreements. Some countries
offer this protection to the entire special mission when
needed, as a matter of courtesy. There are two
categories of countries in this respect: those which
defray the cost of such protection, and those which
present a bill for the cost later unless it has been paid
in the interval. Since this practice is becoming
increasingly common, the question arises whether it
should be made a rule of international law that the
receiving State is required to offer this protection to
the entire special mission. The Special Rapporteur
considers that the granting of this protection is a
humanitarian obligation and, since it is becoming
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increasingly the practice for the receiving State to defray
the cost of medical assistance, he thinks that this should
be included as a new rule.

Article 28. — Exemption from personal services
and contributions

1. The head, the members and the staff of the special
mission shall be exempt from personal services and
contributions of any kind, from any compulsory partici-
pation in public works and from all military obligations
relating to requisitioning, military contributions or the
billeting of troops on premises which are in their posses-
sion or which they use.

2. The receiving State may not require the personal
services or contributions mentioned in the preceding
paragraph even of its own nationals while they take
part in the activities of the special mission.

Commentary

(1) Although this question has not been discussed only
in the context of special missions, the International Law
Commission considers that ad hoc diplomats should
enjoy the same exemptions as members of permanent
diplomatic missions. That is quite understandable, since
ad hoc diplomats would be limited in their personal
freedom if they rendered personal services and
contributions.

(2) In drafting this article the Special Rapporteur
started with the ideas underlying article 35 of the
Vienna Convention on Diplomatic Relations, but he has
expanded the article in the following way:

(a) He has extended these exemptions to the entire
staff and not only to the head and members of the
mission. In his view, it is not possible otherwise to
ensure the mission's regular operation ;

(b) It is also his view that exemption from personal
services and contributions must also be accorded to
locally recruited staff regardless of nationality or
domicile, since otherwise the special mission would
be placed in a difficult position and would not be
able to carry out its assignment until it succeeded in
finding other staff exempt from such services and
contributions. Calling on special mission staff to
render such services or contributions could be used
as a powerful weapon by the receiving State to harass
the special mission. On the other hand, the receiving
State would not be imperilled by these exemptions,
since special missions are generally of very short
duration.

(3) In spite of the above rules, the question arises in
practice whether the head, the members and the staff
of the special mission have an obligation to furnish
personal services and contributions dictated by huma-
nitarian considerations. The Special Rapporteur is
aware of a conflict of this kind in practice. Is the head
of the special mission bound to take into his motorcar
a person who has been injured on the road if instructed
to do so by the traffic police, refusal to comply with
such an order generally being considered in all countries
as an offence ? The Special Rapporteur has not covered
this question by the actual text of this article, because

he is not sure that a special mission should tolerate
such a limitation of its liberty, although he is convinced
that no one is exempt from obligations of a humanitarian
nature, regardless of the legal penalty, which in this
case would not apply. He considers, however, that in
the case described, depending on its gravity, the receiv-
ing State is entitled to declare the individual concerned
persona non grata.

Article 29. — Exemption from customs duties
and inspection

The receiving State shall grant exemption from the
payment of all customs duties, all taxes and other
duties — with the exception of loading, unloading and
handling charges and charges for other special services
— connected with import and export, and shall arrange
for the free import and export of all articles, namely :

(a) articles for the official use of the special
mission;

(b) articles for the personal use of the head, the
members and the staff of the mission which constitute
their personal baggage, as well as articles serving the
needs of family members accompanying the head,
the members and the staff of the special mission,
unless restrictions have been specified or notified in
advance on the inclusion of such persons in the
special mission.

Commentary

(1) The Special Rapporteur took as his starting point
article 36 of the Vienna Convention on Diplomatic
Relations, but he could not adopt the entire text of that
article. He feels that such an article would go too far
in granting facilities and privileges to special missions.

(2) In this case, too, the International Law Commission
takes as its basis the rule that all the privileges granted
to permanent missions and their members are appli-
cable to the members of the special missions. Actually,
such privileges are less broad in the case of a special
mission, depending on the nature of its assignment. In
general, the exemption amounts to no more than an
exemption from customs duties on articles used by
the mission in carrying out its assignment and on the
personal baggage of its members.

(3) Baggage is not usually inspected, except in cases
where the baggage of members of permanent diplomatic
missions is also inspected. In a number of countries,
however, the inspection of baggage in the case of the
staff of special missions depends on the type of passports
issued to the members and staff of the missions. Persons
who do not hold a diplomatic passport are not exempt
from the ordinary inspection. For this reason, the Special
Rapporteur has not included in the text the provision
contained in article 36, paragraph 2, of the Vienna
Convention on Diplomatic Relations. This is a matter
for the Commission to decide.

(4) The question of applying to ad hoc missions the
rules exempting permanent missions and their members
from the payment of customs duties on articles imported
for the establishment of the mission or its members
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seldom arises, although it may do so (e.g., in the case
of special receptions or special machine installations).
(5) While provision must be made for exemption from
customs duties and other taxes at the time of importa-
tion, and for the free import and export of articles for
the official use of the special mission — as is often
done in practice, particularly in the case of missions
having technical assignments — the Special Rapporteur
does not believe that provision should be made for any
facilities for the importation of household articles, since
the head of the special mission, its members and its
staff are usually only temporary residents of the place
at which the special mission performs its assignment.
This should therefore be the general rule, any departures
from it being specified in each individual case; for the
Special Rapporteur appreciates that such needs may
exist.

(6) Customs facilities should also normally be granted
to members of the families of the head of the special
mission, its members and its staff, but only in the cases
— admittedly rare — in which restrictions on the entry
of the family members have not been notified or
specified in advance, as is done in practice in respect of
certain delicate missions or because or difficult local
conditions.

(7) The Special Rapporteur has not specified what
articles may be exported from the country by the special
mission or by its head, its members or its staff. Here
again, in his view, the rule that the customs and police
regulations of the receiving State must be observed
applies, but no restrictions may be placed on the
mission's right to import and export articles used for
the performance of its assignment. In this case, the rule
of international law which guarantees the right of the
special mission to exercise its function fully and without
impediment prevails over the rule of domestic law.

(8) The claims of certain special missions that they
themselves, or their members, are exempt from the pay-
ment of customs duties on the importation of consumer
goods, specially of beverages and foodstuffs for use
in official entertainment, and cigarettes, have been
challenged in practice. There are differences of opinion
on this subject, the ad hoc missions claiming that these
are articles for the use of the mission itself and for the
performance of its assignment.

(9) In most countries, the Ministry of Foreign Affairs
and the central customs administration determine
whether the importation of such articles is justified and
impose restrictions on the amount to be imported, in
the light of the size of the mission, the length of its
stay in the country, and the type of official receptions
it holds. Most States do not allow the importation of
articles for presentation as gifts to nationals of the
receiving State or for use in advertising goods produced
in the sending State. As a matter of courtesy, however,
the category of articles enjoying exemption is permitted
to include gifts which the special mission presents
officially to certain specified persons, provided that the
persons in question are known in advance.

(10) It has been noticed that the rules concerning
customs privileges for special missions find little applica-

tion in actual customs practice, because the missions
generally channel their imports and exports through
the permanent regular missions, limiting themselves in
most cases to their personal baggage. Practice does not
prohibit the free movement of bonded goods between
the permanent diplomatic mission and special missions
of the same State in the territory of the receiving State.
This procedure is therefore regarded as more advantage-
ous to both parties and as removing causes of dispute.

Article 30. — Status of family members

1. The receiving State may restrict the entry of
members of the families of the head of the special
mission, its members or its staff. If such restriction has
not been agreed upon between the States concerned, it
must be notified in due time to the sending State. The
restriction may be general (applying to the entire
mission) or individual (some members are exempt from
restriction), or it may relate only to certain periods of
the special mission's visit or to access to certain parts
of the country.

2. If such restriction has not been agreed upon or
notified, it shall be deemed to be non-existent.
3. If the special mission performs its assignment in
military or prohibited zones, family members must be
in possession of a special permit from the receiving
State authorizing them to enter such zones. -
4. If the entry of members of the families of the head
of the special mission, its members and its staff, is not
subject to restrictions, and in areas where restrictions
on entry do not apply, family members accompanying
the head of the mission, its members or its staff shall
enjoy the same privileges and immunities as are enjoyed
by the persons whom they are accompanying.

Commentary
(1) The Special Rapporteur has taken as the basis of
this provision article 37 of the Vienna Convention on
Diplomatic Relations, but he considers that that article
cannot be applied in its entirety to special missions and
that some major changes are called for.
(2) During its discussion in 1960, the International Law
Commission took as its starting-point the idea that it
was here dealing with a matter to which the rules appli-
cable to regular diplomatic missions could be applied
as they stood. In practice, however, the question arises
whether these privileges also attach to family members
accompanying an ad hoc diplomat. One school of
thought maintains that there can be no grounds for
limiting the enjoyment of privileges exclusively to the
ad hoc diplomat unless, owing to the nature of the work
he will be doing (involving travel) or by prior arrange-
ment, the presence of the members of his family in
the territory of the receiving State is excluded in
advance. Consequently, unless the restriction is agreed
upon or notified — and such cases are exceptional —
the legal rule is that the head of the special mission,
its members and its staff may be accompanied by
members of their families.

(3) The Special Rapporteur has not undertaken the
task of determining what persons are covered by the
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expression "members of the families". At both of
the Vienna Conferences (1961 and 1963), attempts to
enumerate these persons ended in failure. His personal
view is that only the closest relatives should be counted
among the members of the family, but in the case of
temporary residence he does not consider it important
that the relative concerned should be a regular member
of the household of the person he is accompanying.
A married daughter often accompanies her father to
look after his health.

(4) Restrictions may be general (applying to all
members and staff of the mission), individual (excluding
certain persons who usually belong to the family of the
head of the mission), or applicable to all but a specified
number of family members (usually the wife or one
member of the family); they may apply to cartain
periods of the special mission's visit (during its work
in the field) or to access to certain parts of the territory
(it is usually considered that a general permit has been
given to members of the family, authorizing them to
enter prohibited or military zones to which the mission
goes to perform its assignment). Even if there are
restrictions, family members may still be able to be
present in the territory in question on other grounds,
but they cannot then claim any facilities, privileges or
immunities.

(5) There has been some debate, in practice, about
whether such restrictions are a breach of courtesy or
even an infringement of the rights of the special mission,
by analogy to the provisions of the General Convention
on the Privileges and Immunities of the United
Nations.94 which provides that family members enjoy
the same privileges and immunities as the representatives
of States whom they are accompanying. It is difficult,
however, to base this right on an analogy, because of
the circumstances which may arise in bilateral relations.
In many cases, States cannot provide for family
members, accommodation, other facilities and means of
transport when the special mission is travelling in the
field, and so forth. Nevertheless, it would be dis-
courteous to deny such persons entry into the territory
of a country if the regulations generally applied in that
country to aliens allow free entry. Where this is so,
however, such persons, if there are restrictions, cannot
claim more extensive rights than are accorded to all
aliens under the general regulations.

Article 31. — Status of personal servants

1. Personal servants of the head, the members or the
staff of the special mission may be received in that
capacity in the territory of the receiving State, provided
that they are not subject to any restrictions in this
connexion as a result of decisions or measures taken
by the receiving State.
2. If such persons are admitted to the territory of the
receiving State and are not nationals of that State or
permanently domiciled in its territory, they shall be

** United Nations Treaty Series, vol. 1; text also in United
Nations Legislative Series, Legislative Texts and Treaty
Provisions concerning the Legal Status, Privileges and
Immunities of International Organizations (ST/LEG/SER.B/
10), United Nations publication, Sales No. 60.V.2, p. 184.

exempt from the payment of dues and taxes on the
emoluments they receive by reason of their employment.

3. The receiving State shall have the right to decide,
whether, and to what extent, such persons shall enjoy
privileges and immunities. However, the receiving State
must exercise its jurisdiction over such persons in such
a manner as not to interfere unduly with the functioning
of the special mission.

Commentary

(1) The Special Rapporteur has taken as his starting-
point the idea expressed in article 37, paragraph 4, of
the Vienna Convention on Diplomatic Relations, but the
formulation has been changed to conform with the basic
idea that the receiving State is not required to admit
such persons to its territory. The reasons mentioned in
connexion with the article on "Status of family
members" apply in this case also.

(2) The International Law Commission took as its
starting-point the idea that the head, the members and
the staff of the special mission should be allowed to
bring with them persons of this kind, who in many
cases might be essential to their personal comfort or
health, or even to the regular performance of the special
mission's functions. There is some logic in this
reasoning, and more attention should perhaps be given
to this notion than has been done by the Special
Rapporteur in his proposed article. This is a point to
be decided by the Commission.

(3) In practice, however, the question arises whether
the special mission has the right de jure to bring such
persons with it. As mentioned above, the Special
Rapporteur considers that a decision on this point is
within the discretionary power of the receiving State,
which may therefore impose restrictions. However,
where there are no such restrictions or where the receiv-
ing State grants permission, the question arises, in
practice, whether the privileges and immunities extend
also to the ad hoc diplomat's personal servants whom
he brings with him. There are no special rules on this
subject. The International Law Commission favoured
the notion that the rules relating to permanent diplo-
matic missions applied in this case also. Thus, such
persons are automatically entitled only to immunity
from taxation, and then solely in respect of the
remuneration they receive for their services ; in all other
respects, they are in the power of the receiving State.

(4) The Special Rapporteur is of the opinion that these
persons should also be guaranteed minor immunity from
criminal jurisdiction with respect to duties they normally
perform on the orders of their employers, e.g., in
ejecting an undesirable guest from a protected residence
with the use of sufficient force to overcome whatever
resistance may be offered.

(5) The Special Rapporteur has considered it un-
necessary to retain article 37, paragraphs 2 and 3, of
the Vienna Convention on Diplomatic Relations, since
the subject matter is already covered by the fact that
no distinction has been made between the diplomatic
staff of the special mission and the administrative and
technical staff, identical treatment being given to all
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staff members in every article where mention is made
of the staff of the special mission. This applies also to the
service staff of the special mission, which is often of
exceptional importance to the functioning of the mission
(e.g., chauffeurs, drivers, etc.).

Article 32. — Privileges and immunities of nationals
of the receiving State

1. Nationals of the receiving State and persons per-
manently domiciled in its territory who are admitted
by the receiving State as the head, as members or as
staff of the special mission shall enjoy in the receiving
State only immunity from jurisdiction, and inviolability,
in respect of official acts performed in the exercise of
the functions of the special mission.
2. Certain other privileges and immunities may also
be granted to such persons by mutual agreement or by
a decision of the receiving State.
3. The receiving State shall itself determine the nature
and extent of the privileges and immunities granted to
any personal servants of the head, the members and the
staff of the Special Mission who are its own nationals
or are permanently domiciled in its territory.
4. Jurisdiction over the persons mentioned in this
article must in all cases be exercised by the receiving
State in such a manner as not to interfere unnecessarily
with the performance of the functions of the special
mission.

Commentary
(1) This article is based on article 38 of the Vienna
Convention on Diplomatic Relations, but the texts are
not identical. The Special Rapporteur has taken as his
starting-point the idea that the receiving State is not
obliged to admit, as members or staff of the special
mission, its own nationals or persons permanently
domiciled in its own territory. This idea has been set
forth in connexion with the draft article entitled
"Nationality of the head and the members of the special
mission".
(2) The International Law Commission in taking a
decision on this point in 1960, adopted the view that,
in this case also, the rules relating to ordinary diplomatic
missions ought to apply in their entirety. In practice,
however, there are other opinions on this question; it
is maintained, in particular, that persons whose duties
with the special mission do not place them in the
category of senior staff should not, if they are nationals
of the receiving State or are permanently domiciled in
its territory, enjoy any privilege or immunity as of right,
but only at the discretion of the receiving State. The
Special Rapporteur believes that any person belonging,
in whatever capacity, to the special mission should
enjoy such immunities from the jurisdiction of the
receiving State as relate to official acts performed in
the exercise of the functions of the special mission, for
otherwise the very freedom of operation of the special
mission would be placed in jeopardy.

(3) The difference between the article entitled "Nation-
ality of the head and the members of the special
mission" and the present article is that, in the latter,

persons permanently domiciled in the territory of the
receiving State are treated in precisely the same manner
as nationals of the receiving State. The Special Rap-
porteur suggests that perhaps the provisions of the two
articles should be made uniform.
(4) In the light of constant practice, the Special
Rapporteur has made it clear that the privileges and
immunities of the persons mentioned in this article may
be expanded, not only by a decision of the receiving
State, but also by a mutual international agreement
between the States concerned. Such agreements very
often provide guarantees of this kind, according to the
nature of the special mission's assignment.

Article 33. — Duration of privileges and immunities

1. The head, the members and the staff of the special
mission, and members of their families, shall enjoy
facilities, privileges and immunities in the territory of
the receiving State from the moment they enter the
territory of the receiving State for the purpose of
performing the assignments of the special mission or,
it already in its territory, from the moment when their
appointment as members of the special mission is
notified to the Ministry of Foreign Affairs.
2. The enjoyment of such facilities, privileges and
immunities shall cease at the moment when such persons
leave the territory of the receiving State, or when their
functions in connexion with the special mission have
come to an end, or when the activities of the special
mission have come to an end.

Commentary
(1) This, in substance, is simply an abridgement of
the provisions of article 39 of the Vienna Convention
on Diplomatic Relations. The Special Rapporteur
therefore considers that no further commentary is
necessary.

Article 34. — Death of the head or a member
of the special mission or of a member of its staff

1. In the event of the death of the head or of a
member of the special mission or of a member of its
staff who is not a national of or permanently resident
in the receiving State, the receiving State shall be
obliged to permit the removal of his remains to the
sending State or decent burial in its own territory, at
the option of the family or of the representative of the
sending State. It shall also facilitate the collection of
the movable effects of the deceased, and shall deliver
them to the representative of the family or of the sending
State, permitting them to be exported without hindrance.

2. This provision shall apply also in the event of
the death of a member of the family of the head of the
special mission, of one of its members, or of a member
of its staff, who has been allowed to accompany the
person in question to the territory of the receiving State.

Commentary

(1) This is simply an abridgment of the text of para-
graphs 3 and 4 of article 39 of the Vienna Convention
on Diplomatic Relations and contains no more than is
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needed in the case of special missions, which are not of
the same nature as permanent diplomatic missions.

Article 35. — Enjoyment of facilities, privileges and
immunities while in transit through the territory of a
third State

1. If the head or a member of the special mission or
a member of its staff passes or is in transit through
the territory of a third State, which has granted him
a passport visa if such visa was necessary, while
proceeding to the place where he will perform the
functions assigned to the special mission or while return-
ing from such place to his own country, the third State
shall be obliged to accord him such inviolability and
immunities as may be required for his unhindered
transit through its territory. The same shall apply in
the case of members of the family who accompany the
head or the member of the special mission, or the
member of its staff.

2. During such transit, such persons shall enjoy the
right to inviolability of official correspondence and of
other communications in transit.

3. The third State shall be bound to comply with these
obligations only if it has been informed in advance,
either in the visa application or by notification, of
the purpose of the special mission, and has raised no
objection to such transit.

4. Subject to the provisions of the preceding para-
graph, the State shall also accord the necessary
guarantees and immunities to diplomatic couriers and
to diplomatic bags in which correspondence and other
official communications in transit are carried, in
either direction, for the purpose of maintaining contact
between the special mission and the Government of the
sending State.

5. All the provisions set forth above shall also apply
to the persons mentioned in paragraph 1 of this article,
to diplomatic couriers and to diplomatic bags, whose
presence in the territory of the third State is due to
force majeure.

Commentary

(1) The above text corresponds to that of article 40
of the Vienna Convention on Diplomatic Relations. The
difference is that whereas facilities, privileges and
immunities must be granted to the head and the staff
of the ordinary diplomatic mission in all circumstances,
the duty of the third State is restricted entirely to cases
where it does not object to the transit through its own
territory of the entire special mission.

(2) One point in dispute is whether the third State
has the right to request information concerning the
assignment of the special mission to which it grants
free transit through its territory. It is noted that the
sending State often gives no information concerning
the true purpose of the assignment and that the third
State should not interfere in the relations between other
States, as it might be doing if it considered itself entitled
to evaluate the special mission's assignments.

Article 36. — Professional activity

The head, the members and the staff of the special
mission shall not, during the term of the mission,
practise for personal profit any professional or commer-
cial activity in the receiving State, and they may not
do so for the profit of the sending State unless the
receiving State has given its prior consent.

Commentary

(1) This provision corresponds to the rule laid down
in article 42 of the Vienna Convention on Diplomatic
Relations. It differs from it in requiring the prior consent
of the receiving State even in the case of professional or
commercial activity practised for the profit of the send-
ing State ; for special missions very often take advantage
of their presence in the territory of the other State to
conclude certain business for the profit of their own
State, without the receiving State's having been informed
in advance. There is no merit in the argument that
permanent missions do not ask for prior consent.
Permanent missions and their staffs operate within more
or less established limits, and the institution of persona
non grata is available as a sanction against them. Special
missions are in the territory of the receiving State only
temporarily and, consequently, this sanction is quite
ineffectual in their case.

Genera] and Final Clauses

The Special Rapporteur considers that the following
general clauses of the Vienna Convention on Diplomatic
Relations can be adopted:

Article 41 concerning the respect of local laws ;
Article 47 on non-discrimination.
Some of the general clauses, however, cannot be

adopted, because they cannot be applied mutatis
mutandis to special missions. Among these clauses the
Special Rapporteur includes the following:

Article 44, which would refer to the withdrawal of
the special mission in case of armed conflict;
some special missions operate in precisely such
circumstances ;

Article 45, concerning the situation if diplomatic
relations are broken off; the existence of diplo-
matic relations is not a prerequisite for the sending
and reception of special missions ;

the second contingency envisaged in Article 45, which
would mean the recall of the special mission; in
such circumstances, the special mission is wound
up and the questions covered by sub-paragraphs
(a), (b) and (c) do not arise ;

Article 46, which would relate to the protection of
the special mission by a third State; this question
also does not arise.

As regards the final clauses (Articles 48-53), the
Special Rapporteur believes that it would be desirable
to adopt the provisions of the Vienna Convention on
Diplomatic Relations.


