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SECTION I

WRITTEN COMMENTS BY GOVERNMENTS

22. NETHERLANDS

Transmitted by a letter of 26 February 1665 frcn the
Permanent Representative to the United Naticns

/Original: English/

[Part I/

The scopz of the draft articles

Although the Hetherlands Govermment endorses the principl: on which, in
paragrapa 21 of its report, the Cormission bases its commentar,r on the introduction,
it believes it would be better if no mention were made yet in articles 1, 2 and 3

of the draft of the fact that the provisions apply to treaties entered into by

international organizations and if the question as to which arsicles could be made

to apply in their original form to treasies concluded by international
organizations, ard to what extent special articles would have 1o be drafted for
those organizaticns, were gone intc later. The Netherlands Government has in mind
the method adopted for leying down the "Régime Relating to Honcrary Consular

Officers” in the Vienna Convention on Consular Relations of 24 April 1963,

Article 1

The Netherlands Government believes the word "party" should be defined; it
occurs so frequently in the draft that some definition is essertial. The
Govermment would suggest the following:

"1Party' to a treaty means a State that is bound by the provisions of

the treaty."

Quite apart from the adoption of the definition of the word "party" proposed
above, the Wetherlands Government believes it is self-evident taiat the same meaning
should be attached to the word "par=y" in all the articles; if 1 definition of the

word "party" is given, it even becones essential to do so. The Netherlands
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government would draw attention to the ancmalous meaning of the word "party” in
paragraph 2 (a) of article 15 and to the sugpgested amendment.

The Netherlands Government wouldl prefer to have the words 'concluded between
two or more States or other subjects of internatiocnal law and" celeted from thre

definition of the word "treaty" in paragraph 1 (a), because the term '

'subjects
of international law" can 9e interpreted in different ways in view of the
provisions of article 3.

If it is deleted, the last sentence in paragraph (8) of the ccmmentary should
glsc be deleted, for the question as to whether individuals and zorporations can be
considered as subjects of International law is a different matter altogether and
had better not be dealt with in this context; it certainly cannot be disposed of
in a single definition.

Other amendments suggested are:

1]

- paregraph 1 (c): .«. deals with other matters of general interest to

the community of States";

- paragraph 1 (d): ir the first and second lines, "Acceptance" and
"Approval” to be replaced by "and Accep-ance"
(see below under article 1h);

- paragraph 1 {f): "accepting or approving” to be replaced by "or

accepting”.
Article 3
Paragraph 1
The Netherlands Government doubts whether everyone will attach the same

meaning to the term "other subjects of international law", even in the light of

the interpretation in paragraph (2) of the commentary.

Paragraph 2

The Hetherlands Govermnment would point cut that this paragrash may also be
applicable to other forms of States tran "federal unions", for instance, to the
Kingdem of the Netherlands with its three autonomous countries. The Statute of
the Kingdom provides for the delegaticn by the Government of the {ingdcm to the

Governments of the individual countries of powers to conclude cer:ain categories

[ens
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of treaties. The HNetherlands Govermment would be glad if the Commission woulg
refer in its commentary to this exemple of a forn of State than is different frem

the better Inown federsal form.

Paragrapt 3

Witk reference to the above remarks under the heading "The scope of the
draft articles", it is stuggested that this matter be dealt witl. in connexion
with rules with ragard to international organizaticns.

Article L

The Netherlands Goverrnment would suggest deleting "approve” in the title and
"approval" in paragraph 5 of this article (see below under article 1h).

Article 5

This article can hardly be interpreted as a treaty rule; it would be more
appropriate in a code., Apart from that. the Netherlands Goverrment would cbserve
that the word "representatives" in the first sentence should read "government

representatives”.

Article 6

The Netherlands Government believes that the Commission's reason for including
this article, the need for vhich iIs also felt by the Netherlands Government, was to
provide for the adoption of treaties at larpe international corferences. The
growing practice of follcwing the procedure of majority vote referred to in
varagraph (2) of the Commission's c-mmertary indeed applies to the adoption of the
texts of general multilateral treaties.

However, at smaller conferences such as regional ones, or conferences on some
specific subject in which only a limited number of States are interested, it 1s
still the general rule for texts to be adopted by unanimous vots., Though the
uranimity rule may scmetimes cause trouble at small conferences, making the
majority vote the general rule at 2ll ccnferences, including those of a small group
of Stutes to each of whcem settlemens of the problem under discussion may be of

vital concern is likely to have much more serious consequernces.

[en-
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Accordingly, it is suggested that the scope of article 6 te restricted to the
drawing up of general multilateral -—reaties. It might also be stipulated in this
paragraph that replacement of the majority rule by scme other voting rule may only
be decided upon at the opening of a conference.

In view of the fact that general multilateral treaties asre in the mirority
among the aggregate of bilateral and multilateral treaties, it would seem more
correct if paragraph (c) came first as being the general rule. The present
paragraphs (a) and (b) give special provisions that apply only in the particular
circumstaaces described therein.

It i3 not impossible that in actual practice the principle of unanimity will
be dropped in favour of some special. voting rule that is also suitable for smaller
coenferences. However, this special voting rule may differ from that now being put
forward by the Conmmission for large international conferences. The Netherlands
Government would therefore prefer, azt this stage of the development of international
lawr, not to lay down any hard and fast rules in respect of small conferences.

Accordingly, it is suggested that tne following alterations be made to the
text:

"The adoption of the text of a treaty shall take place:

(a) As a gereral rule, by agreement between the States tacging part in the
negotiations;

(b) In the case of a general multilateral treaty drawn up at an international
conference ... (thenceforth reading as the text of paragraph (a) up to:) ... shall
decide at the beginning of the conference to adopt ancther vctiag rule;

(c) In the case of a« treaty drawn up within an international organizaticn,

by ... (thenceforth reading as the text of paragraph (b))."

Article 3
Paragraph 1

The Hetherlards Government shares the views of the members whose opinion 1s

quoted in paragrarh (4) of the Commission's ccmmentary on article 0.

Paragraph 2

There is no Commission ccmmentery on paragraph 2 of this arcticle, which deals

with beccning a party to treaties other than "general multilatecal” treaties.
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The Netherlands Government believes that sub-paragraph (b) gives the main rule
and that other contingencies are mantioned under (a) and (c), unless the treaty
should stipulate otherwise. The right order would therefore appear to be:

() Dvecomes (b);

(b) beccmes (a) and "unless the treaty states otherwise, or" should be
inserted after "text";

(c) unaltered.

Article 9

A new principle underlies this article. It concerns the modification of the
varticipation clause in the event such a clause appears in or (s implied in a
multilateral treaty (paragraph 1) or in a treaty concluded between a small number
of States (paragraph 2). Needless to say, it is always possibi.e to make the
necessary changes in a treaty in the normal way by obtaining the approval of all
the parties to the treaty. It is therefore only a guestion of deciding whether
a more "esimple" procedure should be laid down for extending participation in a
treaty. The Netherlands Government doubts whether a procedure of this type is
really necessary.

At any rate, it would like to see its application restricted to future general
multilateral treaties (unless there 1s an express stipulation :n the treaty itself
that debars its application), while special procedures might be made for treaties
to which the provisions governing accession can no longer be arplied on account of
changed circumstances, as is the case, for instance, with treaties concluced under
the auspices of the League of Naticns.

Suggested modification of text:

The Netherlands Govermment would prefer to have six years inserted in

paragraphs 1 and 2 instead of the four years proposed by Sir Humphrey Waldock.

Article 11

See ccmments on paragraph 1 of article 17 regarding the obligation referred
to in paragraph 2 (b).

Suggested medifications of text:

In line 2 of paragraph 2, in line 2 of paragraph 2 (a) and in line 2 of
paragraph 3: "acceptance or approval’ to be replaced by “or ac:eptance” (see

below under article lh).
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Article ;g

The unsystematic arrangement cf this article masy cause sore confusion for a
clear distinction has not been made between cases in which the obligation or
otherwise to ratify a treaty does not apply in equal measure tc all the States
that have taken part in drafting the text and cases in which ore of the perties
gigns a treaty.

Accordingly it might be better to start with the cases described in
paragrapts 3 (a) and (b), which now appear as exceptions to exceptions of the
general rule. That would make it clear that further provisions would have to be
made only for cases where the treaty is silent upon the questicn of ratification
and the common intention of the drafters of the treaty cannot be gathered from
the circumstances either. The Netherlands Government feels som=z hesitation as to
the words "statements ... or other circumstances evidencing suca an intention",
unless these words are elacidated.

The following text i3 proposed:
Article 12
latification

1. A treaty requires ratification where:

(a) The treaty itself expressly contemplates that it shall be subject
to ratification by the signatory States;

(b) The common intention that the treaty shall be subject to
ratitication by the signatory States clearly appears from statements nsade
in the course of tThe negotiaticns Zgr frcm other circumstances evidencing
such an intentiqg7;

(c) Tt does not fall within one of the exceptions prcvided for in
paragraph 2 below.

2. A treaty shall rot be subject to ratification by the signatory States
where:

(a) The ccmmon intention to dispense with ratificaticn clearly appears
from statements made in the course of the negotiations Lgr from other
circumstances evidencing such an intentiog7;

(b) The treaty is one in simplified form;
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(c) The treaty itself provides that it shall defiaitively come inteo
force upon signature.
%. In cases not covered by paragraphs 1 (a) and (b) a signetory State will
become bound by the treaty by signature alone, if the credentials, full
powers, or other instrument issued to the representativ: of the State in
qaestion authorize him by h:is signature alone to establish the consent of
the State to be bound by the treaty without ratification.
L, In cases covered by paragraph 2 above, a signatory State chall
nevertheless beccme bound by the treaty only upon ratification, if the
representative of the State in question has expressly s i.gned "subjzct to

ratification®.

Articlg_iz

I would eppear that the first six words of paragraph (i) apply equally to
paragraph (b). Accordingly, the words "it has not signed the treaty and" might
be deleted from paragraph (a) if the words "it is not a signitory State and" are
added o the opening sentence of the article.

This article does not provice for States becoming a par:y to a treaty by
accession in accordance with the provisions of article 8 in so far as article 8
refers to treaties in which it is not expressly stipulated that States can become
parties by another procedure thar by signing the treaty (either follcwed by
ratification or not). Conseguently, The article should be supplemented.

The Netherlands Government would also cbserve that in the text no account has
been taken of the not unusual case of a signatory State not ratifying the treaty
within the time-limit, but becoming a party to the treaty all. the same becsuse the
latter provides for accession thereto., (See article 23 of tie Revised Berne
Convention for the Protection of Literary and Artistic Works, dated 26 June 19h8.;/)
The Commission's commentary might also make mention of the fact thet a State

can also become a party to a treaty by virtue of a later trecty providing for such

a contingency.

1/ Urnited Nations, Treaty Series, vol. 331, p. 2i5.
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Article 14

"apprcval” should not be

The Netherlands Government feels that the new term
adopted. The term dces not denote a form that differs essentially from
"acceptance"; its use might cause confusion in national procedures and it cannot
be regarded as a common term. Accordingly, article 14 might b2 restricted to
"acceptance”.

Thiz article does not provide for States becoming parties to treaties by
"acceptance" in accordance with the provisicns of article 8 in so far as article 8
refers to treaties in which it is not expressly stipulated tha: States can become
parties by "acceptance”. Consequently, the article needs supp.ementing.

It is proposed that the text bte mcdified as follaows:

- the words "or (by) approval" to be deleted in four places, viz. in the

title anc in the second, fifth and eighwuh lines,

Article 15

Suggested modifications to the text:

- the words "acceptance and (or) spproval" to be replaced by "and (or)
acceptancs”" in four places, viz. in the title, in paragraph 1 (1) and in
paragraphs 2 and 5;

- the words "two differing texts" in paragraph 1 (c) to b2 replaced by
"two alternative texts";

- the words "party or parties' in paragraph 2 (a) to be replaced either by

"signatory States" or by the phrase used in article 18, paragraph 3 (a).

e et e &

The Netherlands Government believes there have been two instances (one within
the United Nations and one connected with the Greek ratificatior of the IMCO Treaty)
of instruments of ratification having been withdrawn a short tine after they had
been deposited. Opinions may vary as to whether depositing an instrument of
ratification, accession or acceptancz constitutes an irrevocable act. It might be
argued that the final formality in the procedure of beceming a party to a treaty
i3 so important (in most countries the relative documents must b: signed by the

Head of State) that it cannot but be locked upon as an irrevocable act.
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Sir Gerald Fitznaurice, the forme: Special Rapporteur, endorses this view in

1/

paragraph 5 of article 31 of his Tirst report—' in the following words:
"Ratification once made cannot, as such, be withdravm" (see also paragraph 1 of
article 3%). On the other hand, it cannot very well be argued that the effect of
such an act is irrevocadle.

Circumstances may change to such an extent after an instrument of ratificatigp
has been deposifed that the State concerned mey be compelled to withdraw it without
walting for the treaty to ccme into fcrce and then giving notice of termination.

If this line of argument is adopted, the right of withdrawal should only be
recognized after three years from the date on which the instrument was depositeq,

Since this has become a pressing problem in view of the two precedents already
mentiored, the Netherlands Government would suggest that the Commission take it wp
agaln, but with due regard for thz rules for giving notice of termination of
treaties or of withdrawal from internstional organizations trat will be the subject
of later discussions,

Sugpgested modifications:

- the words "acceptance and (or) approval" to be replaced by "and (or)
acceptance" in three places, viz. in the title and in the second and fifth lines;

- M"articls 13" in the third line to be replaced by "articles 12, 13 and 14".

Article 17

Paragreph 1

1

The Netherlands Government i1s of the opinion that the "obligation of gocd
faith" mentioned in this paragraph cannot be held to apply to all cases in which

a State that has taken part in the negotiation, the drawing 1p or adoption of a
treaty (provided it is a multilateral treaty) dces not appenc. its signature to

the treaty. An obligation of gocd faith may only be presumec. to exist if a State
has signified that it is seriously considering becoming a party to a treaty, either
by having signed it or in any other manner. Consequently, the words "which takes

part in the negotiation, drawing up or adoption of a treaty, or" shculd be deleted.

——————— e

;/ Yearbook of the Irternational Law Commission, 1956, vol. IT, p. 1Ck.




A/CN.L/175/pd4.1
English
Page 11

Paragraphs 1 and 2

The words "acceptance or approval" should be replaced by "or acceptance".

Article_}@

The Netherlands Government wculd point out that this section should also apply
to "statements" that are actually reservations. (See paragraph (13) of the
Commission's commentary on article 1.)

Suggested modifications of the text:

- the words "accepting or approving" in the second line of paragraph 1 to
be repleced by "or accerting";

- the words "acceptance or approval' to be replaced by 'or acceptance" in

paragraph 2 (a) (iii) ard in paragraph 2 (b).

Article }2

The Netherlands Govermment would suggest that "two years' be substituted for
"twelve months” in paragraph 3, and "four years" for "two years" in the fourth line
of paragraph 4; the two periods proposed by the Commission are really too short in
view of current State practice.

Suggested ncdification of the text:

- the words "acceptance or approval” in paragraph 2 (a) to be replaced by

"or acceptance".

Article 29

The Netherlands Govermment fears that the expression "a small group of States”
in paragraph 3 (and likewise in paragraph 2 of article 9) is rot sufficiently clear

and migkt lead to difficulties of interpretation.

Article_gg

The Netherlands Government presumes that any notifications of withdrawal of
reservations are sent through the authority with whom the rel:ctive documents

have been deposited.

/e
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Article gz

From the brief commentary it might be concluded that a treaty comes into force
in its entirety on one particular date. However, scme treaties come intc force ip
stages on different dates. If such a contingency is covered ty the words "in sych
manner", there is no need to supplement the text. The Netherlands Goverrment woulg
merely point out that in the next article (article 24) the coning into force of g
treaty is qualified by the words "in whole or in part”.

Suggested medifications of the text:

- the word "small" in paragraph 2 (b) to be replaced by "same";

- in paragraphs 2 (a) and (b), "ecceptance, or approval" to be replaced by
"or acceptance';

- the words "accepted or approvec" in paragraph 2 (c) tc be replaced by

Yor accepted".

Article 2k

The Netherlands Govermment ilnterprets this article as referring only to cases
in which States have legally committed themselves to a provisional entry into force.
The signatory States may also enter into a non-binding agreement concerning
provisiocnal entry into force (within the limits imposed by their respective national
laws, of course). In the latter case ezs opposed to the former they would be free
to suspend the provisional entry into force, Since the term "provisional
application” used in article 24 may also be understood to refer to this second,
non-binding form of provisional application, it might be advisable to sutstitute
the term "provisional entry into force". The same remarks aprly to the vse of this
term in paragraph (2) of the commentary.

The Netherlands Government i1s also of the opinion that tte terms of article 2k
are too stringent since they permit termination of "a provisicnal entry into force"
in two cases only, viz.:

(1) when the treaty enters into force definitively, and

(2) if the States concerned agree on its termination.

The Netherlands Govermment believes that a Government shculd also be entitled
to terminate a provisional entry into force unilaterally if it has decided not to
ratify & treaty that has been rejected by Parliament or if it has decided for other

similar reasons not to ratify it.
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If these suggestions are adopted, the text should be modified as follows:

- the words "acceptance or approval“ in the first sentenc: to be replaced
vy "or acceptance”;

- the seconc. sentence to read "In that case the treaty shill come into force
as prescribed and shall continue in force on a provisional basi; until either the
treaty shall have entered into force definitively or the States concerned shall
have agreed to terminate the provisional entry into force or one¢ of the States
shall have notified the other State or States that it has decided not to become a

party to the treaty”.

Article 2?

The Netherlands Government is of the opinion that the manner of describing
States that have to be notified of any amendments to texts is tco cumberscme and
that it is even too broad in paragrash (b). Accordingly, it wotld suggest using
the phrase "each interested State" everywhere, i.e. in paragrapts 1 (a) (lines 5
to 8) and 1 (b) (last 3 lines), in paragraph 2 (last 2 lines) ard in paragraph 4
(fourth line).

Article 29

In this article the Commission uses six expressions to defiie certain duties
of depositaries:

- "to execute a procés-verbal" (paragraph 3 (c));

- "to furnish an acknowledgement in writing" (paragraph 3 'da));
- "to communicate" (paragraphs 5 (a) and (b));

- "to inform" (paragraph 7 (a));

- "to draw up a procds-verbal" (paragraph 7 (b)); and

- "o bring to the attention" (paragraph 8).

The Netherlands Goverrment feels that it would be preferable to use a single,
uniform, simplified formula, unless the treaty expressly states otherwise.
Another advantage of a uniform formula is that it could include ty implication
the notificeations not mentioned in ths article about denunciatior, extension of
territorial application, amendments, renewal, statements to the effect that States

continue tc be bound, etc. The Netherlands Goverrment has in mird the text of



A/CN.L/175/A0d.1
English
Page 1h

article 19 of the Convention on th= Recovery Abroad of Maintenance concluded at

New York on 20 June l956é/ entitled "Nctifications by the Secrztary-General”,

the beginning of which reads:

"1, The Secretary-General shall inform all Members of thz United Naticns
and the non-member States referred to in article 13:

(a) of
(v) or
(c) of
(a) o7
(e) orf
(r) or
(g) of

cormunication under paragraph ...

information received under paragraph ...

declarations and notifications made under ...

signatures, ratifications and accessions und=zr ...

the date on which the Convention has entered into force under ...
denunciations made urder ...

reservations and notifications made under ...

2. The Secretary-General shall also inform all Contracting Parties of

requests for

revision and replies thereto received under ..."

Sugzested modification of the text:

- the words

"or acceptance".

"acceptance or asproval', in paragraph 4, to be replaced by

1/ United Nations Treaty Series, vol. 263, p. U6,
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[Part II/

Terminol.ogy

Some inconsistency in terminology was noticed in the seccnd group of articles,
different terms belng used in various articles to express the same idea.

In articles 31, 33 and 34, for example, we read "invalidate the consent
(expressed by the representative of a State)", whereas in articles 32 and 35 it

says "the expression of consent shall be without any legal effsct". The legal

consequences of the contingencies described in theose five arti:les are next
referred to in article 52, the provisions of which apply in eqgial measure to all
those coatingencies, yet the term used in paragraph 3 of that article to express
the same idea iz "the nullity of a Statzs's consent”.

In articles 36 and 37 on the other hand it is stated that under certain
circumstances a treaty will become "void". This "voidness", too, falls under
the provisions of article 52 but there it is termed the "mulliny of a treaty".
(It is only the "voidness" referred to in article 45 that has cifferent legal
consequences in virtue of' article 53, paragraph 2.)

The expression "mullity" in article 52 (and in articles 3C, 46, 47 and 51)
therefore applies to all the contingencies described in articles 31 to 37, although
these articles come under section II, the title of which is "Irvalidity of
treaties".

Acccrdingly, endeavcurs should be made to secure greater vniformity of

terminolcgy.

Section I: General provision

The possible effects of an outbreak of hostilities on the validity and

operation of treaties have obviously been deliberately omitted from the

Commission's report. Altaough the Hetherlands Government appre:iates the
Commissioats motives for doing so, it feels that a general provision covering
thisg point is indispensable.

Since it is & recognized fact in international law that a state of war
invalidates some treaties while it suspends the operation of others, it would be

irrational to igncre in part IT of the draft articles on the layr of treaties the
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fact that treaties may be invalidatzd or rendered inoperative for reasons other
than those mentioned in article 31 and cubsequent articles, as has been done in
article %0.

The same thing is true of the succession of States, which also prompts

questions regarding the validity of treaties previously concluded.

The Netherlands Government would suggest that it be made quite clear in the
text of the present draft articles —=hat the possible consequenczs of an cutbreak
of hostilities or of a succession o States on the validity or cperation of

treaties have not been dealt with in the following articles.

Article 30

No comment.

érticlg_iL

The Netherlands Government endcorses the Commission's guidiig principle
underlying this article, namely that as a rule the viclation of national laws
regarding the manner in which the consent of a State to a treat;r is to be obtained
or the way in which it is to be conveyed does not invalidate coisent expressed by
a State internationally. The Netherlands Government considers —he principle that
international law takes precedence of national laws of great importance to the
development cof the international legal system.

The exceptior to the rule, which is made in the draft article by the addition
of "unless the viclation of its internal law was manifest", may however, seriously
undermine the rule itself. It would be easy for States wishing to shirk their
obligations under treaties to make every breach of their nation:l regulations
appear to other parties as manifest violations of their nationa:. laws.

The Netherlands Government would therefore propose that the clause "unless ...
etc." be altered and the word "manifest" replaced by a more objective term. The
Netherlands Goverrment wotld suggest that the wording of part of the Commission's
own text of paragraph (7) of the commentary be used as the basic of the new text
and that the eighth line of the article, after the comma, should read:

"unless the other parties have been actually aware of the tiolation

of internal law or unless this violation was so manifest that the
other parties must be deemed to have been aware of it. Except in ...

1
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Article 32

No comment.

Article 33

Since paragraph 1 nentions both the defrauded State and the State which has
committed the fraud, the reference to "the State in question” in paragraph 2 is
not sufficiently clear., It is suggested that "the State in qrestion" in the
second line of paragraph 2 be changed into "the injured State".

Hewever, the Netherlands Government believes that paragreph 2 of article 33
should be cmitted altogether if its suggestions in regard to the ccmplete revision
of article 46 are adopted (see comments on article 46).

Article sh

No comment, except that the suggested revision of articie 46 would also affect

the text of paragraph 3 of article 3h4.

Article 35

No comment, except that the suggested revision of article 46 would also affect

the text of paragraph 2 of article 35.

Article %6

The Netherlands Government fully endorses the principle uiderlying this
article, but the manner in which it is formulated prompts a fev guestions.

First, it should be noted that, also in the light of paragraph (3) of the
Commission's commentary, a rule like the one in question is on.y acceptable and

"use of force" is -aken in its strict

can only be applied in practice if the =erm
sense, i.e. to mean "armed aggression", to the exclusion of all. forms of ccercion
of an eccnomic or psychological nature. However reprehensible such forms of
coercion may be in certain circumstances, under the present inuernational
conditions they cannot ve lumped together under a single, general rule prohibiting
coercion without -reating rather than clearing away uncertaint:es, in other words,

without making the rule cof law ineffective even in its strict :ense.
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secondly, the question arises to what extent this stipulation would te
enforceable with retrospective effect. Would it be assumed thet the "principles
of the Charter" did not bzcome valid until 1945 when the Unite¢ Nations Charter
came into force?
Article 37

The Netherlands Govermment endorses the principle underlying this article,
i.e. that according to modern ideas the will of the contracting parties is no
longer the sole criterion by which o determine what can be lawfully contracted.
However, the Netherlands Goverrment feels that it is a pleonasm to say "a

peremptory norm from which no derogation is permitted".

Article 38

Mo comment.

Article 39

With the possible exception of some old treaties, the insertion in which of
a clause regulating the termination or the denunciation was simily overlooked, it
is hard to imagine that contracting parties nowadays would be s> careless as to
"forget" to make such provisions. Consequently, the fact that 0 mention is made
of ways in which a modern treaty may be denounced should be asc:ribed rather to the
parties deliberately having avoided the subject. If in such caies the fravaux

préparatoires were referred to, it would almost invariably be found that the

subject hed indeed been discussed by the parties, but that for political reasons
it was not thought opportune to mention the conditions under wh..ch the treaty
should cease to operate, or that the parties disagreed on what —hose conditions
should be, or that they took the effect of such conditions as a matter of course,
or that there were some other reasons or a combination of reasons for the parties
having refrained from making any stipulations 1n respect of the duration or
termination of the treaty.

Accordingly, in all such cases it msy be assumed that the contracting parties
indeed had the possible termination of the treaty in mind, though often in

exceptional circumstances only.
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It hardly seems right that all the provisions intended but not actually made
in the articles of the treaty in giestion should be replaced Tty the single provision
that any treaty can be terminated by giving one year's notice. This provision,
embodied in the last sentence of article 39, may be diametrically opposed to the
contracting parties! intentions. Inclusion of the provision would only be
justified on the grounds that it would supply the missing clause in a few old
treaties. But it is precisely those treaties to which article 39 does not apply.

It is suggested tha: article 59 be modified as follows to make it suitable
for exisnting and future treaties:

Seventh line: "... intended to admit under certain condi:ions denunciation

or withdrawal. Under those conditions, a party may denounce

O oo .”

Article LO

Paragraph 2

No single period car. be laid down that would be reasonable: for all the
different kinds of treaties. The Netherlands Government endor:es the opinion
voiced by the United States representative at the 78Lth meeting of the Sixth
Committee of the General Assembly that the contracting parties should be at
liberty to lay down in the treaties shorter or longer periods to suit each
particular case.

The best general pericd would e ten years, because a shorter pericd of say
Tive years might constitute a drawback, especially for technical treaties, in that
a number of States interested in the prcject might still be engaged in making the
necessary preparations such as adap:ing thelr national laws when the contracting
parties are discussing the termination of the treaty.

Suggested changes in the text:

- Paragraph 2, last line but one, to read: "... expiry of ten years, or such

other period as the treaty may stipulate, the agreement ..."

Article L1

No comment.

e
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Articls 42

Paragraph 2 (a)

Ia the Netherlands Government's copinion the Commission's intention, which ig
clear from paragraph (7) of its commentary, is not quite realized in paragraph 2 (a)
of the above article. Whereas the Commission explains that it is only the injureq
party that has the right described in paragraph 2 (a), paragraph 2 (a) has the
unrestricted term "any other party'.

Paragraph 2 (a) could be clarified by mcdifying the text in the manner
suggested by the United States representative at the 78L4th mz2eting of the Sixth

Commitsee of the General Assembly, viz.: "Any other party, shose rights or

obliga-ions are adversely affected by the breach, to invoke LT

Paragraph 2 (b)

The same representative's suggestion that a similar alt:aration be made in
paragraph 2 (b) must be due to some misunderstanding. If pacagraph 2 (b) were
modified in that manner paragraph 2 (b) (i) would have the sime effect as
paragraph 2 (a), while paragraph 2 (b) (ii) could then be taten to mean that a
decision to terminate a treaty could be made by fewer than all the other parties.
It should not be possible for so far reaching a decision as that on the
termination of a treaty to be mace unless there is unanimity among all the other
parties. It is therefore suggested that the Commission's draft text for

paragreaph 2 (b) be left as it is.

Paragreph U

As regards paragreph LU, see remarks under article L6,

Article L3

No comment, except that the remarks on article 46 also apply to paragraph 5
of article U3.
Article Lk

The Netherlands Govermment agrees with the Commission thal the settlement of

boundaries should be excepted frcm the rebus sic stantibus principle (see

fonn
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paragraph 3 (a) of article 4L and paragraph (12) of the commentary). However,
treaties by which boundaries are cettled often cover other pornts as well. For
example, the Netherlands-German treaty of 8 April 1860 settling the boundaries
and regulating matters closely cornected therewith also conta:.ns provisions on
matters that have nothing to do with determining territorial boundaries; for
instance, on the maintenance in gcod condition of the waterways forming part of
the frontier. Besides, this treaty on boundaries itself form: an integral part
of a complex of greatly divergent reguiations, all of which are embedied in a
single, general treaty.

Accordingly, it would be more rational not to exclude in their entirety from
paragraph 3 (a) treaties the main purpose of which is to determine territorial
boundaries but only in so far as they regulate transfers of territory or the
gsettlement of boundaries. The text of paragraph 3 (a) might te modified as
follows:

"To stipulations of a treaty whick effect a transfer of territory or thre

settlement of a boundary".

On the other hand, one might well ack whether not only treaties concluded to
settle territorial boundaries (including treaties concerning transfers of territory)
but also other "dispositive" treaties should be excluded from the rebus sic
or medified, after which they have served their purpose, only the conditions
created by them remaining. However, one can rightly say of this category of
"executed treaties” that, once treaties have served their purpose, the rebus sic
stantibus principle can 1o longer be applied to them; the most it can be applied
to is the condition created, but that is outside the scope of the law of treaties.

If treaties settling territorial boundaries were included 1n the category of
"dispositive" treaties for the purpose of applying the above-m:=ntioned principle,
it might be concluded that those treatiss, too, would cease to operate and lapse
the moment settlement of the bounderies was completed, because they establigh a
real right to the delimited territory, and that testing that faict against the
theory ol change of circumstances falls outside the scope of the law of treaties, so
that paragraph 3 (a) might be deleted from article Lli. Such a theory seems
unrealistic, at any rate, it does rot agree with the views hithierto expressed in the

literature on the subject and in tre Jjurisprudence.
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Accordingly, the Netherlands Goverrment believes that it would be more correcy
to adopt the principle that treaties concerning the settlement of boundaries or
transfer of territories constitute a separate category. They cre treaties that

regulate the territorial delimitation of sovereignty. All other treaties,

including those that establish a so-called "easement”" or "servitude", regulate
in scme way or another thre exercise of that sovereignty.
The remarks on article 46 alsc apply to paragraph 4 of the above article.

Article b5

As regards paragraph 2, see remarks on article 46.

Article_ﬂé

The Wetherlands Govermment's comments are given in the atiached annex and it
is suggested that the text of this article be modified accordingly; the reasons
that have prompted the Netherlands Government to make this suggestion will also
be found in the annex.

If the text of article L6 is rodified in the manner sugge:ted, the separate
paragraphs regarding the separability o treaties in articles >3, 34, 35, L2, U3,

4 and 45 will become redundant.

Article L7

In the opinion of the Netherlends Govermment this article should also be made
to apply to article 31. The plea of invalidity admitted by wai" of exception in the
clause in article 31 reading: "unless ... etc." should be res ricted by article L47.
Whether this clause should be left as it is or be mecdified as, suggested in the
Netherlands Government's comments on article 31 is irrelevant. Restricting the
plea of Invalidity is believed to be inaerent in the primacy o' international law.

The Netherlands Govermnment also wonders whether article 47 should apply to
article 36, too. However, assuming that the word "force" in article %6 only means
"armed aggression", the Netherlands Govarnment can agree with -the Commission's
views that article 36 should not be referred to in article 47,

Suggested modifications:

1 n
.

- whird line: . under articles zl to 35 and ...";

"... in the case of articles 31

- vparagraph (b), second and third lines:
to 35 ..."

Juee
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article 48
The Netherlands Government endorses the provision of this article and would
emphasize that under that provision the general rules of part IL, section III,
shall not apply to the treaties referred to in the article but o>nly in so far as
the organizations concernsd have their own rules., However, the category of
treaties that have been drawn up "w.thin an international organization" might
be more clearly defined - in keeping with the gist of paragraph (3) of the
commentary - by mcdifying the phrase "drawn up within an international organization”

to read "drawn up by the competent organ of an international organization".

Article 49

No comment.

Article 50

It is stated in paragraph 1 that a right to give notice of termination must
be either expressed or implied in th2 treaty, but no mention is made of the fact
that such notice should in the first place be given in the manner prescribed in
the treaty. It is therefore suggested that the third line of paragraph 1 be

modified to read "provided for in the treaty must, unless the trzaty otherwise

provides, be communicated ...".

Article 51

This article has once again brought home to the Netherlands Government how
desirable .t 1s that it be made obligatory for disputes about po:nts of law that
cannot be resolved in any other way to be submitted to the International Court of
Justice. In this matter the Netherlands Govermment agrees wholel eartedly with
"scme members of the Commission" who voice their opinion in the second half of

paragraph (2) of the Ccmmission's commentary.

Ne comment.
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Article 53

Paragraph % (c)

Since some treaties remain in force for a certain period after notice of
termination has been given, the text of the second and third lires of this
subsidiary clause night be modified o read:

n

. orior to the date upon which the derunciation or withdrawal has taken

effect and the validity ..."

Article 54

No comment.

ANNEX

to the Netherlands Gecvernment's comments on part T
of the draft articles on the law of treaties

1. If treaties are split up into various parts (in the absence of explicit
provisions for such division in the texts of the treaties), diff:.culties are sure
to arise, on the one hand, "subjectively": on balance, the advartages to a party
to a treaty would be outweighed by the disadvantages in the event of division
per se (if that were not so, agreement would be sure to be reached still on
express division), and, on the other aand, "objectively®: it is difficult to

say whether the effect of a certain division would be compatible with the "cbject
and purpose" of the treaty as a whole.

2. The Commission realizes all this and has endeavoured to find a solution by
making a distinction in article L6, which excludes the possibility of splitting
up a treaty, between inseparability for "objective" (paragraph 2 (a)) and for
"subjective' (paragraph 2 (b)) reasons.

3 The Commission algo rules out division in a number of cases gshere division
might thecretically be thought possible (i.e. those described in irticles 31, 32,
36, 37 and 39).

L. However, the difficulties outlined under 1 have not been overcome completely

by the distinction made under 2. They have not been overcome in rrespect of the

"objective" reasons, because it might well be that the cancellation of part of a
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treaty dces not "interfere with the operation of the remaining provisions" (see
paragraph (6) of the Commission's commentary under article 46), while that
cancellation mighs still run counter to the "object and purpose” of the treaty.
The "subjective" difficulty has not been entirely obviated either, because
in articlz 46, paragraph 2 (b), the subjective inseparability involves both
parties,“vbile proof is demanded deriving from either the text of the treaty or

from statements made by both the parties during the negotiatiors culminating in

the conclusion of the treaty. This is not very rational, because what may be

essential to one party may be precisely the opposite to the othsr; if during the
negotiations no difficulties arise in regard to certain texts, there will be
nothing whatever to indicate what i:c essential to them and what is not; moreover,
the parties may well change their minds during the period of op:ration of a treaty
regarding the value they sttach to certain of its clauses.

5. If difficulties arise after a itreaty has been concluded, elther immediately
or later, they can be solved only by the parties to the treaty or by judicial
settlement. WNo directives need be given for the solving of dif’iculties by the
parties themselves. If nc solution can be found, it would of course be helpful
if each party could substantiate its accusations by quoting the provisions of a
Convention on the law of treaties, but obviously such provision:. (if they are to

"out Gordian knots") can never be so clearcut

be just and not merely designed to
as to exclude the possibility of the other party coming forward with counter-
arguments deriving from the very sams provisions. Accordingly, the question is
whether ths Courts should be given directives.

A very broadly worded article might meet the case (deleting the specisl
provisions regarding separation in articles 33, 34, 35, 42, 43, L and 45).
Scmething on the following lines might do:

"1l. Ixcept as provided in the treaty itself, the nullity, termination

or suspension of the operation of a treaty or withdrawal from a treaty
shall in principle relate to the treaty as a whole.

2. 7f a ground mentioned in articles 31, 32, 33, 34, 35, 36, 37, 39,
ho, 4%, L and 45 for nullity, termiasation, suspension of tae operation
of a treaty or withdrawal from & treaty, applies only to pacticular
clauses of a treaty, and a party to the treaty wishes to upiold the
remainder of the treaty, the otler party or parties shall a:zcept the
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continuing validity and operation of the remainder of the treaty, urless
such acceptance cannot reasonably and in gocd faith be required from such

other party or parties.
3. The provisions of paragraph £ shall not apply if:

(a) the clauses in question are not separable from the remainder
of the treaty with regard to their application; or

(b) it appears either from the treaty or from the statements made

during the negotiations that acceptance of the clauses ir question was

an essential element of the consent of a party to the treaty as a whole."

Such a text would lay down: (a) the principle of inseparability;
(b) separability depending on the zircumstances at the moment at which the treaty
was concluded and at the moment whan difficulties arose; and (c) the limited
absolute exclusion of separability if it should simply be impracticable, or if
during the negotiations one or mors of the parties made it clear that the
coherence of the various parts of the treaty was essential. £ince paragraphs 1
and 3 of the suggested text were largely mcdelled on the Commission's draft, the
same objections attach to the text as were raised against the corresponding parts
of the Commission's text:; but it 1s believed that these objections have been
practically eliminated by the text of paragraph 2, which makes the whole matter

subject to the rules of good faith between the contracting parties.





