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Introduction
1. The International Law Commission, after considering,
at its 960th to 965th and 968th meetings,1 the First report
on succession of States in respect of rights and duties
resulting from sources other than treaties 2 submitted
by the Special Rapporteur for that question, instructed
him to prepare for its next session a report on succession

1

Paragraphs

Yearbook of the International Law Commission, 1968, vol. I,
pp. 99-133 and pp. 144-149.
a
Ibid., 1968, vol. II, document A/CN.4/204, pp. 94-117.

of States in economic and financial matters. 3 However,
judging by the arrangements Jmade for the Commission's
future work, that session will be devoted almost entirely
to topics other than that on which the Special Rapporteur
was instructed to submit a report. 4 Not until the Commission's twenty-second session in 1970, will the problem
which constitutes the subject of this report be given
priority consideration.5 For that reason the Special

3
1
6

Ibid., vol. II, document A/7209/Rev.l, p. 221, para. 79.
Ibid., p. 224, para. 103.
Ibid., p. 224, para. 104.
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Rapporteur, in his 1969 report, has taken only a provisional approach to the problem, with the intention of
making all the necessary amendments and corrections
in a more detailed report which he will submit at the
twenty-second session in 1970, when the matter will
be studied in depth. However, he sincerely hopes that the
Commission will be able to devote some time to a discussion of this study at its 1969 session, thus enabling him
to take into account the learned and valuable comments
of members when preparing his next report.
2. The predominant view in the Commission was that
in studying State succession in respect of matters other
than treaties the economic and financial aspects of the
topic should be considered first. The idea was that the
study should focus mainly on questions of public property and public debts, government contracts and
concession rights, all of which would be examined in
the light of the right of peoples to dispose of their natural
resources.
3. All these and other aspects of State succession in
economic and financial matters are dominated by one
central problem, namely, the existence or non-existence
of "acquired rights". In fact, this problem arises constantly
in every field of State succession. Since it has always led
to vehement debate, now more intense than ever, the
Special Rapporteur suggested in his preliminary report
that it should be studied during the last stage of the
Commission's work, in order that the Commission might
avoid becoming involved in paralysing controversy at
the very outset.6 He therefore felt that it would be more
prudent to begin the general study of State succession
with easier questions, and work up gradually to the more
intricate problems. After further consideration, however,
he finally concluded that such a course would be somewhat unrealistic and unpractical. It would be tantamount
to studying the problem of acquired rights solely under
a special heading relating to the private rights of individuals, consideration of which would have been deferred
until the end of the Commission's work because of the
difficulties involved, whereas in fact the problem of
acquired rights is more general in nature and arises in
connexion with virtually all aspects of State succession
in economic and financial matters.
4. It therefore seems that in practice this delicate question
of "acquired rights" can be avoided only by resorting
to a variety of expedients and by dismissing this complex and perennial problem which is encountered in
every field of State succession. That would mean solving
the problem by simplifying it to the point of distortion.
It therefore seems wiser to tackle the central problem of
acquired rights at the outset, with the legitimate hope
that the Commission's efforts to solve it will help to
clarify the other problems and facilitate the Commission's future work, for it is certainly a problem that
dominates and affects all the others.
5. In following this course, the Special Rapporteur is
merely acting in accordance with the views expressed in
the Sixth Committee. Some members of the Committee
considered that "the question of acquired rights" should
' Ibid., document A/CN.4/204, p. 105, para. 75.
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be examined closely by the International Law Commission. They felt that the Commission "should endeavour
to strengthen the sovereignty of new States in that area.
States had no obligation, on the international plane, to
distinguish between acquired rights and other property
rights, which could be modified by their legislation when
the general interest so required".7
6. The Special Rapporteur therefore intends to examine
here the problem of "acquired rights" in economic and
financial matters; whatever conclusions he reaches
should help to clarify the approach not only to the
problems peculiar to succession in economic and financial
matters but also to all other problems of succession.
The initial conclusions in this report might form the
basis of a set of draft articles which would constitute the
first chapter of the work on succession and would be
prepared for the twenty-second session, after this report
has been discussed.
7. The problem of acquired rights has always given rise
to diametrically opposed views, in the literature, in
judicial practice and in State practice. Even in municipal
law it is a controversial concept, difficult to encompass
in a precise definition which, while disarming the opponents of the concept, would provide reliable criteria
for its application. A French author, Leon Duguit,
tried to bring out the ambiguity of the concept by
referring to its opposite and challenged writers to explain
exactly what "a non-acquired right" could mean. The
concept of acquired rights is currently invoked in both
international law and municipal law, but is equally
imprecise and fluid in both cases. In municipal law, its
supporters and its opponents form two irreconcilable
camps. Basically, these conflicts are nothing more than
a reflection of the struggle which inevitably occurs, after
every upheaval, between the old structures which resist
with waning strength and the new structures which
assert themselves with increasing vigour. At the end of
this necessary transitional phase, which varies in length
and is regulated by the intertemporal law and is the sum
and the reflection of the contradictions between what
is accepted and what is contested, a normalized period
begins. This does not mean that "the fight is over, because
there is no one left to fight", but simply that society has
assimilated the new norms and harmonized them into
a new equilibrium. This situation will last until such time
as it is once again disrupted by further normative
upheavals, when the same doctrinal conflicts will break
out anew. This is a problem as old as the world, constantly occurring and recurring, and it is always solved
without the supporters of acquired rights having fully
learnt the lesson that change is inevitable, because force
of habit engenders a feeling of hostility towards everything
new and because it is in the nature of things that novelty
should arouse resistance for a time.
8. It will probably never be possible to say who is right
in this centuries-old debate—the supporters or the
adversaries of acquired rights. No doubt the very progress of society requires that neither of the two camps

7
Official Records of the Genera] Assembly, Twenty-third Session,
Annexes, agenda item 84, document A/7370, para. 52.
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should disappear forever, for the subtle interplay of
social phenomena would perhaps be impossible if
innovations did not encounter the opposition they need
in order to impose themselves more effectively. This
resistance thus performs a useful social function, being
conducive either to the definitive formulation of the
innovation or to its rejection, temporary or permanent,
according as the time is not yet ripe for it or it is utterly
incompatible with the existing structures.
9. In a debate in which at a given stage there may be
almost as many reasons for supporting acquired rights
as for opposing them, it is of little importance in the final
analysis which camp a person chooses, according to his
deep-seated convictions or his preferences. On the other
hand, it must be realized that the issue will unquestionably
be settled by events. However, the jurist has perhaps
better things to do than to engage in a rearguard action
that leaves him supporting acquired rights when practice
has definitively condemned them. Similarly—the law
being essentially conservative—he cannot single-handed
take the opposite course and lead the struggle. The
jurist must possess an unerring skill in interpreting the
trends in society in order to perform his function, which
is to help that society to produce the new forms needed
for social progress.8
10. Progress means a change for the better, but a change
none the less; in other words, it usually rejects acquired
rights. If such rights were maintained, all human societies
would be paralysed. Sociology demolishes the concept
of acquired rights, for it teaches us that no social group
and no State can indefinitely retain its privileges, which
are constantly called in question. How could the law
fully endorse a concept which is unknown in sociology ?
11. A closer examination of this venerable concept of
acquired rights reveals some interesting facts. Contrary
to the implications of the term "acquired rights", legal
situations are not established ne varietw. The new law
or the new juridical order takes effect immediately and
effects all legal situations which came into existence
before its promulgation. There is some confusion involved
in contending, as do advocates of the opposite view,
that such an approach would be tantamount to making
the new juridical order retroactive. As we see it, a law
is not retroactive unless it nullifies the effects of another
law which have already been produced and consummated.
If, for example, the legislator decides to amend the law
of property, the new regulations will apply in future to
all existing property rights. But it would be inadmissible
for the legislator to change the way in which those rights
have been exercised under the old law, whose effects,
having already been acquired, have been acquired
8

A similar idea has been expressed by Manfred Lachs:
"The opposition of two contradictory tendencies is one of the
characteristics of the rich and profuse practice of international
law. The vital point is to know which of the two will triumph.
When society is in a process of historic transformation it is impossible to set up small enclaves, a field in which such a transformation is denied, a zone sheltering a sacrosanct past." M. Lachs,
"The position of property in contemporary international law",
Review of Contemporary Law, No. 2 (published by the International Association of Democratic Lawyers, Brussels, December
1961), pp. 24-25.

definitively. The argument of non-retroactivity of legislation should thus be clarified by drawing a distinction
between acquired rights on the one hand and the effects
of acquired rights on the other, the latter, ex hypothesi,
having already been fully consummated in the past.
There can be no objection to invoking the concept of
acquired rights in support of the contention that the
State cannot make a new law retroactive in order to
contest rights whose benefits have in fact already been
obtained. A law abolishing acquired rights, which sought
to take back profits already collected or benefits already
enjoyed, would certainly be illegal by reason of its very
retroactivity. That is the sense in which the protection
of acquired rights should be interpreted. However, when
the legislator, legislating for the future only, suspends all
the advantages previously granted by the former juridical
order, he is not violating any acquired rights.
12. In municipal law, as in international law, respect for
acquired rights does not mean that the State cannot
encroach on property rights for reasons of public utility.
However, some consider that, although the State may
incontestably expropriate or nationalize, it must offer
equivalent pecuniary compensation. In short, according
to this view, the whole problem is whether the power to
nationalize is limited by capacity to pay. Recent trends
show that if the theory of acquired rights, which constituted the basis or justification for compensation, were
abandoned, there would be no grounds for compensation,
so that it no longer seems legally possible to limit the
acknowledged sovereignty of the State by its capacity
to pay, which may be inadequate. It may even be said
that in the context of decolonization a country nationalizes because it is poor, or in other words, that nationalization presupposes a certain incapacity to pay.
13. The same disputes and uncertainties prevailed when
the concept of acquired rights was carried over into
international law. The writers who traditionally contest
the legitimacy of resorting to concepts of private law in
the field of public international law were joined by all
those who deny the existence of a principle of acquired
rights. There are thus grounds for claiming that the
concept of acquired rights, which is so obscure in municipal law, makes no positive contribution to international
law.9 Furthermore, it will be noted that both the supporters and the adversaries of this principle in international law invoke with equal enthusiasm precedents
derived from court judgements and Stage practice. So
much so that it may be argued a priori either that these
two types of precedent are of little use, since with their
obvious contradictions they can be used to support
either case, or that they have been appealed to under
such stress of emotion that what is now needed is a
calmer reappraisal of their consistency and their significance so as not to be led to accept without a careful
stock-taking the succession of writers in this field.

8
See A. Cavaglieri, "La notion des droits acquis et son application en droit international public", Revue generate de droit international public (Paris, 1931), vol. XXXVIII, pp. 257-296. See also
S. Friedman in a very interesting study entitled: "L'expropriation
en droit international public", L'Egypte contemporaine, Nos. 257258 (March-April 1950), p. 323.
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Cavaglieri observed that the assessments which writers
had made of precedents derived from judicial practice,
treaties, and so on "show such divergences and contrasts
that it seems absolutely impossible to identify, in the
manifestations of the will of States of which these acts
should be the proof, conclusive, i.e., unequivocal, facts
from which could be deduced the existence of a concordant will of States in favour of the alleged recognition
of the duty to grant privileged treatment to the private
property of aliens".10 On the other hand, another expert
on succession problems has written: "There is little doubt
that the respect for acquired rights is a principle well
established in international law. Just how far this protection extends and what exactly is its nature are matters
of considerable controversy." 11 Further on, he writes:
"The doctrine of acquired rights is perhaps one of the
few principles firmly established in the law of State
succession, and the one which admits of least dispute." 12
14. The fact that there are flagrant contradictions
between well-known writers suggests that the discussion
might be elevated to a higher plane by viewing the
controversial concept of acquired rights, whose evolution
has been linked with that of liberalism, in its historical
perspective. With the disappearance of the patrimonial
State in the seventeenth century, a distinction began to
be drawn between imperium, which was reserved for the
liberal State, and dominium, which enabled individuals
to exercise the right of property. When there was a
change of sovereignty, imperium alone changed hands,
while dominium remained undisturbed. The rights of
individuals (dominium) constituted acquired rights.
Traditional State succession involved only the substitution of one sovereign—who was often a monarch—for
another and left the legal relationships between individuals intact. This trend was reinforced during the
nineteenth century in Great Britain by the laissez-faire
doctrine of property and in the United States by the
provisions of the Constitution relating to property
rights. It is thus easy to account for the much quoted
opinion of Chief Justice Marshall in the case of
U.S. v. Percheman: "The people change their allegiance;
their relation to their ancient sovereign is dissolved;
but their relations to each other, and their rights of
property, remain undisturbed" (32 U.S. 51,87). Hence,
if the doctrine of acquired rights is, as has been seen,
inseparable from political liberalism, it may be expected
a priori to be called in question again in an age and an
environment where the liberalism which nurtured it is
itself under attack. From a more general standpoint, it
may be said that the political regime of a given community
is linked to the private property regime in the territory
which it controls, and the political upheavals which
affect it automatically involve, sooner or later, new
property arrangements. It is therefore not surprising
that failure to respect acquired rights in cases either of
succession or of non-succession constitutes a fairly marked
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trend in modern times, which are characterized by the
growing denial of the absolute nature of private property
and by the possibility of creating other forms of ownership. His Holiness Paul VI stated in his encyclical Populorum Progressio that "private property does not constitute an absolute and unconditional right for anyone".
15. The calling in question of the political status of
peoples, which has been the dominant phenomenon of
the past quarter-century, inevitably leads to a similar
questioning of the legal principles which presided over
changes in sovereignty. In considering these events,
characterized by tremendous territorial changes, it is
impossible any longer to endorse the ideas of the defenders
of acquired rights, one of whom, Descamps, once wrote:
"Surely to claim that nothing has an absolute title to
subsist is to ignore completely situations which have
an inviolable right to be respected, to open the way to
flagrant iniquities and to undermine the stability of
social relations." 13
"To open the way to flagrant iniquities...". That may
be true, but many think that what in fact successor
States are trying to do which resort to the modern
formulae of nationalization and expropriation and put
an end to acquired rights is precisely to correct flagrant
iniquities, admittedly profitable to the few but detrimental to the nation as a whole. These decisions are
prompted by a desire to begin the social and economic
transformation of a community whose development
might be paralysed by the existence of unconscionable
private interests. The economic liberalism of the nineteenth and early twentieth centuries, which performed a
necessary historical function, inevitably influenced the
thinking of Descamps and led him to establish a strict
parallel between the maintenance of acquired rights and
equity. Today, the elements of the problem seem to have
been reversed and if there is anything which threatens to
"open the way to flagrant iniquities", it is surely the
maintenance of acquired rights, or even of unconscionable
privileges which jeopardize the general interest of an
entire community. A whole new—or rather reanimated—
philosophy has come into play in the debate on acquired
rights. As the product of the purest liberalism, those
rights must share the latter's vicissitudes and pass away
with it altogether if it is true—as seems obvious to
some—that liberalism's historical function is drawing to
an end. In the ideological sphere, it is now the turn of
mass philosophies which propose the use of new methods
for solving the problems of under-development and for
the speedier liberation of man. With this approach, the
problem of acquired rights is tending to be relegated to
the background.
"To undermine the stability of social relations...".
This statement, although it seems to suggest a great deal,
is not borne out by the facts. Such a danger would be
present, and legal relations could not survive, if such
profound upheavals occurred every day in the life of a
State. However, State succession is an exceptional pheno-

10

A. Cavaglieri, op. cit., p. 296.
D. P. O'Connell, State succession in municipal law and international law, 2 vol. (Cambridge, England, 1967), vol. 1: "Internal
Relations", p. 263.
12
Ibid., p. 267.
11

13
P. Descamps, "La definition des droits acquis. Sa portee generale et son application en matiere de succession d'Etat a Etat",
Revue generate de droit international public (Paris, 1908), vol. XV,
p. 385.
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menon, occurring only once or twice in the life of a
nation, which may span many centuries. In fact, the
precariousness of legal life results less from the refusal
to recognize acquired rights than from the general
tendency of a rapidly evolving world to question structures and principles, and this tendency alone suffices to
explain a phenomenon which is wrongly attributed to
the refusal to recognize acquired rights. It is difficult to
stifle or disregard these new concepts which play a
part—desirable or deplorable, according to the view
one takes—in the problems of State succession and in
the matter of acquired rights.
"Situations which have an inviolable right to be
respected...". But it is precisely the existence of these
situations which have an inviolable "right" to be respected that is used to justify acquired rights. The
existence of acquired rights is demonstrated by the simple
statement that they are rights to be respected because
they are supposedly inviolable. Tautological arguments
have never been very convincing. Merlin, in France,
used to say the same thing: "Acquired rights are those
which have become part of our patrimony and of which
we cannot be deprived by those from whom we acquired
them." It can at least be inferred from this tautological
definition that entities other than those from which such
rights are derived—for example, the successor State—
are not obliged to respect them.
16. Ready-made formulae should be mistrusted, but it
is also necessary to scrutinize the arguments usually
advanced. It is said that diplomatic and judicial practice
in the matter of acquired rights can be used to support
both the theory which defends such rights and the
adverse theory which opposes them. However, at this
initial stage of our investigation, we wish to point out
that precedents are often invoked mechanically without
paying due attention to the need to analyse them seriously
and the obligation to determine their true significance.
For example, the advisory opinion given by the Permanent Court of International Justice on certain questions relating to settlers of German origin in the territory
ceded by Germany to Poland M is cited as having sanctioned the inviolable principle of acquired rights, overlooking the fact that the opinion was not designed to
settle that question absolutely. Poland had undertaken
by treaty to respect the acquired rights of the German
settlers and to refrain from enacting legislation abolishing
those rights. The Permanent Court of International
Justice was called upon to give an opinion on the violation of an international undertaking rather than on the
existence of a principle of public international law. As
a second, supplementary approach, it may be questioned
whether the recognition of acquired rights in a treaty
expresses a customary rule of international law or
constitutes a departure from a general principle of nonrecognition of those rights. The question at issue in the
aforementioned case was not whether the old law could

"(a) P.C.J.J., 1923, series B, No. 6. For a summary, see Yearbook
of the International Law Commission, 1962, vol. II, document A/
CN.4/151, p. 138, paras. 39-44.
0 ) Foot-note 14 of the mimeographed document, cited at the 1001st and
1006th meetings of the Commission, has been renumbered to read IS.

and should survive through the application of a principle
of international law relating to succession. That question
had been settled by treaty. The question was whether
acquired rights were to be respected in virtue of a law
which it had been provided by treaty should be maintained. It is also necessary to question the meaning, or
even the existence, of a rule which is persistently ignored
in diplomatic practice; for diplomatic practice consists
of something more than an exchange of letters supporting
opposite points of view, which each of the two schools
of writers uses to buttress its own argument. To equate
"practice" with a series of notes supporting only one of
the two opposing arguments is much too arbitrary a
method. In order to grasp the real significance of diplomatic practice, it is necessary to determine the actual
solution that was applied to a given problem concerning
acquired rights. Only when a full inventory has been
made will the significance of this practice become
apparent.15
17. No definite conclusions can be reached by examining
judicial precedents, studying the literature or analysing
practice, if for no other reason than that they contradict
each other or that each suffers from internal contradictions. Treaties, for example, are nothing more than
the outcome of compromises dictated by considerations
which distort all the general, or allegedly general, principles of succession. Some writers have been tempted
to state that while the theory of acquired rights has not
achieved its purpose, it has at least made the mass of
historical precedents intelligible.16 It might also be
asserted that acquired rights do not exist in the case of
State succession (which would not mean that they do not
exist in general international law). The reasoning must
be different, according as it relates to time or to space.
In a temporal context, the problem of acquired rights
arises from the intervention of new norms in one and the
same State and under one and the same sovereignty.
That is the conflict of laws in time, which is the subject
of the intertemporal law. In a spatial context, the problem
arises when a territory passes from one sovereignty to
another. That is State succession. But in the latter case
there should be no permanently acquired rights, for
theoretically a right can be claimed only from the entity
which created it—in this case, the predecessor State,
which has disappeared. Subrogation of obligations is
not a principle that is clearly applicable in relations
between States.
18. In any event, the Special Rapporteur felt that it
would be useful to consider the problem from aspects
which he considers more illuminating than the traditional distinction between public rights, private rights
16
It would be useful if the International Law Commission could
be provided with a document making a conspectus of practice
with all the attention to detail which this very delicate question
requires. Such a study would call for a wide-ranging survey by the
Secretariat. In a second, supplementary stage, the results of the survey would be broken down according to the nature of the acquired
rights involved: private rights, regalian or political public rights,
government contracts, concessions.
10
See D. P. O'Connell, op. cit., pp. 369-370. However, even this
is not certain, for the theory would have had more value as an explanatory system if it had been based on facts or precedents whose
discrepancies were less disconcerting.
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and composite rights. Chapter I, entitled "Acquired rights
and sovereign equality of States", poses the problem of
the successor State, first as a State and secondly as a
successor State. The successor State is viewed primarily
as a subject of international law in this chapter, which
to a large extent covers the concept of public rights as
contained in the traditional distinction. Chapter II,
entitled "Acquired rights and equality of persons", is a
continuation of chapter I, showing how the different
holders of acquired rights are treated. Hence, in chapter II
the successor State is viewed as a subject of municipal
law, involved with holders claiming respect for private
or composite rights. Lastly, chapter III, entitled
"Acquired rights and types of succession", examines the
question whether the phenomena of colonization and
decolonization have given a special colour to the theory
of acquired rights.

CHAPTER I

Acquired rights and sovereign equality of States
19. It is a truism to state that the political system of
a given community is closely linked to the property system
and to the distribution of property within its territory,
and that the development of modern techniques tends
to foster the organization of economic life at the national
level. Irrespective of the nature of political institutions,
however, property systems everywhere are being subjected to severe strains which distort their original
framework. In liberal States, this encroachment on
property rights will be to a greater or lesser degree
prejudicial to the holders of those rights. At the very
least there will be organization—that is to say, restriction
of property rights—as was the case, for example, in the
United Kingdom where, under a customary rule of
common law, gold and silver ores, and, under more
recent laws, petroleum, coal and mineral oil cannot be
privately owned. At the other extreme, the acquired
rights of individuals, even in constitutional texts, will be
called in question.17 Other States consider that property
rights, far from being unfettered, should serve the
interests of the social group and contribute to a better
economic distribution of the means of production. The
principle of compensation has even been abandoned in

17
Despite the existence of the Fifth Amendment to the United
States Constitution, of 17 September 1787, which provides that
"No person shall be.. .deprived of.. .property without due process of law", it has been acknowledged that the State has the power
of eminent domain over property. Acquired rights have often had
to be suppressed without compensation in cases where this was
justified in the public interest. (See numerous examples in J. P.
Bullington, "Problems of international law in the Mexican constitution of 1917", American Journal of International Law, 1927, vol. 21,
pp. 685-705. After the abolition of lotteries, private telegraphic
enterprises, the privileges of publishers and booksellers, and pool
halls, the best-known example is that of the abolition of the manufacture and sale of alcoholic beverages during the famous period of
prohibition. Certain activities previously considered lawful were
suppressed and large quantities of corporeal property were destroyed and incorporeal property suppressed without any compensation.
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some constitutions. The Roman concept of property is
being replaced by that of property as a social function.
Lastly, there are States which, repudiating the principles
of a liberally organized economy, intend to transfer all
privately owned means of production to the community
and refuse to recognize any acquired rights or even to
pay any compensation to those affected by the measures
they take for that purpose.
20. The Draft Declaration on the Rights and Duties
of States, which was the work of the International Law
Commission, specifies that, by virtue of the sovereignty
of States, every people has the right to decide freely its
political, economic and social system. Consequently, it
possesses the inviolable right to change existing economic
institutions and create new ones. This postulate of
international relations and of public international law
is confirmed by article 4 of the original draft, which
reads: "Every State has the right to its own independence
in the sense that it is free to provide for its own wellbeing and to develop materially and spiritually without
being subjected to the domination of other State... ".18
The successor State is thus a fully sovereign State, like
any other.
A. THE SUCCESSOR STATE,
A SOVEREIGN STATE
21. Sovereignty finds expression in the right of the
State to organize the law of property as it sees fit. This
was confirmed by the Permanent Court of Arbitration
in the North Atlantic Coast Fisheries Case,19 in which
the Court stated that the right to dispose of property
is an attribute of sovereignty, and as such resides in the
territorial sovereign.20 Similarly, the successor State is
not obliged to recognize public rights, since they derive
from the constitutional and administrative law of the
predecessor State and reflect the existence of the former
sovereignty. The successor State is the equal of the predecessor State, and the concept of equality of States
sheds a special light on the question of acquired rights,
which may be approached in the following two ways:
1. THE SUCCESSOR STATE AS A STATE

22. As a first approach, it may be argued that in the
matter of acquired rights nothing should be imposed on
the successor State that would not be imposed on any
18
United Nations, Preparatory study concerning a draft declaration on the rights and duties of States, Memorandum submitted
by the Secretary-General (A/CN.4/2), p. 58.
18
Carnegie Endowment for International Peace, The Hague
Court Reports (New York, Oxford University Press, 1916),
pp. 141-225.
20
See M. Lachs, op. cit., p. 22. Lachs cites not only the sometimes
contradictory decisions of national courts but also diplomatic correspondence, and in particular the note addressed to the Mexican
Government by Secretary of State Kellogg on 28 January 1926:
"declaring that every sovereign State had an absolute right, within
its duly constituted powers, to introduce legislation regulating
methods for the future acquisition of property." This is what is
expressed in national constitutions, which are acts of sovereignty
par excellence.
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other State. The emphasis is on statehood, which the
successor State possesses like any other State. If we
stopped at this concept, however, the principle of the
equality and sovereignty of States would be applied
mechanically, without taking any account of the special
situation of the successor State. That would be tantamount to denying the existence not only of acquired
rights but also of all State succession. The successor
State would be merely a State, no different from the
other members of the international community and not
governed by a special regime, that of State succession,
which would cease to exist in public international law.
23. Such an approach would be more idealistic than
realistic. The successor State has not been established
ex nihilo,21 any more than it has come from outer space
to lodge in a corner of the Earth. It cannot disengage
itself from pre-existing rules and situations, or at least
it cannot do so immediately and forever. For a considerable time after its accession to independence, during
which it gradually creates its own juridical order, the
exigencies of life will oblige it to use that of its predecessor. Consequently, there will be situations and even
rights which are not acquired, but which are renewed by
force of circumstances. This is the intertemporal or
transitional stage of the law applied by the successor
State. Then, as the need to maintain the previous legal
system becomes less pressing, the will of the successor
State begins to manifest itself. This is the more specifically successional phase, during which the question of
acquired rights arises, leading to a conflict between the
free will of the successor State, which is anxious to change
an old, alien juridical order, and the interests deriving
from situations acquired under that juridical order. The
problem then is to decide whether the will of the successor
State must be respected by virtue of the equality and
sovereignty of States, because the successor State is a
State like any other, or whether it is to be limited,
precisely because it is a successor State.
2. THE SUCCESSOR STATE AS A SUCCESSOR

24. According to the second approach, the principle of
equality of States means that the successor State has
obligations as a successor (a character peculiar to it)
and not only as a State (a character which it shares with
all the other members of the international community).
What exactly are the nature and scope of these obligations ? If they are all to be reduced to acquired rights,
the principle of the equality of States requires, not that
the successor State and all other States shall be placed
on the same footing, but the successor State and the
predecessor State; in other words, that no more obligations shall be imposed on the successor State than on the
predecessor State as concerns respect for the same rights.
For it seems obvious that, if a State is acknowledged to
have the right to nationalize property for which it has
freely granted a concession, the State which succeeds it
must be acknowledged a fortiori to possess the same
right. The successor State cannot be held to have more
21

Unless, of course, it is created from a so-called "territory
without a ruler", a situation that cannot arise in the modern world.

obligations than the predecessor State in relation to
acquired rights recognized by the latter.
25. The converse of this proposition also merits consideration. Although, according to the principle of equality
of States, the successor State is acknowledged to possess
at least the same power as the predecessor State to
challenge an acquired right, that leaves intact the question
whether the successor State is obliged to respect whatever
it was that bound the predecessor State. That is the heart
of the problem. But before answering that question—
which is what the theory of State succession sets out to
do—it is necessary to set out the facts clearly and to
keep in mind that the successor State is a State like any
other. If it is true that all States are equal before the law,
then the successor State cannot be held to have more
obligations than the predecessor State with regard to
respect for acquired rights. In other words, international
law does not reduce the successor State to an inferior
status; it does not—or it should no longer—recognize a
category of diminished or minor States, which would
include the successor States. Such a classification of the
members of the international community cannot be
reconciled with the principle of equality of States.
26. This discussion is of no little interest. It has been
argued that the successor State is bound, not by an
obligation derived from that of its predecessor, but by
an obligation imposed ab exteriore by public international law, which would thus impose obligations on
every new State, not by succession but through the
application of a principle. Some States—it is maintained—
come into being with special duties. Logically then, it
is not acquired rights that constitute the basis of the
obligation imposed on new States to respect the legal
situations defined by the predecessor States. The successor
State does not respect acquired rights simply because
the predecessor State respected them; according to this
theory, the attitude of the successor State is independent
of that of the predecessor State. Even if it is admitted
that the latter is entitled to reconsider the acquired
rights which it has freely granted, a similar power would
not necessarily be conferred on the successor State, upon
which obligations would be imposed by international
law.
27. This theory has the undeniable advantage of not
basing the successor State's obligations on the quicksand
of the disputed and disputable theory of acquired rights. It
avoids the weakness of the latter theory, which cannot
explain how rights acquired by an act of will alien to
the will of the successor State can be imposed on the
successor State. It does not help to solve the problem,
however, because it simply imposes obligations on the
successor State with the bald assertion that they are
imposed and protected by the public international law
of succession. More specifically, it conflicts with the rule
of equality of States because it allows the creation of
two categories of States.
3. THE SUCCESSOR STATE AND EQUALITY OF STATES

28. That acquired rights should be respected to exactly
the same extent as they were by the predecessor State
may seem to be in conformity with the principle of
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equality of States, since the successor does not have to
assume more obligations than its predecessor. In fact,
however, to argue that the obligations of the successor
State derive from those of the predecessor State is to
make the sovereignty of the successor not only something
inferior but something which the successor State also
derives from the predecessor State.
(a) Is there a transfer or a substitution of sovereignty ?
29. The successor State does not derive its sovereignty
from the predecessor State, but from international law
and from its own statehood. In other words, there is
not a transfer of one sovereignty, but a substitution of
sovereignties by the extinction of one and the creation
of another. The successor State possesses its own sovereignty because it has acceded to the dignity of statehood.
It would be dangerous to see a German filiation in French
sovereignty over Alsace-Lorraine, or a renewal of
British sovereignty in India's sovereignty. Otherwise,
sovereignty itself would to some extent be an acquired
right, renewed by its very nature, even though baptized
with the name of the new State. Current terminology is
revealing of what should be retained and what should
be avoided. We speak of the extinction of one sovereignty
and the creation of another—which is correct—while
the expression "transfer of sovereignty" is also used.
But can something which has ceased to exist be transferred ? Sovereignty is an attribute of public international
law which attaches to statehood. The new State does not
derive its sovereignty from the predecessor State, but
from international law. Furthermore, if sovereignty is
necessarily derived only from a predecessor, from whom
then did the very first sovereign, at the beginning of a
long chain of succession, derive his sovereignty ?
30. The inappropriateness of the current expression
"transfer of sovereignty" is even more obvious when
the so-called "successor" State does not succeed any
other State because it conquers a territory without a
ruler. Can it be said that sovereignty over that region
has been transferred to it ? Viewed from a higher angle,
it is doubtful whether this question falls within the
purview of the topic of State succession, but it has nevertheless been raised several times in the course of history
in terms of State succession. For example, it is known that
certain companies, under a charter granted to them in
1670 by Charles II of England, exercised quasi-sovereign
rights over vast "possessions" to the north and west of
the United States, which were occupied by those companies and were considered at the time to be "territories
without a ruler", even though there were Indians there.
When the United States expanded into these areas, it
came into collision with these companies, which claimed
acquired rights. This situation gave rise to the famous
arbitral award of 10 September 1869 (the Hudson's Bay
and Pugefs Sound Agricultural Companies Case).22
31. The Powers which met in the Conference of Berlin
solved an identical problem by conventional means when
they decided not to recognize a new occupation by one
28
A. de Lapradelle and N. Politis, Recited des arbitrages internationaux (Paris, 1923), vol. 2, pp. 490-523.
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of their number of a territory on the coast of the African
continent unless the occupier could guarantee that it
possessed sufficient authority to ensure respect for
acquired rights.23
32. The fact is that in cases of this kind, where one cannot
even speak of predecessor States in any sense, respect
for acquired rights can be explained only by political
expediency and not by legal constraint. Even if it is the
"transfer" of sovereignty which carries with it the transfer
of rights and duties and justifies respect for acquired
rights, there is, ex hypothesis no "transfer" of sovereignty
in such cases.
33. But let us suppose, for the sake of argument, that
there is a transfer of sovereignty, as a result of which the
successor State assumes an international obligation.
This does not explain the relationship between the two
ideas of a transfer of sovereignty and the imposition of
an international obligation on the successor State. If
the obligation is linked to the transfer, it must necessarily
have existed previously and have been imposed on the
predecessor State. Yet it is not disputed that the predecessor State is under no international obligation to
respect acquired rights. Insufficient attention has been
paid to the fact that if a State encroaches on acquired
rights in ordinary times—i.e., when succession is not
involved—it is bound only by an obligation under
municipal law, which is not susceptible to any international recourse. By some mysterious phenomenon of
legal transmutation, however, these acquired rights,
which derived from an obligation under municipal law
for the predecessor State, become rights derived from an
international obligation for the successor State. Even
if it is assumed that there is an unbroken legal nexus
between the predecessor State and the successor State,
it is not clear why the one should be bound by an obligation under municipal law while the other would be bound
by an obligation under international law. If the obligation continues to exist and is transferred, how can we
accept that it is at the same time transformed ?
34. This problem of the "transfer" of sovereignty becomes
even more complicated in the reverse case, when it is
not the predecessor State but the successor State which
is non-existent, or, to put it more accurately, is not
recognized as a State. The question of acquired rights has
some influence on the question of the recognition of new
situations by States, just as the non-recognition of
territorial changes or changes of sovereignty has some
effects on acquired rights. Clearly, when a change of
sovereignty is not recognized by a third State or by the
predecessor State, the acquired rights of those States or
of their nationals are claimed with a vigour commensurate with those States' opposition to the new situation
and commensurate also with the firmness with which the
successor State refuses to allow its existence to be challenged. Thus, the point at issue here is not so much the
existence of the acquired rights as the existence of the
successor State itself, so that the problem—which is
23
See article 35 of the General Act of the Conference of Berlin
(26 February 1885) in G. F. de Martens, ed., Nouveau recueil general
de traites (Gottingert, Librairie de Dieterich, 1885), 2nd series,
vol. X, p. 426.
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more fundamental and radical—belongs naturally to
the general theory of recognition, rather than to the
particular theory of acquired rights.
(b) The relationship of equality between the successor State
and the predecessor State
35. The successor State derives its sovereignty from
international law. If this approach to the problem is
correct, it may be considered that it is the principle of
equality that enables it to assume its sovereignty fully
and without restriction. It demonstrates and manifests
that sovereignty when it agrees to assume certain obligations which devolved upon its predecessor. Thus, it may
be said that there are no inviolable acquired rights
which can be enforced against the new sovereign State,
but only pre-existing situations which that State is
prepared to take into consideration for its own good
reasons and not for any reason imposed upon it by some
unidentified rule of international law and State succession. This is the angle from which the question of State
succession must be approached if it is to be studied in the
spirit indicated by the General Assembly of the United
Nations, which is anxious to see the new sovereign States
strengthened. The successor State's respect for acquired
rights does not depend on public international law,
which provides no adequate rule, still less on the predecessor State. The successor State does not assume a
differential obligation—imposed upon it alone by a
public international law which, it is said, does not
accord equal treatment to all States—any more than it
has to assume a derived obligation imposed upon it by
the will of the predecessor State.

B. ABSENCE OF ACQUIRED RIGHTS IN THE
CASE OF PUBLIC RIGHTS
36. The predecessor State and the successor State
stand on a footing of strict equality. Howeve-, that
equality would be impaired if the predecessor State were
to retain all or some of the public rights which it formerly
exercised, when it should be deprived of them by the
extinction of its sovereignty. This is so obvious that no
proof is necessary. Hence, it is generally agreed that the
rights appertaining to the public power and the regalian
rights of the predecessor State are abolished ipso facto
when the previous juridical order is terminated. Anything
else would be tantamount to a dismemberment of the
new sovereignty. It is inconceivable that political rights
or rights which are wholly linked to the exercise of
sovereignty over the territory involved in the succession
should survive a change of sovereignty. Thus, all the
public property and the public and private domain of
the predecessor State devolve to the successor State.
37. This freedom of the successor State vis-a-vis the
previous juridical order also accounts for the fact that
that State is not obliged to respect rights granted to third
States. Such States and the predecessor State entered into
their contracts intuitu personae. When the relationship is
so personal as to imply the existence of rights and duties
which are closely connected with the character and the

interests of the States concerned, the disappearance of
one of the Contracting Parties must entail the disappearance of the legal situation which brought them
together. As Cavaglieri noted, "the spirit of these relationships is contrary to the very idea of succession, which
presupposes the existence of rights and duties which have
a certain autonomy". 24
38. Basically, only economic and financial rights which
are not directly linked to the State and its sovereignty
may perhaps survive.26 Other rights, which are pervaded
with intuitu personae, can in no way be regarded as
acquired rights. The third State can bring an action for
liability on the grounds of violation of a rule of public
international law against the predecessor State, if the
latter has not completely disappeared. But we then
leave the realm of State succession and enter that of
State responsibility, which cannot concern the successor
State. The latter may indeed recognize acquired rights
of third States, but such recognition is, in law and in
fact, limited to cases where it is expressly formulated in
a devolution treaty, a cession agreement or a special
agreement between the successor State and the third
State.
C. ACQUIRED RIGHTS AND PUBLIC DEBTS
39. Do creditors possess an acquired right which they
can enforce against the successor State ? To what extent
does the principle of equality of States permit the
successor State to assume responsibility for the payment
of debts which it has not contracted ? On the face of it,
the relationship between debtor and creditor is so personal that it is difficult to imagine what part of the
legal operation could make the successor State a debtor.
Some of the writers who have put forward this view
have based their position on the principle of the unity
of the patrimony of the State, which succeeds to both
the assets and the debts of the predecessor, and on the
theory of unjustified enrichment. However, the literature,
judicial practice and State practice remain divided on
this point. It is true that this subject is perhaps one of
the most intractable in regard to legal systematization,
because political factors play a decisive part. Neither
refusal to recognize the acquired rights of creditors nor
the contrary position is in practice dictated by the
desire to contest or to confirm the existence of a principle
of international law, so that it is pointless for either
side to cite the immense number of historical cases where
this problem has been settled either this way or that.
40. It is interesting to note that even in cases not involving State succession, for instance, the ordinary case
of the debtor State, public debts have often been
84

A. Cavaglieri, op. cit., p. 276.
When the acquired rights possessed by third States represent
the counterpart of obligations assumed by the predecessor State in
the exclusive interest of the territory which is involved in the change
of sovereignty, they should probably be respected, if other conditions
are fulfilled. However, the successor State usually opens negotiations
with the third States and it is on the basis of these treaties, and not
on the basis of a principle of international law relating to acquired
rights, that certain interests are recognized, for reasons moreover
which have nothing to do with a legal duty.
26
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suspended, reduced or cancelled for political or economic
reasons. As Gaston Jeze had noted, the example comes
from on high, since it was set by the great Powers
themselves. In periods of monetary crisis or economic
recession, the economists stifle the voices of the jurists
and recommend the cancellation of debts.
41. A distinction has sometimes been drawn in this
matter between the predecessor State and third States
and between universal succession and partial succession,
but such distinctions have not always led their authors
to the same solution in every case.
The principle of unjustified enrichment is of little
help in this general confusion, where the attitude towards
acquired rights is determined by political whims. Those
who refused to recognize acquired rights naturally invoked
the principle of the sovereignty of the successor State,
especially in cases of conquest, and insisted that sovereignty and equality were incompatible with the assumption of responsibility for debts incurred by another
State. At the same time, the principle of unjustified
enrichment was also invoked. The fear of endangering
the financial stability of the successor State was all the
greater because the predecessor State might have borrowed more than it needed, or more than it could repay,
or for unprofitable purposes, and so forth.
42. It has also been recognized, at least in the case of
annexation, that the successor State has the right to
disclaim responsibility for the public debt of a bankrupt
predecessor State. The successor State has, in a sense,
a right of inventory. This idea first appeared in the case
of the debts of the Boer Republics., of 30 November 1900.
It was rationalized by the British agent in the Hawaiian
Claims Arbitration 26 as follows: "It is obviously ridiculous . . . that after the end of a successful war the
State which is the conquering State is bound to take care
of all the obligations of the State it conquers, which may
be bankrupt, for instance. Persons who might have
claims against a bankrupt Government when there is
no earthly chance of getting them paid will certainly,
when a powerful neighbour invades that State and
annexes it, present their bills and expect them to be
duly honoured. That seems to be ridiculous." 27
43. Financial policy, and hence the problem of the public
debt, are too closely linked to the imperium of the State
and to its public law for any inviolable acquired rights
to exist in this sphere. However, the intervention of the
modern State is constantly expanding, even in countries
with a liberal system, so that the State's imperium progressively develops till it reaches to all sectors, especially
those traditionally reserved for the exercise of the
dominium of individuals. This aspect becomes apparent
when we consider the acquired rights of private persons,
whether individuals or bodies corporate.

20
United Nations, Reports of International Arbitral Awards,
vol. VI, p. 157. See also D. P. O'Connell, op. cit., pp. 490-491.
27
F . K . Nielsen, American and British Claims Arbitration (Washington, Government Printing Office, 1926), p . 90.

CHAPTER II

Acquired rights and equality of persons
44. It is argued that acquired rights pertaining to individuals may either derive from the international obligations
of the States affected by the change of sovereignty (as
in the case of the right to nationality, for example) or
have their origin in the municipal law of the predecessor
State. Actually, the idea that international obligations
can justify acquired rights is the result of rather muddled
thinking. The Makarov draft resolution submitted to
the Institute of International Law in 1950 (point 4) 2S
regarded as an acquired right (i.e., one that is accomplished
and if possible protected) the right to the acquisition
(which is prospective and remains to be achieved) of the
nationality of the successor State. The definition of a
right already acquired... which still remains to be
acquired shows that there is a certain amount of confusion
on this subject.
45. Even if the successor State assumes some obligation
towards individuals and private-law bodies corporate—and this is the point that must now be inquired
into—it can only be a municipal-law obligation, whereby
the successor State acts towards individuals in this
respect in its capacity as a subject of municipal law.
Its capacity as a subject of international law, which
might perhaps impose some international obligations
on it, was discussed in the preceding section. If we
accept that the successor State really takes its sovereignty
from the predecessor State 29 and that this transfer of
sovereignty entails a transfer of obligations from one to
the other, it is somewhat difficult to conceive why a
municipal-law obligation assumed by the predecessor
State should be transformed into an international
obligation once it is taken over by the successor. Thus,
even assuming a continuity of juridical relationships
from the predecessor State to the successor State, it is
impossible to see how the latter could be bound by an
international obligation where the former had assumed
a national obligation. If the obligation continues to
exist and if it is transferred, how can we accept the
argument that it is also transformed ? If, on the other
hand, we. start from the contrary argument that, since
the two juridical orders are different and extraneous to
each other, an obligation created under one of them
cannot be transmitted to the other but, upon its extinction, gives rise to another obligation which international
law imposes on every successor State, then we are faced
with two consequences. The first is that the existence of
this rule of international law, a rule independent of the
obligation of the predecessor State, has to be proved,
and the second is that the very theory of acquired rights,
which forms the link between predecessor State and
successor State with respect to rights created before the
change-over and enforceable after it, has to be abandoned.
28
A . Makarov, " L e s changements territoriaux et leurs effets
sur les droits de particuliers, Partie B: Projet de resolutions", Annuaire de Vlnstitut de droit international, 1950, vol. 43-1, (Session de
Bath), p. 52.
29
See above (paras. 29-35) the reservations which may be made
with respect to the theory of "transfer" of sovereignty.
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If this latter argument is correct, the reason why the
successor State respects a right is not that it was respected
by its predecessor but that a superior rule of international
law, autonomous and extraneous to the grounds on which
the predecessor respected the right in question, is binding
on the successor State and on it alone.
46. One writer, discussing administrative contracts,
states that: "Such practice as exists is the outcome of an
attempt to create a contractual relationship between
the private contractor and the successor State, and it is
therefore of a controversial character. The most that
can be extracted from a consideration of such practice
is the obligation of the successor State to respect the
acquired rights of the contractor. There is no justification
for assuming a transmission of the contract itself."30
Thus a distinction is made, as it were, between original
acquired rights which oblige the successor State to
maintain the contract and derived acquired rights which
only require compensation because of the existence of
an autonomous rule of international law, these latter
rights alone being taken into account in the case of
State succession.
47. It is by no means clear that this rule exists, and it
seems advisable to revert to the principle of the sovereign
equality of States and to delve into all its implications in
order to elucidate the problem of private acquired rights,
after which the scope and meaning of equality of persons
and non-discriminatory treatment will be determined,
followed by a few remarks on the non-recognition and
non-compensation of private acquired rights.
A. CONSEQUENCES OF THE EQUALITY
OF STATES
48. The independence of the juridical order of the
successor State leads a priori to the assumption that the
new authority will not be bound by rights of individuals,
which it had no part in creating. This is borne out by
the fact that for many years the foreign State has not
claimed any right to inquire into action taken by the
successor State with respect to such rights (the AngloAmerican doctrine of "act of state"). However, the
requirements of diplomatic protection of nationals have
raised the problem of safeguarding such rights.
1. INDEPENDENCE OF THE JURIDICAL ORDER
OF THE SUCCESSOR STATE

49. Traditional doctrine draws a distinction between
aliens and nationals and allows aliens to profit from
acquired rights. For years, people have been reciting the
"litany of acquired rights" and closing their eyes to the
fact that they are barrenly locking themselves in the
vicious circle of idem per idem; for when asked why
there is succession, that is, an obligatory transfer of
relationships contrary to the specific will of the succeeding
State, they reply that it is because of the principle of
acquired rights, while at the same time they justify
acquired rights as an obligation accompanying succession.
80

D. P. O'Connell, op. cit., p. 355.

50. One preliminary remark should perhaps be restated
before examining this problem of the acquired rights of
aliens. The successor State must so far as possible be
treated as a State, out of respect for the principle of
equality which governs the international community.
This means that, if any other State is shown to be under
an obligation to recognize acquired rights, more onerous
obligations cannot be imposed on the successor State
in that respect. Secondly, it may be stated that proof of
recognition of the acquired rights of aliens by the predecessor State is not a sufficient ground for transferring
the burden of them to the successor State. In other
words, proper grounds must be given for the existence
of such an obligation on the successor. It is understandable that a State which freely amends its laws
should respect the acquired rights which it has no less
freely recognized as belonging to aliens under its own
former law. As the creator of the rights of those individuals, it may feel "responsible", in equity or for any
other reason, for maintaining them. However, an argument along these lines would definitely not be sufficient
in itself to justify the imposition of a similar obligation
on the successor State, which had no part in creating the
rights of the aliens in question.
51. Cavaglieri draws a distinction between rights acquired
by an alien against the predecessor State and rights
acquired against any person in the same territory. In
the first case, he believes that the successor State is
internationally bound to recognize such obligations. He
does not, however, base this view on acquired rights,
but considers "that it suffices to invoke the elementary
principle of logic and justice which requires that juridical
situations should be considered against the background
of the rules of law prevailing at the time when the situations came into being. Any juridical relationship, once
established, embodies and carries with it a chronological
element which must be taken into account whenever the
effective validity of that relationship'is to be appraised".
In the second case, Cavaglieri states that there is not in
international law any principle of respect for such
acquired rights. "In the absence", he writes, "of a general
obligation to accept the previous law, which may at any
time be amended or abrogated, it is hardly possible to
concede that rights acquired on the basis and with the
guarantee of that law should be inviolable where the
annexing State is concerned.... The fact that the two
juridical orders, and consequently the rights based on
them, are independent of each other means that there is
no legal reason for continuance of the rights derived
from the previous order, except in the case of rights
which are specially recognized by international law,
such as those relating to the patrimonial obligations
assumed by the previous State." 31
52. Actually, there are no apparent reasons why this
argument should not apply to the first case also. The
writers do not really give any explanation, but simply
make assertions. A typical example is the statement by
one writer that the refusal of a new State to recognize
pre-established juridical situations would be "an insult (!)
to the other State, to its right (?) to have what was validly
A. Cavaglieri, op. cit., pp. 284-291.
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done in its sphere of jurisdiction respected".32 Others 33
observe that the same grounds which in private law
require that a new statute should not apply to certain
prior juridical relationships or situations are irrefutably
valid in this case also. This is simply an admission that
no specific argument is to be found in international law
to justify respect for such obligations.
53. It must also be pointed out that a State which
amends its own laws is entitled to respect its legislation
only to the extent that to do so is not contrary to the
public interest. What then can prevent a successor State,
which has even less reason to respect rights in which it
has had no hand, from also arguing its public policy ?
Writers who hold that such rights must continue to burden
the successor State acknowledge that the latter may rid
itself of the burden by invoking its own public policy.
As will be noted later,34 however, the introduction of this
idea sounds the death-knell of the alleged obligation to
recognize acquired rights; for it is inconceivable that
anyone other than the successor State itself should be
the judge of what its public policy is. Thus, the criterion
of public policy would result in a vague and flexible
obligation which a State could evade at any time by its
own interpretation of the requirements of its public
policy. In point of fact, the equality of States and respect
for each other's sovereignty have long since prohibited
one State from judging the validity of measures taken
by another State. This is the Anglo-American doctrine
of act of state.
2. THE DOCTRINE OF ACT OF STATE

54. Until quite recently, measures taken by the successor
State in violation of alleged acquired rights, with or
without compensation, were regarded in some countries
as acts on which its courts could not sit in judgement.
This is the Anglo-American system of the act of state,
which denies the judge any power to review the legality
of decisions taken by a foreign Government. The State
must bow to the effects of acts of nationalization, for
instance, decided upon by a successor State.
55. This was a traditional position up to the day in
1953 when an English judge, following the nationalization
of the Iranian oil industry by Dr. Mossadegh, restricted
this doctrine to nationals of the nationalizing State. Once
the measure affects an alien, the judge considers himself
competent to appraise its validity. However, this results
in a very debatable conception of personal competence
in an area of territorial sovereignty. On 23 March 1964,
with the well-known Sabbatino decision,35 in a case
relating to American interests in Cuba, the Supreme
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faits (Bruxelles, 1912), vol. II, n e w ed., p p . 33-37.
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See paras. 72-76 below.
35
United States of America, Supreme Court, Cases adjudged in
the Supreme Court at October Term, 1963 (376 U . S . 398), Washington, United States Government Printing Office, p p . 398-472. («)

(a) This reference was not given in the mimeographed version of the report
considered by the Commission at its twenty-first session.

Court of the United States made an even more spectacular
and more decisive shift by rejecting the doctrine of act
of state whenever the measure taken by the foreign State
was a violation of an international convention or of
the common rules generally accepted in international
law.
56. But is there in fact any international legal rule ?
And what is meant by the breach of an international
commitment ? Obviously, in the case of State succession,
this cannot refer to an agreement concluded by the predecessor State guaranteeing the inviolability of acquired
rights. This would be no solution to the problem, since
what we need to know is whether there is an acquired
right to the renewal of the international commitment
itself. Nor can it refer to an agreement whereby the
successor State had bound itself to respect such rights.
That would, in any event, take us outside the theory of
succession and raise a problem falling within the purview
of the law of treaties.
57. However, it is not the Anglo-American doctrine of
act of state (which is not to be found either in international law or in most municipal codes) that somewhat
restricts the equality of States which is the basis for the
successor's claim to be entitled to rid itself of acquired
rights which it had no part in creating. It is rather the
practice of diplomatic protection, which sets the limit at
which the powers of the successor State cease and those
of the others begin. The problem of acquired rights has
really become the problem of diplomatic protection,
which is at the root of the artificial distinction between
aliens and nationals.
3. DIPLOMATIC PROTECTION

58. Intervention by States to protect the acquired rights
of their nationals is dictated by the dogma of private
appropriation of property. According to one writer:
Encroachment on the property of one of our fellow citizens abroad
inevitably arouses feelings which are a vestige of those of the closeknit tribal society of olden times, while equally serious encroachments on property leave us quite unmoved when they are committed
in our own country. Hence the emotional and often biased nature
of very many studies on the question of expropriation. Expropriation
in particular is the point at which the clash between large and small
States has often materialized. On the part of the large States, whose
economic power extends far beyond their frontiers, the property
of their nationals abroad was often, wrongly, regarded as forming
part of the nation's wealth, and diplomatic intervention to protect
it was on more than one occasion the instrument of economic or
political imperialism. On the other hand, the less their internal
stability, the more vigorously the weaker States asserted their sovereignty and their right to expropriate as and when they pleased.
They resented foreign diplomatic intervention as a brake on social
changes which were considered essential and as an attempt to give
foreigners a privileged status in contrast to nationals and thus to
perpetuate their political and economic subjugation to the large
States.36

59. The traditional distinction which is made between
aliens and nationals has been used as a pretext to spread
the notion—with the help of abuses of diplomatic pro30

S. Friedman, op. cit., p. 208.
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tection—that aliens enjoy privileges and international
treatment superior to that of nationals. The real reason
why the distinction was made was not that aliens ought
to be favoured but that international law did not in
practice apply to nationals. The apparent privileged
treatment of aliens was a secondary consequence.
However, a State forced to accord to aliens treatment
superior to that which it accorded to its nationals would
really cease to have the full and free exercise of sovereignty and would ultimately be subject to a capitulations
regime.
60. It was argued in some quarters not only that aliens
should be privileged in relation to nationals, but also
that some States should have heavier responsibilities
than others, thus creating two classes of States in the
international community. In the nineteenth century, for
instance, Turkey, the "sick man", China, the victim of
"unequal treaties", Persia and other so-called semicivilized States were forced to respect acquired rights in
spheres where they were not enforceable against other
States, so that it is rather hard to see how the basis for
those rights can be, as was contended, morality and
equity, whose shackles could be cast aside by civilized
States but not by others. Borchard expounds this as
follows: "The weaker the control of the police, or the
local safeguards for the protection of foreigners and the
proper administration of justice... the harsher [becomes]
the demand for prompt satisfaction for violation of the
rights of person or property of an alien." 37 This, however,
is utterly condemned by the principle of equality and
sovereignty of States. Nor is there in international law
any discrimination in favour or to the detriment of aliens.

B. THE MEANING AND SCOPE OF EQUALITY
OF PERSONS
1. EVOLUTION OF THE STATUS OF ALIENS : FROM PRIVILEGED
STATUS TO NON-DISCRIMINATION

61. A quite considerable evolution has been noted both
in the views of writers and in judicial and State practice.
62. It was originally contended that the State—any
State—could not question the acquired rights of aliens,
who must be accorded international treatment and
whose status must remain inviolable. The de Lapradelle
draft resolution submitted to the Institute of International Law is based on this theory when it discriminates
in favour of aliens, who, according to the draft, are
entitled to treatment directly determined by international
law and not subject to any review by the State of residence.38 It was soon realized, however, that the status
thus accorded to aliens was quite unreasonable and that
the advantages thus acquired were in some cases preposterous.

63. A softening of this attitude found expression in the
idea of an international minimum standard. This second
theory affirms equality between nationals and aliens but
declares it operable only at a level corresponding to an
international minimum. Thus, it guarantees aliens an
international minimum treatment, and nationals must
be brought up to the same level if equality is to be ensured.
This theory means that the alien entering a territory
brings with him the municipal law of his own country
to govern him. The basis of the theory—with the judicial
institutions omitted—is the anachronistic idea that an
absolute guarantee of rights is possible only in a capitulatory framework—i.e. when it is implemented according to an outdated formula incompatible with sovereignty. Moreover, this theory of a minimum leads to
a number of uncertainties. If aliens have rights which
are recognized by international law, do they include
respect for property ? Cavaglieri takes the view that
this is entirely a matter for the municipal law of the
State concerned and notes that " . . . in accordance with
a universally accepted principle, that State is even
entitled to sacrifice the acquired rights of the individual
whenever the application of a new law so requires." 39
Its power to do so cannot be limited in practice by a
principle as vague as that of an international minimum,
which employs such hazy criteria as the demands of
civilization.
64. Lastly, there is a third theory, which advocates the
application of the principle of non-discrimination, meaning
that aliens are accorded the right—and this right alone—
not to be treated worse than nationals. This theory is
gaining ground and finding favour in diplomatic and
judicial practice. With increasing consistency and force,
many lawgivers, writers and judges are coming out in
favour of the assimilation of aliens to nationals. As
long ago as 1926, it was stated in the report of the Committee of Experts for the Progressive Codification of
International Law of 9 February that "the maximum
that may be claimed for a foreigner is civil equality with
nationals". Their State of residence "owes nothing more
than that to foreigners, and any pretension to the
contrary would be inadmissible and unjust both morally
and juridically".40

2. MEANING OF NON-DISCRIMINATION

65. The fact is that, so long as quite artificial distinctions
continue to be made between aliens and nationals, a
sufficiently realistic approach will be impossible. We
say "artificial" distinctions because neither in equity norfrom the social and economic standpoint is any sound
basis for such discrimination apparent. Since aliens and
nationals alike are seeking profit, they must run the
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risks and hazards which that inevitably involves on an
equal footing.41
66. It is, of course, argued that a national enjoying
political rights which are out of reach of the alien may
be able to influence his country's legislators and even
have a hand in framing any law passed by them which
may affect him. Aliens, on the other hand, may find
themselves in a situation which they have had no opportunity either to contest or to avoid. But what is presented in these terms as an advantage for nationals
(the right to participate in the creation of the juridical
order) benefits both nationals and aliens, whereas if
this argument were accepted, the obligation to suffer
the disadvantages of the new law would rest only on
nationals. This would clearly make the situation of
aliens more enviable, since they would reap the benefits
and not suffer the disadvantages of the new law.
67. The real problem, however, is on a rather higher
plane than this. When, for example, a nationalization
measure is taken, it is not directed against a class of
persons because of their foreign nationality (if it were,
there would be some grounds for refusing to recognize
its legality); it is directed at loftier objectives which have
nothing to do with any question of nationality: namely,
the objectives of economic liberation and development.
At least, States which take such measures believe that
they can better attain those objectives through nationalization, which is thus regarded as an effective process
of social and economic change. Consequently, nationalization is a matter entirely within the national competence of the State concerned and. since there can accordingly be no sector to which it may not be applied, it
can affect nationals and aliens without distinction. If
it did not, it would be meaningless and illusory. It
happens that it is mainly aliens that have, in fact, been
touched by nationalization measures in many countries,
and sizable interests have been affected, but this merely
proves that such measures would have been ineffective
had they applied only to nationals.
68. A nationalization law is a legal instrument applicable
erga omnes for the purposes of social and economic
development. It seems quite natural that it should be
within the exclusive competence of the State to determine
the juridical regime of the persons and property in its
territory. Aliens cannot object to changes in the juridical
order in a country or evade its effects. As has been said,
"there is no reason why the State of residence should
assume greater responsibility for the protection of aliens
than for that of its own nationals". Thus, it is neither
sound doctrine nor in conformity with practice and
judicial precedent to assert that aliens should be treated
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better than nationals (or even, as will be seen,42 to argue
that they are in fact simply treated in the same way as
nationals). The successor State, which took no part in
the drafting of the previous law under which the individual
acquired certain rights, cannot be compelled to do more
than any other State is legally bound to do.
69. The criterion of non-discrimination was applied by
the Permanent Court of International Justice in the
Oscar Chinn Case, when it declared: "The form of
discrimination which is forbidden is therefore discrimination based upon nationality and involving differential
treatment by reason of their nationality as between
persons belonging to different national groups". 43 In
this particular case, however, the Court considered that
the decisions had been taken because of the publicservice (in the broad sense) character of the company
involved and were therefore justified by the acknowledged
competence of the State in matters affecting the operation
of its public services.
70. The notion of discriminatory nationalization has
been put forward, though not without protest, as
justifying the action of a foreign court in reviewing the
validity of measures taken by the successor State. Netherlands and United States courts, considering acts of nationalization by Indonesia and Cuba, assumed this power,
but German courts took a different view. The Bremen
court declared that "The concept of equality simply
means that equal subjects must be accorded equal
treatment, and that different treatment is to be recommended for those that are not equal. For this decision to
be objective, it is sufficient that the previously colonized
country should adopt towards its former masters a
different attitude from that which it adopts towards
strangers." 44 It will be seen later that, in any event,
the problem is different in the case of decolonization.45
International law—and this is the sense in which equality
of persons must be understood—does not, as was stated
by the Bremen court, prohibit differential treatment of
persons who are not equal. Still less should it prohibit
such treatment in the case of measures affecting property
of the colonizing State which is of vital importance to
the economy of the newly independent State; to terminate
a privileged situation is not discrimination, but the
means of restoring the equality which was previously
disrupted in favour of the former metropolitan country.
71. It should further be noted that ordinary law, which
is applicable not only to all forms of State succession but
also outside any succession, would even justify treatment
that discriminated against an alien. The application of
equality cannot be mechanical and cannot be extended
to the point where it imperils higher interests. For its
own security and in order, for instance, to secure control
of vital industries, such as defence industries, the State
is justified in taking measures ratione personae which
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affect only aliens. More generally, equality in the treatment of persons is limited by the requirements of public
policy.
3. PUBLIC POLICY AND THE SUCCESSOR STATE

72. There are no legal ties between the predecessor
State and the successor State, and their two juridical
orders are independent and evolve in different spheres.
Consequently, it seems strange that the successor should
be obliged to respect rights acquired under the regime
of the predecessor. It is for this reason that the advocates
of acquired rights have moderated their theory by invoking the notion of public policy.
73. Verdross wrote in 1931 that "rights acquired by
aliens are not protected by the law of nations in an
absolute manner; for that law is not intended in any way
to prevent reforms demanded by social development".
He went on to say: "All that international law prescribes
in this respect is that the State must not arbitrarily
violate the private rights of aliens, even by an act of
the legislator". International law does not prohibit
change "if, according to an impartial judgement, such a
law can be recognized as necessary for the common good
of the nation".46 Yet, how is it to be established that the
legislator of the successor State has "arbitrarily" violated
private rights in the exercise of his sovereign power to
legislate ? And how and to whom is the exercise of this
sovereign power to be referred for an "impartial judgement" ?
74. Once the notion of public policy is brought in to
attenuate the logical impossibility of imposing on the
successor State the obligation to respect a previous right,
acquired rights cease to have any consistency or any
reality. If there is one sphere in which the exclusive
jurisdiction of the State is exercised as a sovereign right,
it is precisely that of determining what constitutes public
policy, which cannot be submitted to the impartial
judgement of any authority external to the State. In
the case of financial acquired rights this was ably demonstrated by Gaston Jeze: "A Government is entitled to
suspend or reduce the servicing of its public debt whenever
essential public services would be jeopardized or neglected
if the debt continued to be serviced. In other words, the
public debt is not the first public service that must be
satisfied."47 Professor Jeze also noted that (1) "only
the debtor Government is competent to say whether
essential public services would be jeopardized by servicing the debt", and (2) only the debtor Government is
competent to decide its own economic and financial
policies. Thus, every State possesses sovereign power to
set its own policies in this field and is equally free to
determine the requirements of its public policy in this
respect. What is conceded to every State—including

that is to say, the predecessor State, which was the
creator of the acquired rights—must a fortiori be
conceded to the successor State, which had nothing
whatever to do with the creation of those rights.
75. If the right created under the former sovereignty
conflicts with the new public policy or at least pertains
to a legal institution that does not exist in the new State,
there can be no acquired right. In 1728, Don Sebastian
Calvo de la Puerta purchased from the Spanish Crown
the office of alguacil mayor at Havana, a perpetual
and hereditary office carrying with it the right to inspect
butcher's meat and to collect a tax on every head of
cattle slaughtered. The United States, as the successor
in Cuba in 1898, abolished this acquired right on the
ground that it was of a personal nature. In reality,
however, it was because the legal institution of the
purchasing of offices did not exist in United States
law.48
76. This latitude enjoyed by the successor State in determining public policy is summed up as follows by an
advocate of the theory of acquired rights: "The old
laws remain in force wherever they do not conflict with
the new political order introduced by the annexation".49
Since political order is even broader and more general
than public policy, this means that the whole notion
of acquired rights is demolished by one of its own
defenders. Descamps, who was one of the first to take
what Cavaglieri50 called the "unfortunate" step of
systematizing the theory of acquired rights, wrote
thus: "Every State establishes its public policy as a
sovereign right in the light of its awareness of the social
security needs which it has to meet".51 This is tantamount
to saying that there is no obligation to recognize acquired
rights. And that is what we learn from State practice,
despite some inconsistencies.
C. THE PRACTICE OF NON-RECOGNITION OF
THE ACQUIRED RIGHTS OF INDIVIDUALS
77. Basically, the rule is that the "successor" State does
not succeed. There are, however, factual considerations
which induce it to renew previous situations, not because
it lacks the legal power to annul or change them, but
because it does not wish to do so for reasons of expediency, for other reasons or because of material or other
constraints. It "carries with it its own juridical order
which is entitled, if it wishes, to ignore previous laws
and individual rights created under those laws".52 This
opinion of Cavaglieri is echoed in equally strong terms
by Bartin: "Whatever the old sovereignty of the dismembered State would have permitted it to do, the new
sovereignty of the annexing State likewise permits it
to do in the annexed territories".53
18
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78. The well-known judgement of the Permanent Court
of International Justice in the Chorzow Factory Case5*
relating to certain German interests in Polish Upper
Silesia, which is frequently cited as having confirmed
the principle that acquired rights form part of general
international law, is actually cited out of context. The
whole case was presented by both parties as a question
of interpreting the peace treaties, and not of confirming
the principle of respect for private property. The Polish
Government stated that it had expropriated, in conformity
with the treaties, German public property disguised as
private property, while the other side attacked this
argument by referring to the texts, which protected only
private property. The whole case hinged on the interpretation of a treaty right pertaining only to the parties.55
Likewise, the Hungarian Optants Case of 19275G and the
German Settlers Case57 are clearly concerned with
incidents arising out of the execution of treaties. Thus,
the judgement in these cases was based on the interpretation of specific treaties which led to a given result,
and the question whether that result is a reflection of
ordinary law or an exception to it remains open. In the
first-mentioned case, the League of Nations had fully
conceded Romania's right to apply its land reform to
Hungarian nationals and rejected the theory that the
peace treaties imposed a definite rule that private property
was to be protected.58 In the case of Niederstrasser
v. Polish State69 of 6 June 1931, Dr. Kaeckenbeeck, the
President of the Upper Silesian Arbitral Tribunal, held
that "the successor State m a y . . . take away and modify"
acquired private rights.
79. Nor is the principle of respect for acquired rights of
individuals confirmed by the 1919 peace treaties. If
there is any general international law which lays down
that principle, it is obvious that on the one hand it was
violated by those treaties in permitting the seizure and
liquidation of all German private assets abroad, while
on the other hand it was given the appearance of being
respected through the obligation laid on the Germans to
compensate the persons expropriated. Actually, the
history of the peace conferences makes it abundantly
clear that States are motivated by political considerations.60 The peace treaties which put an end to the
Second World War reflect the same tendencies and
involve decisions of pure expediency. Sometimes they
allow the liquidation of former enemy property; at other
times they require the return of such property. As for
municipal law, it is too diverse for any precise rule to
be drawn from it. Moreover, it is not permissible to
" P.C.I.J., 1928, Series A, No. 17.
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conclude that a rule of general international law exists
simply on the basis of the existence (if it is real) of a
minimum factor common to all municipal law. Even if
it is general, municipal law cannot prove, much less
create, an identical international legal rule. The same
uncertainties and the same political factors encountered
in connexion with acquired rights extend into the field
of compensation.
D. THE PROBLEM OF COMPENSATION
80. Writers are divided in their opinions on this point,
especially as there is no established basis for compensation.
1. DIFFERENCES OF OPINION AMONG WRITERS

81. Opinions on this question vary from one extreme
to the other. Professor Verzijl maintains that "the
power to nationalize is limited by the power to pay". 61
English and American writers are apt to state that compensation must be "prompt, effective and adequate",
thus making more flexible the old traditional French
formula of "fair compensation in advance". Others
speak only of "suitable" or "appropriate compensation",
thus showing concern for the special circumstances of
the small successor States, particularly the underdeveloped countries. De Lapradelle 62 took the view that
compensation should be based on a reasonable assessment of the debtor's means and that payment should be
spread over a period of time. De Visscher argues that
"nationalization, being a large-scale reform, hardly
permits more than partial reparation, proportionate not
so much to the extent of the damage as to the means
and the goodwill of the nationalizing State".63 On the
other hand, Rudolf Bystricky writes that "no universally
accepted ruling in international law exists linking the
admissibility of nationalisation or the validity of measures
of nationalization to the payment of compensation".64
Professor Louis Delbez, struck by the enormous scale
of compensation which major acts of nationalization
would inevitably require, is reluctant to saddle the
State with the burden of full and complete compensation
unless the intention is to prevent it from nationalizing;
he goes on: "To require compensation in full might in
many cases make reform impossible or jeopardize its
success".65 Lastly, some writers feel unable to express a
view as to whether or not the obligation exists: "It is
61
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not possible solely on the basis of international treaty
practice to give a definite answer to the question whether
lawful nationalization entails a liability to pay compensation to the victims of the same in cases where they are
nationals of a foreign State." 66 Thus, opinions vary,
ranging from a denial of any compensation through
various intermediate formulae to compensation in full.
There are few sectors of international law which are more
full of contradictions and on which writers are more
divided.
2. LACK OF A BASIS FOR COMPENSATION

82. The fact that there are no juridical ties between the
predecessor State and the successor State and the fact
that their juridical orders are independent of each other
create a situation only remotely resembling that which
occurs in municipal law when a State amends its own
laws by sovereign right. Tt is an established fact that,
even where the law is amended without change of
sovereignty, acquired rights are not recognized either as
situations which are absolutely inviolable or as situations
which can never be encroached on without compensation.
This is indisputable in the case of nationals, for whom
there is not—or is not yet—in international law any rule
requiring compensation by their own State. Where aliens
are concerned, the tendency is simply to assimilate them
to nationals. Compensation is not regarded as a right.
This is a tendency which has been noted in may cases of
nationalization in connexion with structural reforms
(Eastern Europe) or with upheavals due to war (especially
in Europe).67 The assimilation of aliens to nationals
for purposes of compensation was confirmed by the
League of Nations International Conference on the
Treatment of Foreigners, which adopted a text on this
point reading as follows:
Each of the High Contracting Parties shall accord to the nationals
of the other High Contracting Parties, as regards compensation for
the exactions, requisitions, expropriation..., treatment equal to
that which it grants to its own nationals.08

One of the Rapporteurs at this Conference
the view that:

fi9

expressed

foreigners established in a country and enjoying the protection of
its laws and the advantages of its administration must share in its
burdens on the same footing as nationals; even if those burdens are
of an exceptional character and involve sacrifices amounting in
certain cases to total or partial deprivation of property.
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Assimilating aliens to nationals means depriving them,
too, of any compensation.
83. Proceeding from the general to the particular case
of State succession, there are strong grounds for asserting
that, as has been noted, there is even less reason for
recognizing acquired rights or paying compensation. It
is hard to admit that rights acquired under previous laws
should continue when the successor State had had
absolutely no part in the framing of those laws. As the
theory of acquired rights is somewhat tautological,
another explanation must be sought to justify compensation. Or, to put it more accurately, since the existence
of the principle of acquired rights has not been proved,
the problem is whether a specific basis for compensation
can be found.
84. A priori, recognizing that a State (any State) has
the right, for instance, to nationalize or expropriate,
means conceding the lawfulness of the action taken by
that State. If the act whereby it abolishes acquired
rights is regarded as lawful, how can its refusal to pay
any compensation be regarded as unlawful, or, in other
words, as engaging its responsibility ? If the nationalization measure is conceded to be within the natural
competence of the State, it is self-evident that it cannot
be a wrongful act. In any event, this takes us out of the
sphere of State succession into that of the international
responsibility of States.
85. Leaving aside the theory of unjustified enrichment,
which will be disposed of later,70 it is thus quite difficult
to find any justification for compensation. The "right"
to compensation, once its fragile underpinning of acquired
rights is removed, is seen to be unsubstantial indeed.
In any event, "acquired rights" and "right to compensation" cannot legitimately be linked together by
arguing that refusal to recognize the former gives rise
to the latter. The abolition of "acquired rights'" has its
basis in the exercise of a competence which international
law does not take away from the successor State. Tt
should not therefore entail the granting of compensation.
86. Thus, Cavaglieri, although accepting—within narrow
bounds, it is true—the existence of an obligation to
respect the patrimonial rights of aliens, writes: " . . . where
there is no treaty or other form of express obligation of
one State to other States or to aliens even, there is at
present no general principle of international law that
obliges the State in question to expropriate the property
of aliens only against payment of compensation corresponding to the value of the property expropriated, or
deemed satisfactory by the owner." 71 "This is. of course,
not to say", another author wrote, "that such expropriation [i.e., except on terms of paying full or 'adequate'
compensation] is wise or politic or even moral.... Our
examination seems, however, to have established that
the supposed obligation of States in this respect has never
taken shape in any formulated rule of international
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law".72 If the existence of the principle of acquired
rights and the principle of compensation thus remains
still to be proved in connexion with State succession
generally, it is even more ethereal in the case of succession
resulting from colonization or decolonization. This is
the next point to be examined.

CHAPTER 111

Acquired rights and types of succession
87. It has by no means been proved that there is a rule
of international law requiring any successor State to
respect acquired rights, and it is to be feared that as time
goes by the declining number of writers who continue
boldly to defend such rights will find less and less support
in practice. It must be acknowledged that political
considerations, rather than juridical grounds, are the
deciding factor in the attitude of Governments on this
question. Examples to illustrate this fact are so many and
varied that they can be chosen at random. Suffice it to
mention one that is particularly instructive, although out
of context, since it concerns succession of Governments
rather than succession of States. After the Revolution
of 1789 broke out, the French Constituent Assembly
decided, on the famous "Night of 4 August", that all
feudal rights were abolished without compensation. In
the Revolution of 1848, however, when slavery was
abolished in the French colonies, the slave-owners were
paid compensation totalling 6 million francs. It is
difficult to discern any rule other than that of political
expediency which can explain both the abolition, without
compensation, of feudal property rights and the abolition,
against compensation, of the right of property over the
human person! Politics, with the shifting power relationships which are its very fabric, is clearly—to the discomfiture of the jurist—the criterion for respecting or
denying acquired rights, according as the State concerned
is weak or strong. Almost simultaneously, two countries,
Uruguay and Italy—the former in February 1911, the
latter in June 1911—established an insurance monopoly.
The Italian State ignored diplomatic protests, whereas
Uruguay had to give way to outside pressure and relinquish the monopoly, even though it had been instituted
by a law enacted as a matter of sovereign right by both
houses of the legislature.
88. If, therefore, politics rather than law dominates this
field, it is natural also to expect different solutions
according to the type of succession. The Permanent Court
of Arbitration sensed this when it took the view, in the
Lighthouses Case 73 concerning acquired rights in connexion with government contracts, that the different
cases of annexation, cession, dismemberment and
independence could not all be governed by a rigid rule.
The Court held that it was impossible to enunciate one
72
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and the same general solution for all hypothetical
transfers of territory and that any attempt to do so was
doomed to failure because of the great diversity of cases
in practice.
89. Acquired rights in the case of merger or integration
of States do not appear in the same light as in the case
of colonization or decolonization, for instance. When
a voluntary merger of two States occurs, the States in
question are, by construction, aiming at common objectives and share the same views concerning the development of the community which they are forming.
Consequently, it must be anticipated that acquired rights
will be respected, or even that the question will not arise.
By construction, so to speak, integration implies the
pre-existence of two juridical orders which are fairly
near (otherwise there would probably not be a merger)
and in any event are not mutually antagonistic. The
operation will have been facilitated, or even dictated,
by an identity of present interests and the prospect of a
common political and juridical future. It is obvious
that one State does not merge with another if its rights
and interests or those of nationals would suffer as a
result. It is for this reason that, ex hypothesi, the problem
of acquired rights in this case takes on a special hue.
It is true that the integration creates a new State which
legally replaces the other two, but—to use a metaphor—
it may safely be asserted that the "substance" of the two
components continues to exist therein. The new State is
in this case almost the arithmetical sum of the other
two, so far as rights and obligations are concerned, and
if it should refuse to recognize acquired rights it would
be despoiling itself, as it were, in seeking to despoil the
two States to whose disappearance it owes its existence.
90. Similarly, acquired rights in the context of colonization or decolonization have a hue of their own and
display some interesting special features. The reason
why the practice of States and an incipient trend among
judges and writers are now combining in an attempt to
give the decolonized countries different treatment in the
matter of State succession may well be that the reverse
phenomenon of colonization likewise necessitated some
special conditions in this respect.
91. Yet it is ironical to see how the same imperial Powers
of the nineteenth century which, in their colonial policies,
vigorously denied the existence of any rule affording
protection to acquired rights—or shrugged it off in
order to practice the principle of tabula rasa in this
matter—have felt able, in connexion with the reverse
modern phenomenon of decolonization, to demand the
application of the same "traditional rules" that they
once sought to emasculate. It is child's play for the
student of politics to note that one and the same Power
has shifted its position, according as it was involved in
the capacity of successor State (repudiating all acquired
rights in the colonial territory which it had just conquered), of third State (conversely demanding respect
for acquired rights, in the context of the colonial rivalries
of the time) or of predecessor State (claiming in the case
of decolonization the protection of rights similar to those
which it had itself previously repudiated, since in some
cases it was the same territory that was involved). But
to pass on from the student of politics, however, the
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jurist can only be taken aback and voice serious doubts
concerning the soundness, or even the existence, of
rules that come and go according to circumstances.
92. These variations on the single theme of acquired
rights would never have been possible without the introduction of the notion of "public policy" as a criterion
for the respect of such rights, which shows that the
criterion of acquired rights has no substance of its own
and no other function than to enable political expediency
to find an appropriate frame for intervention. The
reader will appreciate the irony of what Pillet wrote,
early in this century, to justify the different appraisal
of acquired rights according to the region involved:
"In the case of the annexation of colonial peoples whom
there can be no question of assimilating to the people of
the metropolitan country because of the difference in
social conditions, there is nothing to prevent and
everything to commend the practice of drawing of a
distinction between public policy in the colonies and
public policy in the metropolitan country." 74
93. Thus, in the case of colonization, it was possible
according to circumstances to conclude that the principle
of acquired rights, although recognized to be applicable
to other types of succession, did not apply here. Not all
confusion had been cleared away, however, and some
doubts were expressed as to whether refusal to recognize
acquired rights in the case of colonization was an exception to an established principle or whether it reflected
the fact that no such principle existed. In the phase of
decolonization, on the other hand, ambiguity is tending
gradually to disappear as it is asserted with increasing
confidence that acquired rights do not exist, as compensation is refused, and as compensation is paid to
claimants by the former colonial Power itself.
A. COLONIZATION : IS THE PRINCIPLE OF
ACQUIRED RIGHTS INAPPLICABLE OR
NON-EXISTENT ?
94. The political position of refusing to take account of
acquired rights was justified by one weak argument
after another, all of them based on the inapplicability
of the principle of acquired rights, whereas what this
policy implied was the actual non-existence of such a
rule. The attitude of the European States was explained
by the fact that the international law they had formulated
was intended to apply only among themselves and not
in their relations with "uncivilized countries".
1. "No STATE, NO SUCCESSION"

95. It was argued initially that the vast areas conquered
by the imperial Powers were not organized into States,
so that the non-existence of a State in the colonized
territory justified the metropolitan country's rejection of
any claim to acquired rights: no State, therefore no
succession, therefore no acquired rights. For example
in connexion with a British concession to build a dam on

Lake Tana in Ethiopia, the Italian Government maintained, at the time of the annexation of the Empire of
Ethiopia by Italy in 1935, that principles of international
law could not apply to the conquest of a backward area.
In fact, Mussolini's decree of 9 May 1935 treated Ethiopia
not as an empire but as a conglomeration of tribes. It
was also argued that Ethiopia was unable to exploit its
own resources.
96. The truth is that local sovereignties did exist, but
the imperial Powers interpreted the concept of a State
in accordance with their own juridical criteria and their
own canons. In many cases, however, it was most embarrassing to deny the existence of a local sovereignty with
which the colonial Power had regularly negotiated and
whose treaty obligations may later have been invoked
by the colonial Power itself.75 Nor was it a comfortable
position to deny the existence of State succession for the
purpose of rejecting the acquired rights of the native
population while accepting it for the purpose of granting
the petitions of other claimants.
2. "A STATE, BUT A BACKWARD ONE"

97. The next step was to fall back on the argument that
a more or less feeble sovereignty existed before the
colonization but that the territory was still too backward
for the rules of the international law of the time to be
applied to it. That is why Great Britain, for example,
considered that it could not be called on to respect
acquired rights in Burma because "when a civilized
Government succeeds a Government like that of the
Kingdom of Upper Burma, it is under no obligation to
accept and to discharge, subject to the conditions imposed
by civilization and good Government, the obligations
incurred by its predecessor under entirely unlike conditions." 76 The Colonial Office admitted that Upper
Burma was "an uncivilized country, and it was possible
that in dealing with such a State rules more favourable
to the succeeding Government could be applied than to
the case where two civilized States have been incorporated with Her Majesty's Dominions".77 The line of argument went somewhat astray when Great Britain refused
to recognize acquired rights "because of the absolute
character of the [Burmese] monarchy, and the risks
ordinarily incidental to a contract with a person irresponsible in law".78
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3. INADMISSIBILITY OF ACQUIRED RIGHTS
IN THE CASE OF COLONIZATION

4. THE ANTINOMY BETWEEN CONQUEST
AND ACQUIRED RIGHTS

98. A third attitude was to accept more or less explicitly
the existence of a State and of a succession and to recognize the principle of acquired rights, but at the same
time to reduce the field of application of that principle
to cases of succession other than colonization. In other
words, its non-application in the case of colonization
was an exception to a rule that was otherwise considered
to be well established. It would be futile to seek a juridical basis for an exception that was due primarily to
political considerations: "The United States, France and
Italy did not deny the existence of the general principle,
but sought only to establish, in the particular cases in
which they were concerned, exceptions to it." 79 The
members of the British special commission on the concessions granted by the Transvaal Government doubted
'"whether the duties of an annexing State towards those
claiming under concessions or contracts granted or made
by the annexed State have been defined with such precision in authoritative statement, or acted upon with
such uniformity in civilized practice, as to warrant their
being termed rules of international law." 80

101. The statement of reasons accompanying the French
law of 6 August 189683 declaring Madagascar and its
dependencies to be French colonies drew a distinction
between traditional succession and succession of the
colonial type, in order to enable France to evade its
obligations with respect to acquired rights: "These
principles are not strictly speaking binding on the new
sovereign, since the latter holds only from itself m its
sovereignty over the absorbed country." Consequently,
"the new sovereign may regulate the exercise of its power
as it wishes and is not to be regarded as the continuation of
the old; otherwise the very condition of its independence
would be destroyed". In fact, at the time of the annexation
of Madagascar by France in 1896, the French Government had declared that it did not accept "any responsibility arising out of... concessions granted by the Government of Her Majesty the Queen of Madagascar before
the signature of the present treaty".85 The rights granted
to British and United States nationals, including mining
rights, were not recognized, despite diplomatic protests.
Similarly, the concessions granted to English missionaries
to build and maintain hospitals on public land were
cancelled. Again, in Southern Rhodesia, when Great
Britain occupied the Matabele and Mashona territories,
a German businessman, Leppert, produced the concessions he had held from the local sovereign, Lobengula,
since 1891. The British Privy Council ruled that Great
Britain, the successor by conquest, was in no way bound
by the arrangements made in that matter by the local
sovereign, and denied the petitioner any compensation.

99. The Berlin Conference of 1885 tried in vain to counter
this practice of not respecting acquired rights in colonial
cases. The imperial Powers, which were in danger of
getting embroiled with each other, had envisaged a
"truce", which in fact was not observed, by agreeing to
the occupation of a part of the African continent by one
of their number only if it set up "an authority sufficient
to cause acquired rights to be respected". These literal
terms of article 35 of the General Act of the Conference
of Berlin 81 of 26 February 1885 did not in any way
reflect an uncontested principle; they were an attempt to
establish a conventional norm denying the inapplicability
of the rule of acquired rights in the case of colonization.
100. In fact, diplomatic or judicial history does yield a
number of cases in which acquired rights were respected
by the colonial Power. In the Burt Case, known as the
Fijian Land Claims Case, the Arbitral Tribunal (constituted by Great Britain and the United States) in its
award of 18 August 1910,82 declared that Mr. Burt had
acquired from the local sovereigns of Fiji valid rights
which Great Britain, as the successor State, was bound
to recognize. But the efforts of the Berlin Conference
were, of course, limited to the protection of the rights of
third States or of their nationals and did not extend to
the rights of the natives. In any event, they had no
lasting effects, because there was a school of thought,
more radical than all the others, which maintained that
there was absolute incompatibility between acquired
rights and conquest.
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102. Needless to say, according to this way of thinking,
the acquired rights of the natives enjoy even less protection. The occupation of colonial territories meant the
loss not only of the independence which the indigenous
population enjoyed but also of the property which it
owned. A case often cited as a notable exception is that
of William Penn, who, having received a grant of land
from the English Crown, nevertheless paid the Indians
a sum of money for the land in 1681. It is this unlimited
power derived from conquest that Great Britain adduced
at the time of the annexation of the Boer Republics
in 1900, an episode which offers some notable precedents
for the denial of acquired rights.80
83
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In this operation, the British Government, which cancelled all
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for its action including:
(a) Precedents, especially that of France in Madagascar;
(b) The doctrine of "unneutral service" invoked against the
Netherlands South African Railway Company, which had made
facilities available to the Boer Government during the war;
(c) The exercise of a monopoly against the public interest (argument invoked against the Johannesburg Water Supply Concession);
(d) The fact that a conqueror is at liberty to fix the terms on which
it proposes to acquire the conquered country (justification invoked
against the West Rand Gold Mining Company).
The British Government was in a particularly awkward position
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103. This denial is all the more significant in the abovementioned case, in that it relates to "second-degree
colonization", in other words, to rights acquired not from
an indigenous sovereign but from a first European
colonizer ousted by a second. This attitude, with its
rejection of acquired rights, is to be found in other
examples. When Java was ceded to the Netherlands by
Great Britain in 1830, British subjects who in 1813 had
received grants of real property and lands on the island
from their own Government sought in vain, through four
years of diplomatic discussions, to obtain from the
Netherlands respect for their rights or compensation.87

Decolonization stands in a completely different context.
The economic liberalism and substantially equivalent
levels of development of the predecessor and successor
States caused the economic aspects of State succession
to be relegated to the background and impelled the
successor to leave the inherited economic situation almost
unchanged. The theory of State succession, and in particular the principle of respect for acquired rights, was
developed largely on the basis of the similarity of
economic conditions in the two States, whereas the
situation is radically different in the case of decolonization.

104. Thus, it will readily be seen that in the case of
colonization political considerations took precedence over
the juridical approach to the principle of acquired rights,
concerning which there was doubt as to whether the
principle existed at all or whether, its existence being
simply assumed, it was applicable to colonial situations.
With the reverse phase of decolonization, the same
parallelism of situations is to be seen, but with an intensification of the negative position, in the light of modern
developments. But in both cases—colonization and
decolonization—it is political expediency that has really
called the tune, and this makes the task of the jurist
more delicate.

107. Since the Soviet October Revolution, a feature of
world affairs has been the coexistence (more or less
precarious) of countries with different social systems.
Now, however, with decolonization, a feature of international relations is the existence of States at different
economic levels. It follows that, contrary to what
occurred in cases of traditional succession, decolonization
raises, perhaps for the first time, the problem of economic
distortion between States. And since the predecessor
State and the successor State are at different economic
levels, in contrast to what was the case with the traditional form of succession, the economic importance of
the problem of acquired rights becomes apparent. It is
for this reason that, while in the case of other types of
succession respect for acquired rights may be necessary
for reasons of equity, in this case it clearly frustrates the
whole development of the nation. This peculiarity cannot
be overemphasized if one is to understand (and how can
anyone codify without understanding ?) the strength of
the movements that are sweeping the world, where the
real antagonism, according to Nehru, is between the
industrialized and the non-industrialized. The distinctive
character of decolonization results from the fact that it
is accompanied in the more or less short term by structural
reforms. This inevitably makes succession by decolonization unique, for even if we accept the principle of
compensation for a few individual acts of expropriation
it would be illusory to expect it actually to be applied
in the case of very extensive structural reforms.89

B. NON-EXISTENCE OF ACQUIRED RIGHTS
IN THE CASE OF DECOLONIZATION
105. It has been noted above 88 that in succession by
decolonization the situation is quite different from what
it is in other types of succession. The latter do not,
ex hypothesi, involve any relationships based on subordination and hierarchy, on which colonization was
founded. Those relationships involve an antinomy of
acquired rights and decolonization, just as in parallel
fashion they caused the same incompatibility in the
context of colonization.
1. THE ANTINOMY BETWEEN ACQUIRED RIGHTS
AND DECOLONIZATION

106. Decolonization does not involve a mere nominal
change of sovereignty, as in cases of traditional succession
where one monarch replaced another in a given territory.
(Continued.)

in defending its actions in the case of the Transvaal concessions,
because it had had at the very same time to adopt the opposite
position as a claimant against the United States in the case of Spanish
concessions in the Philippines and Cuba, and against France with
respect to British acquired rights in Madagascar.
87
It is not possible within the scope of this report to give very
many examples. Suffice it to cite one more, namely, the well-known
claim of the Countess of Buena Vista. Don Sebastian Calvo de la
Puerta was the owner of the office, declared to be perpetual and hereditary, of alguacil mayor of the city of Havana, Cuba. This office,
which he purchased from the Spanish Crown in 1728 and conveyed
to the Countess of Buena Vista, who sold a moiety of it to a Mr. Duplessis, entitled its holder to inspect butcher's meats and to levy a
tax on every head of cattle slaughtered. Upon the occupation of
Cuba by the United States in 1898, these rights, which were of considerable monetary value, were not recognized (see para. 75 above).
88
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108. Rather than the "renewing function" (fonction
reconductive) of decolonization, it is its "reversing
function" (fonction inversive)90 that necessarily takes
precedence, in order to put an end to the relationships
based on domination. And these relationships are not
just political; indeed, it may be said that they are primarily
economic. Consequently, the process of decolonization is
inevitably a process of gradual destruction of certain
types of economic and financial relationships which
helped to maintain those relationships based on subordi88

Mr. Karl Zemanek, for instance, writes: "Thus it has perhaps
never occurred in European State successions that the aggregation
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after decolonization", Recueil des cours de VAcademie de droit
international de La Haye, 1965 (III), p. 288).
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nation. The relationship between the metropolitan country and its overseas possessions was nothing more than
a particular system of exploitation known as the "colonial
compact" regime. If the colonial system cannot operate
without a hierarchical economic order, characterized by
the predominance of the interests of the metropolitan
country and of its nationals and by the existence of a
structural imbalance between the colony and the metropolitan country, conversely decolonization can only be
the restoration of egalitarian structures, which implies
the rejection of certain economic situations resulting
from the colonial regime. Thus, it is clear that decolonization and the renewal of acquired rights are contradictory. Either decolonization or acquired rights must
be sacrificed.91 The colonial compact enabled the great
"dominant economies" (Francois Perroux) to keep themselves supplied with raw materials and foodstuffs by
distorting the flow of trade to the detriment of the
colonies. From the economic standpoint, colonization
is rather like grafting an artificial limb on the colonized
country, when a modern sector, "imported" and unintegrated, is installed in a traditional environment to
which it remains alien.92 The fundamental incompatibility between decolonization and acquired rights derives
from the fact that the successor State is confronted with
a choice, over which it cannot hesitate, between the
possible equity which requires it to respect private rights
and the real necessity which forces it to consider the public
interest and national development. It was for no other
reasons at bottom that the United Nations recognized
the right of peoples to dispose of their natural resources
and exploit them themselves, and exempted former
colonies from any acquired right and from payment of
any compensation.

2. ACQUIRED RIGHTS AND THE RIGHT OF PEOPLES
TO DISPOSE OF THEIR NATURAL RESOURCES

109. The very notion of the redistribution of wealth has
changed so tremendously that a mere reminder of what
used to be considered "equitable" suffices to show how
relative and how very fluid are the canons of international
ethics. It was in the name of an "equitable" redistribution
of wealth that Pope Alexander VI, by his famous bull,
divided the New World between its wrangling conquerors,
that the Congress of Berlin in 1885 carved anew the
bounderies of empires, and that Hitler's Germany and
Mussolini's Italy in the period between the two wars

called themselves "unsatisfied nations". 93 Today the
third world, in its Charter of Algiers (November 1967),
lays down for an equitable redistribution of wealth other
criteria which have become more objective through the
emergence as takers of countries which for centuries
were the taken. In the great-Power camp also, voices
are being raised against a world organized on the basis
of the "hand-out economy" and in favour of a rational
apportionment of resources between rich nations and
poor.94
110. That the new States have the absolute, inalienable
and permanent rights freely to dispose of their natural
resources, as proclaimed in resolution 1803 (XVII) of
the General Assembly of the United Nations of 14 December 1962, is no longer in doubt. This resolution,95
which is the charter of combat of the poor against the
rich and which was adopted by eighty-eight States, lays
down a number of principles which constitute an impressive whole possessing considerable moral force, even if
they are not yet binding legal rules. It is an instrument
for the economic liberation of formerly subject peoples.
Resolution 1803 (XVII) is a powerful conception expressing the contention of the proletarian peoples. It indicates
the path to be followed for the achievement of binding
legal rules on the lines it has laid down.
111. Paragraph 4 of resolution 1803 (XVII) formally
envisages the procedure of nationalization. But is it
implied that the new State will be bound, when nationalizing foreign interests, to pay the owner appropriate
compensation, as that paragraph stated ? It is significant
that in this well-known resolution one of the preambular
paragraphs—the drafting of which, it must be acknowledged, could profitably have been clearer—makes a
reservation in the case of successor States ''in respect of
property acquired before the accession to complete
sovereignty of countries formerly under colonial rule".
This preambular paragraph therefore excludes, in the
case of successor States that were formerly colonized,
the application of paragraph 4, which provides for the
principle of compensation.
112. This reservation reflects a profound change which
is there for all to see and which, at least in the case of
former overseas possessions, has put a stop to the strict
rule which efforts have been made to introduce that
nationalization automatically meant compensation. Sovereignty either is or is not; its existence cannot depend
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on the capacity to pay. There is incompatibility between
the concept of acquired rights and the affirmation of the
inalienable and permanent right of peoples to dispose of
their natural resources. If such a right is inalienable, it
is inconceivable that rights belonging to anyone other
than the people can arise, much less that they can have
the status of inviolable acquired rights. It may be asked
whether it is possible still to distinguish between the
imperium which was the prerogative of the State and the
dominium which was allowed to aliens for the exploitation of wealth. This distinction is a reflection of economic liberalism and is more and more out of place in
modern times, when many new States cannot conceive
of sovereignty without full right of ownership and
without removing private macro-power from the corridors of power.

115. These private companies—and they are still to be
found in every colony, with varying degrees of government powers—have their own methods of securing a
hold not only on the territory concerned, whether or
not it had become independent, and the metropolitan
country. Those methods are beginning to be understood
and studied by writers on political affairs, and it is
now known by what means, as varied as they were
effective, such groups have managed to make and unmake
both local and metropolitan Governments, and thus to
make and unmake the general policies of the States
concerned.98 This is where the root contradiction between
acquired rights and decolonization is clearly seen.
116. In addition, on the economic plane, these companies
continue to create "imported" sectors which in time
become veritable "enclave economies", shielded from the
impact of local conditions. As has been seen,99 these

3. STATE MICRO-POWER AND PRIVATE MACRO-POWER

113. State succession resulting from decolonization
nearly always pits against each other, "in an uncertain
struggle", a weak under-developed State and powerful
private interests whose propensity for dominating the
life of the country is the very condition of their survival.
Safeguarding the acquired rights of individuals does not
mean merely respecting, as a matter of equity, the small
saver who owns a few stocks and shares; in many cases,
especially for a new State, it means leaving effective
power in the hands of private companies and making
do with a sham of power commensurate with the situation of financial dependence in which the State finds
itself vis-a-vis these private companies. "Compare"
writes Duroselle, "the turnover of the company with
the State budget, and you will be astounded to discover
how immense is the former in relation to the meagreness
of the latter".96
114. These companies often began as chartered companies.
Throughout the sixteenth and seventeenth centuries, and
even up to the nineteenth century, they were the privileged
instrument of colonization. It is necessary to gauge
exactly what, in fact, respect for the acquired rights of
such companies would mean and what obstacles to
national development it would constitute, seeing that
these companies were granted by the colonizing State
with some of the powers of sovereignty, such as the right
to recruit armed forces, to levy taxes and to perform acts
of administration. Thus, these private companies enjoyed,
as chartered companies, some of the privileges of the
State and powers of government.97
96
J.-B. Duroselle, "Les conflits internationaux", Revue fianfalse
de science politique, vol. XVII, No. 2, April 1967, p. 287. Thus, the
powerful Union Miniere du Haut Katanga provided the Congo
(Kinshasa) with 50 per cent of its public revenue and 80 per cent of
its foreign exchange earnings (R. Kovar, "La 'congolisation' de
l'Union Miniere du Haut Katanga", Atmuaire francais de droit
international, 1967, p. 744). The Iraq Petroleum Company claimed
that it provided 85 per cent of the public revenue of Iraq (see B. Vernier, " La Syrie et l'lrak Petroleum", Revue fraitfaise de science
politique, vol. XVII, No. 2, April 1967, p. 304).
" Clearly, therefore, it is structurally impossible to draw a distinction between "public rights" and "private rights" in such cases.
For instance, the British South Africa Company, which was created
by a Charter granted by Queen Victoria on 29 October 1889, was

given wide powers in northern Bechuanaland, the northern and
western Transvaal and western Mozambique to conclude treaties,
promulgate laws, preserve the peace, maintain a police force and
acquire new concessions. Thus, the chartered company "is vested
with political, administrative and economic functions. It is the public
and administrative authority." (G. Fischer, "La Zambie et la British South Africa Company", Revue francaise de science politique,
vol. XVII, No. 2, April 1967, pp. 329-338). Even when a new agreement was reached (the Devonshire Agreement of 1923), the chartered company was accorded recognition in perpetuity of the mineral
rights it owned in Northern Rhodesia. When copper was discovered,
the chartered company itself granted concessions to the operating
companies, which in exchange paid royalties to it. Thus, this private
company symbolized the State and did not operate itself, but collected royalties.
A fresh agreement of 14 September 1950 allowed the company to
retain its rights until 1 October 1996. Its rights and its income were
not to be subject to any duty or tax, but it was to pay 20 per cent of
its income to the Government of Northern Rhodesia. The United
Kingdom undertook to respect its acquired rights so long as Northern Rhodesia remained under British sovereignty, but it also
undertook to use all its powers to ensure that those same rights
were respected by the successor State. In fact, the Order in Council
which gave Zambia a Constitution provided for respect for acquired
rights, but the provision could be amended by means of a referendum favouring such action, if approved by the National Assembly
by a two-thirds majority. Such a procedure meant exposing both
the private interests and the United Kingdom to an outburst of
emotion on the part of the voters, and that is why such action was
never taken. It will be noted, however, that in its original form this
procedure went a long way towards protecting acquired rights by
constitutionally preventing the executive from encroaching on them
and requiring action by the people themselves and by their National
Assembly before such encroachment could take place.
98
See the works of writers on political affairs, including English,
American, Soviet and French authors. See, for example, in addition
to studies quoted above, P. Gilhodes, "La Colombie et l'United
Fruit Company", Revue francaise de science politique, 1967, No. 2,
pp. 307-317; N. Deney, "L'Egypte et la compagnie universelle du
canal maritime de Suez", ibid., pp. 293-299; J.-P. Bernard, "La
Bolivie et les compagnies productrices de mineral d'etain", ibid.,
pp. 317-329; H. Carrere d'Encausse, "Le confiit anglo-iranien
1951-1954", Revue francaise de science politique, August 1965,
No. 4, p. 737; D. Wise and Th. B. Ross, The invisible Government
(N.Y., Random House, 1964). J.-B. Duroselle (op. cit.) refers,
inter alia, to the cases of Firestone in Liberia, the United Fruit
Company against President Arbenz, and the Panama Company in
its relations with the secessionist Revolution of 1903 which separated Panama from Colombia. R. Anaya (Nacionalizacion de las
minas de Bolivia, Cochabamba, Tmprenta Universitaria, 1952) shows
how there arose in Bolivia a private mining "super-State", an antiBolivian monster, which "finances elections, appoints and deposes
ministers and presidents".
99
See para. 107 above.
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economic structures are so linked to the colonization
which produced them that it is impossible, unless the
colonization itself is continued, to confer on them the
sanction of inviolability. Even the juridical status of the
major companies—their legal form—cannot be dissociated from the colonial structure. The demise of
colonialism cannot but entail ipso facto the end of this
status.100
117. Some writers take the view that, in these cases, not
only should acquired rights not be respected by newly
independent States to the point where they themselves
are paralysed, but that even rights granted by those
States in complete sovereignty and irrespective of any
succession should be subject to review. As one author
writes of some African States,
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118. The purpose of these brief remarks was to indicate
some of the special features of the problem of acquired
rights in the case of decolonization. New conditions and
specific factors are also evident in the case of compensation by the successor State after decolonization.
C. NEW CONDITIONS AFFECTING THE PROBLEM OF COMPENSATION IN THE CASE OF
DECOLONIZATION
119. It is unnecessary to recapitulate here the differences
of opinion, described above,103 which occur among writers
in dealing with the problem of compensation in general
international law, and even more in discussing that
problem within the context of State succession. Such
differences of opinion are bound to become more pronounced when new factors peculiar to decolonization
are taken into account. These factors arise, firstly, from
a reappraisal of the principle of equity on which the
claim for compensation is based in the case of traditional
succession; secondly from certain structural obstacles
which inevitably preclude compensation; and, lastly,
from the inadequacy of the theory of unjustified enrichment. For all these reasons, there has been a tendency
to bypass the problem and to substitute co-operation for
compensation.

They provide too great advantages . . . . Some advantages are very
great, they are indeed abnormally great. For instance, the stabilization of legislation, tax regimes of long duration. It may be asked
why a State should mortgage the future to such an extent (p. 388).
. . . it may be asked whether an African State is not entitled to
invoke some arguments to justify its position, especially as closer
investigation of the situation shows that, in addition to the pressure
exerted on its will by the state of necessity (not recognized in public
international law), the African countries were subject to the pressures
which the major international companies were in a position to
exert at the time of the conclusion of the conventions of establishment. These are companies whose economic power is very great,
often greater than that of the States parties to the convention of
establishment. Are there not therefore grounds for introducing an
appropriate theory of invalid consent . . . ? There should be an
1. REAPPRAISAL OF THE ETHICS OF COMPENSATION
international economic law determining the extent to which coercion
exercised against a State by a private person by reason of his economic 120. The moral reasons for compensation have always
power can provide grounds for invalidation 101> m
been emphasized in general international law and in the

This, in accordance with the principle that peoples have
a permanent and inalienable right over their natural
resources, newly independent States (like any others)
should be recognized as having the right to denounce
those commitments which in the long run would be
clearly harmful to the economic development of their
countries. The International Law Commission has had
occasion to deal with some aspects of this subject in
connexion with its work on the law of treaties, and this
is not the place to reopen that discussion. It may be
noted, however, that according to some recent writers
excessive situations created by the successor State itself
do not merit being accorded inviolability. This being so,
where the acquired rights derived from similar situations
were created by the predecessor State, it would be even
more objectionable to impose recognition of those rights
on the successor State.

law of State succession, especially since no legal basis
for compensation has yet been found. Equity is still
the most frequently used argument. But, for ethical
reasons, many newly independent countries consider
that the problem of compensation is incorrectly formulated. The same arguments of equity, put to them as
justifying compensation, lead those countries to reject
it in the case of decolonization. In their opinion, even in
the most favourable case—the apparently theoretical
one in which conquest was not accompanied by the
seizure of indigenous property—there are no grounds for
agreeing to pay compensation on the attainment of
independence, because colonization has enriched the
metropolitan country and made a substantial historical
contribution to the industrialization, power and prosperity of the conquering State. Consequently, according
to this view, the latter has no acquired right to compensation but, on the contrary, has incurred a debt to its
former overseas possession. This view was expressed in
the final declaration of the Conference of Heads of
State or Government of Non-aligned Countries, held
at Belgrade in 1961, which maintained that the wealthy
States, "whose industrialization could not have taken
place without the exploitation of the colonies, were
indebted to the new States".104 This view is further

100
This is so in the case of all private companies, whether chartered or not, which possess sovereign privileges or government
powers.
The Special Committee for Katanga, which was responsible for
the fact that the Union Miniere "conditioned the whole economy
of the Congo" (R. Kovar, op. cit., p. 748), was devised, so far as its
legal machinery was concerned, directly in terms of the Belgian presence in the Congo. Various legal changes had to be made in it,
unsuccessfully, immediately prior to independence, before it was
103
finally abolished.
See para. 81.
101
101
Italics supplied by the Special Rapporteur.
Even
in the nineteenth century the German economist Werner
102
Ph. Kahn, "Problemes juridiques de l'investissement dans les Sombart, in studying capitalism, wrote: "We have become wealthy
pays de l'ancienne Afrique francaise", Journal du droit international, because entire races, entire peoples have died for us: continents
have been depopulated for our benefit."
1965, pp. 338-390.
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substantiated by reference to the expropriation of the
property of the indigenous inhabitants, which took place
without compensation. According to those holding this
view, the property rights derived from the innumerable
expropriations, concealed more or less skilfully by legal
artifices, do not entitle their possessors to claim acquired
rights or to expect compensation. They ask us to consider
the basic cause, the origin of these property rights, which
reveals that the apparent damage of today for which
reparation is claimed is itself the rejoinder to a more
incontrovertible and prolonged injury of the past.
121. There is a considerable amount of mutual misunderstanding between the two camps in this connexion.
The colonized pass judgement, not on the individuals
whose property is affected and who may indeed merit
protection, but on a general policy for which they draw
up a balance-sheet that precludes the payment of any
compensation because there is a balance in favour of the
former metropolitan country. This global approach is
opposed by the individualized reasoning of the victims,
who inevitably concentrate on their own particular
cases, for which they claim full compensation. In fact,
it is well known that during the colonization phase
individuals acquired very substantial resources without
payment. Free concessions were widely granted in some
territories, and even where the property was paid for,
the prices were ridiculously low.
122. It is thus difficult to see how equity or the principle
of unjustified enrichment could be applied in the case
of such property, which is simply being returned through
decolonization to the original owners who were dispossessed. This is so, for example, in the case of the
property known in Moslem law as waqf or habous property—that is religious property which is inalienable
and held in mortmain, the income from it being used
for social, religious or charitable purposes. During the
various stages of the conquest of the Moslem countries,
most of the colonial Powers failed to respect the legal
status of this property and, as successor States, expropriated it without paying compensation to the owners.
It is difficult to see why the new successor States created
by the reverse process of decolonization should be
obliged to pay compensation in order to validate the
recovery of this property, which was usurped—something
that it is hard to forget because of the religious character
of the property. The fact that this is as much a problem
of public policy as of elementary equity makes the
inadequacy of the theory of unjustified enrichment
particularly apparent.105
123. The successor State, which sometimes abandons its
global approach and meets the victim, who argues on
the basis of his individual case, on his own ground,
considers that, even then, the concept of "equitable"
compensation must be re-examined in the case of decolonization. According to the successor State, all the profits
obtained by concessionary enterprises, the re-use of
which outside the territory has caused injury to the
latter, should be taken into account in disputes con105
The habous property wrongfully appropriated by Mussolini
was returned to Libya by General Assembly resolution 388 (V),
of 15 December 1950.

cerning compensation claims. It is also pointed out that
in such cases it is not enough to refer to a traditional
concept of compensation based solely on the amortization of plant, which may already have been amortized
several times over, or to a concept that takes into account
the amount of capital originally invested, which may
have yielded a return of many times its own value. The
concessions granted have been exploited intensively with
high profits, so that the capital has been quickly amortized. Hence, any attempt to impose compensation for
enterprises whose operations have been so profitable
to their owners and so ruinous to the newly independent
territory would be tantamount to providing super-profits
for individuals who have already obtained the maximum
profits without concerning themselves greatly about the
economic development of the territory.106
124. When the moral debate concerning the equity of
compensation moves to the higher level of the problems
affecting the future of a whole nation, it is found that
the successor State encounters certain structural obstacles,
even where it is willing to pay compensation to those
who have shown proof of certain acquired rights.
2. STRUCTURAL IMPEDIMENTS TO COMPENSATION

125. Even if it were admitted that equity makes compensation permissible and advisable, the economic and
financial structures of the new country would in practice
prevent payment of it. This is a phenomenon peculiar
to succession by decolonization. The economies of the
colonial Powers are, ex hypothesi, managed according
to the principles of liberalism. For that reason, most of
the property left in the newly independent territory has
been privately owned. Land, housing, transport facilities,
industry, trade, and so on belonged to private parties.
Payment of compensation for all this property during
the structural reforms which may be necessary in the
course of decolonization would involve sums of such
magnitude as to be beyond the reach even of developed
countries. Payment of such compensation would almost
be tantamount to repurchasing the whole country. This
specific aspect of the problem should be taken fully into
account, especially in the case of former "settler colonies".
The successor State would be indebted almost in perpetuity—a situation which would place an intolerable
strain on its finances. No budget could bear such a
burden, even if it were spread over several decades.
Furthermore, in addition to its inequitable nature and
its structural impossibility, this "repurchase of freedom"

106
It should be added that the reaction of the newly independent
countries has sometimes been to oppose claims for compensation
with counter-claims based on the tax evasion attributed to private
companies. The Congo claimed 4,000 million Belgian francs from
Union Miniere in respect of taxes and duties for the period of the
secession of Katanga. Although this example concerns refusal to
pay taxes rather than tax evasion, it is nevertheless significant. The
following examples, although taken out of context, are also significant: when the Bolivian tin companies were nationalized, they
claimed $60 million, while the Bolivian State claimed $485 million
in respect of tax evasion; the United Fruit Company, which had
such power in Colombia that it could frustrate the State's right to
inspect its accounts by refusing to allow the Colombian tax authorities to carry out any investigation, was prosecuted for tax evasion.
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would be regrettably reminiscent of the period when
colonies were objects of commerce and were bought and
sold. Moreover, the process would involve massive
transfers resulting either from the payment of compensation or simply from "disinvestment", on so vast a
scale that it would inevitably ruin the economy of the
successor State. Because decolonization implies structural
upheavals, claims for transferable compensation place
the newly independent country in an especially difficult
position. From the point of view of the owner of the
property, respect for his right of ownership is not enough;
the possibility of transferring profits and capital is of
fundamental importance to him. Yet, whatever the
goodwill of the newly independent successor States, they
are faced with the absolute necessity of balancing monetary transfers and cannot allow an outflow of capital
resulting from substantial disinvestment without irremediably jeopardizing their economies. Furthermore, experience has clearly shown that a successor State which
gives the predecessor State an undertaking to permit the
free movement of capital will find it very difficult to
maintain that freedom indefinitely.
126. To raise the discussion to a higher plane, we feel
that there is even more reason to apply to the successor
State the principle which is accepted in the case of any
State that finds itself in difficulties. This principle was
formulated as follows in the Turkey-Russia arbitral
award of 11 November 1912: "International law must
adapt itself to political necessities. The Imperial Russian
Government expressly admits (Russian reply, p. 33 and
note 3) that the obligation of a State to carry out treaties
may give way 'if the very existence of the State should
be in danger, if the observance of the international duty
i s . . .self-destructive'." 107 The United States, for example, wisely recognized this principle, even as a creditor,
when it stated in its reply to a British note of 1 December 1932: "Nor does the principle of the capacity to
pay require the foreign debtor to pay to the full limit of
its present or future capacity. It must be permitted to
preserve and improve its economic position, to bring its
budget into balance, and to place its finances and currency
on a sound basis, and to maintain, and if possible, to
improve the standard of living of its citizens."108
127. It has been pointed out that the acquired right to
compensation is very fragile,109 since a solid foundation
has still not been found for it. It was believed that the
duty to pay compensation could be justified by the
doctrine of unjustified enrichment. This doctrine, which
has been carried over from municipal private law, is
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open to methodological objections based on the principle of such transposition. Above all, however, it is
largely inapplicable in the case of succession resulting
from decolonization.
3. INADEQUACY OF THE THEORY OF UNJUSTIFIED
ENRICHMENT

128. First of all, from the technical point of view it is
difficult, if not impossible, to prove {a) that the successor
State has been enriched, (b) that the enrichment took
place at the expense of the claimant, and (c), that the
enrichment is unjustified.
129. It will be clear from the brief references above 110
to chartered companies and colonial companies that it
would be pointless, unjust and sometimes incongruous
to apply the theory of unjustified enrichment in their
case. For example, it is difficult to see on what the
British South Africa Company could base its claim for
compensation from the Zambian Government. Through
an anachronistic survival of institutions and concepts
which were not only colonial but feudal, this company
held the rights to all the ores which had been or might
be discovered in Zambia. Under the agreements of 1923
and 1950 with the United Kingdom Government, it
was permitted not only to make no investments (the
expropriation of which might have justified the payment
of compensation) but even to refrain from any work or
activity on its own account. In lieu of the State, it
possessed the unconscionable privilege of granting concessions to operating companies, receiving royalties in
exchange. It thus enjoyed what one author has rightly
called the "status of a roi faineant" and "did nothing
for itself except collect income".111 This is one example
among many to show that, although the theory of
unjustified enrichment may be applicable, it should be
applied not to the successor State but to the possessors
of this kind of "acquired right"; it was really the company
which was unjustifiably enriching itself.112
130. In a rather similar connexion, it may also be noted
that the theory of unjustified enrichment makes little
sense where, for example, the successor State nationalizes
without compensation public services which show a
deficit. In this case, the non-renewal by the successor
State of concessions granted by the predecessor State
to private companies has a special purpose, namely, the
transfer to State ownership of enterprises which are
clearly of public utility but are operating at a loss because
the cost of their development cannot be met by increasing
charges to the public for electricity, transportation, etc.,
since this is considered undesirable. In this case the
successor State would find it difficult to maintain the

107

Carnegie Endowment for International Peace, The Hague
Court Reports (New York, Oxford University Press, 1916), pp. 317318.
108
Quoted by G. Jeze, op. cit., p. 392. For English text see British
and Foreign State papers, 1933, vol. CXXXVI, p. 892.
109
If the problem of acquired rights is reduced to that of compensation, one problem that has not been studied is the following:
if the predecessor State acknowledged its liability to pay compensation for acquired rights but did not pay it before its demise, does the
successor State assume liability for that compensation or for compensation in lieu of it?
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See paras. 113 ff.
G. Fischer, op. cit., p. 332.
112
It was argued that the expropriation of the British South
Africa Company would harm the credit of the future State, Zambia,
and discourage private investment. However, it was difficult to argue
that the credit of the State made it necessary for Zambia to continue sharing concession rights derived solely from its own sovereignty with a company which was not only foreign but privately
owned. It was scarcely conceivable that the expropriation of a company not concerned with investing could discourage investment.
111
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acquired rights—that is, to renew the concession—for it
would then be called upon to subsidize foreign companies,
a course which might be unpopular with the taxpayers.
This explains the nationalization of certain public utilities
in Tunisia, for example.
131. Again, how could compensation be paid for rights
acquired during what the Special Rapporteur described
in his first report as the periode suspected that is to
say, rights which were admittedly acquired legally
according to the legislation of the predecessor State but
were obtained hastily just before independence under
ad hoc regulations, with the obvious aim of reducing or
impoverishing the patrimony of the successor State ? If
the theory of unjustified enrichment were to be applied,
it would in this case be applicable not to the successor
State but to the predecessor State, which had tried to
impoverish its successor. A typical case of rights acquired
during the periode suspecte is that of the Union Miniere
du Haut Katanga.114 Shortly before the Congo became
independent, a Belgian Act of 17 June 1960 gave Belgian
companies incorporated under colonial law the option
of transferring their head offices to the Congo and being
subject to Congolese law or of placing themselves under
Belgian law while maintaining operational offices in the
Congo. This Act was designed to remove the Union
Miniere, which naturally opted for Belgian law, from the
control of the new Congolese authorities. The Special
Committee for Katanga, which had set up the Union
Miniere and in which the Belgian State held a two-thirds
majority, was dissolved only a few days before independence so that the two-thirds majority would not pass
to the Congolese successor State. The dissolution was
not recognized by the Congolese Government, which,
after adopting a Constitution that protected the nation's
rights over its natural resources,115 proceeded to dissolve
the Committee for a second time, without compensation,
by a Decree of 29 November 1964. After many vicissitudes and the conclusion of the Belgian-Congolese
Agreements of February 1965, which remained a dead
letter, an agreement between the Congolese Government
and the Union Miniere, which did not provide for compensation, was signed on 15 February 1967.116
113
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document A/CN.4/204, p. 104, paras. 68 and 69.
114
The case which may be cited as an example in the context of
traditional succession is the Chorzow Factory Case [P.I.C.J., 1928,
Scries A, No. 17]. In June 1922 Poland extended to Upper Silesia,
which it had regained from Germany, the operation of a Polish
law declaring void certain rights created or alienated by the Reich
during the periode suspecte, between the Armistice and the actual
transfer of sovereignty.
115
The Constitution of 1 August 1964 protects private property,
but paragraph 4 of article 43 provides by way of exception that
"the legal status of transfers and grants of land made before 30 June
1960 shall be finally determined by a national law". This was the
law known as the Bakajika law (from the name of its sponsor),
"Legislative Ordinance No. 66-343 of 7 June 1966 restoring to the
Congo all land, forest and mining rights granted to any individual
or body corporate, whether in full ownership or on a joint basis,
before 30 June 1960..." (art. 1) [Moniteur Congolais, Kinshasa,
No. 15, 15 August 1966, p. 560].
118
According to the Chairman of the Union Miniere, the property seized was worth about 40,000 million Belgian francs. However, the Union miniere, the "corpse which is alive and well" (Le
Monde, 14 February 1967, p. 5), "continues to play an important
role in the economy of the Congo" (R. Kovar, op. cit., p. 775).

132. Lastly, on a more general plane, it is argued that
the theory of unjustified enrichment is completely
inapplicable because enrichment can be considered
legitimate in the case of decolonization; it is not
unjustified, since it constitutes compensation for the
exploitation of the territory during the preceding decades.
133. Because the question of compensation presents so
many difficulties, not to say, intractable problems, there
is a growing tendency to bypass it, reflected in the preference for global settlements and in the substitution of
co-operation for compensation. Co-operation performs a
dual function here, its main function being to provide
for a measure of continuity—a notable feature of which
is the preservation of acquired rights—while its secondary
function is to help to mitigate the effects of measures
for the confiscation of those rights where they cannot be
respected.

4. BYPASSING THE PROBLEM OF COMPENSATION:
GLOBAL SETTLEMENTS AND CO-OPERATION

134. When the successor State pays compensation, it
does so for reasons in which political expediency plays
a certain role. It is rarely commensurate with the damage
sustained. There is a growing tendency to adopt a global
approach to the problems and a "lump-sum" approach
to compensation. The predecessor State and the successor
State settle their differences on a global basis by subrogating themselves to their nationals. Nationals of the
predecessor State are paid compensation by their own
State. The global, lump-sum nature of the financial
settlements, which involve a number of factors unrelated
to a precise inventory of the property concerned or to
a purely financial evaluation of the problems, shows that
the theory of unjustified enrichment is outdated, if
indeed it was ever applied in a consistent manner which
would confirm its existence as a rule of international law.
By its very nature, the concept of a settlement which is
both global and lump-sum and involves political factors
of all kinds excludes the concept of unjustified enrichment
stricto sensu.
Compensation is only one of the factual elements in
a vast economic and financial transaction. This transaction is often arranged within a specific context, namely,
that of co-operation. The metropolitan Powers, anxious
to retain a measure of influence in the spheres which
interest them, or at least to mitigate or postpone the
shock of structural upheavals, bypass the problem of
compensation by setting up a system of co-operation
which takes the form, inter alia, of financial aid to the
successor State. Since it is difficult to offer money with
one hand and demand it with the other, the provision of
financial aid to some extent precludes the payment of
compensation. The aid is granted in order to induce
respect for acquired rights—in other words, in order to
avoid from the outset any violation of those rights that
would raise the problem of compensation.
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5. LAW IN THE PROCESS OF FORMATION : UNITED NATIONS
GENERAL ASSEMBLY RESOLUTION 1803 (XVII) AND
NON-COMPENSATION

135. We conclude this rapid survey of the question by
referring to what was said above 117 regarding the various
resolutions of the United Nations General Assembly
concerning the absolute, inalienable and permanent
right of peoples over their natural resources and their
wealth. In one of the preambular paragraphs of General
Assembly resolution 1803 (XVII) of 14 December 1962,
the right to compensation in the case of succession by
decolonization was excluded. The United Nations thus
showed its awareness of the special nature of succession
in the case of newly independent States and indicated
the course to be followed in the work of codification and
progressive development of international law, with a
view to arriving at a positive law of non-compensation.
136. The fact is that, despite numerous precedents to
the contrary, non-compensation has acquired a force
which the jurist must take into account. Some salient
aspects of this practice are indicated below, although the
Special Rapporteur has not aspired to be exhaustive or
attempted to draw up a summary of cases and decisions,
which would be tedious, nor does he deny the existence
of practice to the contrary.
D. REJECTION OF ACQUIRED RIGHTS AND
OF COMPENSATION IN DECOLONIZATION
PRACTICE
137. An initial observation is called for. In his preliminary report, the Special Rapporteur noted that, since
decolonization was a phenomenon inclined to rapid
development and the relations between the former
metropolitan country and the new State might very soon
become different from what they should have been if
the agreements had been respected for a long time, the
International Law Commission could not concern itself
with abortive or precarious solutions.118 Thus, if we
eliminate the unambiguous case in which the agreements
preclude or do not provide for the payment of compensation, we are left with the case of agreements which
clearly make the successor State responsible for the
payment of compensation. But the problem is then to
determine whether we should base our reasoning on the
solutions provided for in the documents without ascertaining whether they have in fact been applied. In the
opinion of the Special Rapporteur, it is not possible to
speak of State practice with regard to compensation
where the agreements providing for such compensation
have remained a dead letter. " . . . the enormous amount
of work which went into the agreement between the
Netherlands and Indonesia makes a strange contrast
with the utter de facto sterility of this effort; the most
explicit, comprehensive and detailed of decolonization
agreements is also the one which has remained most
117
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completely a dead letter." 119 Consequently, only the
actual practice of States will be taken into account.
138. The important dispute between the Congo
(Kinshasa) and the Union Miniere du Haut Katanga was
the subject of a number of decisions. A legislative decree
adopted by the Tshombe Government on 29 November 1964, to which was prefixed a statement of
reasons constituting a veritable legal dissertation on
State succession, made no provision for compensation
for Belgian interests. A few months later, in February 1965,
the same Government signed an agreement which
reversed the decisions of the legislative decree of 1964
but which was itself called in question by the Mobutu
Government. The statement of reasons prefaced to a
1966 Ordinance 120 stated:
The land, forest and mining rights which the colonial companies
seek to retain by virtue of agreements concluded between them and
the "Independent State of the Congo" or "the Colony of the Belgian
Congo" from 1891 to 29 June 1960 do not constitute acquired rights
and are not enforceable against the Congolese State.... The successor
State is not bound by the acts of its predecessor.... The most
unassailable right of all, that of immovable property, must yield
if it is contrary to the public interest.... The new States have a
greater moral freedom—their legal authority being unquestionable—
to impose on private property the bases, limitations and regulations
called for by public utility and the general interest, which must be
placed above private interests.... Under the juridical order of the
new Congolese State, no individual or body corporate may claim
to retain any property rights over portions of the national territory
or over the substance of the subsoil that may have been granted
before 30 June 1960.

The statement of reasons ends with a second, equally
emphatic denial of acquired rights and of any compensation: "All rights of these companies shall revert to
the State unconditionally and without any compensation...
[because] the chartered companies were authorized by
the Power which established them to acquire settlement
rights without payment, to the detriment of the indigenous population." Finally, a new agreement between
the Mobutu Government and the Union Miniere du
Haut Katanga was signed on 15 February 1967. It made
no provision for the payment of compensation.121
139. Indonesia repudiated its external debt as soon as
it became independent. After the events of 1957, it was
decided to abolish all rights pertaining to individual
citizens of the Netherlands. On 8 October 1958, Indonesia
justified this step by stating that during the period
1950-1956, it had made every effort to fulfil the financial
and economic obligations which had been imposed on
it. It referred in particular to the problem of West Irian,
explaining that the only reason why it had agreed to
assume substantial successional obligations was because
the 1949 Round Table Conference Agreement had given
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it hope of the return of West Irian.122 On 31 Deccember 1958, Indonesia adopted a nationalization law
confirming the steps which had been taken. When West
Irian was incorporated into Indonesia, the agreement of
15 August 1962 stated that the successor State would
honour only those acquired rights which were "not
inconsistent with the interests and economic development
of the people of the territory".123 The inevitable effect
of this important provision was to deprive acquired
rights of their substance.
140. In Ghana, a commission was established after
independence to examine the question of concessions.
In the report which it submitted on 31 December 1958,
it noted the existence of 527 concessions granted to
United Kingdom, South African and Netherlands
companies. The Commission concluded that acquired
rights should be rejected. It observed that those who had
granted the concessions, being illiterate, had not understood the full significance of the instruments, which the
concessionnaires themselves had drawn up in their own
interests. The consideration was illusory and the profits
excessive. The Ghanaian Government endorsed the
Commission's report and enacted three laws in 1962.
Two of these laws provided for the straightforward
return of all the country's natural wealth and all common
land to the public domain of the Ghanaian State.124
The third law,125 which regulated the concession system
and, as recommended by the Commission, established
a special tribunal empowered to cancel any concession
or to vary its terms, provided (in article 5) for the possible
cancellation of any concession held by an alien if it was
or might prove prejudicial to public safety or interests.
141. The practice of non-compensation was quite
widespread in North Africa, especially in the case of
land.126 In Algeria, land belonging to aliens was nationalized by the Decree of 1 October 1963. Since compensation was precluded, the only problem was the reimbursement of farming costs incurred in respect of the current
harvest. These costs were met by the predecessor State
from the funds earmarked for French aid to Algeria. In
the Evian Agreements of 19 March 1962, which provided
for respect for acquired rights, France had given its
prior approval to any land reform that the Algerian
Government might decide to introduce and had agreed
to assist in its execution. Acquired rights relating to
hydrocarbons, based on the Saharan Petroleum Code
123
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which predated independence, underwent far-reaching
but none the less negotiated changes. Vacant real property used for housing or for purposes of tourism,
handicrafts, commerce or industry was first placed under
State protection and then nationalized, usually without
compensation. The subsequent negotiations between
Algeria and France led to a comprehensive financial
settlement, which bore very little relation to the value of
the property.127 In Morocco, an agreement concluded on
24 July 1964 made France responsible for the greater
part of the compensation paid to its own nationals.
On 12 May 1964, Tunisia nationalized all land which had
remained in the possession of aliens and made any
compensation somewhat illusory by affirming the principle of the non-transferability of compensation. In 1958
La Goulette power station, which supplies the capital
with electricity, was nationalized, likewise without
compensation.
142. In the Democratic Republic of Viet-Nam, France
did not succeed in ensuring respect for its acquired rights
when the Yunnan Railways were nationalized. The
payment of retirement pensions to French personnel
was soon terminated.
These and other precedents sometimes force the predecessor State itself to assume responsibility for the
payment of compensation to its nationals.

E. THE TREND TOWARDS COMPENSATION
BY THE PREDECESSOR STATE
143. There seems to be a gradually increasing tendency
to make the predecessor State, and not the successor
State, responsible for payment of compensation in
respect of measures by the new sovereign which affect
the patrimonial rights of aliens. This solution mitigates
the effects—which are sometimes grievous to the individual—of the accession of colonized peoples to political
and economic independence. Any major upheaval such
as that which results from the substitution of one
sovereign for another, and particularly from a change
in economic structures, inevitably affects the situation of
individuals. In view of the extent of the damage unavoidably sustained by private persons, the latter turn
to the former colonial Power, claiming, if necessary,
that it bears the responsibility. The former metropolitan
countries are beginning, somewhat hesitantly, to take
the course of paying more or less full compensation to
their nationals.
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Succession of States and Governments
1. THE EXPERIENCE OF FRANCE

144. French municipal law, for example—which in this
context mainly reflects a concern for the rehabilitation
and reabsorbtion of individuals repatriated from the
former French dependencies—has made certain concessions to this trend and is taking the first steps towards
the establishment of a system for the payment of compensation by the predecessor State. This is the purpose,
for example, of the Act of 26 December 1961, article 4
of which provides that "a special law shall determine, in
the light of the circumstances, the amount of compensation and the procedures for its payment in cases
where dispossession and losses have been definitively
established".128 The Act contains a commitment to
provide compensation for the injuries suffered by the
overseas French. This new principle, which is emerging
slowly from the mists of still hesitant legislation, has
been applied even in the context of co-operation between
the predecessor State and the successor State. This policy
of co-operation includes the granting of financial aid to
the successor, and the predecessor State sometimes
deducts from such aid an amount equivalent to the
compensation it is to pay to its repatriated nationals.
2. THE EXAMPLE OF THE UNITED KINGDOM

145. When the Federation of Rhodesia and Nyasaland
was dissolved in 1963, the Rhodesian Government
contended that the United Kingdom was responsible
for the payment of the federal debt. A clearer example,
however, is provided by Zambia's abolition of the rights
of the British South Africa Company. The United
Kingdom paid the chartered company £2 million.129
3.

THE COLONIAL LOANS OF

IBRD

146. Lastly, it may be noted that the International Bank
for Reconstruction and Development, in its Loan
Regulation No. 4,130 stipulates that the metropolitan
country shall guarantee loans granted to dependent
Territories. The guarantee is always provided by the
Power of which the Territory granted the loan is a
dependency. This system has the effect of negating the
principle of the localization of debts. In particular, it
means that when the Territory becomes independent,
two States are legally responsible for payment of the
debt—the successor State as the principal debtor, and
the predecessor State as the guarantor. For example,
IBRD called upon Belgium, as the contractual guarantor,
to settle the debt not paid by the Congo.
147. In short, the course of development may be outlined
as follows: at the outset, the successor State was held to
be the only debtor, but this concept was replaced by
another, according to which the successor State and the
predecessor State were held to be jointly responsible for
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payment of the debt. Now there is a growing tendency
to regard the predecessor State as solely responsible for
the payment of compensation to its own nationals.
However, this is not a rule common to the municipal law
of all the former metropolitan countries, much less a
rule of international law.

Conclusion
148. The concept of acquired rights is not only indefinable and full of ambiguities, but also ineffective.
International law has not raised it to the status of a
principle. It is largely influenced by political considerations. Where legislation is amended without a change of
sovereignty, acquired rights have certainly not always
been respected, and where they have, it has been for
reasons unconnected with law. The same tendency to
ignore acquired rights is clearly present in the case of
State succession. In this context, however, the legal
aspect becomes more obscure and acquired rights seem
more indefinable and incongruous. If the predecessor
State can free itself from rights which it has itself created,
why should those rights be binding upon the successor,
which has had no part in their creation ? The change of
sovereignty, which has given rise to discontinuity by the
very fact of the existence of two different, independent
juridical orders where there was previously only one,
results in a hiatus and the extinction of pre-existing rights.
149. The theory of acquired rights cannot be salvaged
by contending that it has two different aspects—the
inviolability of legal situations created under the preceding juridical order, and the simple right to compensation—for this distinction has wrecked the whole theory.
It is gratifying to note that the only point relating to this
very complex subject on which there is unanimity—complete agreement among all writers, borne out by consistent
diplomatic and judicial practice—is that the existence of
acquired rights has never implied the inviolability of
existing situations or the impossibility for a State,
whether a successor or not, to undertake any reform it
considers desirable. It was necessary to concede that
the inviolability of existing situations was not an argument that could be invoked against the State; for to
deny the latter the power to take such measures as it
deemed essential in the general interest would seriously
impair its sovereignty. However, if there has never been
an acquired right to the maintenance ne varietur of a
given situation, the theory of acquired rights is useless.
In any case, it does not provide a completely satisfactory
explanation, since a basis would still have to be found
for the theory itself; otherwise, the obligation to respect
acquired rights would be justified tautologically by the
theory of acquired rights.
150. The search for a basis for the theory reveals two
possibilities. The first establishes a close link between
the successor State and the predecessor State and bases
the obligation to respect acquired rights on the transfer
of sovereignty itself. Those who hold this view thus
clearly endorse the idea of continuity, without substantiation, in a case where a priori the change of sovereignty
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should logically entail rupture as a result of the creation
of a new juridical order. The supporters of this view
reason as though the two juridical orders were not
independent of each other and contend that the obligation created under the one exists anew under the other,
without giving a satisfactory explanation for this phenomenon. They simply assert that the obligation is transmitted, together with the sovereignty, to the successor
State.
151. According to the second view, which seeks to provide a more satisfactory explanation, the obligation is
not transferred as such to the succeeding juridical order,
but is transformed into an international obligation on
the successor State. More specifically, since the internal
juridical orders of the two States do not provide grounds
for the transfer of the obligation, the latter can survive
only on the basis of a third order, the international
juridical order. The latter would, according to this view,
impose on any successor State an international rule of
respect for acquired rights. According to this view, the
obligation of the predecessor State does not survive, but
is replaced by an international duty deriving solely from
international law. Thus, the immutability of pre-existing
situations, derived from a former non-transmittable
obligation, would not be imposed, but a new international
duty would be created which would merely place on the
successor State an obligation to pay compensation. However, it has not been possible to prove the existence of
such a rule of international law.
152. This brings us back to the other position, which
reduces the theory of acquired rights to the obligation
to pay compensation. But if, as has been agreed, the rule
of the inviolability of situations does not exist, there is
no basis for the rule of compensation. Where legislation
is amended without a change of sovereignty, the obligation to pay compensation necessarily derives from
encroachment on an acquired situation and corresponds
to the payment of damages. In municipal law, the one
(the obligation to pay compensation) can be justified
only by the other (failure to fulfil an obligation to maintain acquired situations). The one is thus supported
by the other. This reasoning may be applied a fortiori
in the case of State succession. If in the intertemporal
municipal law the existence of an obligation to pay
compensation depends upon the presence of a link, the
absence of that link in the law of State succession, where
it is in fact acknowledged that there is no rule relating
to the maintenance of acquired situations, leaves the
alleged obligation to pay compensation without foundation or support.
153. Thus, the theory of acquired rights is useless and
explains nothing. Furthermore, it somewhat paradoxically
creates uncertainty where it seeks to provide stability.
To impose acquired rights in economic and financial
matters on countries which subscribe to collectivist

doctrines, or even on the developing countries in general,
is a course which, it has been noted, "will in the end
neither help to preserve private property nor strengthen
the power of international law".131 This course leads
many States to question the rules of international law
without providing better protection for private rights.
Similarly, to limit the right to nationalize by capacity
to pay is not as equitable or as wise as is sometimes
thought. The right to nationalize is an attribute of
sovereignty. Sovereignty either is or is not. It cannot be
held to depend on a capacity to pay. This position would,
in any case, imprison the newly independent countries
in the vicious circle of poverty: they cannot nationalize
because they are poor, and they remain poor because
they cannot nationalize. This theory may be ultimately
self-defeating, for by making the smaller successor
States more aware of the impasse in which it imprisons
them, it accelerates the tendency to refuse compensation.
154. Cavaglieri, as Rapporteur of the 1931 Cambridge
session of the Institute of International Law, felt able to
conclude:
Consequently, we cannot accept as a general rule of law the principle
supported by several writers, namely, that the annexing State
should respect the rights acquired by third parties under the legislation of the extinguished State. The dissolution of this legislation
logically entails the dissolution of claims based on it, unless the
annexing State recognizes them wholly or partially by maintaining
the legislation on which they depend, in so far as they are not
contrary to its interests and its legislation relating to public policy.
Thus, there in no general obligation to protect acquired rights,
deriving from the principles of international law relating to State
succession, but a recognition the effectiveness and extent of which
depend entirely on the free will of the annexing State.132

155. Hence, acquired rights are respected only if the
successor State so wishes, or if its competence is limited
by treaty. Even in the latter instance some writers
consider, at least in the case of decolonization, that the
excessive advantages granted more or less freely by the
new State give it the right, in the light of its urgent
development needs, to repudiate its commitments, not
only on the basis of the theory of treaties but even on
that of State succession.133
156. However, the competence of the successor State is
clearly not unlimited. Its actions should always be
consistent with the rules of conduct that govern any
State; for it is, first and foremost, not a successor State,
but a State—in other words, a subject having, in addition
to its rights, international obligations the violation of
which would engage its international responsibility.
131
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