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EXPLANATORY NOTE: ITALICS IN QUOTATIONS
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asterisk, the italics have been supplied by the Special Rapporteur.

I. Introduction
A.

THE BASIS OF THE PRESENT REPORT

1. The Special Rapporteur's first report on this topic,1
submitted to the International Law Commission at its
twentieth session, was of a preliminary character. It
included four introductory articles designed to define the
use of certain terms, notably the use of the term "succession" in the draft, and the relation of the draft to certain
categories of international agreements. At that session,
in conjunction with Mr. Mohammed Bedjaoui's first
report on succession of States in respect of matters other
than treaties,2 it was the subject of a summary examination
by the Commission.8 Having regard, however, to the
preliminary character of its discussion of the two reports,
the Commission did not take up the study of the four
introductory articles proposed by the Special Rapporteur.
2. The Special Rapporteur's second report on succession
in respect of treaties,4 submitted at the twenty-first session,
contained an introduction and four articles designed to
be a first group of substantive articles setting out general
rules on succession in respect of treaties. The heavy calls
1
Yearbook of the International Law Commission, 1968, vol. II,
p. 87, document A/CN.4/202.
* Ibid., p. 94, document A/CN.4/204.
8
Ibid., pp. 216-222, document A/7209/Rev.l, paras. 44-91.
* Ibid., 1969, vol. II, p. 45, document A/CN.4/214 and Add.l
and 2.

made on the Special Rapporteur by the second session
of the United Nations Conference on the Law of Treaties
and by proceedings before the International Court of
Justice prevented him from submitting a more extensive
series of articles. These and other factors led the Commission to defer its consideration of the topic of succession
in respect of treaties to its twenty-second session; and in
consequence, the second report has not yet been taken
up by the Commission.
3. The present report assumes the form of a continuation
of the Special Rapporteur's previous report and is intended to be read in conjunction with it. Members of the
Commission are, therefore, asked to treat the "Introduction" and the four draft articles of the second report as
an integral part of the present report.
4. The four articles embodied in the second report are
not a repetition of the four introductory articles included
in the first report. The reasons are partly given in paragraph (6) of the commentary to article 1 in the second
report,6 but a further word of explanation may be helpful.
After a preliminary study of the topic, the Special Rapporteur concluded that the task of codifying it is more one of
determining the implications of cases of succession within
the law of treaties than of integrating treaties into a
general law of State succession; and that the present
draft should therefore be envisaged as an addendum or
sequel to the codification of the general law of treaties
8

Ibid., p. 51.
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then in progress at the Conference on the Law of Treaties.
In consequence, the Special Rapporteur proposed in his
first report that Part I of the present draft, like Part I of
the Vienna Convention on the Law of Treaties (hereinafter
called Vienna Convention),6 should begin by clarifying
the scope of the international agreements covered by it,
the use of certain terms, the relations of the draft to
international agreements not within its scope and the
application of the draft to treaties constituting international organizations or adopted within an international
organization. He also proposed, as a complement to
what is now paragraph 2 (a) of article 62 of the Vienna
Convention, a further introductory article making a
general reservation in regard to boundaries resulting from
treaties. Although, as already noted, the four introductory
articles were not discussed at the twentieth session, some
members of the Commission then indicated that at such
a preliminary stage of the Commission's work on succession of States they did not wish to prejudge the relationship between the present topic and the codification of the
general law of treaties. It was in deference to the wishes
of those members that the Special Rapporteur omitted
from his second report the introductory provisions dealing with that relationship.
5. The Special Rapporteur sees no difficulty in postponing consideration of the introductory articles, provided that certain assumptions are made as to the basis
of the Commission's work. Further study of the topic
has only served to reinforce his view that its codification had to be oriented closely to that of the general
law of treaties. As clearly appears in the commentaries
to articles 2 to 4 of the second report and the commentaries to the further articles added in the present report,
the implications of the provisions of the Vienna Convention have constantly to be taken into account in codifying
the law of succession in respect of treaties. The Special
Rapporteur has therefore felt bound to treat that Convention as an integral part of the legal foundations of the
present draft. He has also felt bound, in the interests of
uniform and coherent codification, to proceed on the
basis that the present draft must be such as can be read
together with the Vienna Convention, both in its language
and in its provisions. In consequence, notwithstanding
the fact that the introductory articles proposed in the
first report are for the time being left aside, the draft
articles now submitted assume the relevance to them of
the provisions of the Vienna Convention concerning the
use of terms, the international agreements within the
scope of the articles and treaties constituting international
organizations or adopted within them. As to succession
in respect of boundaries resulting from treaties, this
question is inescapable in connexion with so-called
"dispositive" treaties, but its consideration can be deferred
until a later point in the draft articles.
6. The need to assume the relevance of the introductory
provisions of the Vienna Convention is well illustrated
by article 7 of the present draft concerning succession in
respect of multilateral treaties. If the Special Rapporteur's
• Official Records of the United Nations Conference on the
Law of Treaties, Documents of the Conference (United Nations
publication, Sales No.: E.70.V.5), p. 287.

reading of the treaty practice is correct, it is today a
generally recognized rule of international law that a new
State has a right to establish itself as a party to a multilateral treaty in force in respect of its territory prior to
its independence by notifying the parties of its succession
to the treaty. Then the question at once arises as to the
extent to which this rule applies to a treaty which is a
constituent instrument of an international organization
or a treaty adopted within an organization. And, as
paragraphs (9)-(18) of the commentary to article 7 clearly
show, any specific rule on the point proposed by the
Commission is likely to be unacceptable unless its application is made subject to "any relevant rules of the organization" by a provision corresponding to that contained
in article 5 of the Vienna Convention.
B.

THE SCHEME OF THE DRAFT ARTICLES

7. The present draft is, therefore, to be taken as beginning with the four articles contained in the Special
Rapporteur's second report. Article 1 concerns the use of
certain terms for the purposes of the draft and is followed
by three articles of a general character. Article 2 formulates the principle commonly spoken of as "the moving
treaty frontiers" principle; article 3 deals with the legal
implications of a so-called "devolution agreement"
entered into between a predecessor and successor State,
and article 4 with the legal implications of a unilateral
declaration made by a successor State in regard to the
continuance in force of its predecessor's treaties. These
four general articles may, for present purposes, be regarded as forming part I of the draft articles. As already
indicated, the Special Rapporteur considers that ultimately certain other general provisions should be included in
part I, and in that event the precise composition of part I
may need reconsideration. But for the time being it will
be convenient to treat the four articles of the second
report as constituting part I of the draft articles.
8. The present report, therefore, continues with part II
of the draft articles, which is entitled "New States". This
title requires some explanation, first, because the phrase
"new State" is used here and throughout the draft as a
term of art and, secondly, because of its significance in
relation to the logical arrangement of the draft articles.
9. The term "new State" as used in the present articles
means a succession where a territory which previously
formed part of an existing State has become an independent State. It thus covers a State formed either through
the secession of part of the metropolitan territory of an
existing State or through the secession or emergence to
independence of a colony; but it excludes a State formed
by a union of States, by a federation of a State with an
existing State, by the termination of the protection of a
protected State or by the emergence of a trusteeship or
mandated territory to independence. The Special Rapporteur's reason for proposing that the term "new State"
should, at the present stage of the work, be given this
special meaning is to postpone until later the consideration of new States whose particular form of succession
may arguably call for some differentiation in the rules
applicable to them. On close examination, the Commission may or may not conclude that States arising through
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other particular forms of succession are in any respect
governed by different principles from those applicable
to a new State in its purest form. But for purposes of
study it seems convenient, and even essential, first to
identify the basic principles applicable to "new States"
in their purest form before considering the possible
effect of special factors in particular cases of succession.
10. The logical scheme of the draft articles is, therefore,
that part I should contain certain general provisions,
part II the basic rules regarding succession in repects of
treaties applicable to new States, and part III any special
rules called for in connexion with particular cases of
succession such as union of States, a federation of a
State with an existing State, the termination of the
protection of a protected State, and the emergence of a
trusteeship or mandated territory to independence. If the
Commission should conclude that some of these particular cases, e.g. trusteeship territories and mandated
territories, do not differ in any material way from "new
States" as here defined, it may decide to review the definition of a "new State". But for purposes of study at the
present stage of the work there seems to be advantage
in adopting a logical structure of the draft articles which
enables the rules for new States in their purest form to be
settled first in part II and the other cases of succession
then to be examined seriatim in part III. Any matters
that may remain can then be included in a final part.
11. Although in the present report the text begins
substantially with the articles in part II, it is necessary
first to explain the use of three further terms in the
draft. Accordingly, the text of the draft articles and
commentaries opens with three additions to the provisions of article 1 regarding the use of terms.

Commentary
(1) "Vienna Convention". The relevance of the provisions of the Vienna Convention on the Law of Treaties
as part of the legal foundations of the present draft has
been underlined in paragraphs 4 to 6 of the introduction
to this report. It is true that the Convention is not yet
in force and will not come into force until thirty days
after the date of the deposit of the thirty-fifth instrument
of ratification or accession. It is also true that, in general,
the absence of any cross-references in codifying Conventions may perhaps slightly improve the prospects of
States' ratifying or acceding to them. But in codifying
the law of succession in respect of treaties it is necessary
to have a fairly precise and well-accredited version of the
general law of treaties as a frame of reference; and this
need can be met only by the Convention on the Law of
Treaties adopted at Vienna on 22 May 1969. The Commission would indeed be stultifying its own work if it
were not to take the provisions of that Convention as the
necessary basis for its codification of the present topic.
Furthermore, reference to pertinent provisions of the
Vienna Convention, e.g. in article 9 of the present draft
articles dealing with succession in respect of reservations,
may sometimes enable substantial economies to be made
in the drafting of the present articles. Accordingly, the
Special Rapporteur has thought it appropriate, at any
rate at this stage of the work, to use cross-references to
pertinent provisions of the Vienna Convention where
this may serve to streamline the present draft. Since
there are now several Vienna Conventions in existence,
it seems desirable, in order to avoid the need to spell out
the full title of the Convention each time, to state in
Article 1 that the term "Vienna Convention", as used in
the present articles, means the Convention on the Law
of Treaties adopted at Vienna on 22 May 1969.

II. Text of draft articles with commentaries

(2) "New State". The Special Rapporteur's reasons for
employing the phrase "new State" as a term of art in
the present draft, have already been set out in paragraphs 9 and 10 of the introduction to this report.
The particular meaning intended to be given to that
term in the present draft has also been explained in those
paragraphs. It signifies a State which has arisen from a
succession where a territory which previously formed part
of an existing State has become an independent State.
This includes a secession of part of the metropolitan
territory of an existing State and the secession or emergence to independence of a colony. But it excludes a union
of States, a federation with an existing State and the
emergence to independence of a trusteeship territory, a
mandated territory or a protected State.
(3) "Notify succession" and "notification of succession".
These terms connote the act by which a successor State
expresses and establishes on the international plane its
consent to be bound by its predecessor's expression of
consent to be bound by the treaty in respect of the territory which is the subject of the succession. Unlike ratifi-

Article 1. Use of terms
(ADDITIONAL PROVISIONS)

For the purposes of the present articles:
•• •
(</) "Vienna Convention" means the Convention on the
Law of Treaties adopted at Vienna on 22 May 1969;
(e) "New State" means a succession where a territory
which previously formed part of an existing State has
become an independent State;
[(/) "Notify succession" and "notification of succession"
mean in relation to a treaty any notification or communication made by a successor State to the parties, directly
or through a depositary, whereby it declares that it
considers itself to be bound by its predecessor's expression of consent to be bound by the treaty in respect of the
territory which is the subject of the succession.]
(/) "Notify succession" and "notification of succession"
mean in relation to a treaty any notification or communication made by a successor State whereby on the basis
of its predecessor's status as a party, contracting State
or signatory to a multilateral treaty, it expresses its
consent to be bound by the treaty.*

* The Special Rapporteur submitted the new text of article 1 (/)
and the new commentary thereto (paragraph 3 bis) in document
A/CN.4/224/Add.l, dated 27 May 1970.
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cation, accession, acceptance and approval, notification
of succession need not take the form of the deposit of an
instrument. The procedure for notifying succession is
further dealt with in article 11, but in general any notification or communication containing the requisite declaration of the will of the successor State suffices.
(3bis) The reason for the revised text of article 1 (/) is
that the explanation of "notify succession" and "notification of succession" originally given in article 1 (/) had
not wide enough terms to cover cases where a new State
ratifies a treaty which its predecessor had signed but had
not ratified prior to the succession. This is, it is true, a
doubtful case and it will be for the Commission to decide
whether or not to recognize it. But the Special Rapporteur
has tentatively suggested in article 8 that the ratification
of a predecessor State's signature should be admitted and
it is, therefore, necessary for him to formulate article 1 (/)
in terms wide enough to cover such a case. The revised
formulation of article 1 (/) now proposed takes account
of the special case of a ratification on the basis of a
predecessor's signature; and in order to simplify the
wording the expressions "contracting State" and "party"
are used with the sense given to them in the Vienna
Convention (article 2 ( / ) and (g)).

responsible contracting party establishing the above-mentioned fact,
be deemed to be a contracting party*.1

(b) it establishes its consent to be bound in conformity
with the provisions of the treaty and of the Vienna
Convention.
2. When a treaty provides that, on the occurrence of a
succession, the successor State shall be or shall be deemed
to be a party, a new State becomes a party to the treaty
in its own name only if it expressly assents in writing to be
so considered.

(3) The net result has been that under paragraph 5(c)
of Article XXVI, some five newly independent States
have become Contracting Parties to the General Agreement through the simple sponsoring of them by their
predecessor State followed by a declaration of the existing
Contracting Parties; and that some twenty-four others
have become Contracting Parties by sponsoring and
declaration after a period of provisional de facto application. In addition, some eight newly independent States
are maintaining a de facto application of the General
Agreement in accordance with the Recommendations,
pending their final decisions 11
as to whether they should
become Contracting Parties. It may be added that

This clause, which was included in the original text of
the General Agreement,8 seems to have been designed
to enable certain self-governing dependent territories to
become separate contracting parties to GATT rather
than to furnish a means of providing for the continuation
as parties to GATT of newly emerged independent States.9
In fact, however, the great majority of the newly independent States which have become parties to GATT have
done so through the procedure set out in the clause.
Moreover, the Contracting Parties have found it desirable
to supplement that clause with a further procedure of
"provisional application" analogous to that found in the
unilateral declarations examined in the commentary to
article 4. Thus, by a Recommendation of 1 November
1957, the Contracting Parties established a procedure
under which: (a) the State previously responsible for
the territory would notify the GATT Executive of the
territory's emergence to full autonomy in its external
commercial relations; (b) the Contracting Parties would
set "a reasonable period" during which the General
Agreement would be applied by them de facto with respect
to the territory on the basis of reciprocity; and (c) sponsorship of the territory for continued participation in GATT
in its own right could take place at any time during the
period of de facto application. A later Recommendation
of 18 November 1960 specifically recognized the need of
PART II. NEW STATES
of newly independent States for "some time to consider
their
future commercial policy and the question of their
Article 5. Treaties providing for the participation
relations
with the General Agreement" and fixed the de
of new States
facto application for a period of two years. Subsequently,
1. A new State becomes a party to a treaty in its own prolongations of this period were permitted and, finally,
a Recommendation of 11 November 1967 provided for
name if:
on a reciprocal basis without any
(a) the treaty provides expressly for its right to do so de facto application
10
specific
time-limit.
upon the occurrence of a succession; and

Commentary
(1) Some treaties, as already noted in the commentary
to article 3, contain clauses purporting to regulate in
advance the application of the treaty on the occurrence
of a succession. Clauses of this kind have not been
numerous and have mainly appeared in multilateral
treaties.
(2) For example, article XXVI, paragraph 5(c), of the
General Agreement on Tariffs and Trade of 1947 (as
amended by the Protocol of 1955) states:
If any of the customs territories, in respect of which a contracting party has accepted this Agreement, possesses or acquires full
autonomy in the conduct of its external commercial relations
and of the other matters provided for in this Agreement, such
territory shall, upon sponsorship through a declaration by the

7

United Nations, Treaty Series, vol. 278, p. 204.
Initially part of paragraph 4 of article XXVI of the General
Agreement, it became paragraph 4(c) under the Amending
Protocol of 13 August 1949 and then paragraph 5(c) under a
further Protocol of 1955 which entered into force on 7 October
1957. (See Yearbook of the International Law Commission, 1968,
vol. II, p. 73, document A/CN.4/200 and Add.l and 2, foot-note
548.)
9
Burma, Ceylon and Southern Rhodesia were the territories
concerned. (Ibid., foot-note 549.)
10
Ibid., p. 74, paras. 321-325, for the details of these Recommendations.
11
Ibid., pp. 76-80, paras. 332-350.
8
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States which become contracting parties to the General
Agreement under Article XXVI, paragraph 5(c), are
considered as having by implication agreed also to become
parties to the subsidiary GATT multilateral treaties made
applicable to their territories prior to independence.
(4) Another example is article XXII, paragraph 6, of
the Second International Tin Agreement of 1960, which
reads:
A country or territory, the separate participation of which
has been declared under Article III or paragraph 2 of this Article
by any Contracting Government, shall, when it becomes an
independent State, be deemed to be a Contracting Government*
and the provisions of this Agreement shall apply to the Government of such State as if it were an original Contracting Government*
already participating in this Agreement.12

This clause, taken literally, would appear to envisage the
automatic translation of the newly independent State
into a separate contracting party. It has, however, been
ascertained from the Depositary, through the Secretariat,
that the new States which
have become parties to the
1960 Tin Agreement13 have not done so under paragraph 6 of article XXII. Similarly, although
the Third
International Tin Agreement of 196514 also contains, in
Article XXV, paragraph 6, a clause apparently providing
for automatic participation, there has not, according to
the Depositary, been any case of a new State's having
assumed the character of a party under the clause.
(5) Article XXI, paragraph 1, of the 1960 Tin Agreement
is also of interest in the present connexion. It provided
that the Agreement should be open for signature until
31 December 1960 "on behalf of Governments represented
at the session",15 and among these were the Democratic
Republic of the Congo and Nigeria, both of whom became
independent prior to the expiry of the period prescribed
for signatures. These two new States did proceed to sign
the Agreement under article XXI, paragraph 1, and
subsequently became parties by depositing instruments
of ratification. They thus seem to have preferred to follow
this procedure rather than to invoke the automatic
participation provision in paragraph 6 of article XXII.
The case of Ruanda-Urundi likewise indicates that the
automatic participation provision was not intended to
be taken literally. Belgium signed the Agreement on
behalf of herself and Ruanda-Urundi, and then expressly
limited her instrument of ratification to Belgium in order
to leave Ruanda and Urundi free to make their own
decision. These States took no action to establish their
participation in the Agreement after independence and
are not considered as parties.16
(6) The International Coffee Agreement of 1962 again
makes provision for the emergence of a territory to independent statehood, but does so rather in terms of conferring a right upon the new State to become a party to the
Agreement after independence if such should be its wish.
12

United Nations, Treaty Series, vol. 403, p . 76.
Democratic Republic of the Congo and Nigeria (United
Nations, Treaty Series, vol. 403, p p . 4, 115 and 116).
14
United Nations, Treaty Series, vol. 616, p . 317.
15
Ibid., vol. 403, p . 70.
16
Information supplied by the Secretariat.
18

Thus, article 67, having authorized in paragraph 1 the
extension of the Agreement to dependent territories,
provides in paragraph (4):
The Government of a territory to which the Agreement has
been extended under paragraph (1) of this Article and which
has subsequently become independent may, within 90 days after
the attainment of independence, declare by notification to the
Secretary-General of the United Nations that it has assumed the
rights and obligations of a Contracting Party to the Agreement.*
It shall, as from the date of such notification, become a party
to the Agreement.17

No territory, after becoming an independent State,
exercised its right to notify the Secretary-General—who
is the Depositary—of its assumption of the character of
a separate contracting party. Of the two States which
qualified to invoke paragraph (4), one—Barbados—
recognized that it possessed the right to become a party
Under that paragraph to the extent of notifying the
Secretary-General, with express reference to Article 67,
paragraph (4), that it did not wish to assume the rights
and obligations of a Contracting Party. The other—
Kenya—allowed the 90 days' period to expire and did
not become a party until three years after the date of its
independence, when it did so by depositing an instrument
of accession.
(7) Like the 1960 Tin Agreement, the 1962 Coffee
Agreement laid down in its Final Provisions—Article 62—
that it should be open for signature by the Government
of any State represented before independence at the
Conference as a dependent territory. Uganda, one of the
territories so represented, achieved her independence
before the expiry of the period prescribed for signatures
and duly became a party by first signing18 and then
ratifying19 the Agreement.
(8) The only other multilateral treaty containing a similar
clause appears to be yet another commodity agreement:
the International Sugar Agreement of 1968, Article 66,
paragraph (2), of which is couched in much the same
terms 20 as those of Article 67, paragraph 4, of the 1962
Coffee Agreement. The earlier 1958 Sugar Agreement
had not contained this clause, and the emergence to
independence of dependent territories to which the Agreement had been "extended" had given rise to problems.21
The new Sugar Agreement is, however, too recent for
the clause in paragraph 2 of article 66 to have been tested
in practice.
(9) Outside GATT and the various commodity agreements discussed in the preceding paragraphs of this
commentary, there do not appear, to be any multilateral
17
United Nations, Treaty Series, vol. 469, p . 238. This paragraph is reproduced in the 1968 Coffee Agreement as Article 65,
paragraph 4.
18
Ibid., p . 389.
19
Multilateral treaties in respect of which the Secretary-General
performs depositary functions
(United Nations publication,
Sales N o . : E.69.V.5), p . 323.
20
See United Nations Sugar Conference, 1968: Summary of
Proceedings (United Nations publication, Sales N o . : E.69.II.D.6),
annex III, p . 73.
21
See D . P. O'Connell, State Succession in Municipal Law
and International Law (Cambridge, University Press, 1967),
vol. II, p p . 201-202.
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treaties containing provisions designed to enable dependent territories to become parties after achieving independence.
(10) Only one example of a bilateral agreement containing a clause providing for the future participation of a
territory after its independence is known to the Special
Rapporteur. This is the Geneva Agreement of 1966 2a
concluded between the United Kingdom and Venezuela
shortly before British Guiana's independence and dealing
with the "controversy" between the United Kingdom and
Venezuela regarding the British Guiana-Venezuelan
frontier. The Agreement, which stated in its preamble that
it was made by the United Kingdom "in consultation
with the Government of British Guiana" and that it took
into account the latter's forthcoming independence,
provided in Article VIII:
Upon the attainment of independence by British Guiana,
the Government of Guyana shall thereafter be a party to this
Agreement* in addition to the Government of the United Kingdom of Great Britain and Northern Ireland and the Government
of Venezuela.28

Prior to independence, the Agreement was formally
approved by the House of Assembly of what was then
still "British Guiana". Venezuela, moreover, in notifying
the Secretary-General of its entry into force between
herself and the United Kingdom, drew special attention
to the provision in Article VIII under which the Government of Guyana would become a party after attaining
independence. Guyana in fact attained her independence
a few weeks later, and thereupon both Venezuela and
Guyana acted on the basis that the latter had now
become a third and separate Contracting Party to the
Geneva Agreement.
(11) The State practice examined in the preceding paragraphs suggests that two rules may need to be enunciated
in the present article. The first is the rule formulated in
paragraph 1, which covers cases where a treaty provides
for the right of a successor State, as such, to become a
party, whether by signature and ratification, simple
notification or any other procedure. These cases would
seem to fall within the principle of article 36 of the
Vienna Convention concerning treaties providing for
rights of third States. But, whether or not a successor
State is to be regarded a as third State in relation to the
treaty, it clearly may exercise the right to become a
party for which the treaty itself specifically provides.
At the same time the exercise of that right would, of
course, be subject to any conditions as to procedure or
otherwise prescribed in the treaty and to the general
law regarding the conclusion of treaties contained in
the Vienna Convention.
(12) The second rule, formulated in paragraph 2 of the
present article, concerns those cases where a treaty
purports to lay down that, on a succession, the successor
State shall be, or be deemed to be, automatically a
separate contracting party. In those cases the treaty
provision does not merely confer a right on the successor
82
28

United Nations, Treaty Series, vol. 561, p. 321.
Ibid., p. 327.
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State to become a party but appears to be intended to be
the means of establishing an obligation for the successor
State to consider itself a contracting party. In other
words, these cases seem to fall within Article 35 of the
Vienna Convention concerning treaties providing for
obligations for third States. Under that article, the
obligation envisaged by the treaty arises for the third
State only if the third State expressly accepts it in writing.
The question then is whether it should make any difference that the treaty was previously binding with respect
to the successor State's territory when the territory was
in the hands of its predecessor. Subject to one possible
reservation, it seems to the Special Rapporteur that the
general rule set out in draft article 6 ought to prevail.
This would mean that the successor State would be
considered as under no obligation to become a party
to its predecessor's treaty and would become bound by
it only if it expressly so agreed in writing. The possible
reservation is a case where the territory was already in
an advanced state of self-government at the time of the
conclusion of the treaty and its representatives were
consulted in regard to future participation in the treaty
after independence; the Geneva Agreement of 1966
between the United Kingdom and Venezuela mentioned
in paragraph (10) above is a case in point. Although the
reality of the consultation with representatives of the
people of the territory may be evident in that case, it
may be less clear in others. Accordingly, it may be
thought preferable to require some evidence of subsequent
assent by the successor State in all cases, and such is
the rule proposed in paragraph 2 of article 5.
Article 5. General rule regarding a new State's
obligations in respect of its predecessor's treaties
Subject to the provisions of the present articles, a new
State is not bound by any treaty by reason only of the fact
that the treaty was concluded by its predecessor and was
in force in respect of its territory at the date of the succession. Nor is it under any obligation to become a party to
such treaty.
Commentary
(1) The question of a successor State's inheritance of
the treaties of its predecessor has two aspects: (a) whether
the successor State is under an obligation to continue to
apply those treaties to its territory after the succession,
and (b) whether it has a right to consider itself as a party
to the treaties in its own name after the succession. Many
writers appear to discuss these two aspects of succession
in the matter of treaties as if they were one problem.
If a successor State were to be considered as automatically
bound by the treaty obligations of its predecessor, reciprocity would, it is true, require that it should also be
entitled to invoke the rights contained in the treaties.
And, similarly, if a successor State were to possess and
to assert a right to be considered as a party to its predecessor's treaties, reciprocity would require that it should at
the same time be subject to the obligations contained in
them. But reciprocity does not demand that, if a State
should be entitled to consider itself a party to a treaty, it
must equally be bound to do so. Thus, a State which signs
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a treaty subject to ratification has a right to become a
party but is under no obligation to do so. In short, the
question whether a newly independent State is under an
obligation to consider itself a party to its predecessor's
treaties is legally quite distinct from the question whether
it may have a right to consider or to make itself a party
to those treaties. Clearly, if a newly independent State
is under a legal obligation to consider itself bound by its
predecessor's treaties, the question whether it has a
right to claim the status of a party to them becomes
irrelevant. The first point, therefore, is whether such a
legal obligation does exist in general international law,
and it is this point which the present article seeks to
determine.
(2) A modern writer on the law of treaties 24 takes the
view that a newly established State begins its treaty life
with a "clean slate" except in regard to "local" or "real"
obligations:
In spite of some evidence to the contrary, emanating mainly
from diplomatic rather than legal sources, it is submitted that
the general principle is that newly established States which do
not result from a political dismemberment and cannot fairly be
said to involve political continuity with any predecessor, start
with a clean slate in the matter of treaty obligations, save in so
far as obligations may be accepted by them in return for the grant
of recognition to them or for other reasons, and except as regards
the purely local or "real" obligations of the State formerly exercising sovereignty over the territory of the new State.25

In support of this view he cites in particular the practice
following upon the emergence to independent statehood
of the United States, the Spanish American Republics,
Belgium, Poland, Czechoslovakia, Finland, the Baltic
States, Panama and Pakistan. He discusses more recent
cases of the emergence of dependent territories to international statehood in a separate chapter without drawing
from them any very definite conclusions concerning the
applicable law. The view expressed in the above passage,
that new States "start with a clean slate in the matter
of treaty obligations", is generally recognized to be the
"traditional" view and was accepted by the majority of
writers, at any rate until quite lately.26
24
A. D. McNair, The Law of Treaties: British Practice and
Opinions rev. ed. (Oxford, Clarendon Press, 1961), pp. 600-606.
26
Ibid., p. 601.
26
The assumption of C. W. Jenks [British Year-book of International Law, 1952 (London, Oxford University Press, 1953),
vol. 29, pp. 116-117] that McNair's position is substantially
different from that of the majority of writers does not seem
justified. See, for example, the following writers: W. E. Hall,
A Treatise on International Law, 8th ed., (Oxford, Clarendon
Press, 1924), pp. 114-115; L. Oppenheim, International Law:
A Treatise, 8th ed. [Lauterpacht] (London, Longmans, Green
and Co., 1955), p. 167; J. L. Brierly, The Law of Nations,
6th ed. (Oxford, Clarendon Press, 1963), pp. 153-154; F. F. Martens, Traite de droit international (Paris, Librairie Marescq Ain6,
1883), t. I, para. 68; P. Fauchille, Traite de droit international
public (Paris, Rousseau & Cie, 1922), t. I, pp. 347-348; H. Wheaton, Elements of International Law, 8th edition of 1866 by
R. H. Dana (Oxford, Clarendon Press, 1936); C. G. Fenwick,
International Law (New York and London, The Century Company,
1924), pp. 118-119; K. Strupp, Elements du droit international
public: universe I, europeen et americain (Paris, Rousseau & Cie,
1927) pp. 57-58; A. Cavaglieri, "Effets juridiques des changements
de souveraineti territoriale", in Revue de droit international et
de legislation comparee (Brussels, 1934), third series, t. XV,

(3) The published State practice in regard to new States
which have arisen from a unilateral process of "secession" seems in general to support the traditional view.27
The main precedents usually cited are those already
mentioned in the previous paragraph. Particularly clear
is a statement of the United Kingdom defining its attitude
towards Finland's position in regard to Russian treaties
applicable with respect to Finland prior to its independence :
I am advised that in the case of a new State being formed out
of part of an old State there is no succession by the new State
to the treaties of the old one, though the obligations of the old
State in relation to such matters as the navigation of rivers,
which are in the nature of servitudes, would normally pass to the
new State. Consequently there are no treaties in existence between
Finland and this country.28

It is also this view of the law which is expressed in the legal
opinion given by the United Nations Secretariat in 1947
concerning Pakistan's position in relation to the Charter
of the United Nations. Assuming that the situation was
one in which part of an existing State had broken off
and become a new State,29 the Secretariat advised:
The territory which breaks off, Pakistan, will be a new State;
it will not have the treaty rights and obligations of the old State,
and will not, of course, have membership in the United Nations.
In international law, the situation is analogous to the separation
of the Irish Free State from Great Britain, and of Belgium from
the Netherlands. In these cases, the portion which separated was
considered a new State; the remaining portion continued as an
existing State with all the rights and duties which it had before.30

(4) The Secretariat's reasoning has been strongly
criticised by a modern writer on State succession, who
emphasizes that succession to multilateral treaties generally and succession to membership of international
organizations are distinct questions and that to use the
legal opinion as a precedent for the clean-slate principle
is to "compound a fallacy".31 It is true that succession to
the constituent instrument of an international organization involves an additional element not present in the
case of an ordinary multilateral treaty, namely membership of the organization and the rules of the organization
regarding admission. This appears clearly from the several
Secretariat studies on the succession of States to multilateral treaties.32 Even so, the criticism seems to overlook
the fact that in 1947 the practice concerning multilateral
pp. 219-248; S. Kiatibian, Consequences juridiques des transformations territoriales des Etats sur les traites (Paris, A. Giard et
E. Briere, e"dit., 1892); A. Ross, A Textbook of International Law
(London, Longmans, Green and Co., 1947), pp. 127-129;
D. P. O'Connell, The Law of State Succession (Cambridge,
University Press, 1956), p. 32.
27
See the examination of the practice in D. P. O'Connell,
State Succession in Municipal Law and International Law (Cambridge, University Press, 1967), vol. II, pp. 90-100.
28
A. D. McNair, op. cit., p. 605.
29
This assumption was disputed by Pakistan.
80
See Yearbook of the International Law Commission, 1962,
vol. II, p. 101, document A/CN.4/149 and Add.l, para. 3.
31
D. P. O'Connell, op. cit., p. 185.
32
Yearbook of the International Law Commission, 1968,
vol. II, p. 1, document A/CN.4/200 and Add.l and 2.
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treaties was by no means so developed as it is today. In
the case of constituent instruments, there was a fundamental preliminary question to be decided: ought a new
State, created from territory previously part of a member
State and therefore previously within the regime of both
the treaty and the organization, to be considered as
automatically entitled to be a party to the treaty by
succession and, in consequence, already within the organization ? Or ought it, by the mere fact of its being a new
State, to be considered as not automatically entitled to
be a party and therefore subject to the participation
clauses of the treaty and admission procedures of the
organization? Today the practice of States and organizations may indicate that, in the case of many multilateral
treaties, a new State formed from a portion of the territory of an existing party is entitled as of right to consider
itself a party but that this is not the rule in the case of
constituent instruments of international organizations.
In 1947, however, the answer to the preliminary question
was still undetermined, and it was perfectly logical for
the Secretariat to ask itself first whether Pakistan, on
the assumption that it was a "new State", should be
considered as automatically entitled, by succession, to
be a party to the Charter as a treaty. Its reply—that
Pakistan, as a new State, would not have any of the treaty
rights of its predecessor—may now seem too wide in
the case of some multilateral treaties. Even so, that reply
was certainly inspired by the "clean slate" doctrine and
thus does confirm that this was the "traditional" and
generally accepted view at that date. To that extent, the
Secretariat's legal opinion concerning the case of Pakistan
is not without significance as a precedent.
(5) Examples of the "clean slate" doctrine in connexion
with bilateral treaties are to be found in the State practice
collected in the Secretariat
publication Materials on
Succession of States.33 Two of these examples relate to
the case of Pakistan. Thus Afghanistan in its observations
invokes the "clean slate" doctrine in connexion with
her dispute with Pakistan regarding the frontier
resulting
from the Anglo-Afghan Treaty of 1921.34 Similarly,
Argentina seems to have stated from the basis of the
"clean slate" principle in appreciating Pakistan's position
in relation
to the Anglo-Argentine Extradition Treaty
of 1889,35 although she afterwards agreed to regard the
Treaty as in force between herself and Pakistan. Another
manifestation of the "clean slate" doctrine would appear
to be the position taken by Israel in regard to
treaties
formerly applicable with respect to Palestine.36 On the
hypothesis that she is a wholly new State, Israel has
adopted a policy of not recognizing any automatic
succession to treaty obligations, coupled with a policy
of examining the prior treaties and of acceding de novo
to any which she considers appropriate.
(6) The metaphor of the clean slate is a vivid and
convenient way of expressing the basic concept that a
new State begins its international life freed from any
33
United Nations Legislative Series (United Nations publication, Sales No.: E/F.68.V.5).
34
Ibid., p . 2 .
86
Ibid., p p . 6-7.
86
Ibid., pp. 41-42; see also Yearbook of the International Law
Commission, 1950, vol. II, pp. 206-218, document A/CN.4/19.
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obligation to continue in force treaties previously applicable with respect to its territory simply by reason of that
fact. But even when that basic concept is accepted, the
metaphor appears in the light of the existing State practice
to be at once too broad and too categoric. It is too broad
in that it suggests that, so far as concerns the new State,
the prior treaties are wholly expunged and are without
any relevance to its territory. The very fact that prior
treaties are often continued or renewed indicates that the
"clean slate" metaphor does not express the whole truth.
The metaphor is too categoric in that it does not make
clear whether it means only that a new State is not
bound to recognize any of its predecessor's treaties as
applicable in its relations with other States, or whether
it means also that a new State is equally not entitled to
claim any right to be or become a party to any of its
predecessor's treaties. As already pointed out in paragraph (1) of this commentary, a new State may have a
clean slate in regard to any obligation to continue to be
bound by its predecessor's treaties without its necessarily
following that the new State is without any right to be
considered as a party to them.
(7) Writers, when they refer to the so-called principle
of the clean slate, seem primarily to have in mind the
absence of any general obligation upon a successor State
to consider itself bound by its predecessor's treaties. At
any rate, as already indicated, the majority of writers
and the evidence of State practice support the traditional
view that a newly independent State is not under any
general obligation to take over the treaties of its predecessor previously applied in respect of its territory. Nor
does it appear to the Special Rapporteur, despite some
recent opinion to the contrary, that on this point any
difference is to be made between multilateral and bilateral treaties.
(8) A strongly
reasoned case, it is true, has been made
by one writer 37 for regarding a new State as automatically
bound by multipartite instruments of a legislative character. After a broad survey of the opinions of jurists and
of State practice, and after distinguishing constituent
instruments of international organizations, this writer
arrived at the following conclusions:
In respect of obligations under other multipartite instruments of
a legislative character there is a large body of literary opinion
against the continuance of such obligations, but a significant number of writers of great weight take the opposite view and what
is generally assumed to be the majority opinion is in large measure
a survival from an earlier period when the multipartite instrument
had not attained its present importance as one of the main instrumentalities for the development of international law on a wide
range of subjects; the theoretical basis of this body of opinion
over-emphasizes the contractual at the expense of the legislative
element in such instruments and many of the writers concerned
are clearly conscious of the difficulties of their position; no authoritative judicial decision, international or national, can be invoked
to support the view that multipartite instruments of a legislative
character should be treated in this respect as on the same footing
as other treaties; state practice on the subject is too uncertain and
inconsistent to be regarded as having settled the matter but has
from time to time disclosed a recognition of the basic problem
87
C. W. Jenks, British Year-book of International Law, 1952,
(London, Oxford University Press, 1953), vol. 29, pp. 105-144.
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that the conscious development of international law by legislative
effort will be seriously prejudiced if new members of the international community are regarded as starting with a clean slate
in respect of obligations under legislative instruments.
As a matter of legal principle, the rationale of the rule that
treaty obligations do not pass to a successor state has no application to obligations under multipartite instruments of a legislative
character. Just as treaty provisions creating local obligations are
to be regarded as having the character of executed conveyances
rather than that of contractual provisions which continue to be
executory, so obligations under legislative instruments should be
regarded as obligations under the law rather than as contractual
obligations. It is generally admitted that a new member of the
international community is bound by existing rules of customary
international law; now that the rules established by multipartite
legislative instruments constitute so large a part of the operative
law of nations, a new member of the international community
should be in the same position in respect of rules which have a
conventional rather than a customary origin.88

(9) The Special Rapporteur, as will appear in article 7
of the present draft, is of the opinion that a difference
does exist and should be made between bilateral treaties
and certain multilateral treaties in regard to a new
State's right to be a party to a treaty concluded by its
predecessor. But it seems to him very difficult to sustain
the proposition that a new State is to be considered as
automatically subject to the obligations of multilateral
treaties of a law-making character concluded by its
predecessor and, of course, applicable in respect of the
territory in question. On the point of principle, the assimilation of law-making treaties to custom is not easy to
admit even in those cases where the treaty embodies
customary law. Clearly, the law contained in the treaty,
in so far as it reflects customary rules, will affect the
new State by its character as generally accepted customary law. But it is quite another thing to say that, because
a multilateral treaty embodies custom, a new State must
be considered as contractually bound by the treaty as a
treaty. Why, the new State may legitimately ask, should
it be bound contractually by the treaty any more than any
other existing State which has not chosen to become a
party thereto ? A general multilateral treaty, although of
a law-making character, may contain purely contractual
provisions, as for example a provision for the compulsory
adjudication of disputes. In short, to be bound by the
treaty is by no means the same thing as to be bound by
the general law which it contains. A fortiori may the new
State ask that question when the actual content of the
treaty is of a law-creating rather than of a law-consolidating character.
(10) As to the practice, it has been pointed out in the
commentary to article 3 that, even when a new State has
entered into a "devolution agreement", the SecretaryGeneral does not today regard himself as able automatically to list the new State among the parties to multilateral treaties of which he is the depositary and which
were applicable in respect of the new State's territory
prior to its independence. It is only when he receives
some indication of the new State's will to be considered
as a party to a particular treaty that he enters it in the
records as a party to that treaty. A fortiori is this the case
88

Ibid., pp. 141-142.

when the new State has not entered into a devolution
agreement. The Secretary-General then addresses a letter
to the new State drawing attention to such multilateral
treaties as were formerly applicable in respect of its
territory and continues:
In this connexion, I have the honour to call to your attention
the practice which has developed regarding the succession of new
States to the rights and obligations arising out of multilateral
treaties applied in their territory by the States formerly responsible for their foreign relations. Under this practice, the new
States generally acknowledge themselves to be bound by such
treaties through a formal notification addressed to the SecretaryGeneral by the Head of the State or Government or by the Minister for Foreign Affairs. The effect of such notification, which
the Secretary-General, in the exercise of his depositary functions,
communicates to all interested States, is to consider the new
State as a party in its own name to the treaty concerned as of
the date of independence, thus preserving the continuity of the
application of the treaty in its territory...
The Secretary-General would be grateful if you would notify
him of the position of your Government in regard to the treaties
enumerated in the list referred to above, so that he may inform
all interested States accordingly.89

Again, therefore, it is only upon receipt of a notification
specifying the new State's will in regard to each particular
treaty that the Secretary-General records it as a party
to that treaty and so informs the other interested States.
(11) The practice of other depositaries appears also to
be based upon the hypothesis that a new State to whose
territory a general multilateral treaty was applicable
before independence is not bound ipso jure by the treaty
as a successor State and that some manifestation of its
will with reference to the treaty is first ncessary. Thus,
in regard to the Berne Convention of 1886 for the Protection of Literary and Artistic Works and the subsequent
Acts revising it,A0 the Swiss Government, as depositary,
has not treated a new State as bound to continue as a
party to the Convention formerly applicable to its territory. It does not appear ever to have treated a new State
as bound by the Convention without some expression
of its will to continue as, or to become, a party. In one
case, as mentioned in paragraph (20) of the commentary
to draft article 3,41 the Swiss Government does seem to
have treated the conclusion of a general devolution
agreement as a sufficient manifestation of a new State's
will. But that seems to be the only instance in which it
has acted on the basis of a devolution agreement alone
and, in general, it seems to assume the need for some
manifestation of the new State's will specifically with
reference to the Berne Conventions. This assumption
seems also to be made by the Swiss Government in the
discharge of its functions as depositary of the Paris
Convention of 1883 for the Protection of Industrial
Property and of the agreements ancillary thereto. The
89
See Yearbook of the International Law Commission, 1962,
vol. II, p . 122, document A/CN.4/150, para. 134.
40
Ibid., 1968, vol. II, p p . 7-26, document A/CN.4/200 a n d
Add.l and 2, paras. 4-98.
41
Ibid., 1969, vol. II, p . 59, document A/CN.4/214 a n d A d d . l
and 2. T h e State concerned was Indonesia, which does not itself
accept the view that its devolution agreement constitutes it a
party t o multilateral treaties previously applied t o its territory.
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Secretariat's study of succession to the treaties of the
International Union for the Protection of Industrial
Property, in summarizing the practice, indeed concludes:
"Continuity in the application of the instruments requires
the consent of the new State concerned." *2
(12) The practice of the Swiss Federal Council as depositary of humanitarian Conventions has been the same.
Despite the humanitarian objects of the Geneva Conventions and the character of the law which they contain as
general international law, the Federal Council has not
treated a newly emerged State as automatically a party
in virtue of its predecessor's ratification or accession.
It has waited for a specific manifestation of the State's
will with respect to each Convention in the form either
of a declaration
of continuity or of an instrument of
accession.43 The International Committee of the Red
Cross, it is true, has in the past tended, for the purpose
of the recognition of Red Cross Societes, to regard newly
independent States as automatically participants in the
Geneva Conventions by44 virtue of their predecessor's
signature and ratification. In pursuit of its humanitarian
objectives it has also actively sought to promote the automatic participation of new States in the Geneva Conventions. But the International Committee is not the depositary of the Conventions and has itself acknowledged
the importance of ensuring that each new State should
notify the Swiss Federal Council of its "confirmation
of participation" or of its "declaration of continuity".45
Moreover, it appears that the International Committee
has recently decided not to grant recognition of a national
Red Cross Society unless and until the new State's participation in the Geneva Conventions has been expressly
confirmed by the communication to the Swiss Federal
Council either of an instrument of accession or of a
declaration of continuity.46 As to the practice of individual
States, quite a number have notified their acceptance of
the Geneva Conventions in terms of a declaration of
continuity, and some have used language indicating
recognition of an obligation to accept the Conventions
as successors to their predecessor's ratifications.47 On
the other hand, almost as large a number of new States
have not acknowledged any obligation derived from their
predecessors, and have become parties by depositing
instruments of accession. Again, although in a communication to the International Committee of the Red Cross
of 26 July 1956 the United Kingdom apparently took the
position that Australia, Canada, India, the Irish Republic,
New Zealand and South Africa should be considered
parties to the 1906 Conventions simply in virtue of the
United Kingdom's ratification; it seems also to have
recognized that they had at some time had the right
to repudiate those Conventions if they had so wished.48
42
Ibid., 1968, vol. II, p. 71, document A/CN.4/200 and Add.l
and 2, para. 311.
48
Ibid., pp. 32-54, paras. 128-187.
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Ibid., p p . 47-49, p a r a s . 199-210.
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Ibid., p. 48, para. 199.
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Ibid., p. 49, para. 210.
47
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48
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In general, therefore, the evidence of the practice relating
to the Geneva Conventions does not seem to indicate
the existence of any customary rule of international law
enjoining the automatic acceptance by a new State of the
obligations of its predecessor under humanitarian
Conventions.
(13) A somewhat similar pattern has been followed in
regard to the Hague Conventions of 1899 and 1907 for
the Pacific Settlement of International Disputes, of which
the Netherlands Government is the depositary. In 1955
the Netherlands Government suggested to the Administrative Council of the Permanent Court of Arbitration
that certain new States, which had formerly been part
of one of the High Contracting Parties, could be considered as parties to the Conventions. The Administrative
Council then sought the approval of the existing Parties
for the recognition of the new States as parties. No
objection having been voiced to this recognition, the
Administrative Council decided to recognize as Parties
those of the new States which expressed a desire to that
effect.*9 In the event some 12 new States have expressed
the desire to be considered as a party in virtue of their
predecessor's signature, while three have preferred to
become parties by accession. One new State expressly
declared that it did not consider itself bound by either
the 1899 or 1907 Convention and numerous others have
not yet signified their intentions in regard to the Conventions. In the case of the Hague Conventions it is true
that to become a party means also to participate in the
Permanent Court of Arbitration. But again, the practice
seems inconsistent with the existence of a customary rule
requiring a new State to accept the obligations of its
predecessor. Here the notion of succession seems to have
manifested itself in the recognition of a new State's
right to become a party without at the same time seeking
to impose upon it an obligation to do so.
(14) The practice of the United States as depositary of
multilateral treaties appears equally to have been based
on the assumption that a newly independent State has a
right but not an obligation to participate in a multilateral
treaty concluded by its predecessor.60
(15) The evidence of State practice therefore appears to
be unequivocally in conflict with the thesis that a newly
independent State is under an obligation to consider
itself bound by a general law-making treaty applicable
in respect of its territory prior to independence. If general
multilateral treaties of a law-making character must be
left aside as not binding on the successor State ipsojure,
are there any other categories of treaties in regard to
which international law places an obligation on a newly
independent State to consider itself as bound by its
predecessor's treaties ?
(16) Considerable support can be found among writers
and in State practice for the view that general international
to be explained more by the particular circumstances of the
evolution of the old British Dominions to independence than
by any conscious application of principles of succession (ibid.,
p. 38, paras. 154-156).
49
Ibid., p . 29, p a r a . 113.
50
See United Nations Legislative Series, Materials on Succession of States (United Nations publication, Sales N o . : E/F.68.V.5),
p . 224.
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law does impose an obligation of continuity on a newly This seems to be confirmed by statements of the United
independent State in respect of some categories of its Kingdom, by reference to whose legal concepts the authors
predecessor's treaties. This view is indeed reflected in the of the devolution agreements and multilateral declarations
devolution agreements inspired by the United Kingdom; in many cases guided themselves. The "Note on the
for its very purpose in concluding these agreements, as question of treaty succession on the attainment of indeexplained51in paragraph (13) of the commentary to draft pendence by territories formerly dependent internationally
article 3, was to secure itself against being held respon- on the United Kingdom" transmitted by the Commonsible in respect of treaty obligations which might be wealth Office to the International Law Association, for
considered to continue to attach to the territory after example, explains the United Kingdom's appreciation
independence under general international law. It also of the legal position as follows:
finds reflection, and more explicitly, in certain of the
unilateral declarations made by successor States. Thus,
Under customary international law certain treaty rights and
obligations of an existing State are inherited automatically by a
as paragraphs (1),
(4)-(6)
and
(17)
of
the
commentary
to
article 4 show,52 almost all the unilateral declarations new State formerly part of the territories for which the existing
made by new States formerly administered by the United State was internationally responsible. Such rights and obligations
Kingdom contain phrases apparently based on the are generally described as those which relate directly to territory
the new State (for example those relating to frontiers and
assumption that some of their predecessor's treaties would within
on rivers); but international law on the subject is
survive after independence in virtue of the rules of custom- navigation
not well settled and it is impossible to state with precision which
ary international law. Both the Tanganyika and the rights and obligations would be inherited automatically and
Uganda types of declaration, in speaking of the termina- which would not be.65
tion of the predecessor's treaties (unless continued or
modified by agreement) after the expiry of a period of
provisional application, expressly except treaties which In a paper presented to a learned society, it is true, a
by the application of the rules of customary international Commonwealth Office legal adviser appeared to put
law could be regarded as otherwise surviving. The Zam- the inheritance of treaties by a new State in much broader
bian type of declaration actually "acknowledges" that terms, at any rate when it has emerged gradually into
many of the predecessor's treaties, without specifying independent statehood by agreement:
what kinds, were succeeded to upon independence by
virtue of customary international law. The various States
First, all treaties and agreements of a purely local nature and
concerned, as already noted, have not considered them- application are regarded without qualification as remaining in
selves as automatically parties to, or as automatically full force. In this category are included arrangements regarding
bound to become parties to, their predecessor's multi- real rights, such as boundaries, rights of passage over roads,
lateral treaties; nor have they in their practice acted on railways, rivers and bridges etc., and similar State servitudes,
the basis that they are in general bound by its bilateral customs arrangements such as transit of goods in bond, and revenue and fiscal concessions such as double taxation agreements.
treaties. It would therefore appear that these States, when In
general, this represents the continued operation of all bilateral
entering into devolution agreements or making unilateral treaties and agreements made by the United Kingdom with other
declarations, have assumed that there are particular States which have application to the dependent territory concerncategories in regard to which they may inherit the obliga- ed, thus embracing, for example, trade agreements, treaties
tions of their predecessor.
for the surrender of fugitive offenders, the mutual recognition
of authenticated documents and the like.58

(17) Neither the devolution agreements nor the unilateral declarations in any way identify the categories of
treaties to which this assumption relates, while the varied
practice of the States concerned also makes it difficult to
identify them with any certainty. The probable explanation is that these States had in mind primarily the treaties
which are most commonly mentioned in the writings of
jurists and in State practice as inherited by a successor
State and which are variously referred to as treaties of a
"territorial character",53 or as "dispositive", or "real",
or "localized" treaties, or as treaties creating servitudes.54

At first glance, this passage might seem to envisage an
automatic inheritance by the new State of a very wide
range of bilateral treaties. The legal adviser in question,
however, made it clear in his paper that he was addressing
himself more to what the Commonwealth Office considered
to be the desirable policy for a newly independent State
than to its actual legal obligations. At any rate, as appears
from the preceding paragraphs of the present commentary,
modern State practice is incompatible with the existence
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of such a wide doctrine of inheritance of treaties, if this
doctrine is put as a matter of legal obligation rather than
as a desirable policy of continuity. Indeed, the unilateral
declarations made by numerous new States, which are
covered in article 4 of the present draft and to which
no other State has raised objection, are in themselves
incompatible with such a wide doctrine of inheritance.
(18) An examination of modern State practice poses
rather the question whether there are any categories of
treaties at all in respect of which general international
law imposes an actual obligation upon a newly independent State to inherit the treaties of its predecessor. This
question, as already indicated, arises primarily in connection with so-called "real" or "dispositive" or "localised" treaties, which will be the subject of separate examination later. The present article seeks only to establish
the general rule in regard to a newly independent State's
obligation to inherit treaties. The general rule deducible
from State practice is clearly, in the view of the Special
Rapporteur, that a newly independent State is not,
ipso jure, bound to inherit its predecessor's treaties,
whatever may be the practical advantages of continuity
in treaty relations. This, accordingly, is the rule formulated
in the present article.

Article 7. Right of a new State to notify its succession
in respect of multilateral treaties
A new State, in relation to any multilateral treaty in
force in respect of its territory at the date of its succession,
is entitled to notify the parties that it considers itself a
party to the treaty in its own right unless:
(a) The new State's becoming a party would be incompatible with the object and purpose of the particular
treaty;
(b) The treaty is a constituent instrument of an international organization to which a State may become a party
only by the procedure prescribed for the acquisition of
membership of the organization;
(c) By reason of the limited number of the negotiating
States and the object and purpose of the treaty, the participation of any additional State in the treaty must be
considered as requiring the consent of all the parties.
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to become a party independently of the consent of the
other parties to the treaty. In addition, the fact that
multilateral treaties normally have depositaries and that
treaty relations with a number of different States are
involved means that in respect of such treaties the
question of succession does not present itself in quite the
same manner as in the case of bilateral treaties. There
are also some particular problems which arise in connection with multilateral but not bilateral treaties: e.g.
treaties ratified but not yet in force, reservations, and the
entry into force of the treaty as between the predecessor
and successor States. Accordingly, it seems essential to
consider the rights of successor States in respect of multilateral and bilateral treaties separately. Hence, the
present article and the three articles which follow relate
only to multilateral treaties.
(2) In the case of general multilateral treaties, the right
of a new State to become a party in its own name seems
well settled, and is indeed implicit in the practice already
discussed in the commentaries to articles 3, 4 and 6 of
this draft. As indicated in those commentaries, whenever
a former dependency of a party to multilateral treaties
of which the Secretary-General is the depositary emerges
as an independent State, the Secretary-General addresses
to it a letter inviting it to confirm whether it considers
itself to be bound by the treaties in question. This letter
is sent in all cases: that is, when the newly independent
State has entered into a devolution agreement or has
made a unilateral declaration of provisional application
or has given no indication57 as to its attitude in regard to
its predecessor's treaties. The Secretary-General does
not consult the other parties to the treaties before he
writes to the new State, nor does he seek the views of the
other parties or await their reactions when he notifies
them of any affirmative replies received from the new
State. He appears, therefore, to act upon the assumption
that a new State has the right, if it chooses, to notify the
depositary of its continued participation in any general
multilateral treaty which was applicable in respect of
its territory prior to the succession. Furthermore, so far
as is known, no existing party to a treaty has ever questioned the correctness of that assumption; while the new
States themselves have proceeded on the basis that they
do indeed possess such a right.

(3) The same appears, in general, to hold good for
multilateral treaties which have depositaries other than
the Secretary-General. Thus, the practice of the Swiss
Commentary
Government as depositary of the Conventions for the
(1) The question whether a new State has a right to Protection of Literary and Artistic Works and of the
consider itself a party to its predecessor's treaties, as States concerned seems clearly to acknowledge that
already pointed out in the commentary to article 6, is successor States possess a right to consider themselves
legally quite distinct from the question whether it is parties to these treaties in virtue of their predecessors'
under an obligation to do so. Moreover, although modern participation;68 and this is true also of the Geneva
State practice does not support the thesis that a new Humanitarian Conventions in regard to which the Swiss
State is under any general obligation to consider itself Federal Council is the depositary.59 The practice in regard
a successor to treaties previously applicable in respect to multilateral conventions of which the United States
of its territory, it does appear to compel the conclusion is depositary has equally been based on a recognition of
that a new State has a general right, if it so desires, to be
a party to certain categories of those treaties in virtue
87
Yearbook of the International Law Commission, 1962,
of its character as a successor State. A distinction must, vol. II, p. 122, document A/CN.4/150, paras. 133-134.
68
however, be drawn in this connection between multiIbid., 1968, vol. II, p. 1, document A/CN.4/200 and Add.l
lateral and bilateral treaties; for it is only in regard to the and 2, especially paras. 71-98.
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former that a new State appears to have an actual right
Ibid., especially paras. 152-177.
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resolution of its Buenos Aires Conference,68 stated the
law in terms of a presumption that a multilateral treaty
is to continue in force as between a newly independent
State and the existing parties unless within a reasonable
time after independence the former shall have made a
declaration to the contrary. In other words, that body
The depositary practice of the United States with respect to envisaged the case as one in which the new State would
newly independent States has been, in general, to recognise the have a right to contract out of, rather than to contract
right of such States to declare themselves bound uninterruptedly into, the treaty. Even so, recognition of a right to contract
by multilateral treaties of a non-organizational type concluded in out of a multilateral treaty would seem clearly to imply,
their behalf by the parent State before the new State emerged to a fortiori, recognition of a right to contract into it; and
full sovereignty.* The United States likewise recognises the right
of a newly independent State to deposit its own instrument of it is the latter right which seems to the Special Rapporteur
acceptance of such treaties, effective from the date of deposit to be more consonant both with modern practice and the
general law of treaties.
of the new instrument.60
(5) The precise basis and scope of this right and the
Thus, the United States has assumed that a newly inde- conditions for its exercise are more complex questions.
pendent State may transmit a declaration of continuance Taking the basis of the right first, it seems to be generally
in all cases where it has the character of a successor State. agreed that an essential criterion of a successor State's
It recognises that the new State may equally be entitled right to inherit a treaty is that the treaty should be one
under the final clauses, and wholly independently of its that was applicable in respect of its territory at the date
predecessor's position in relation to the treaty, to become of the succession. Sometimes this criterion is expressed
a party by establishing its consent to be bound in the in terms that might appear to require the actual previous
of the64 treaty in respect of the territory of the
manner which those clauses prescribe. But it also recog- application
successor
State.
the letter addressed by the
nises that, quite apart from the final clauses, the new State Secretary-General toThus,
newly
States drawing
has the right to establish itself as a separate party to the their attention to the treaties independent
of which he is the depositary
treaty by transmitting a notification of succession.
contains the following sentence:
(4) Current treaty practice in cases of succession thereIn this connexion, I have the honour to call to your attention
fore seems to provide ample justification for the Commission to formulate a rule recognising the right of a the practice which has developed regarding the succession of
newly independent State to establish itself as a separate new States to the rights and obligations arising out of multilateral
treaties applied in their territory by the States formerly responsible
party to a general multilateral treaty by notifying its for
their foreign relations.66
continuance of, or succession to, the treaty. The view
that newly independent States possess such a right was Indeed, in a few cases newly independent States have said
expressed by the Special Rapporteur at the twentieth that they did not consider themselves to be bound by
session of the Commission at which certain other mem- a particular treaty for the reason that it had not been
bers also endorsed that view.81 The majority of writers, applied to their territory before independence.66 These
it is true, do not refer—or do not refer clearly—to a States seem, however, to have been concerned more to
successor State's right to be considered a party to multi- explain their reasons for not accepting the treaty than
lateral treaties applicable in respect of its territory prior to raise a question as to their right to accept it if they
to independence.62 The reason seems to be that they had so wished. It also seems clear that in his letter the
direct their attention to the question whether the successor Secretary-General intended by his words to indicate
State automatically inherits the rights and obligations treaties internationally applicable, rather than actually
of the treaty rather than to the question whether, in applied, in respect of the successor State's territory.67
virtue of its status as a successor State, it may have the The International Law Association, it may be added,
right, if it thinks fit, to be a party to the treaty in its own formulated this criterion as follows: a treaty which was
name. The International Law Association, in the relevant
the right of a newly independent State to declare itself
a party to the convention on its own behalf. In its reply
to the Secretary-General's circular note asking for information concerning the process of succession, the United
States explained its depositary practice as follows:
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When summarising the Secretary-General's practice on this
point, the secretariat refers explicitly to "treaties applicable *
to the territory of a new State". His acceptance of "notifications
of succession" by successor States to multilateral treaties not
yet in force would, indeed, otherwise be inexplicable (see the
commentary to article 8).
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"internationally in force with respect to the entity or territory corresponding with it prior to independence..." 68
(6) The International Law Association's way of formulating the criterion appears to be more exact than that
used in the Secretary-General's letter and to be accurate
enough in regard to the treaties covered by the present
article. But, as will be seen in the commentary to the
next article, even that-manner of formulating the criterion
does not appear to express the whole truth. At any rate,
in the case of treaties of which the Secretary-General is
depositary a new State's right to notify its succession to
the treaty is admitted on the basis simply of its predecessor's consent to be bound when the treaty has not yet
come into force; and it seems possible that even a predecessor State's signature which is still subject to ratification
may be a sufficient basis for a notification of succession.
These cases are examined more fully in the commentary
to article 8. If the rules there proposed are accepted by
the Commission as correct, it is evident that the true
criterion of inheritability is not that the treaty should have
been actually in force in respect of the territory. It is
rather that, by its acts, the predecessor State should have
established a legal nexus 69 of a certain degree between
the treaty and the territory; in other words, it should
either have brought the treaty into force or have established its consent to be bound or have at least signed the
treaty, and in each case should have done so in respect of
the territory in question. In cases falling under the present
article, in which the treaty is in force for the predecessor
State at the date of the succession, the relevant criterion
is the one suggested by the International Law Association:
the treaty must have been internationally in force at that
date in respect of the very territory which now constitutes
the successor State or part of it.
(7) In applying this criterion, the essential point is not
whether the treaty had come into force in the municipal
law of the territory prior to independence, but whether
the treaty, as a treaty,70 was in force internationally in
respect of the territory. This is simply a question of the
interpretation of the treaty and of the act by which the
predecessor State established its consent to be bound.
The governing principle is that expressed in article 29
of the Vienna Convention:
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given in the Secretariat's memorandum "Succession of
States in relation to general multilateral treaties of which
the Secretary-General is the depositary":
In ascertaining whether a treaty was applicable in the territory,
the terms of the treaty, if any, on territorial application are first
examined. Some treaties have territorial clauses providing procedures for extension to dependent territories, and it can readily
be ascertained whether the treaty was extended to the territory
in question. Other treaties are limited in their geographical scope;
for example, certain League of Nations treaties on opium are
limited to the Far Eastern territories of the parties, and the
Secretary-General, in reply to inquiries by some African States,
has informed them that it is impossible for them either to succeed
or accede to those treaties. Some United Nations treaties are
likewise regional in scope; for example, the Convention regarding
the Measurement and Registration of Vessels Employed in
Inland Navigation, done at Bangkok on 22 June 1956, is open
only to States falling within the geographical scope of the Economic Commission for Asia and the Far East, and States outside
that area cannot become bound by it.72

Where the treaty contains no provision on territorial
application, the Secretary-General proceeds on the basis
that, as provided in Article 29 of the Vienna Convention,
the treaty was binding on the predecessor State in respect
of its entire territory and, therefore, in respect of all its
dependent territories.78 For example, the Vienna Convention on Diplomatic Relations and the four Geneva
Conventions on the Law of the Sea contain no provisions
regarding their territorial application, and the SecretaryGeneral has assumed that any ratifications of these
Conventions by predecessor States embraced all their
territories so as to entitle any new States which were
their dependencies as the time of ratification to notify
their succession to any of the Conventions.
(8) The Secretariat memorandum emphasizes that, in
identifying the treaties to which new States may notify
their succession, the relevant point is the previous legal
nexus between the new State's territory and the treaty,
and not the qualifications of the new State to become a
party under the provisions of the treaty.™ In other words,
a new State's right to be considered as a party in its own
name is wholly independent of the question whether the
treaty is open to its participation through a provision for
Unless a different intention appears from the treaty or is accession or the like under the final clauses. In many
otherwise established, a treaty is binding upon each party in cases, even in the majority of cases, the alternative will
respect of its entire territory.71
be open to a successor State of becoming a party to the
treaty by exercising a right to do so specifically provided
for
in the treaty—usually a right of accession. But a
The operation of this principle is well illustrated by the
successor
State's right to notify its succession to a treaty
summary of the Secretary-General's depositary practice
neither requires,
nor usually finds, any mention in the
final clauses.76 It arises under general international law
68
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lution 1).
the territory which has now passed to the successor
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State. Whether this right is properly to be regarded as
deriving from a principle of the law of treaties or from
a principle of "succession" seems to the Special Rapporteur to be primarily a doctrinal question. What seems
more important is to identify the elements of the principle
with as much precision as possible. If the conclusions
drawn from the modern practice in the commentaries to
articles 8, 9 and 10 are correct, what the principle confers
upon a successor State is simply a right to establish itself
as a separate party to the treaty in virtue of the legal
nexus established by its predecessor between its territory
and the treaty. It is not a right to "succeed" to its predecessor's participation in the treaty in the sense of a right
to step exactly, and only to step exactly, into the shoes
of its predecessor. The successor State's right is rather
to notify its own consent to be bound by the treaty as a
separate party. In the absence of any indication of a
contrary intention, a successor State will be presumed to
wish to maintain its predecessor's reservations, declarations, etc.; essentially, however, it is to be regarded as
establishing its own consent to be bound by the treaty
and therefore free to fix for itself the conditions of that
consent—subject of course to any relevant provisions of
the treaty. If articles 8, 9 and 10, which reflect the practice
in regard to treaties of which the Secretary-General is
the depositary, state the law correctly, the general principle appears to be this: a new State whose territory was
subject to the regime of a multilateral treaty at the date
of its succession is entitled, in virtue of that fact, to
establish its own consent to be bound as a separate
party to the treaty.
(9) The general principle, as already indicated in paragraph (4) of the commentary to article 6, does not apply
in the case of a treaty which is the constituent instrument
of an international organization and participation in
which involves a process of admission to the organization.
This exception to the general principle clearly touches
the subject of succession in respect of membership
of international organizations which the76 Commission
decided to leave aside for the time being. At the same
time, any statement of the general law regarding succession in respect of multilateral treaties must take account
of constituent instruments of international organizations
which form one of the most important categories of
multilateral treaties; and it is therefore necessary for
the purposes of the formulation of the present article to
examine the nature and scope of the exception in regard
to those instruments.
(10) The difficulty arises from the fact that international
organizations take various forms and differ considerably
in their treatment of membership. In many organizations,
membership, other than original membership, is subject
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The Commission recorded the following decision in the
report on the work of its nineteenth session: "The third aspect
of the topic, succession in respect of membership of international
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in respect of treaties and to relations between States and intergovernmental organisations. It was therefore left aside for the
time being, without being assigned to a Special Rapporteur."
(See Yearbook of the International Law Commission, 1967, vol. II,
p. 368, document A/6709/Rev.l and Corr.l, para. 41.)

to a formal process of admission. Where this is so,
practice appears now to have established the principle
that a new State is not entitled automatically to become
a party to the constituent treaty and member of the
organization as a successor State, simply by reason of the
fact that at the date of the succession its territory was
subject to the treaty and within the ambit of the organization. The leading precedent in the development of this
principle was the case of Pakistan's admission to the
United Nations in 1947, mentioned in paragraph (4) of
the commentary to article 6. The Secretariat then advised
the Security Council that Pakistan should be considered
as a new State formed by separation from India. Acting
upon this advice, the Security Council treated India as
a continuing member, but recommended Pakistan for
admission as a new member; and after some debate, the
General Assembly adopted this solution of the case.
Subsequently, the general question was referred to the
Sixth Committee which, inter alia, reported:
2. That when a new State is created, whatever may be the
territory and the populations which it comprises and whether
or not they formed part of a State Member of the United Nations,
it cannot under the system of the Charter claim the status of a
Member of the United Nations unless it has been formally admitted as such in conformity with the provisions of the Charter.77

New States have, therefore, been regarded as entitled to
become members of the United Nations only by admission, and not by succession. The same practice has been
followed in regard to membership of the specialized
agencies and of numerous other organizations.78
(11) The practice excluding succession is clearest in
cases where membership of the organization is dependant
on a. formal process of admission, but it is not confined
to them. It appears to extend to cases where accession or
acceptance of the constituent treaty suffices for entry, but
where membership of the organization is a material
element in the operation of the treaty. Thus, any member
of the United Nations may become a member of WHO
simply by acceptance of the WHO Convention but
"notifications of succession" are not admitted in the
practice of WHO from new States even if they were subject
to the regime of the Convention prior to independence
and are now members of the United Nations.79 The
position is similar in regard to IMCO and was explained
to Nigeria by the Secretary-General of that organization
as follows:
In accordance with the provisions of article 9 of the Convention,
the Federation of Nigeria was admitted as an associate member
77
Ibid., 1962, vol. II, p. 103, document A/CN.4/149 and
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79
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vol. II, p. 1,24, document A/CN.4/150, para. 145.
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of IMCO on 19 January 1960. Since that date Nigeria has attained
independence and has been admitted as a Member of the United
Nations. The Secretary-General [of IMCO], in drawing attention
to the fact that the Convention contains no provision whereby
an associate member automatically becomes a full member,
advised Nigeria of the procedure to be followed, as set out in
articles 6 and 57 of the Convention, should it wish to become
a full member of the Organization. The Secretary-General's
action was approved by the Council at its fourth session.80

In other words, membership of the organization being in
issue, the new State cannot simply notify the depositary
of its succession but must proceed by the route prescribed
for membership in the constituent treaty—i.e. deposit of
an instrument of acceptance.81
(12) On the other hand, when a multilateral treaty
creates a weaker association of its parties, with looser
community organs and no formal process of admission,
it seems that the general rule prevails and that a new
State may become a party and a member of the association by transmitting
a notification of succession to the
depositary.82 Thus the Swiss Government, as depositary,
has accepted notifications of succession from new States
in regard to the various Conventions which form the
International Union
for the Protection of Literary and
Artistic Works;83 and it has done the same in regard to
the Conventions which form the International Union
for the Protection of Industrial Property.84 This practice
appears to have met with the approval of the other parties
to the Conventions.
(13) Some constituent treaties provide expressly for a
right of succession to membership, notably for States
whose territory was "represented" at the conference at
which the treaty was drawn up. These treaties fall under
article 6 and are referred to in the commentary to that
article. Succession to membership is, of course, then open
to an appropriately qualified new State; but the new
State's right is one conferred by the treaty rather than
a true right of succession. This may possibly be the explanation of the practice in regard 85to membership of the
Permanent Court of Arbitration. The Hague Conventions of 1899 and 1907 for the Pacific Settlement of International Disputes provided that (a) States represented
at or invited to the Conference might either ratify or
accede, and (b) accession by other States was to form
the subject of a "subsequent
agreement between the
Contracting Powers".86 By decisions of 1955, 1957 and
1959, the Administrative Council directed the Netherlands Government, as depositary, to ask new States
whether they considered themselves a party to either of
the Conventions. All the Contracting Parties to the
Conventions were consulted before the invitation was
issued, so that this may have been a case of a subsequent
80
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agreement to create a right of succession. If not, the case
seems to belong to those mentioned in paragraph (12)
above, where the element of membership is not sufficiently
significant to oust the general principle giving a right of
succession to multilateral treaties.
(14) In the case of some organizations the question of
succession may be complicated by the fact that the constituent treaty admits the possibility of separate or associate membership for dependent territories. Examples of
such organizations are UPU, UNESCO, WHO and ITU.
The practice in regard to such separate or associate
membership has not been entirely uniform. The two
"Unions" 87 seem, in general, to have allowed a succession
from "dependent" to "full" membership in cases where
the new State already had a separate identity during its
existence as a "dependent" member, but to have insisted
on "admission" or "accession" where it had been merely
one part of a collective "dependent" member, e.g., one
of a number of dependencies grouped together as a
single "associate" member. The majority of new States
have therefore experienced a formal break in their membership of the two Unions during the period between the
date of independence and their admission or accession
to membership. On the other hand, they appear to have
been dealt with de facto during that period as if they still
continued to be within the Unions. As to the two other
agencies, neither UNESCO nor WHO recognises any
process of succession converting an associate into a full
member on the attainment of independence.88 Both
Organizations require new States to comply with the
normal admission procedures applicable to Members of
the United Nations or, as the case may be, to other
States. Both Organizations, however, have at the same
time adopted the principle that a former associate member
which, after independence, indicates its wish to become
a member, remains subject to the obligations and entitled
to the rights of an associate member during the interval
before it obtains full membership.
(15) A connected category of treaties which requires
mention is "treaties
adopted within an international
organization".89 Here again membership of the organization may be a factor to be taken into account in regard
to a new State's right to consider itself a party to treaties
adopted within the organization. This is necessarily so
when participation in the treaty is indissolubly linked
with membership of the organization. The European
Convention for the Protection of Human Rights and
Fundamental Freedoms, for example, presupposes that
all its contracting parties will be member States of the
Council of Europe, so that succession to the Convention
and its several Protocols is impossible without membership of the organization. Accordingly, when in 1968
Malawi asked for information regarding the status of
former dependent territories in relation to the Conven-
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tion, the Secretary-General of the Council of Europe
pointed out the association of the Convention with
membership of the Council of Europe. Malawi then
notified him, as depositary, that any legal connexion
with the Convention which devolved upon her by reason
of the United Kingdom's ratification should now be
regarded as terminated.90 Clearly, in cases such as this
the need for a party to be a member will operate as a bar
to succession to the treaty by States not eligible for
membership, the reason being that succession to the
treaty by the dependent State concerned is, in the particular circumstances, really incompatible with the regional
object and purpose of the treaty.91
(16) In other cases, where there is no actual incompatibility with the object and purpose of the treaty, admission
to membership may be a precondition for notifying
succession to multilateral treaties adopted within an
organization, but the need for admission does not exclude
the possibility of a new State's becoming a party by
"succession" rather than by "accession". TTius, although
the International Air Services Transit Agreement of 1944
is open for acceptance only by members of ICAO,92
several newly independent States, after their admission
to the Organization, have claimed the right to consider
themselves as continuing to be parties to the Agreement,
and this claim has not been questioned either by the
depositary (the United States of America or by the other
parties to the Agreement.93 Similarly, although membership of UNESCO or of the United Nations is necessary
for participation in the Agreement of 1950 on the Importation of Educational, Scientific and Cultural Materials,94
this has not prevented a number of newly independent
States, after acquiring membership, from notifying their
succession to this Agreement.96 Again, some fourteen
newly independent States have transmitted notifications
of succession to the 1946 Convention on the Privileges
and Immunities of the United Nations which, under its
Article 31, is open only to accession by Members of the
Organization.
(17) Indeed, in the case of international labour conventions, which also presuppose that their contracting
parties will be members of the ILO, membership has been
used by the Organization as a means of bringing about
90

See M . - A . Eissen, The British Yearbook of International
Law, 1968-1969 (London, Oxford University Press, 1970), vol. 4 3 ,
p p . 190-192.
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C o m p a r e t h e cases mentioned by the United Nations Secretariat in t h e passage quoted in paragraph (7) of this commentary.
92
Article VI of t h e Agreement in United Nations, Treaty,
Series, vol. 84, p . 396.
98
Pakistan (1948), Ceylon (1957), Federation of Malaya (1959),
Madagascar (1962) a n d D a h o m e y (1963); see United Nations
Legislative Series, Materials on Succession of States (United
Nations publication, Sales N o . : E/F.68.V.5), p p . 224-226.
94
Article IX, in United Nations, Treaty Series, vol. 131, p. 32.
Under this Article other States may be invited to become parties,
but no such invitations appear to have been issued.
95
Ghana (1958), Malaysia (1959), Nigeria (1961), Congo
(Democratic Republic) (1962), Sierra Leone (1962), Cyprus (1963),
Rwanda (1964) and Trinidad and Tobago (1966); see Multilateral
treaties in respect of which the Secretary-General performs depositary functions (United Nations publication, Sales No.: E.69.V.5),
pp. 288-289.

succession to labour conventions.96 Beginning with
Pakistan in 1947, a practice has grown up under which,
on being admitted to membership, every newly independent State makes a declaration recognizing that it continues to be bound by the obligations entered into in
respect of its territory by its predecessor. This practice,
initiated through the Secretariat of the Organization,
in its early stages had one or two exceptions ;97 but it has
now become so invariable that it has been said to be
inconceivable that a new State should ever in future
become a member without recognising itself to be bound
by labour conventions applicable in respect of its territory
on the date of its independence.98 Furthermore, although
these declarations are made in connection with admission
to membership and therefore some time after the date
of independence, they are treated as equivalent to notifications of succession, and the labour conventions in
question are considered as binding upon the new State
from the date of independence.
(18) Some multilateral treaties, moreover, may be
adopted within an organ of an international organization,
but otherwise be no different from a treaty adopted at a
diplomatic conference. Examples are the 1953 Convention
on the Political Rights of Women and the 1957 Convention on the Nationality of Married Women, both of
which were adopted by resolution of the General Assembly. These Conventions are, it is true, open to any Member of the United Nations; but they are also open to any
member of a specialized agency or party to the Statute of
the International Court of Justice and to any State invited
by the General Assembly; and membership of the Organization has little significance in relation to the Conventions. A fortiori, therefore, the fact that the treaty has
been adopted within an organization is no obstacle to a
newly independent State's becoming
a party by "succession" rather than "accession".99
(19) The possibility that a successor State's participation
in a multilateral treaty may be incompatible with the
latter's object and purpose has been mentioned above.
A more general question has now to be considered:
whether any distinction—analogous to that made in
Article 20, paragraph 2, of the Vienna Convention—
has to be made between treaties drawn up by a limited
number of States and other multilateral treaties with
regard to acceptance of reservations. That provision
reads:
96
F. Wolf, "Les conventions internationales du travail et la
succession d'Etats", Annuaire francais de droit international, VII,
1961 (Paris, Centre National de la Recherche Scientifique),
pp. 742-751.
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Ceylon (1948), Vietnam (1950) and Libya (1952) preferred
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ratification of the Conventions. Indonesia (1950) at first made
a similar declaration, but later decided to take the position that
she considered herself as continuing to be bound by her predecessor's ratifications.
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F. Wolf, loc. cit., p. 751.
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Four States have transmitted notifications of succession to
the Secretary-General in respect of the 1953 Convention and
four States also in respect of the 1957 Convention. See Multilateral treaties in respect of which the Secretary-General performs
depositary functions (United Nations publications, Sales No.:
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make such an intention clear. The question is whether
the limited number of the negotiating States combined
with the object and purpose of a particular treaty may
indicate an intention to confine the circle of possible
parties to the negotiating States; if so, it would seem
logical to conclude that the participation of a successor
In the present context the question is rather whether, and State in the treaty should be subject to the concurrence
if so under what conditions, the limited number of the of all the parties.
negotiating States and the object and purpose of the (22) Practice does not throw any very clear light on this
treaty may make it necessary to conclude that a successor point. Questions of succession have risen mainly in the
State's participation in the treaty should be subject to context of "dispositive" treaties concluded between a
the consent of the other parties. In other words, the limited number of States but intended to create regimes
question is whether some multilateral treaties drawn up of a general character. Moreover, the point at issue has
by a limited number of negotiating States should be generally been whether a dispositive treaty is automatically
considered as being subject to the same principles as binding upon the successor to the territory to which the
bilateral treaties for the purpose of "succession".
treaty relates, rather than whether a "successor" to one
(20) The question is by no means academic, since of the parties may be entitled to consider itself a party
France, the United Kingdom and Belgium have been to the treaty in its own right. The latter question was,
parties to numerous treaties concluded between a limited however, raised in 1956, when it was argued that certain
number of States, and it is out of their former dependen- States were entitled, as successor States, to be regarded
cies that many of the new States have emerged. In some as parties to the Suez Canal Convention and invited to
cases, the treaty may be the constituent instrument of a the London Conference of Users of the Canal. No clear
limited organization or one adopted within an organ- answer was given, the emphasis being put on use of the
ization and hence fall under the principles governing Canal. In a case like that of the Suez Canal Convention
such treaties; in some cases the very object and purpose the general character of its object and purpose and the
of the treaty may exclude the idea of the particular fact that it is open to accession by other States seems to
successor State's participation in the treaty. But in other justify the conclusion that successor States would be
cases the treaty may not be linked to an organization and entitled to become parties by means of a notification of
the participation of the successor State in the treaty may succession. But in the case of other treaties not open to
not involve any necessary incompatibility with the object accession by other States, a successor State's claim to
and purpose of the treaty. For example, treaties which consider itself a party regardless of the consent of the
establish a regime for neutralizing or demilitarizing a other parties may seem less justifiable.
particular territory, for the free navigation of an inter- (23) Having regard to the various considerations set
national river or canal, for the equitable use of an inter- out in the preceding paragraphs, the present article lays
national river, or for the regulation of a fishery, and down as the general rule for multilateral treaties that a
certain types of political or commercial treaties, may be new State is entitled to notify the parties that it considers
concluded between a small group of States and yet itself a party in its own right to any multilateral treaty in
potentially be of interest to other States. Among such force in respect of its territory at the date of the succession.
treaties are the Aland Islands,101 Suez Canal102 and Subparagraph (a) then excepts from the general rule
Montreux103 Conventions and the Geneva Agreements cases where it would be incompatible with the object
regarding Laos.104
and purpose of the treaty to allow the new State to
(21) The Commission and the Vienna Conference on become a party (see paragraphs (7) and (15) above).
the Law of Treaties, in their codification of the law of Subparagraph (b) also excepts from the general rule
reservations, took the view that the limited number of constituent instruments of international organizations
the negotiating States may be an indication that the which specify a particular procedure for the acquisition
application of the provisions of the treaty in their entirety of membership (see paragraphs (9)-(17) above). Finally,
between all the parties is intended to be an essential subparagraph (c) further excepts from the general rule
condition of the consent of any one of them to be bound treaties which were drawn up between a limited number
by it. They did not think this to be by itself a conclusive of negotiating States and the object and purpose of which
indication of such an intention, but did consider that the indicate that the participation of any additional State
limited number of the negotiating States combined with (including a successor State) must be considered as
the object and purpose of a particular treaty would requiring the consent of all the parties (paragraphs (19)(22) above).
When it appears from the limited number of the negotiating
States and the object and purpose of a treaty that the application
of the treaty in its entirety between all the parties is an essential
condition of the consent of each one to be bound by the treaty,
a reservation requires acceptance by all the parties.100
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Official Records of the United Nations Conference on the
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Ibid. (Gottingen, Librairie Dietrich, 1890), 2 n d series,
t. X V , p . 557.
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M . O . H u d s o n , International
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(Washington,
Carnegie Endowment for Peace, 1941), vol. VII, p . 386.
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United Nations, Treaty Series, vol. 456, p . 301.

Article 8. Multilateral treaties not yet in force
1. A new State may on its own behalf establish its
consent to be bound by a multilateral treaty which was not
in force at the date when the succession occurred if, in
respect of the territory to which the succession relates,
the predecessor State had before that date:
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(a) established its consent to be bound by the treaty; or
(b) signed the treaty subject to ratification, acceptance
or approval.
2. When a treaty provides that a specified number of
parties shall be necessary for its entry into force, a new
State which establishes its consent to be bound by the
treaty under paragraph 1 shall be reckoned as a party
for the purpose of that provision.

is now firmly established in a sense opposite to that
suggested in the report of the Committee of the International Law Association. Examples of this practice,
both on the part of the Secretary-General and of successor
States, are to be found in the Secretariat memorandum
"Succession of States in relations to general multilateral
treaties of which the Secretary-General is the depositary".
In particular, the practice, as established by 1962, was
summarized as follows:

The lists of treaties sent to new States have since 1958 included
Commentary
not only treaties which are in force, but also treaties which are
(1) A substantial interval of time not infrequently not yet in force, in respect of which the predecessor State has
elapses between the adoption of the text of a multilateral taken final action to become bound and to extend the treaty to
treaty and its entry into force. This is indeed almost the territory which has later become independent. France in
inevitable in the common case where the treaty provides 1954 ratified and Belgium in 1958 acceded to the 1953 Opium
that it shall not enter into force until a specified number Protocol, which is not yet in force; both countries also notified
of States shall have established their consent to be bound. the Secretary-General of the extension of the Protocol to their
The question therefore arises whether the right of a dependent territories. Cameroon, the Central African Republic,
Congo (Brazzaville), the Congo (Leopoldville) and the Ivory
successor State to establish its consent to be bound by the
Coast have recognized themselves as bound by the instruments
a treaty under the principles stated in article 7 extends deposited by their respective predecessors. In March 1960 the
to cases where the predecessor State was not an actual United Kingdom ratified the 1958 Conventions on the Territorial
"party" to the treaty at the date when the succession Sea and Contiguous Zone, on the High Seas, and on Fishing,
occurred because the provisions concerning its entry into which do not contain any territorial application clauses. Nigeria
and Sierra Leone have recognized themselves as bound by these
force had not yet been satisfied.
ratifications.108 It may also be mentioned that Pakistan in 1953
(2) A possible point of view might be that, the treaty spontaneously informed the Secretary-General that it was bound
not being in force, the conditions for the transmission of by the action of the United Kingdom in respect of a League
treaty rights and obligations from a predecessor to a treaty107 which was not yet in force.108
successor State do not exist: the predecessor did not have
any definitive rights or obligations under the treaty at
the moment of succession, nor were any such rights or So far as is known to the Special Rapporteur, other
obligations then applicable with respect to the successor States have not questioned the propriety of the SecretaryState's territory. This indeed seems to have been the view General's practice in this matter or the validity of the
of the matter taken by the International Law Association's notifications of succession in the above-mentioned cases.
Committee on the Succession of States in the passage of On the contrary, as will appear in paragraph (10) below,
its report which is reproduced in paragraph (9) below. they must be considered to have accepted it.
The Committee conceded that a predecessor State "might
have ancillary or collateral rights and duties arising from (4) The practice described by the Secretariat in the
signature and/or ratification", but this was not in its passage just cited relates only to cases where the predeeyes sufficient to generate a right of succession. The cessor State had definitively established its consent to be
Committee presumably had in mind the principle embod- bound prior to the date of the succession. There is,
ied in Article 18 of the Vienna Convention, under however, a further point as to whether a predecessor
which a predecessor State which has signed a treaty State's signature of a treaty before the occurrence of a
subject to ratification, acceptance or approval or which succession, but subject to ratification, should be counted
has definitively expressed its consent to be bound will as equivalent to a signature by the successor State so as
find itself subject to certain restraints even though the to entitle the latter afterwards to ratify the treaty in its
treaty has not yet come into force. This principle is a own name. On this point the Secretariat memorandum
manifestation of the fact that the acts of signing, ratify- made the following comment:
ing, etc., a treaty do establish a certain legal nexus between
The lists of treaties sent to new States have not included any
the State concerned and the treaty. Thus, even a bare treaties which have been only signed, but not ratified, by predecsignature subject to ratification was regarded by the cessor States. No case has yet arisen in practice in which a new
International Court of Justice in its Advisory Opinion on State, in reliance on a signature by its predecessor, has submitted

Reservations to the Convention on Genocide106 as estab-

lishing a "provisional status" in favour of the signatory
State in relation to the treaty. Consequently, grounds are
not lacking upon which it would be open to the Commission to arrive at a solution of this question different from
that of the Committee of the International Law Association.
(3) Furthermore, the practice in regard to multilateral
treaties of which the Secretary-General is the depositary
LC.J. Reports 1951, p. 28.

for deposit an instrument of ratification to a treaty. There is
considerable practice to the effect that a new State can inherit
the legal consequences of a ratification by its predecessor of a
treaty which is not yet in force [...]; but it is not yet clear whether
106

These two States did so at dates before the Conventions
in question had come into force.
107
Protocol relating to a Certain Case of Statelessness (1930);
see Multilateral treaties in respect of which the Secretary-General
performs
Depositary functions
(United N a t i o n s publication,
Sales N o . : E.68.V.3), p . 346.
los Yearbook of the International
Law Commission,
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vol. I I , p p . 123-124, document A/CN.4/150, para. 143.
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recognizes the right of a successor State to become a
party on the basis simply of its predecessor's having
established its consent to be bound, irrespective of whether
the treaty was actually in force at the moment of succession. There is, of course, an important difference between
the position of a State which has definitively committed
itself to be bound by a treaty and one which has merely
signed it subject to ratification. On the other hand, as
pointed out in paragraph (2) above, both the Opinion of
the International Court of Justice on Reservations to
the Genocide Convention and Article 18 of the Vienna
The special interest of this question in relation to certain Convention recognize a signature subject to ratification
League of Nations treaties, which the Secretariat stressed as creating for the signatory State certain limited legal
in its memorandum, disappeared not long afterwards as obligations and a certain legal nexus in relation to the
a result of action taken by the General Assembly on the treaty. Thus, it seems open to the Commission to recogbasis of a study of this problem presented by the Inter- nize the right of a successor State to establish its consent
national Law Commission
in its 1963 report to the to be bound by a treaty in virtue of its predecessor's
General Assembly.110 In effect, the General Assembly by bare signature of the treaty subject to ratification, acceptits resolution 1903 (XVIII) of 18 November 1963, assumed ance or approval. This solution is the one most favourable
the function, formerly entrusted by League of Nations both to successor States and to the effectiveness of multitreaties to the Council of the League, of inviting States lateral treaties, and it is therefore the one proposed in the
to become parties by accession; it further requested the
Secretary-General to extend invitations to any member present article. Occasions for the exercise of this right
of the United Nations, any member of a specialized are, however, likely to be rare; for not only is the number
agency and any party to the Statute of the International of possible cases likely to be very small but even in those
Court of Justice not already eligible under the particular cases the treaty will normally be open to accession by the
treaty to become a party to it. Since 1963, therefore, the new State. Accordingly, if the Commission were to
special problem to which the Secretary-General drew consider a bare signature which is still subject to ratificaattention has ceased to have any importance, because tion, acceptance or approval, as insufficient to create any
successor States will almost invariably fall under one or right in a successor State, the practical difference would
other of the categories of States to which the Secretary- be likely to be minimal.
General is requested to address invitations to accede to (7) In the light of the foregoing considerations, parathe League of Nations treaties in question.
graph 1 of article 8 provides that in the case of a multilateral treaty which is not in force at the date of the
(5) In theory at any rate, the possibility still exists that succession, either an act definitively establishing the
the problem of a successor State's ratifying a treaty on predecessor State's consent to be bound or a bare signathe basis of its predecessor's signature may arise in con- ture subject to ratification, acceptance or approval will
nection with multilateral treaties. In its 1963 report to entitle the successor to establish its consent to be bound
the General Assembly, the Commission merely noted the in its own name through the procedure appropriate in
existence of the problem without expressing any opinion the particular case.
upon it. Similarly, although it has not been the practice
of the Secretary-General to include in the lists of treaties (8) Paragraph 2 of article 8 covers the special but
sent to successor States any treaty merely signed and not important point whether a notification of continuity, or
ratified by the predecessor State, the passage from the an "accession", by a successor State under the provisions
Secretariat memorandum cited above seems to view the of article 7 should be considered as equivalent to a
question whether a successor State is entitled to ratify signature, ratification, etc., for the purpose of clauses
such a treaty as an open one. In the absence of practice making the entry into force of a treaty dependent on a
in the matter, the Commission is free to adopt the solu- specified number of signatures, ratifications, etc. Paration which seems most consonant with general principles. graph 2 lays down that a notification of succession should
count for that purpose.
(6) The view has been expressed in the commentary to (9) The International Law Association, in the resolutions
article 7 that what a successor State inherits is essentially which it adopted at its Buenos Aires Conference in 1968
the right, if it wishes, to become a party to its predecessor's (resolution No. 6), did no more than state that this was a
treaty in its own name in virtue of the legal nexus estab- question that required further study.m But its Committee
lished between its territory and the treaty by the acts of on the Succession of States, in an explanatory note
its predecessor. If that view is correct, the question is accompanying the draft resolution, took up a position
simply what kind of legal nexus with the treaty on the which led it to a conclusion opposite to that proposed
part of a predecessor is sufficient to give rise to the in the present article. The Committee there said:
successor's right. A well established practice already
6. There have been no known instances where a new State
exists, as has been shown in paragraph (3) above, which
making a declaration of continuity to a multilateral convention
the new State can inherit the legal consequences of a simple
signature of a treaty which is subject to ratification. The case
presents some practical importance, since numerous League of
Nations treaties, some of which were signed, but never ratified,
by France, the United Kingdom, etc., are not now open to accession by new States, and new States have sometimes indicated
an interest in becoming parties to those treaties. The question of
opening those treaties to new States has been referred to the
International Law Commission by General Assembly resolution
1766 (XVII).108
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has been counted for the purpose of aggregating the necessary
number of parties to bring the convention into force.
The question has arisen respecting the United Nations Convention on the Reduction of Statelessness. This was ratified by the
United Kingdom on 29 March 1966, and its extension to several
dependent territories which have become independent since that
date was notified. No other States have ratified or acceded. The
Convention comes into force after an interval following the deposit
of six ratifications or accessions. The situation might arise where
five of the United Kingdom's successor States to which the
Convention applied deposit declarations of continuity. Would
these count, along with the United Kingdom's ratification, as
the necessary number of parties to bring the treaty into force ?
If the answer is affirmative it would follow that only one signatory
and ratifying State is a party; and if that State denounces, it
would follow that the treaty is in force without any signatory
or ratifying parties. Although a declaration of continuity is
regarded by the Committee as having the effect of an accession
for the purpose of bringing the convention into force inter se
the predecessor and successor States, it should not have the effect
of an accession for all purposes; and if a convention refers to
ratifying or acceding States being counted for the purpose of
bringing the convention into force a successor State is excluded
by description. This is believed to be the only conclusion consistent
with fundamental principles of treaty law.
7. The Committee found this a theroretically difficult question,
but after examination of the practical issues involved it chose to
fall back on the theoretical position that until a treaty is in force
there is nothing to be succeeded to (although it is conceded that
the predecessor State might have ancillary or collateral rights
and duties arising from signature and/or ratification). This is
consistent with the view taken respecting point 6, and indeed
supports that view.112

(10) The Committee was not quite correct in saying
that there was no known instance where a new State's
declaration of continuity had been counted for the purpose of aggregating the necessary number of parties to
bring the convention into force. The Secretariat memorandum of 1962 pointed out that in his circular note announcing the deposit of the twenty-second instrument in respect
of the 1958 Convention on the High Seas, the SecretaryGeneral had "counted the declarations of Nigeria and
Sierra Leone toward the number of twenty-two".118
Since then, the entry into force of the Convention on the
Territorial Sea and Contiguous Zone has been notified
by the Secretary-General on the basis of counting declarations of continuity by the same two States towards the
required total of twenty-two; and also that of the Convention on Fishing and Conservation of the Living
Resources of the High Seas on the basis of declarations
of continuity by three new States. The practice of the
Secretary-General as depositary therefore seems settled
in favour of treating the declarations of new States as in
all respects equivalent to a ratification, accession, etc.,
for the purpose of treaty provisions prescribing a specified
number of parties for the entry into force of the treaty.
So far as is known, no State has questioned the propriety
112
International Law Association, Buenos Aires Conference
(1968), Interim Report of the Committee on the Succession of
New States to the Treaties and Certain Other Obligations of their
Predecessors (London, published by the International Law
Association, 1969), pp. 602-603.
118
See Yearbook of the International Law Commission, 1962,
vol. II, p. 124, document A/CN.4/150, para. 143.

of the Secretary-General's practice with respect to these
important treaties.
(11) The treaty provisions here in question normally,
it is true, refer expressly to the deposit of a specified
number of instruments of ratification or accession or,
as the case may be, of acceptance or approval, by States
to which participation is open under the terms of the
treaty. Accordingly, to count notifications of succession
for the purpose of arriving at the prescribed total number
may be represented as modifying in some degree the
application of the final clauses of the treaty. But any such
modification that may occur results from the impact of
the general law of succession of States upon the treaty,
and this general law the negotiating States must be
assumed to have accepted as supplementing the treaty.
Nor is the modification involved in counting a notification
of succession as relevant in connexion with these treaty
clauses much greater than that involved in admitting that
new States may become separate parties to the treaty by
notifications for which the final clauses make no provision ; and the practice of admitting notifications of succession for this purpose is now well settled. Moreover, to
count the notification of a successor State as equivalent
to a ratification, accession, acceptance, or approval
would seem to be in conformity with the general intention
of the clauses here in question, for the intention of these
clauses is essentially to ensure that a certain number of
States shall have definitively accepted the obligations of
the treaty before they become binding on any one State.
The contrary position taken by the Committee on the
Succession of States seems almost to assume that a newly
independent State is not to be considered as sufficiently
detached from its predecessor to be counted as a separate
unit in giving effect to that intention. But such an assumtion hardly appears compatible with the principles of
self-determination, independence and equality. For this
reason the possibility noted by the Committee that
Convention on the Reduction of Statelessness might be
brought into force by one ratification plus the notifications of five successor States—in any case a somewhat
extreme possibility—does not seem a persuasive argument
for rejecting the more liberal approach of the SecretaryGeneral to the question. Therefore, as indicated earlier,
paragraph 2 of article 8 states the law in terms which
accord with the depositary practice of the SecretaryGeneral.

Article P. Succession in respect of reservations
to multilateral treaties
1. When the consent of a new State to be bound by a
multilateral treaty is established by means of a notification
of succession, it shall be considered as maintaining any
reservations applicable in respect of the territory in question
at the date of the succession unless:
(a) The State, in notifying its succession to the treaty,
expressed a contrary intention or formulated reservations
different from those applicable at the date of succession; or
(A) The particular reservation, by reason of its object
and purpose, must be considered as appropriate only in
relation to the predecessor State.
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(3) The Secretariat studies116 entitled "Succession of
States to multilateral treaties" draw attention to practice
in regard to reservations in only two connexions. The
first is the Berne Convention of 1886 for the Protection
of Literary and Artistic Works and the Acts of Berlin,
Rome, Brussels and Stockholm which revised it. u6 In
brief, the United Kingdom made a reservation to the
Berlin text (1908) regarding retroactivity on behalf of
itself and all its dependent territories with the exception
of Canada; France, on behalf of herself and all her
territories, made a reservation to the same Convention
regarding works of applied art; and the Netherlands
3. (a) The rules laid down in paragraphs 1 and 2 also made three separate reservations to that Convention
regarding reservations apply also, mutatis mutandis, to on behalf both of herself and the Netherlands East
Indies. Each of these three States omitted their reservaobjections to reservations.
tions when adhering to later texts: the United Kingdom
(b) However, in the case of a treaty falling under and the Netherlands when becoming parties to the Rome
Article 20, paragraph 2, of the Vienna Convention, no Act of 1928 and France when becoming a party to the
objection may be formulated by a new State to a reserva- Brussels Act of 1948. In all the cases of succession occurtion which has been accepted by£all the parties to the treaty. ring in respect of these three States, the Swiss Government as depositary has treated the successor State as
inheriting such of its predecessor's reservations as were
Commentary
(1) The general rules of international law governing binding upon the successor's territory in relation to
reservations to multilateral treaties are now to be found each particular Convention prior to independence. Morestated in Articles 19-23 of the Vienna Convention. Under over, in these cases the Swiss Government appears to
those articles, in the event of a succession, the predecessor have regarded the inheritance of the reservations, when
State may be a State which has formulated a reservation, it occurred, as automatic and not dependent upon any
"confirmation" of the reservation by the successor
with or without objection from other States, or which State.
has itself accepted or objected to the reservation of another State. Those articles at the same time provide for
The second connexion is the various Geneva Humanthe withdrawal of reservations and also of objections to itarian Conventions of which also the Swiss Government
reservations. The question then arises as to the position is the depositary. No mention is made of reservations in
of the successor State in regard to reservations, accept- their final clauses, but reservations have117been formulated
by a considerable number of States. Among these
ances and objections.114
reservations is one made by the United Kingdom with
(2) Whenever a successor State is to be considered as a respect to Article 68, paragraph 2, of the Geneva Convenparty to a multilateral treaty by "inheritance" from its tion relative to the Protection of Civilian Persons in
predecessor, logic would seem to require that it should Time of War (1949).118 Five newly independent States, to
step into the shoes of its predecessor under the treaty in which this Convention was formerly applicable as depenall respects as at the date of the succession. In other words, dent territories of the United Kingdom, have notified the
the successor State should inherit the reservations, depositary that they consider themselves as continuing
acceptances and objections of its predecessor exactly as to be bound by that Convention in virtue of its ratification
they stood at the date of succession; but it would also by the United Kingdom.119 The notifications of these
remain free to withdraw, in regard to itself the reservation States do not, it is true, refer explicitly to the United
or objection which it had inherited. Conversely, whenever Kingdom's reservation; and the Secretariat for that
a successor State becomes a party not by inheritance but reason observed:
by an independent act establishing its consent to be bound,
logic would indicate that it should be wholly responsible
Examination of the cases of succession to the Geneva Convenfor its own reservations, acceptances and objections, and tions thus provides no example that would make it possible to
that its relation to any reservations, acceptances and say with certainty whether or not it is necessary to confirm in
objections of its predecessor should be the same as that declarations of continuity the reservations formulated by the
of any other new party to the treaty. If such may be the predecessor State in order to be able to take advantage of them.120
rules which considerations of legal logic suggest, it
remains to be seen whether and how far they are acted
on in practice. In fact the practice in regard to reserva115
Ibid., 1968, vol. II, p. 1, document A/CN.4/200 and Add.l
tions, while it corresponds in some measure to the logical
and 2, and ibid, 1969, vol. II, p. 23, document A/CN.4/210.
principles set out in this paragraph, will be found not to
116
Ibid., 1968, vol. II, pp. 24-25, document A/CN.4/200 and
be wholly consistent with them.
Add.l and 2, paras. 86-92.
2. In such cases, if the new State formulates reservations
different from those applicable in respect of the territory
at the date of succession:
(a) Any reservation formulated by its predecessor
which differs from its own reservations shall be considered
as withdrawn;
(b) Any provisions regarding reservations which may be
contained in the treaty shall, together with Articles 19 to
23 of the Vienna Convention, apply to the successor State
as from the date of its notification of its succession to the
treaty.

117

Ibid., p. 35, para. 138.
United Nations, Treaty, Series, vol. 75, p. 287.
119
See Yearbook of the International Law Commission, 1968,
vol. II, pp. 41-42, document A/CN.4/200 and Add.l and 2,
paras. 170-174.
180
Ibid, p. 53, para. 229.
118

114
For the views of the Rapporteur of the International
Law Association, see the Special Rapporteur's second report
on succession in respect of treaties (ibid., 1969, vol. II, p. 49,
document A/CN.4/214 and Add.l and 2, para. 17).
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The basis of this observation may be open to question. multilateral treaties has to be applied to it accordingly
The point of departure for all these States was that the as from the date when the reservation is made. It is a
Convention had been made applicable to their territories straightforward case of an accession subject to a reservaby the United Kingdom prior to independence; and that tion and it is only in cases of notification of succession
application was clearly then subject to the United King- that problems arise.
dom's reservation. Moreover, four of the States concerned (6) Equally, when transmitting a notification of succesexpressly referred in their notifications to the United sion new States have not infrequently repeated or
Kingdom's ratification of the Convention, and of that expressly maintained a reservation made by their prede"ratification" the reservation was an integral part. As a cessor; and especially in cases where their predecessor
matter of law, it would seem that the States concerned, had made the reservation at the time of "extending" the
in the absence of any indication of their withdrawal treaty to their territory. Thus, Jamaica in notifying its
of their predecessor's reservation, must be presumed to "succession" to the Convention relating to the Status of
have intended the treaty to continue to apply to their Refugees (1951), repeated textually a reservation which
territory on the same basis as it did before independence: had been made by the United Kingdom specifically with
i.e. subject to the reservation. It is also not without reference to its territory; and Cyprus and Gambia
relevance that the same depositary Government, when expressly confirmed their maintenance of that same reseracting as depositary of the Berne Convention and its vation which had likewise been made applicable to each
related Acts for the Protection of Literary and Artistic of their territories.124 Other examples are the repetition
Works, seems to have assumed that reservations are by Malta of a United Kingdom reservation to the 1961
inherited automatically in cases of succession in the Vienna Convention on Diplomatic Relations;125 by Triniabsence of any evidence of their withdrawal.
dad and Tobago of a United Kingdom reservation to
(4) The material transmitted by Governments to the the International Convention to Facilitate the ImportaSecretary-General of the United Nations in response to tion of Commercial Samples and Advertising Material
(1952) made specifically for Trinidad and Tobago;126 and
his invitation
and
published
in
Materials
on
Succession
of States121 does not appear to throw any light on the by Cyprus, Jamaica and Sierra Leone of United Kingdom
practice in regard to reservations. Accordingly, apart reservations made to127 the 1949 Convention on Road
from the material mentioned in the preceding paragraph, Traffic, with annexes. In the last mentioned case Cyprus
the main evidence of practice available to the Special and Jamaica omitted from the repeated reservation a
Rapporteur has been the Secretariat publication Multi- territorial application clause irrelevant to their own
lateral treaties in respect of which
the Secretary-General circumstances.
22
performs depositary functions} supplemented by a number of individual precedents obtained from the Secretariat, (7) It is, no doubt, desirable that a State, on giving
and by reference to the United Nations Treaty Series. notice of succession, should at the same time specify its
intentions in regard to its predecessor's reservations. But
(5) The practice of successor States in regard to treaties it would be going too far to conclude from the practice
for which the Secretary-General is the depositary appears mentioned in the preceding paragraph that, if a reservato have been fairly flexible. As already noted in the tion is not repeated at the time of giving notice of succescommentary to article 7, they have sometimes exercised sion, it does not pass to the successor State. Indeed, in
their right to become a party by depositing an instrument certain other cases successor States seem to have assumed
of accession and sometimes by transmitting to the the contrary. Thus, both Rwanda and Malta transmitted
Secretary-General a "notification of succession". When notifications of succession to the Customs Conventions
becoming a party by accession, a new State has in some on the Temporary Importation of Private Road Vehicles
cases repeated a reservation made by its predecessor and (1954), without referring to the reservations which had
applicable to the territory before independence.123 In been made by their respective predecessors, Belgium and
such a case the reservation is, of course, to be regarded the United Kingdom. Rwanda, some two months after
as an entirely new reservation so far as concerns the new giving notice of succession, informed the SecretaryState, and the general law governing reservations to General that128it did not intend to maintain Belgiums'
reservations. Malta, also after an interval of some
129
181
Both
United Nations Legislative Series (United Nations publi- weeks similarly informed the Secretary-General.
these States acted in the same manner in regard to their
cation, Sales No.: E/F.68.V.5).
122
Multilateral treaties in respect of which the Secretary- predecessors' reservations to the Convention Concerning
General performs depositary functions (United Nations publi- Customs Facilities for Touring (1954).130 Both would
cation, Sales No.: E.68.V.3) and idem, Annex: Final Clauses therefore seem to have thought that a predecessor's
(Sales No.: E.68.V.4).
The information on this question given in the literature, reservations would continue to be applicable unless
including D. P. O'Connell's magnum opus on State succession, disclaimed by the successor. The same view of the law
is extremely sparse.
128
For example, in acceding to the Additional Protocol to
the Convention concerning Customs Facilities for Touring,
relating to the Importation of Tourist Publicity Documents and
Material (19S4), Uganda and the United Republic of Tanzania
repeated a reservation which had been made by the United
Kingdom specifically for those territories. See Multilateral
treaties in respect of which the Secretary-General performs
depositary functions (United Nations publication, Sales No.:
E.68.V.3), pp. 206-207.
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was evidently taken by the Office of Legal Affairs of the
Secretariat in its Memorandum to the Regional Representative of the United Nations High Commissioner for
Refugees on the succession by Jamaica to rights and
obligations under the Convention relating to the Status
of Refugees (1951). In paragraph 4 of that Memorandum,
after setting out the text of reservations made to article 42,
paragraph 1, of the Convention by the United Kingdom
in respect of Jamaica, the Office of Legal Affairs continued :
Jamaica would have the right to avail itself of these reservations
which were made by the United Kingdom under the terms of the
Convention and it may be that in due course your office will
wish to obtain a declaration by Jamaica which would withdraw
these reservations. However, we think your main inquiry at
present is answered by the conclusion that Jamaica is under the
obligations of the Convention subject to the reservations made by
the United Kingdom.131

The Swiss Government also, as pointed out in paragraph (3) above, appears to have acted on the assumption
that reservations are applicable automatically with respect
to a successor State in the absence of any indication of
their withdrawal by it when or after giving notice of
succession.
(8) Mention must now be made of some recent practice
regarding reservations in which the line between "succession" and "accession" seems to have become somewhat
blurred. This practice concerns cases where a State has
given notice to the Secretary-General of its "succession"
to a treaty and at the same time notified him of reservations which are different from or additional to those
formulated by its predecessor. Thus,
on 29 July 1968
Malta notified the Secretary-General182 that, as successor
to the United Kingdom, she considered herself bound by
the Additional Protocol to the Convention concerning
Customs Facilities for Touring, relating to the Importation of
Tourist Publicity Documents and Material
(1954),133 the application of which had been extended to
her territory before independence without any reservation
whatever. Malta's notification nevertheless contained a
reservation to article 3 of the Protocol, while article 14
provided that a reservation was not to be admissible if
within a period of 90 days it had been objected to by
one-third of the interested States. Accordingly, in circulating the notification of succession, the Secretary-General
drew attention to the reservation and to the provision
in Article 14 of the Protocol; and Poland did in fact object
to the reservation. In the event, this was the only objection
lodged against the reservation within the prescribed
period and the Secretary-General then formally notified
the interested States of the acceptance of Malta's reservation in accordance with Article 14.184

131
See United Nations Juridical Yearbook, 1963 (United
Nations publication, Sales No.: 65.V.3), p. 182.
132
Secretary-General's circular letter of 16 August 1968
(C.N.123. 1968. Treaties - 2).
138
United Nations, Treaty Series, vol. 276, p. 191.
134
Secretary-General's circular letter of 3 December 1968
(C.N.182, 1968, Treaties - 4).
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On 25 February 1969 Botswana notified the SecretaryGeneral 135 that it regarded itself as "continuing to be
bound" by the Convention of 1954 relating to the Status
of Stateless Persons to the same extent as the United
Kingdom was so bound in relation to the Bechuanaland
Protectorate "subject, however, to the following additional reservations"; and it hen formulated new reservations
to articles 31,12(1) and 7(2) of the Convention. In circulating the notification, the Secretary-General reproduced the
text of Botswana's new reservations and at the same time
informed the interested States where they would find the
text of the earlier reservations made by the United Kingdom which Botswana was maintaining.
On 18 July 1969 Mauritius informed the SecretaryGeneral 136 that it considered itself bound as from the
date of independence by the Convention on the Political
Rights of Women (1953), the application of which had
been extended to its territory before independence. At
the same time, without any allusion to the reservations
which had been made to Article 3 by the United Kingdom,
Mauritius formulated two reservations of its own to that
article. One of these (recruitment and conditions of service
in the armed forces) corresponded to a general reservation
made by the United Kingdom; the other (jury service)
had been made by the United Kingdom with respect to
certain territories but not with respect to Mauritius itself.
The Secretary-General, also making no allusion to the
previous reservations of the United Kingdom, simply
circulated the text of Mauritius's two reservations to the
interested States.
The most striking example is perhaps that of Zambia's
notification of its succession to the Convention relating
to the Status of Refugees (1951). By letter of 24 September 1969 Zambia transmitted to the Secretary-General an
instrument of succession to this Convention and an instrument of accession to another treaty, thereby underlining
its intention to be considered as a successor State in
relation to the 1951 Convention. In depositing its notification of succession, Zambia made no allusion to the
reservations previously made by the United Kingdom in
respect of the Federation of Rhodesia and Nyasaland.
Instead, it referred to article 42 of the Convention, which
authorized reservations to certain articles, and proceeded
to formulate reservations of its own to articles 17(2),
22(1), 26 and 28 as permitted by article 42. The SecretaryGeneral, in a letter to Zambia of 10 October 1969,137
then drew attention to the fact that its reservations differed
from those made by its predecessor State and continued:
Therefore, it is the understanding of the Secretary-General that
the Government of Zambia, on declaring formally its succession
to the Convention in the instrument in question, decided to withdraw the old reservations pursuant to paragraph 2 of article 42
of the Convention, and expressed its consent to continue to be
bound henceforth by the Convention subject to the new reservations, the latter reservations to become effective on the date when
they would have done so, pursuant to the pertinent provisions of
the Convention, had they been formulated on accession* Accord136
Secretary-General's circular letter of 21 May 1969 (C.N.80,
1969, Treaties - 1).
136
Secretary-General's circular letter of 11 September 1969
(C.N.168, 1969, Treaties - 5).
137
Supplied to the Special Rapporteur by the Secretariat.
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ingly, the said reservations will take effect on the ninetieth day
after the deposit of the instrument of succession by the Government of Zambia, that is to say, on 23 December 1969.

The Secretary-General further said that all interested
States were being informed of the deposit of the instrument of succession and of the reservations.138
(9) The practice examined in the preceding paragraph
appears to show unmistakably that the Secretary-General
is now treating a newly independent State as entitled to
become a party to a treaty by "succession" to its predecessor's participation in the treaty, and yet at the same time
to modify the conditions of that participation by formulating new reservations. Moreover, in response to the
Special Rapporteur's inquiry, the Secretariat has confirmed that ttje precedents in question are classified by
the Secretary-General as cases of "succession", not
accession.
(10) A new State's abandonment, express or implied, of
its predecessor's reservations is perfectly consistent with
the notion of "succession"; for a State may withdraw a
reservation at any time and a successor State may equally
do so at the moment of confirming its "succession" to
the treaty. But the formulation of new or revised reservations is, logically, not very consistent with the notion of a
"succession" to the predecessor State's rights and obligations with respect to the territory. It is compatible with
the idea that a successor State, by virtue simply of the
previous application of the treaty to its territory, has a
right to become a separate party in its own name; but
that is all. So far as is known, no objection has been
taken by any State to the practice in question or to the
Secretary-General's treatment of it as if it was a specialized
form of accession. Nor is this surprising, since in most
cases it is equally open to the newly independent State
to become a party by "accession" when, subject to any
relevant provisions in the treaty, it would be entirely free
to formultae its own reservations. The Secretary-General's
treatment of the practice has the merit of flexibility and of
facilitating the participation of new States in multilateral
treaties, while seeking to protect the rights of other States
under the general law of reservations.

modern multilateral treaties and to the system of law
provided in articles 19-23 of the Vienna Convention to
govern reservations, the Commission may feel that a
flexible and pragmatic approach to the problem of succession in respect of reservations is to be preferred.
(12) Since the general rule is that a reservation may be
withdrawn unilaterally and at any time, the question
whether a predecessor State's reservation attaches to a
successor State would seem to be simply a matter of the
latter's intention at the time of giving notice of succession.
If the successor State expressly maintains them, the
answer is clear. If it is silent on the point, the question
is whether there should be a presumption in favour of an
intention to maintain the reservations except such as by
their very nature are applicable exclusively with respect
to the predecessor State. The practice examined in paragraphs (3) to (8) of this commentary on balance suggest
that such a presumption should be made. A further
consideration is that, if a presumption in favour of maintaining reservations were not to be made, the actual
intention of the successor State might be irrevocably
defeated; whereas, if it were made and the presumption
did not correspond to the successor State's intention, the
latter could always redress the matter by withdrawing
the reservations. Paragraph 1 of the present article
accordingly lays down that a notification of succession
shall be considered as subject to the predecessor State's
reservation, unless a contrary intention is expressed or
indicated or the reservation is, by reason of its object
and purpose,
appropriate only in relation to the predecessor State.139

(13) Paragraph 2 seeks to provide for the case where the
successor State has formulated different reservations of its
own and where, under paragraph 1, the presumption of
an intention to maintain the predecessor State's reservations is in consequence to be considered as negatived.
Logically, as already pointed out, there may be said to
be some inconsistency in claiming to become a party in
virtue of the predecessor's status as a party and in the
same breath to establish a position in relation to the
treaty different from that of the predecessor. The alternatives would seem to be either (a) to decline to regard
any notification of succession made subject to new reserva(11) The question for the Commission is whether to tions as a true instrument of succession and to treat it
adhere strictly to the notion of "succession" in its treat- as in law a case of accession, or (b) to accept it as having
ment of reservations or to adopt a more pragmatic and the character of a succession but at the same time apply
flexible approach like that which seems to be found in the to it the law governing reservations as if it were a wholly
practice of the Secretary-General as depositary of multi- new expression of consent to be bound by the treaty.
lateral treaties. When a newly independent State trans- The latter alternative, if a little anomalous, corresponds
mits a notification of succession or declaration of continu- to the practice of the Secretary-General as depositary,
ance, this may clearly be interpreted as an expression and it has the advantage of making the position of
of a wish to be considered as a party to the treaty on the a new State, anxious to continue the participation of its
same conditions in all respects as its predecessor. But territory in the regime of the treaty, as flexible as possible.
once it is accepted that succession in respect of treaties It may also ease the position of a new State in any case
does not occur automatically but is dependent on an act —perhaps infrequent—where the treaty is not, for techof will by the successor State, the way is open for the law nical reasons, open to its participation by any other
to regulate the conditions under which that act of will is procedure than succession. Paragraph 2 (a) accordingly
to become effective. Having regard to the nature of lays down that, where a successor State formulates new
188

The letter also referred to a "declaration" made by Zambia
provided for by the Convention.

is9 Examples of reservations appropriate only in relation to
the predecessor State are United Kingdom reservations regarding
the extension of the treaty to dependent territories.
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reservations, it is to be considered as having withdrawn
its predecessor's reservations. And paragraph 2 (b) goes
on to lay down that the provisions of the treaty and,
subject to them, the provisions of articles 19 to 23 of the
Vienna Convention apply to the new reservations as from
the date of the notification. A question may then arise
as to the date from which the treaty is to be considered
in force for a State which has formulated new reservations; but this question will be considered in a later
article dealing with the entry into force of treaties for
States which express their consent to be bound through
a notification of succession.
(14) There remains the question of objections to reservations in regard to which the published practice is extremely sparse. The series of Secretariat studies,140entitled
"Succession of States to multilateral treaties", apart
from a single mention of the existence of this question,
contains no reference to succession in respect of objections
to reservations; nor is anything
to be found in Materials
on succession of States}*1 Even the information published
in Multilateral treaties in respect of which
the SecretaryGeneral performs depositary functions142 throws comparatively little light on the practice in regard to objections
to reservations. In the case of the 1946 Convention on the
Privileges and Immunities of the United Nations, the
United Kingdom lodged an objection to the reservations
of certain States regarding recourse to the International
Court of Justice for the settlement of disputes, and
subsequently a number of her former dependent territories became parties by transmitting a notification of
succession. None of these newly independent States, it
appears, made any allusion to the United Kingdom's
objection to those reservations. Nor did the Democratic
Republic of the Congo, when it notified its succession to
the 1948 Convention on Genocide, make any allusion to
Belgium's objection to similar reservations formulated
in regard to this Convention. Again, the United Kingdom
lodged a series of formal objections to reservations formulated by various States to the three 1958 Conventions
on the Territorial Sea and Contiguous Zone, on the High
Seas and on the Continental Shelf, and several of her
former dependent territories afterwards became parties to
one or other of these Conventions by transmitting a
notification of succession; but none of them apparently
made any allusion to any of the United Kingdom's
objections. Only one case has been found in which a
successor State has referred to its predecessor's comment
upon another State's reservation, and even this was not,
strictly speaking, a case of an "objection" to a reservation.
In ratifying the Vienna Convention on Diplomatic
Relations the United Kingdom declared that it did not
regard statements which had been made by three Socialist
States with reference to Article 11, paragraph 1 (size of
a diplomatic mission), as modifying any rights or obliga-
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Yearbook of the International
Law Commission,
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vol. II, p. 1, document A/CN.4/200 and Add.l and 2, and ibid.,
1969, vol. II, p. 23, document A/CN.4/210.
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United Nations Legislative Series (United Nations publication, Sales No.: E/F.68.V.5).
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tions under this paragraph.148 Malta, the only ex-United
Kingdom dependency to become a party by succession,
repeated the terms of this declaration in its notification
of succession.
(15) The evidence of practice is scarcely extensive
enough to admit of any reliable conclusions being drawn
from it; but such as it is, it does not seem to indicate
any great concern on the part of newly independent
States with the objections of their predecessors to reservations formulated by other States. Nevertheless, it is
necessary to lay down some rule on the question and, in
doing so, regard must clearly be had to the provisions of
the Vienna Convention on the Law of Treaties concerning
objections to reservations. Article 20, paragraph 4 (6),
as it was finally adopted at Vienna,144 contains the general
rule:145
an objection by another contracting State to a reservation
does not preclude the entry into force of the treaty as between
the objecting and reserving States unless a contrary intention is
definitely expressed by the objecting State.146

This rule has to be read in conjunction with Article 21,
paragraph 3, which lays down that
When a State objecting to a reservation has not opposed the
entry into force of the treaty between itself and the reserving
State, the provisions to which the reservation relates do not apply
as between the two States to the extent of the reservation.147

The net result is that, unless the objecting State has
definitely indicated that by its objection it means to stop
the entry into force of the treaty as between itself and the
reserving State, the legal position created as between the
two States by an objection to a reservation is much the
same as if no objection had been lodged. Account must
also be taken of Article 20, paragraph 5, under which a
reservation is to be considered accepted by a State unless
objected to within twelve months, and of Article 22,
paragraph 2, under which an objection may be withdrawn
at any time.
(16) No doubt, the simplest course might be to treat an
objection to a reservation as particular to the objecting
predecessor State and to leave it to the successor State to
lodge its own objections to reservations which are already
to be found in the ratifications, accessions, etc. of other
States when it notifies its succession. On the other hand,
where an objection has been accompanied by an indication that it is to preclude the entry into force of the treaty
148
See Multilateral treaties in respect of which the SecretaryGeneral performs depositary functions (United Nations publication,
Sales No.: E.69.V.5), p. 48.
144
The Commission had proposed a rule which stated the
presumption the other way.
148
This rule does not apply in the case of constituent instruments of international organizations or in that of treaties concluded between a "limited number of States" within the meaning
of paragraph 2 of Article 20.
146
Official Records of the United Nations Conference on the
Law of Treaties, Documents of the Conference (United Nations
publications, Sales No.: E.70.V.5), p. 291.
147
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as between the objecting and the reserving States, the
treaty will not have been in force at all in respect of the
successor State's territory at the date of succession in
relation to the reserving State. Moreover, the objection
may have been lodged by the predecessor State largely
or partly in the interests of the territory now comprised
within the successor State. Accordingly, for the better
protection of the successor State, it may perhaps be
desirable to lay down a presumption in favour of the
maintenance of objections similar to that suggested for
reservations. This will still leave the successor State free
to negative the presumption by expressing or indicating
a contrary intention at the time of transmitting its notification of succession or, alternatively, to adjust the position afterwards by withdrawing the objection. Paragraph 3 (a) accordingly provides that the rules laid down
in paragraphs 1 and 2 for reservations apply also, mutatis
mutandis, to objections to reservations.
(17) Article 20, paragraph 5, of the Vienna Convention
contemplates that, unless the treaty otherwise provides, a
State shall have the right to object to a reservation during
a period of twelve months after being notified of the
reservation or, if it has not by then expressed its consent
to be bound, until the date on which it does so. It would
seem to be in accord with the intent of this paragraph
that a successor State should be considered as having a
right to object to reservations, whether formulated before
or after the date of succession, under the same conditions
as to time-limits as are there set out. That a successor
State possesses such a right has therefore been assumed
by the Special Rapporteur and he has sought to give
effect to the right by providing in paragraph 3 (a) that
paragraph 2 shall apply also, mutatis mutandis, to objections to reservations. It seems necessary, however, to
make a special exception in the case of a treaty of the
kind dealt with in paragraph 2 of Article 20 of the Vienna
Convention. This paragraph provides that
When it appears from the limited number of the negotiating
States and the object and purpose of a treaty that the application
of the treaty in its entirety between all the parties is an essential
condition of the consent of each one to be bound by the treaty,
a reservation requires acceptance by all the parties.148

If in such a case the predecessor State itself has "accepted" the reservation and all the other parties have done
likewise, it would seem inadmissible to allow a successor
State to object to a reservation already formulated and
accepted and thereby exclude the reserving State from
participation in the treaty. If that were allowed, it would
be to empower a successor State, in effect, to compel the
withdrawal from a treaty of a State which was already
a party. In order to rule out any such possibility, paragraph 3(b) specifically provides that in cases falling under
Article 20, paragraph 2, of the Vienna Convention no
objection may be formulated by a successor State to a
reservation which has been accepted by all the parties
to the treaty.

Article 10. Succession in respect of an election to be
bound by part of a multilateral treaty or of a choice
between differing provisions
1. Except as provided in paragraphs 2 and 3, when the
consent of a new State to be bound by a multilateral treaty
is established by means of a notification of succession, it
shall be considered as maintaining its predecessor's:
(a) election, in conformity with the treaty, to be bound
only by a part of its provisions; or
(b) choice, in conformity with the treaty, between
differing provisions.
2. The new State, when notifying its succession, may
declare its own election in respect of parts of the treaty or
its own choice between differing provisions under the conditions laid down in the treaty for making any such election
or choice.
3. After having notified its succession to the treaty, the
new State may exercise, under the same conditions as the
other parties, any right provided for in the treaty to withdraw or modify any such election or choice.

Commentary
(1) Questions analognous to those dealt with in article 9
may be raised when a treaty permits a State to express its
consent to be bound only in respect of part of a treaty or
to make a choice between differing provisions; that is,
in the situations envisaged in paragraphs 1 and 2 of
Article 17 of the Vienna Convention. If its predecessor
State has consented to be bound only in respect of part
of a treaty or, in consenting to be bound, has declared
a choice between differing provisions, what will be the
position of a State which notifies its succession to the
treaty?
(2) An example of a predecessor State's having consented
only to part of a treaty is furnished by the 1949 Convention on Road Traffic, Article 2 (1) of which permits the
exclusion of annexes 1 and 2 from the application of the
Convention. The United Kingdom's instrument of ratification, deposited in 1957, contained a declaration excluding those annexes.149 When extending the application of
the Convention to Cyprus and Sierra Leone, the United
Kingdom specifically made that extension subject to the
same conclusions.160 In the case of Malta, on the other
hand, the declaration excluded only annex I,161 while in
the case of Jamaica the declaration contained a reservation on a certain point but made no allusion to annexes 1
and 2.152 On becoming independent, these four countries
transmitted to the Secretary-General notifications of
succession to the Convention. Three of them, Cyprus,
Sierra Leone and Malta, accompanied their notifications
with declarations reproducing the particular exclusions
in force in respect of their territories before independence.153 Jamaica, on the other hand, to which the exclu149
Multilateral treaties in respect of which the SecretaryGeneral performs depositary functions (United Nations publication, Sales No.: E.69.V.5), p. 233.
160
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sions had not been applied before independence, did not
content herself with simply reproducing the reservation
made by the United Kingdom on her behalf; she added
to it a declaration excluding annexes 1 and 2.154
(3) The 1949 Convention on Road Traffic also furnishes
an example of choice of differing provisions: annex 6,
section IV(6) permits a party to declare that it will allow
"trailer" vehicles only under certain specified conditions,
and declarations to that effect were made by the United
Kingdom in respect of Cyprus and Sierra Leone.156
These declarations were reproduced by both countries
in their notifications of succession.156 Malta, in respect of
which no such declaration had been made, said nothing
on the matter in her notification. Jamaica, on the other
hand, in respect of which also no such declaration had
been made,157 added to her notification a declaration in
terms similar to those of Cyprus and Sierra Leone.158
(4) Another Convention illustrating the question of
choice of differing provisions is the 1951 Convention
relating to the Status of Refugees, article 1, section B
of which permits a choice between "events occurring in
Europe before 1 January 1951" or "events occurring in
Europe or elsewhere * before 1 January 1951" for determining the scope
of the obligations accepted under the
Convention.159 The United Kingdom's ratification specified the wider form of obligation "in Europe or elsewhere"
and in this form the Convention was
afterwards extended
to Cyprus, Gambia and Jamaica.160 When in due course
these three countries notified the Secretary-General of
their succession to the Convention, their notifications
maintained the choice of provisions
previously in force
in respect of their territories.161 France, in contrast with
the United Kingdom, specified the narrower form of
obligation "in Europe"; and it was in the narrower form
that she extended the Convention to all her dependent
territories, twelve of which afterwards transmitted 162
notifications of succession to the Secretary-General. Of
these twelve countries, four accompanied their notifications with a declaration that they extended their obligations under the Convention by adopting the wider alternative "in Europe or elsewhere".163 The other eight
countries in the first instance all simply declared themselves "bound by the Convention the application of which
had been extended to their territory before the attainment
of independence"; and it is clear that they assumed this
to mean that France's choice would continue to govern
the application of the Convention to their territory. For
not long after notifying
their succession to the SecretaryGeneral, three164 of them informed him of the extension
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of their obligations under the Convention by the adoption
of the wider formula; and three others166 did the same
after intervals varying from eighteen months to five
years. The remaining two countries166 have not changed
their notifications and are therefore still bound by the
more restricted formula.
(5) The Convention on the Stamp Laws in connexion
with Bills of Exchange and Promissory Notes (1930) did
not itself offer a choice of provisions, but a Protocol to
it created an analogous situation by permiting a State to
ratify or accede to the Convention in a form limiting the
obligation to bills presented or payable elsewhere than
in the country concerned. It was subject to this limitation
that on various dates between 1934 and 1939 Great
Britain extended
the Convention to many of her dependent
territories.167 In 1960 Malaysia
and in 1966 Malta notified
the Secretary-General168 of their succession to this League
of Nations treaty. Their notifications did not make
mention of the limitation, but it can hardly be doubted
that they intended to continue the application of the
treaty in the same form as before independence.
(6) Another treaty giving rise to a case of succession in
respect of choice of provisions is the Additional Protocol
to the Convention on the Regime of Navigable Waterways of International Concern. Article 1 permitted the
obligations of the Protocol to be accepted either "on all
navigable waterways" or "on all naturally * navigable
waterways". The United Kingdom accepted the first,
wider, formula in respect of itself and of most of its
dependent territories,169 including Malta, which subsequently transmitted to the Secretary-General a notification
of succession. This indicated that Malta continues to
consider itself bound by the Protocol in the form in which
it had been extended to the territory by her predecessor.170
(7) The General Agreement on Tariffs and Trade also
furnishes evidence of practice on this question. Article
XIV permits a party to elect to be governed by the provisions 171
of Annex J in lieu of certain provisions of the
Article and in 1948 this election was made by the
United Kingdom. In 1957, Ghana and the Federation
of Malaya became independent and, on the sponsorship
of the United Kingdom, both were declared by the Contracting Parties to be deemed to be parties to the Agreement. At the same time the Contracting Parties declared
that the United Kingdom's election of Annex J should be
deemed to apply to both the newly independent States.178
A somewhat different, but still analogous, form of election
is offered to a party to GATT under Article XXXV,
paragraph 1, which provides:
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This Agreement, or alternatively Article II of this Agreement
shall not apply as between any contracting party and any other
contracting party if:
(a) the two contracting parties have not entered into tariff
negotiations with each other, and
(b) either of the contracting parties, at the time either becomes
a contracting party, does not consent to such application.

When Japan became a party to GATT in 1955, Belgium,
France and the United Kingdom all invoked this provision and thereby excluded the application of GATT in
their relations with Japan.173 A large number of the former
dependencies of those countries which have since been
deemed to be parties to the Agreement have considered
themselves as inheriting their predecessor's invocation of
Article XXXV, paragraph 1, as against Japan. Although
the three predecessor States themselves and some of
their successor States have now withdrawn their invocations of that provision, it is still in force for the majority
of their successors.174
(8) The same general considerations apply
here, it is
believed, as in the case of reservations.175 If, therefore,
a new State transmits a notification of succession without
referring specifically to its predecessor's election or choice,
and without declaring an election or choice of its own,
then it should be presumed to intend to maintain the
treaty in force in respect of its territory on the same basis
as it was in force at the date of independence; in other
words, on the basis of the election or choice made by its
predecessor. The Secretary-General, it is understood,
normally seeks to obtain clarification of the new State's
intention in this regard when it transmits its notification
of succession, and it is no doubt desirable that the State
should make its position clear. But this does not always
occur, and then it seems both logical and necessary
(otherwise, there might be no means of determining
which version of the provisions was binding on the new
State) to consider the new State as maintaining the
election or choice of its predecessor. Paragraph 1 of the
article accordingly states the general rule in terms of a
presumption in favour of the maintenance of the predecessor's election or choice.
(9) On the other hand, for reasons similar to those given
in the case of reservations, it is thought that a State
notifying its succession to a multilateral treaty should
have the same rights of election or choice under the terms
of the treaty as are allowed to States establishing their
consent to be bound by any other procedures. Once
succession is conceived of not as an automatic stepping
into the shoes of the predecessor but as an option to
continue the territory's participation in the treaty by an
act of will establishing consent to be bound, there would
seem to be little objection to allowing a successor State
the same rights of election or choice as it would have
under the terms of the treaty if it were becoming a party
by accession. On purely logical grounds, it is true, a
stricter rule could be advocated: A successor State must
m
174
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See paragraph (12) of the commentary to article 9.

either accept the relation to the treaty established for its
territory by its predecessor or abandon any claim to
have a special position in relation to the treaty. But
State practice seems to have been based on pragmatic
considerations rather than on rigorous logic. Moreover,
continuity of participation is in the general interest of the
parties as a whole, not merely of the successor State,
while considerations of equality and self-determination
seem to justify a rule which would allow the same right
of election or choice to a successor State as to other
parties. Paragraph 2 of the article accordingly permits a
State, when notifying its succession, to exercise any
rights of election or choice provided for in the treaty
under the same conditions as the other parties.
(10) Treaties which accord a right to elect to be bound
only by part of a treaty or to choose between differing
provisions not infrequently provide for176a power afterwards to modify the election or choice. Indeed, where
the election or choice has the effect of limiting the scope
of the State's obligations under the treaty, a power to
cancel the limitation by withdrawing the election is
surely to be implied. As to a successor State, when it has
established itself as a party to the treaty in its own right,
it must clearly be considered as having the same right
as any other party to withdraw or modify an election or
choice in force in respect of its territory; and paragraph 3
of the article so provides.

Article 11, Procedure for notifying succession
in respect of a multilateral treaty
1. A notification of succession in respect of a multilateral treaty made under under article 7 or 8 shall be in
writing and shall be transmitted by the new State to the
depositary, or if there is no depositary, to all the parties
or, as the case may be, to all the contracting States.
2. If the notification is not signed by the Head of State,
Head of Government or Minister for Foreign Affairs, the
representative of the State transmitting it may be called
upon to produce full powers.

Commentary
(1) The present article concerns the procedure through
which a new State may exercise its right to establish itself
as a party to a multilateral treaty by way of "succession".
The letter addressed by the Secretary-General to new
States inquiring as to their intentions concerning treaties
of which he is the depositary contains the following
indication regarding the procedure:
Under this practice, the new States generally acknowledge
themselves to be bound by such treaties through a formal notification addressed to the Secretary-General by the Head of the State,
or Government or by the Minister for Foreign Affairs *.177
178
E.g., article 1, B (2) of the 1951 Convention relating to the
Status of Refugees (United Nations, Treaty Series, vol. 189,
p. 154); article 2 (2) of the 1949 Convention on Road Traffic
(ibid., vol. 125, p. 24).
177
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However, although the notifications have for the most
part been signed by the Head of State or Government
or by the Minister for Foreign Affairs, it appears that a
few States have sent communications signed by an official
of the Foreign Ministry or by the Head of its Permanent
Mission to the United Nations, acting under instructions,178 and that these have been accepted as sufficient
by the Secretary-General.
(2) Under the depositary practice of the SecretaryGeneral, therefore, the deposit of a formal instrument,
such as would be required for ratification or accession,
is not considered necessary. All that is needed is a written
notification in which the State expresses its will that its
territory should continue to be bound by the treaty.
Moreover, although the Secretary-General considers it
desirable that the notification should emanate from the
Head of State or Government or from the Minister for
Foreign Affairs, any signature which sufficiently evidences
the authority of the State to make the notification is
considered adequate.
(3) The depositary practice of the Swiss Government
also appears to accept as adequate any communication
which expresses authoritatively the will of a new State
to continue to be bound by the treaty. Thus, in the case
of the several Conventions for the Protection of Literary
and Artistic Works of which it is the depositary, it has
accepted the communication of a "declaration of continuity" as the normal procedure for a new State to
adopt today 179
in exercising its right to become a party by
"succession".
Similarly in the case of the Geneva
Humanitarian Conventions of 1864,1906, 1929 and 1949,
of which the Swiss Federal Council is the depositary,
the communication of a "declaration of continuity" has
been the normal procedure through 180
which new States
have become parties by "succession". Any other formula, such as "declaration of application" or "declaration of continuance of application", is accepted by the
Swiss Federal Council as sufficient, provided that the
new State's intention to consider itself as continuing to
be bound by the treaty is clear. The Swiss Federal Council
also accepts the communication of a declaration of
continuity in almost any form, provided that it emanates
from the competent authorities of the State: for example,
a Note, a letter or even a cable; and the signature not
only of a Head of State or Government and Foreign
Minister but also of an authorized diplomatic representative is considered by it as sufficient evidence of authority to make the declaration on behalf of the State. Such
declarations of continuity, on being received by the Swiss
Federal Council, are registered by it with the United
Nations Secretariat in the same way as notifications of
"accession".

States " . . . to declare themselves bound uninterruptedly
by multilateral treaties of a non-organizational type
concluded in their behalf by the parent State before the
new State emerged to full sovereignty."181 Again, as
depositary of the Hague Conventions of 1899 and 1907
for the Pacific Settlement of Disputes, the Netherlands
appears to have accepted as effective any expression of
the new State's will to be considered as a party communicated by it in a diplomatic Note or letter.182
(5) In some instances, it seems, the Swiss Government
has accepted a notification not from the new State itself
but from its predecessor "parent" State. It did so before
the Second World War when in 1928 the United Kingdom
notified to it the desire of Australia, British India,
Canada, New Zealand and South Africa to be considered
as parties to the Berne Convention for the Protection of
Literary and Artistic Works;183 and in 1937 when the
United Kingdom notified to it the participation of Burma
in the Geneva Humanitarian Conventions of 1929.184 It
has also done so in one instance since the Second World
War: namely, in 1949 when it accepted as sufficient
a communication from the Netherlands Government
expressing the view of that Government that the new
Republic of Indonesia should be considered as a member
of the Berne Union.
(6) The cases of the former British Dominions were
very particular owing both to the circumstances of their
emergence to independence and to their special relation
to the British Crown at the time in question. Accordingly,
in the view of the Special Rapporteur, it would be quite
unjustified to draw any general conclusion from these
cases that the notification of a "parent State" is as such
sufficient evidence of a new State's will to be considered
as continuing to be bound by a treaty. Clearly, a new
State in the early days of its independence may find it
convenient to employ the diplomatic services of its
"parent State" for the purpose of making a communication to a depositary.186 But every consideration of principle—and not least the principles of independence and
self-determination—demands that the act expressing a
new State's will to be considered a party to a treaty in
the capacity of a successor State should be that of the
new State, not of its "parent". In other words, a "notification of succession", in order to be effective, must
either emanate directly from the competent authorities
of the new State or be accompanied by evidence that it
is communicated to the depositary expressly by direction
of those authorities. If the Swiss Government's acceptance of the Netherlands Government's communication
regarding Indonesia's succession to the Berne Convention,
mentioned in the preceding paragraph, is to be understood

(4) The practice of other depositaries appears to be on
similar lines. The practice of the United States, for example, has been to recognize the right of newly independent
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as based upon a different view, it does not seem to the
Special Rapporteur a precedent which should be endorsed
by the Commission. The very fact that the Republic of
Indonesia took early action to denounce the Convention
confirms the desirability of requiring a notification of
succession to emanate
from the competent authorities
of the new State.186
(7) A new State may notify its succession in respect of
a treaty not only under article 7, when its predecessor is
a "party" to the treaty at the date of succession, but also
under article 187
8, when its predecessor is no more than a
"contracting"
or signatory State. For this reason a
"notification of succession" for the purposes of the
present draft is defined in the new sub-paragraph (/)
proposed for inclusion in article 1 as " . . . any notification
or communication made by a successor State whereby
on the basis of its predecessor's status as a party, contracting State, or signatory to a multilateral treaty, it expresses
its consent to be bound by the treaty." This definition
assumes that the deposit of a formal instrument of
succession is not required, and that assumption is fully
confirmed by the analysis of the practice which has been
given in the preceding paragraphs of the present commentary. The question therefore is: what are the minimum
formal requirements with which a notification of succession should comply? The two cases are not exactly
parallel, but the Commission may, perhaps, find some
guidance in article 67 of the Vienna Convention, which
contains provisions regarding the instruments required
for declaring invalid, terminating, withdrawing from or
suspending the operation of a treaty. That article requires
that the notification of any claim to invoke a ground of
invalidity, termination, etc. shall be in writing (paragraph 1); that any act declaring invalid, terminating, etc.
a treaty shall be carried out through an instrument communicated to the other parties; and that if the instrument
is not signed by the Head of State, Head of Government
or Minister for Foreign Affairs, the production of full
powers may be called for (paragraph 2). In the present
instance the "notification of succession" is itself under
the existing practice the instrument normally used for
establishing the will of a new State to be bound by the
treaty. Subject to this difference, the provisions of
article 67 of the Vienna Convention can, it is suggested,
serve as a useful model for the present article.

Article 12. Legal effects of a notification of succession
in respect of a multilateral treaty
1. A notification of succession establishes the consent
of a new State to be bound by a multilateral treaty:
(a) if there is a depositary, upon its receipt by the
depositary;
(b) if there is no depositary, upon its receipt by each
party or, as the case may be, contracting State.
2. When, in conformity with paragraph 1, the consent
of a State to be bound by a treaty is established:
(a) on a date before the treaty has come into force,
the treaty enters into force in accordance with
Article 24, paragraphs 1 and 2, of the Vienna Convention and article 8, paragraph 2, of the present
articles;
(b) on a date after the treaty has come into force, the
treaty enters into force for that State on that date,
unless the treaty otherwise provides.
3. In a case falling under paragraph 2 (b), the provisions of the treaty bind the new State in relation to any
act or fact which takes place or any situation which exists
after the date of the succession, unless an intention that
they should be binding upon it from an earlier date appears
from the treaty or the notification or is otherwise established.
Commentary
(1) The present article deals with the legal effects of a
notification of succession in regard to which four articles
of the Vienna Convention have particularly to be borne
in mind: Article 78, concerning notifications and communications; Article 16, concerning the deposit of
instruments of ratification, acceptance, approval or
accession; Article 24, concerning entry into force; and
Article 28, concerning the non-retroactivity of treaties.

(2) Paragraph (a) of article 78 of the Vienna Convention
in substance provides that any notification or communication to be made by any State under the Convention is
to be transmitted to the depositary, if there is one, and,
if not, direct to the States for which it is intended. This
purely procedural provision is already reflected in article
11 of the present draft and needs no further statement
here. Paragraph (b) of article 78 then provides that any
such notification or communication is to "be considered
(8) Paragraph 1 of the present article accordingly pro- as having been made by the State in question only upon
vides that a notification of succession, whether under its receipt by the State to which it was transmitted or, as
article 7 or article 8, shall be in writing and shall be the case may be, upon its receipt by the depositary."
transmitted by the new State to the depositary, or if Paragraph (c), however, adds that, if transmitted to a
there is no depositary, to all the parties or, as the case depositary, it is to " . . . be considered as received by the
may be, to all the contracting States. Paragraph 2 then State for which it was intended only when the latter State
adds that, if the notification is not signed by the Head of has been informed by the depositary..." Under these
State, Head of Government or Minister for Foreign two paragraphs, therefore, the legal nexus between the
Affairs, the representative of the State transmitting it notifying State and any other party or, as the case may
may be called upon to produce full powers.
be, contracting State is not finally established until the
latter has itself received the notification or been informed
of it by the depositary.
m
Ibid., pp. 13-14, paras. 26-31.
187
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(3) Article 16 of the Vienna Convention, on the other
hand, states that, unless the treaty otherwise provides,
instruments of ratification, acceptance, approval or
accession establish the consent of a State to be bound by
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a treaty upon their deposit with the depositary: or upon
their notification to the contracting States or to the depositary, if so agreed. The effect of these provisions, as the
Commission's commentary to the article (article 13 of
its draft) underlines, is that under the procedure of
"deposit" the consent to be bound is established at once
upon the deposit of the instrument with the depositary;
and that the same is true under the procedure of "notification" where the treaty in question provides for the
notification to be made to the depositary. On the other
hand, as the Commission's commentary again underlines,
where the treaty provides for notification to the other
contracting States, article 78 (article 73 of the Commission's draft) applies and the consent to be bound is
established only upon the receipt of the notification by
the contracting State concerned.
(4) In the present instance, the right to notify succession
does not derive from any stipulation in the treaty, except
in the comparatively few cases dealt with in article 5 of
the present draft. It derives from customary law. Nevertheless, in every case the multilateral treaty in question
will be one which either does or does not have a depositary. Furthermore, a notification of succession is an act
similar in kind to the deposit or notification of an instrument. Accordingly, where a notification of succession is
made in respect of a treaty for which there is a depositary,
it is thought that the rules laid down in article 16, paragraphs (b) and (c), of the Vienna Convention should be
applied by analogy. In short, the notification should be
considered as establishing the consent of the successor
State to be bound upon its receipt by the depositary. On
the other hand, where there is no depositary, it would
seem natural to apply by analogy the rule in article 78,
paragraph (b), of the Vienna Convention; and in that
event the legal nexus between the notifying State and any
other interested State will not be established until the
receipt of the notification by the latter.
(5) Paragraph 1 of the present article, therefore, provides
that a notification of succession establishes the consent of
the new State to be bound by a multilateral treaty upon
its receipt by the depositary or, if there is no depositary,
upon its receipt by the party or contracting State
concerned.
(6) The moment of the entry into force of a multilateral
treaty with respect to a State is not necessarily the same
as the moment of the establishment of that State's consent to be bound; and it is on this point that reference has
to be made to article 24 of the Vienna Convention.
Paragraphs 1 and 2 of that article deal with the entry
into force of the treaty itself. They lay down that this
occurs in such manner and upon such date as the treaty
may provide or the negotiating States may agree or, in
the absence of any such provision or agreement, as soon
as the consent of all the negotiating States to be bound
has been established. Paragraph 3 adds that, after the
treaty itself has once come into force, the date of its
entry into force for any further individual State coincides
with the date on which the latter establishes its consent
to be bound, unless the treaty otherwise provides. Some
multilateral treaties contemplate that they shall enter
into force immediately upon the deposit (or notification)
of a prescribed number of ratifications, accessions etc.,
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and that afterwards they shall enter into force for any
further individual State immediately upon deposit (or
notification) of its instrument of ratification, accession
etc. But today it is very common for a treaty to provide
for a delay of thirty days or of three, or even six, months
after the deposit (or notification) of the last of the number
of instruments prescribed for the treaty's entry into force;
and for a delay of the same period for the subsequent
entry into force of the treaty for individual States. This
is, indeed, the case with the great majority of the multilateral treaties of which the Secretary-General is the
depositary—a category of treaties which have quite
frequently been the subject of notifications of succession.
The question arises, therefore, whether a treaty provision
prescribing such a period of delay for instruments of
ratification, accession etc., should be considered as
extending by analogy to notifications of succession.
(7) The Special Rapporteur has not traced any indication
in the published treaty practice of the application of such
delaying provisions to notifications of succession by
analogy. The treaty practice appears rather to emphasize
that, on transmitting a notification of succession, a new
State is to be considered as having been a party to the
treaty from the date of independence. Thus, the letter sent
by the Secretary-General to new States in his capacity as
depositary of multilateral treaties makes no reference to
the periods of delay contained in some of the treaties
mentioned in his letter. It simply observes:
. . . the new States generally acknowledge themselves to be
bound by such treaties through a formal notification addressed
to the Secretary-General... The effect of such notification,
which the Secretary-General, in the exercise of his depositary
functions, communicates to all interested States, is to consider
the new State as a party in its own name to the treaty concerned
as of the date of independence, thus preserving the continuity
of the application of the treaty in its territory.. .188

That periods of delay are not treated as relevant to notifications of succession in the depositary practice of the
Secretary-General is confirmed by the Secretariat. It
therefore seems as if the notion of continuity, inherent in
"succession", has been regarded as excluding the application of a provision imposing a period of delay on entry
into force. On the other side, it could be said that, 189
as
article 28 of the Vienna Convention clearly assumes,
the date of the entry into force of a treaty and the date
from which its provisions are to apply need not coincide.
Nevertheless, notifications of succession, ex hypothesi,
presuppose a relation between the territory in question
and the treaty that has already been established by the
predecessor State, and it appears justifiable for that
reason to regard them as not falling within the general
intention of the negotiating States to make entry into
force subject to a period of delay. Moreover, as previously
stressed, the right to notify succession normally derives
not from the treaty itself but from customary law. Accord188
See Yearbook of the International Law Commission, 1962,
vol. II, p. 122, document A/CN.4/150, para. 134.
189
Article 28 states the principle of the "non-retroactivity of
treaties" only as the general rule applicable in the absence of a
different intention.
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ingly, the Special Rapporteur thinks that the Commission
should endorse the existing practice under which notifications of succession have not been considered as subject
to treaty provisions imposing periods of delay on entry
into force. Of course, if in a case falling under article 5
the treaty should not only provide in advance for notifications of succession but also prescribe a period of delay
before entry into force of the treaty, the treaty provision
would necessarily prevail.
(8) In the light of these considerations, and of the provisions of Article 24 of the Vienna Convention, paragraph 2 (a) of the present article lays down that in the
case of a notification of succession made before the treaty
has come into force, the treaty enters into force in accordance with Article 24, paragraphs 1 and 2 of the Vienna
Convention and article 8, paragraph 2 of the present
articles. In other words, entry into force is then to take
place in accordance with the relevant provisions of the
Vienna Convention as supplemented by the rule in the
present articles that a State which makes a notification of
succession is to be reckoned as a "party" for the purpose
of treaty clauses prescribing a specified number of parties
as necessary for entry into force. Paragraph 2 (b) of the
present article further lays down that in the case of a
notification of succession made after the treaty has come
into force, the treaty enters into force for the notifying
State on the date when its consent to be bound is established (i.e. the date of the receipt of the notification by
the depositary or by the other parties). In other words,
a rule analogous to that in article 24, paragraph 3, of
the Vienna Convention is to apply in these cases.
(9) There remains the question whether, in the case of
a notification of succession, the provisions of the treaty
bind the new State only in relation to acts, facts and
situations existing at or arising subsequently to the date
of entry into force or bind it as from the date of independence. Article 28 of the Vienna Convention lays down
the principle of non-retroactivity as the general rule to
be applied in the law of treaties:
Unless a different intention appears from the treaty or is otherwise established, its provisions do not bind a party in relation to
any act or fact which took place or any situation which ceased
to exist before the date of the entry into force of the treaty with
respect to that party.190

However, as already noted in paragraph 7 of this commentary, the depositary practice of the Secretary-General
indicates that a new State, which notifies its succession
to a treaty, is considered as a party to the treaty as from
the date of independence. The Secretary-General would
therefore appear to regard a notification of succession
either as a case where "a different intention is otherwise
established" or as one constituting an exception to the
general rule. An examination of the practice confirms
that this is the generally accepted view of the matter.
(10) The relevant passage from the Secretary-General's
190

Official Records of the United Nations Conference on the
Law of Treaties, Documents of the Conference (United Nations
publication, Sales No.: E.7O.V.5), p. 293.

letter to new States has been reproduced in paragraph 7
above. The Secretariat Memorandum "Succession of
States in relation to general multilateral treaties of which
the Secretary-General is the depositary" contains other
passages to the same effect,191 and in its final paragraph
it concludes:
In general, new States that have recognized that they continue
to be bound by treaties have considered themselves bound from
the time of the attainment of independence. With regard to
international labour conventions, however, it is the custom for
new States to consider themselves bound only as of the date on
which they are admitted to the International Labour Organization.192

The latter statement regarding labour conventions needs
a word of explanation in that it does not sufficiently
distinguish between the date of the entry into force of a
convention for a new State and the temporal scope of
its provisions once it has entered into force. Notifications
of succession to labour conventions take the form of
declarations of continuity which are made in connexion
with the new State's acceptance of or admission to membership of the ILO; and the date of their registration with
the United Nations Secretariat is that of their acquisition
of membership. Equally, the date of the entry into force
of the convention for the new State is the date of its
acquisition of membership since that is the date on which
its declaration of continuity takes effect and establishes
its consent to be bound by the convention. But the fact
remains that in the practice of the ILO a State which
makes a declaration of continuity is thereafter considered
as a party to the convention concerned as from the date
of its independence.1**

(11) A similar view of the matter seems to be taken in
regard to the multilateral treaties of which the Swiss
Government is the depositary. Thus, in the case of the
successive Conventions for the Protection of Literary
and Artistic Works a new State which transmits a notification of succession is regarded as continuously bound by
the Convention as from the date of independence. Indeed,
it seems that the principle followed is that the Convention
is regarded as applying uninterruptedly to the successor
State as from the date when it was extended to its territory
by the predecessor State.194 Ceylon and Cyprus, for
example, are listed as having become parties to the Rome
Act on 1 October 1931, the date of its extension to these
countries by Great Britain. By contrast, when a new
State establishes its consent to be bound by means of
accession, the principle of non-retroactivity is applied,
and it is regarded as a party only from the date on which
the instrument of accession takes effect.195 The retroactive
191
See Yearbook of the International Law Commission, 1962,
vol. II, pp. 118 and 122, document A/CN.4/150, paras. 103
and 133.
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That this explanation of the practice of the ILO is correct
is confirmed by information supplied by the Secretariat.
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See Yearbook of the International Law Commission,
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vol. II, pp. 22-23, document A/CN.4/200 and Add.l and 2,
paras. 78-82.
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One month after the deposit of the instrument (ibid., p. 23,
para. 81).
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operation of a notification of succession is also recognized
by the Swiss Federal Council in the case of the Geneva
Humanitarian Conventions. The rule now followed by
the Swiss Federal Council is that a new State which
transmits a notification of succession is to be considered
as a contracting party from the date on which it attained
independence; and it now usually states this when registering the notification with the United Nations Secretariat.196

of succession is held to relate back to the date of independence; for the result is that the new State is considered to
have assumed from that date international responsibility
for the performance of the treaty in respect of the territory. To relate back the notification beyond that date
would be make the new State responsible internationally
for the defaults of its predecessor in the performance of
the treaty prior to the succession. This seems excessive,
and it is difficult to believe that the new States which
(12) The Netherlands Government, as depositary of the have expressed themselves as becoming parties from the
Hague Conventions of 1899 and 1907 for the Pacific date of their predecessor's notification, accession, acceptSettlement of International Disputes, appears to adopt a ance or approval of the treaty intended such a result.
position close to that of the Swiss Government in regard True, these new States are, for the most part, States which
to the Conventions for the Protection of Literary and had entered into a "devolution agreement" with their
Artistic Works. In its table of signatures, ratifications, predecessor State.202 But it is equally difficult to believe
accessions etc., it records successor States as parties not that, by entering into a devolution agreement in however
from the dates of their own independence but from that wide terms,203 they intended to do more than assume
of their predecessor State's ratification or accession.197 thenceforth in respect of the territory the international
The depositary practice of the United States, as set out responsibility for the future performance of the treaty
in Materials on Succession of States, is to recognize the which had previously attached to their predecessor.
right of new States "to declare themselves bound uninterruptedly by multilateral treaties of a non-organizational (14) The expression used by depositaries and by some
type concluded on their behalf by the parent State.. ,"198 States, "is considered as a party to the treaty from the
Giving examples of its practice, the United States there date of independence [or of the predecessor's ratification,
says with reference to the International Air Services accession, etc.]", even if convenient, tends to confuse the
Transit Agreement (1944): "Several newly independent issue. As already pointed out, the date upon which the
States have stated they consider themselves bound by new State becomes a party to the treaty is the204date upon
earlier acceptance by the parent State, either from the which it establishes its consent to be bound by comdate of such prior acceptance or from the date of attain- municating its notification of succession. Indeed, in the
ment of independence."199 It mentions Ceylon and cases where the notification is related back to the predeMalaya as cases where new States have explicitly taken cessor's ratification it is a pure fiction to speak of a new
the position that they considered themselves as parties State's being considered as a party to a treaty at a time
to the Agreement as from the date of its acceptance by when it did not even exist as a State. The relevant point
their predecessor, the United Kingdom;200 and it lists is not the date when the new State is to be considered as
Pakistan as a case where the new State was considered having become a party but the date by reference to which
to have become a party as from the date of independence the temporal scope of its obligations under the treaty is
to be determined. If this date is put at the date of inde—the date of its partition from India.201
pendence, continuity is amply secured. The new State
(13) The practice is therefore consistent in applying the is then considered as wholly responsible for the performprinciples of continuity and retroactivity in cases of ance of the treaty in respect of the territory, and this
notification of succession, but shows variation in some- responsibility necessarily covers not only its own acts
times taking the date of independence and sometimes the and facts or situations arising after independence but
date when the predecessor State became a party to the also the continuance in existence after independence of
treaty as the relevant date. The more general practice, any situation which arose prior to independence. This
and the settled practice of the Secretary-General as responsibility does not, on the other hand, cover any
depositary of a large number of multilateral treaties, is act or fact which took place or any situation which
to consider a State which transmits a notification of ceased to exist prior to independence.
succession as a party to the treaty from the date of independence ; that is, from the moment when the "succession" (15) On the basis, and adapting the language of article 28
occurred. This practice seems logical since it is at this of the Vienna Convention to the different case of the
date that the new State attains its statehood and acquires retroactivity of a notification of succession, paragraph 3
its international responsibility for the territory to which of the present article lays down as the general rule that
the succession relates. The concepts of succession and "the provisions of the treaty bind the new State in relation
continuity are fully satisfied if a new State's notification to any act or fact which takes place or any situation
196
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For example, Ceylon and Cyprus.
The usual formula found in United Kingdom devolution
agreements reads: "All international obligations and responsibilities of the Government of the United Kingdom which arise
from any valid international instrument shall henceforth, in so
far as such instrument may be held to have application to [the
new State], be assumed by the Government of [the new State]".
804
Except in cases where the treaty has not yet entered into
force, but those cases do not come into consideration in the
present connexion.
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which exists after the date of the succession". The Vienna
Convention, although stating the principle of non-retroactivity as the general rule, treated its application to a
particular treaty as always a matter of intention. A
treaty may, therefore, be one which by intention of the
parties does bind the parties in respect of matters prior
to its entry into force; and it seems logical to make the
present rule also give way to a different intention expressed
in the treaty or otherwise established. On the other hand,
unless the concept of "succession" and the principle of
continuity are to be set aside, it does not seem appropriate
to admit the possibility of a new State's expressing an
intention in its notification that the treaty should bind
it only in respect of matters arising after a date later
than that of its independence. Paragraph 3 therefore
contemplates the possibility only of a date earlier than
the date of independence.

Note on the question of placing a time-limit
on the exercise of the right to notify succession

(1) Article 7 recognizes the right of a new State to
notify its succession in respect of a multilateral treaty
without specifying any time-limit for the exercise of the
right. Nevertheless, it will be necessary for the Commission at some stage to consider whether the right to
notify succession should be made exercisable only within
a certain period of time after the date of independence
—after the date when the succession occurred. The Special
Rapporteur has found no trace in the practice relating
to multilateral treaties of any such time-limits being
imposed; and, according
to information supplied by the
Secretariat, one State 206 has recently notified its succession in respect of two League of Nations Treaties nearly
ten years after its independence. The practice suggests
rather that in the case of multilateral treaties the right
to notify succession has been viewed as analogous to a
right to ratify a treaty which has been signed or to deposit
an instrument of accession, acceptance or approval.
Unless the treaty provides otherwise, these rights are not
under the general law of treaties regarded as subject to
any time-limit. This view of the matter may also be said
to commend itself because it tends to promote the widest
possible participation in multilateral treaties.
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Cyprus, independent as from 16 August 1960, made in
1970 notifications of succession, received by the Secretary-General
on 27 March 1970, in respect of the "Convention on Certain
Questions relating to the Conflict of Nationality Laws" and the
"Protocol relating to Military Obligations in Certain Cases of
Double Nationality". Both the Convention and the Protocol
were done at The Hague on 12 April 1930. The Convention, in
force since 1 July 1937, and the Protocol, in force since 25 May
1937, were ratified by the United Kingdom on 6 April 1934 and
14 January 1932, respectively. The United Kingdom's ratification
was made on behalf of "Great Britain and Northern Ireland and
all parts of the British Empire which are not separate Members
of the League of Nations". See Multilateral treaties in respect of
which the Secretary-General performs depositary functions
(United Nations publication, Sales No.: E.69.V.5), pp. 365 and
367.

(2) On the other side, it may be urged that a very long
interval between the date of the succession and the exercise
of the right to claim the status of successor State is not
very consistent with the notion of "succession" which
implies a certain measure of continuity. Moreover, the
longer the interval, the more problems may arise in practice in the application of the principle of retroactivity
provided for in article 12, paragraph 3. There may be
no great difficulty in considering a notification of succession as operating to bind the new State in respect of a
date two, three, four or even five years previously, but
more difficulty when the period is much longer.
(3) In this connexion it is of interest to recall the unilateral declarations of a number of new States which
concern the provisional application of their predecessor's
treaties and which are the subject of article 4. These
declarations contemplate a transitional period of provisional application during which the predecessor's treaties
are to be reviewed and the new State is to decide whether
or not to continue them. Some of these declarations fix
a period of two years for the review of all the treaties,
bilateral and multilateral; others fix that period for
bilateral treaties and leave the period for multilateral
treaties indefinite. Many have found the period of two
years insufficient and have extended it for a further
period or periods of two years. Some declarations specifically state that at the end of the period of review, or of
any further period extending it, any treaties which the
new State has not taken steps to continue and which
are not to be considered as surviving in any event under
customary law are to be regarded as terminated.
(4) The practice in regard to unilateral declarations
suggests two points as relevant for the Commission's
consideration in reaching a conclusion on this question.
First, the number of treaties, bilateral and multilateral,
of its predecessor which confront a new State at its
independence assumes formidable proportions, so that
their review may necessarily last a substantial period of
time. This is the more true in that a new State in its early
years is normally occupied with many other urgent
matters. Secondly, a new State may by express declaration
or otherwise indicate unequivocally that it renounces its
right to become a party to a treaty by succession. Indeed,
one way in which this frequently occurs is when a multilateral treaty is also open to accession by the new State
and it elects to accede rather than to notify its succession.
Clearly, in that event the new State by implication
renounces its right to become a party by succession.
(5) In the case of bilateral treaties the question of the
loss of the right to invoke the status of a successor State
is likely to prove a more complex problem requiring
detailed examination by the Commission.
(6) In the light of the various considerations set out
above, the Special Rapporteur suggests that for the time
being no provision concerning a time-limit should be
included in the draft articles dealing with multilateral
treaties; and that the question should be reviewed at a
later stage as part of a general consideration of the
problem of the loss of the right to invoke the status of a
successor State as a means of becoming a party to a
treaty.

