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For the text of instruments referred to several times in the present comments, see the following sources:

Cartagena Agreement (Subregional integration
agreement [Andean Pact])
(Bogota, 26 May 1969)

General Agreement on Tariffs and Trade
(Geneva, 30 October 1947)

Final Act of the Conference on Security and Co-
operation in Europe
(Helsinki, 1 August 1975)

Charter of Economic Rights and Duties of States
(12 December 1974)

Vienna Convention on the Law of Treaties ("Vienna
Convention")
(Vienna, 23 May 1969)

Declaration of Ministers ("Tokyo Declaration")
(Tokyo, 14 September 1973)

Treaty establishing EEC ("Treaty of Rome")
(Rome, 25 March 1957)

Treaty establishing a free-trade area and instituting
LAFTA ("Montevideo Treaty")
(Montevideo, 18 February 1960)

Spanish text: Grupo Andino - M.C.C. CA RIFT A y
otros documentos (Foro Nacional sobre Venezuela
y la Integraci6n Latinoamericana), Documenta-
cidn Informativa, vol. II, Caracas, 1971, p. 35.

English text: American Association of International
Law, International Legal Materials, Washington
D.C., vol. VIII, No. 5, September 1969, p. 910.

GATT, Basic Instruments and Selected Documents,
vol. IV (Sales No. GATT/1969-1).

Final Act of the Conference on Security and Economic
Co-operation in Europe, Helsinki, 1975, Lausanne,
Imprimeries rdunies.

General Assembly resolution 3281 (XXIX).

Official Records of the United Nations Conference on
the Law of Treaties, Documents of the Conference
(United Nations publication, Sales No. E.70.V.5),
p. 287.

GATT, Basic Instruments and Selected Documents,
Twentieth Supplement (Sales No. GATT/1974-1),

p. 19.

United Nations, Treaty Series, vol. 298, p. 11.

United Nations, Official Records of the Economic
and Social Council, Thirtieth Session, Supplement
No. 4, annex II.

A. Comments of Member States

Byelorussian Soviet Socialist Republic

[Original: Russian]
[20 January 1979]

1. The most-favoured-nation principle is extremely important
for ensuring co-operation among States in their economic relations
in general and in the development of international trade in
particular.

2. The reciprocal granting of most-favoured-nation treatment
is one of the ways of implementing the principle of the sovereign
equality of States, which is generally recognized in international
law. That principle is firmly embodied in the new Constitution of
the Soviet State, as one of the principles on which the USSR
founds its relations with other countries.

3. The Byelorussian SSR favours the general recognition and
universal application of the most-favoured-nation principle in
international economic relations.

4. The cases occurring in international practice where the grant-
ing of most-favoured-nation treatment to other States is made
conditional upon fulfilment of completely unacceptable conditions
cannot fail to have a negative effect on the development of inter-
national relations as a whole.

5. Measures taken under the auspices of the United Nations and
other international organizations with a view to the ever wider
application of most-favoured-nation treatment in international
economic relations deserve support.

6. In the view of the Byelorussian SSR, the draft articles on the
most-favoured-nation clause prepared by the Commission provide
a fully satisfactory basis for drafting an international convention

on the matter. They clearly reflect the concept of most-favoured-
nation treatment generally accepted in modern international
law.

7. The Commission was fully justified in refusing to recognize
exceptions to the most-favoured-nation clause other than those
provided for in articles 21 to 23.

8. The Byelorussian SSR, as a member of the group of land-
locked States, especially supports article 23, which takes into
account the specific needs of States that have no coastline.

9. In the view of the Byelorussian SSR, the use in the draft
articles of the expression "material reciprocity" to indicate the
acceptable conditions for granting most-favoured-nation treat-
ment is unwarranted, because the expression is extremely imprecise
and is not part of the vocabulary generally used in international
law. A broad interpretation of the expression "material reci-
procity" might in fact render the content of the most-favoured-
nation principle totally meaningless. The most-favoured-nation
clause will promote trade only if it is applied without discrimi-
nation, that is, if one State grants another most-favoured-nation
treatment without conditions or compensation of any kind.
The Commission should take this comment into account in its
further work on the draft articles.

Colombia

[Original: Spanish]
[6 March 1978]

1. In general, the draft articles systematize and codify the
clause by virtue of which a granting State accords to a bene-
ficiary State the right to enjoy most-favoured-nation treatment.
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On a first reading, the Colombian Government is in agreement
with the definition of the clause and of its constituent elements,
but deems it appropriate to comment on the provisions of arti-
cles 7 and 21.

2. In article 7, relating to the source and scope of most-favoured-
nation treatment, the Commission establishes "the most-favoured-
nation clause in force between the granting State and the bene-
ficiary State" as the basis of the right of the beneficiary State to
obtain most-favoured-nation treatment. Here the expression "in
force" does not logically determine the premises or the consequence
of the rule; for instance, if a basic treaty regulating the content
and scope of the most-favoured-nation clause already existed
between a granting State and a beneficiary State, there would
be no reason to make reference to the relationship between the
granting State and a third State. That consideration, although
abstract in principle, achieves a practical dimension in the
intention of the States at the time when the most-favoured-nation
treatment is granted under a clause: the creation of mutual rights
and obligations for the parties concerned (the granting State and
the beneficiary State), taking as the point of reference the content
of obligations arising from earlier treaty relationships (between
the granting State and the third State), a content that the parties
have the power to broaden or to restrict. Although the basic
treaty that gives rise to most-favoured-nation treatment between
two States is the agreement they have concluded together, the
intention expressed therein is to grant previously determined
benefits, which the parties can agree to replace by others, no less
favourable, but which are essentially based on the treaty in force
between the granting State and the third State; it is in that sense
that it is appropriate to speak of a clause in force.

3. Article 18 corroborates the foregoing argument by providing
that enjoyment of rights under a most-favoured-nation clause
"arises at the time when the relevant treatment is extended by the
granting State to a third State". (This substantive provision applies
in the case of treatment under a most-favoured-nation clause not
made subject to the condition of reciprocity.) However, there is
no express reference to the basic agreement as source of the
right, the content of which is determined by the relevant treatment
extended by the granting State to a third State.

4. In the light of the foregoing, the Colombian Government
suggests the deletion of the expression "in force" in paragraph 1
of article 7 and its replacement by "agreed upon". As a possible
variant, to make the draft more logical in structure, the final
part of that paragraph (retaining the expression "in force")
might read: "... most-favoured-nation clause in force between
the granting State and the third State".

5. With regard to article 21, under which a beneficiary State is
not entitled under a most-favoured-nation clause to any treat-
ment extended by a developed granting State to a developing
third State on a non-reciprocal basis within a generalized system
of preferences established by that granting State, the Colombian
Government suggests that the word "developed" should be inserted
before the words "beneficiary State". Such further definition
would prevent the most-favoured-nation clause from being
incorrectly applied in economic relations and giving rise to an
imbalance in international trade, by providing certain countries
with inequitable and non-reciprocal advantages.
6. A provision could be added to the article to the effect that
the granting of most-favoured-nation treatment to a State within
a generalized system of preferences should not prejudice the
interests of other developing countries or imply discrimination
against them.

Czechoslovakia

[Original: English]
[6 March 1978]

The draft articles on the most-favoured-nation clause estab-
lished by the Commission at its twenty-eighth session form a

good basis for the international regulation of that institution.
In principle, the proposed articles correspond to the needs of
international economic relations. A convention would represent
a most suitable form of codification. The draft articles touch upon
certain very complex legal questions whose solution has yet to be
clarified in more detail.

The Czechoslovak Socialist Republic submits the following
remarks on the draft articles:

1. The proposed regulation follows from the distinction between
the concept of the most-favoured-nation clause, which becomes
effective only on the basis of contractual instruments, and the
principle of non-discrimination, whose source is the principle
of the sovereign equality of States and which is based on general
principles of international law. The distinction between the content
of the most-favoured-nation clause and the principle of non-
discrimination is not, however, made sufficiently clear in the
draft. The Commission's report states merely that States bound
by the principle of non-discrimination have the right to grant
more favourable treatment to another State and that no State
may object to that provided the non-discriminatory treatment
extended to it is comparable with that extended to other States.*
However, the example used to clarify this difficult distinction
cannot be of general application. Even if article 47 of the Vienna
Convention on Diplomatic Relations b and article 72 of the Vienna
Convention on Consular Relations c use the term "discrimination",
it is clear from the content that the object is to impose observance
of obligations under the respective Conventions in respect of all
States. As the Conventions designate the scope of these obligations,
they concede that States may grant each other, on the basis of
agreement or custom, treatment more favourable than that
provided for by the Conventions. Both Conventions thus use
the term "discrimination" in the sense of non-observance of their
provisions. However, in spheres where minimum treatment is not
provided for (for example, the commercial sphere), the existence
of discrimination cannot be argued by analogy.

2. In article 1, and possibly in article 2, the sphere of application
of the draft articles is limited only to the most-favoured-nation
clauses contained in written agreements concluded between
States. In that respect, the draft corresponds to the Vienna Con-
vention on the Law of Treaties, although the Commission's
report stresses that the draft articles are to be considered as an
independent legal instrument. This definition of the subject-
matter of the draft articles will substantially limit their application
in practice. The most-favoured-nation clause is applied primarily
in the commercial and political spheres, in which some States have
delegated to international organizations of which they are members
the right to conclude international agreements. That is true
chiefly of EEC, which is one of the major participants in inter-
national trade. If the draft articles were adopted without change,
they would not apply to most-favoured-nation clauses contained
in treaties and agreements concluded by EEC with other States.
The main object of the draft articles should thus be redefined, so
that the articles could also apply to most-favoured-nation clauses
contained in international treaties to which international erga-
nizations that conclude treaties containing the most-favoured-
nation clause on behalf of their member States are parties, such
treaties being effective on the territories of those States.

3. Articles 4 and 5 are of fundamental importance for the draft,
and the scope of the most-favoured-nation clause should follow
from them. It should be considered whether the two articles should
not be linked and harmonized, to facilitate their interpretation.
Certain difficulties of interpretation might arise from the fact

a Yearbook ... 1976, vol. II (Part Two), pp. 7 and 8, doc.
A/31/10, para. 40.

b United Nations, Treaty Series, vol. 500, p. 122.
e Ibid., vol. 596, pp. 318 and 320.
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that the term "treatment" is used in both articles, but in different
senses. Article 4 deals only with the granting of most-favoured-
nation treatment to other States and this wording is intended to
specify clearly the subjects of rights and obligations under the
most-favoured-nation clause, i.e. the contracting States. Article 5
deals with the treatment of the beneficiary State, persons or things,
and delimits the scope of the most-favoured-nation clause.

The proposed wording of articles 4 and 5, however, does not
tally with some of the conclusions set out in the commentary.
Paragraph (13) of the commentary to article 4 rightly stresses that
the most-favoured-nation clause may be variously worded, but
that its purpose is the granting of treatment as defined in article 5.
Taking into account the terms of article 2 (d), article 5 implies
that any provision of an agreement expressing the will of the
contracting States to grant a treatment that is not less favourable
than that granted to any third State should also be considered
as a most-favoured-nation clause.

Nevertheless, in its commentary to article 4, the Commission
takes as an example of a case in which most-favoured-treatment
is purportedly not involved the provisions of article XIII, para-
graph 1, of the General Agreement on Tariffs and Trade. Those
provisions, however, fulfil the conditions of article 5 of the draft
articles, since they stipulate the obligation, for the contracting
States, not to apply to another contracting State restrictions
that are not applied to all third States. The reasons why article XIII
of the General Agreement should not be considered as constituting
a most-favoured-nation clause do not follow from the commentary.
It might be thought that the Commission's conclusions were
based merely on the title of the said article, which includes the
words "non-discriminatory administration". However, that inter-
pretation is not acceptable, because there exist a number of pro-
visions of international treaties that indisputably constitute most-
favoured-nation clauses and in which the term"non-discrimination"
is used. In view of the indeterminate form of the most-favoured-
nation clause, the intention of the parties should be decisive for
its interpretation.

If prohibition of discrimination is accepted as following directly
from the general principles of international law and therefore as
valid irrespective of the content of the contractual provisions, the
parties that expressly undertake to prohibit discrimination against
third States generally have in mind any treatment less favourable
than that granted to third States. If paragraph 1 of article XIII of
the General Agreement does not constitute an acceptable example,
that is also because, under article 1 of that Agreement, the concept
of most-favoured-nation treatment is so broad that it covers all
regulations on imports and exports. Thus article XIII aims only
at correcting and defining the concept of the most-favoured-
nation clause in the sphere of quantitative restrictions. That
interpretation is also confirmed by the exceptions referred to in
article XIV of the General Agreement.

Neither articles 4 and 5, in their present wording, nor the other
proposed articles, indicate the distinction between the most-
favoured-nation clause and non-discrimination referred to in the
Commission's report.*

4. Even if articles 6 to 12 may be regarded as overlapping to
some extent and as merely emphasizing individual aspects of legal
consequences that already follow directly from articles 4 and 5,
the Czechoslovak Government, for its part, has no objection to
their wording, because the adoption of these provisions will
facilitate the interpretation of the draft articles. Neither has the
Czechoslovak Government any suggestions to formulate at the
present stage with regard to articles 13 to 20.

5. Articles 21 to 23 contain restrictions on the application of the
most-favoured-nation clause. These restrictions have their purpose,

although the question may arise whether, in that case, the clause
is still a most-favoured-nation clause in the sense of articles 4 and
5. According to article 26, the proposed regulation would also
appear to apply to treaty provisions containing greater restrictions
on the application of the clause than those mentioned in articles
21 to 23. It would be desirable, however, to make that interpre-
tation quite clear.

It is possible to agree with the substance of articles 22 and 23.
It is doubtful, however, whether the limitation provided for in
paragraph 2 of those articles should be maintained. The bene-
ficiary State mentioned in those paragraphs is in fact in a position
similar to that of the third State to which benefits are granted.
The most-favoured-nation clause should thus be limited only by
virtue of treaty provisions, in accordance with article 26.

Account should be taken in the final wording of article 23 of the
results of the Third United Nations Conference on the Law of the
Sea, in particular of the provisions relating to the rights of land-
locked countries to access to and from the sea and to freedom
of transit.e

d Yearbook ... 1976, vol. II (Part Two), p. 7, doc. A/31/10,
para. 39.

e See Official Records of the Third United Nations Conference
on the Law of the Sea, Sixth Session, vol. VIII, Informal composite
negotiating text (United Nations publication, Sales No. E.78.
V.4), doc. A/CONF.62/WP.10, articles 124 et seq.

German Democratic Republic

[Original: German}Russian]
[30 September 1977]

1. The most-favoured-nation clause, which over the centuries
has become an important element of international commercial
relations, promotes co-operation based on equality and mutual
advantage among all States. Its application is thus in the interests
of world peace and international security. The draft articles are
therefore of fundamental importance.

2. On the basis of the thorough preparatory work of the Special
Rapporteur, Mr. E. Ustor, the Commission has succeeded in
elaborating a well-balanced draft, which embodies the experience
of many years in concluding most-favoured-nation clauses and
takes due account of the most recent developments in this sphere.
The draft is thus in full accord with the purpose and principles of
the United Nations and of the Charter of Economic Rights and
Duties of States.

3. In view of the important contribution of the most-favoured-
nation clause to international economic relations and thus to the
strengthening of international peace and security, the preamble to
the future convention on the most-favoured-nation clause should
include the following paragraph:

Considering the beneficial effects arising from the application
of the most-favoured-nation clause for the development of
international trade, the intensification of inter-State co-operation
and hence the strengthening of international peace and security.

4. It should not be forgotten that the most-favoured-nation
clause can have these beneficial effects only if the States entitled
to the treatment conferred by the clause enjoy the greatest pos-
sible number of advantages. This means that agreed exclusions
from the application of most-favoured-nation treatment must not
be permitted to rob the most-favoured-nation clause of its value.
Such exclusions must remain of an exceptional nature and must
not vitiate the claim to most-favoured-nation treatment. The
exceptions provided for by the Commission in articles 21, 22 and
23 fulfil this requirement. No other exceptions should be provided
for. In particular, the right accorded under article 26 to agree to
additional exceptions should be eliminated. In this connexion, the
Commission should maintain its previous position with regard
to advantages agreed upon among the States members of a
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customs union or economic community and should not formulate
a specific exception for such advantages from the outset, regard-
less of a whole set of differing proposals or views. Such problems
should be resolved, as in the past, by agreement between the States
members of such a community and the States with which they
have agreed upon a most-favoured-nation clause. Mutual interests
are better served in this manner; this is also in conformity with
article 12, paragraph 1, of the Charter of Economic Rights and
Duties of States, which binds States participating in such co-
operation to ensure that the policies of the groupings to which
they belong are outward-looking, consistent with their inter-
national obligations and with the needs of international economic
co-operation, and have full regard for the legitimate interests
of third countries, especially developing countries.

5. The Government of the German Democratic Republic is in
favour of making exceptions for advantages granted to develop-
ing countries in order to strengthen their economic independence.
Article 21 is of great importance in this regard. The proposal
made at the thirty-first session of the General Assembly that
exceptions should also be made for mutual advantages granted in
relations between developing countries deserves careful consid-
eration, especially in the light of article 21 of the Charter of Eco-
nomic Rights and Duties of States, under which developing
countries that grant one another trade preferences are not obliged
to extend such preferences to other countries under a most-
favoured-nation clause.

6. The position previously adopted that the draft should not
include an article on the settlement of disputes should also be
maintained. Most-favoured-nation clauses appear in specific
treaties and are thus an integral part of those treaties. Problems
arising from the interpretation of such clauses should therefore
be resolved under the procedures laid down in the treaties concern-
ed for the settlement of disputes.

7. The application of most-favoured-nation treatment is also
very important in connexion with the Final Act of the Conference
on Security and Co-operation in Europe. This Final Act must be
viewed in its totality. The 10 principles laid down in part 1 are
extremely important for the interpretation and application of
all its parts. By virtue of the first of these principles, participating
States are to respect the right of all other participating States
freely to choose and develop their political, social, economic and
cultural systems as well as the right to determine their laws and
regulations. A necessary consequence of the observance of this
right is the creation of legal status for foreigners differing from
that prevailing in a State with a different system. It should also
be remembered, in applying most-favoured-nation treatment in
commercial relations, that trade is a two-sided and not a one-
sided affair. When a country grants a trading partner most-
favoured-nation treatment, thus giving it equal legal status with
other trading partners, that country increases its import potential
and at the same time its opportunities for exporting to the trading
partner's territory. Only in this way can mutually advantageous
trade develop, with most-favoured-nation treatment contributing
to its growth and to the expansion of economic relations between
States. On the basis of this fundamental concept, we should
concentrate our full attention on ensuring the widest possible
application of most-favoured-nation treatment, without restrictions
of any kind.

Guyana

General observations

[Original: English]
[8 March 1978]

The history of the most-favoured-nation (m.f.n.) clause reveals
that its evolution to today's interpretation has been influenced
largely by the myriad metalegal considerations which at different
times determine the nature and content of trade relationships.

As such, the clause has evolved in response to the demands of
changing times. Today's fast evolving trade relations should, of
necessity, influence the nature and content of the m.f.n. clause,
and an attempt to codify the clause must find its points of refer-
ence not only in doctrine and settled State practice but also in
the decisions that have emanated from the various economic
discussions convened to define new trading relations between
and among developing countries and to redefine the trading
relations between developing and developed countries. In short,
a codification of the m.f.n. clause must retain a relevance for
future trading relations, given the trends in the development of
those relations. It could therefore prove beneficial for UNCTAD,
the agency most closely involved in such discussions, to provide
the Commission with insights into this dimension of its work.

Observations on selected articles
Article 5

In article 5 of the draft, the m.f.n. clause is stated in absolute
terms and takes as its starting point the quantum of benefit
enjoyed by the third State, the tertium comparationis. This starting
point ignores the fact that there may be other considerations,
e.g. a special relationship, which influence the granting of m.f.n.
treatment in a certain area, making it more than an act of mere
commerce, and that the potential beneficiary State should at
least be in a position of equivalence with the third State before it
can properly claim all the benefits enjoyed by that third State
under an m.f.n. clause.

This observation is all the more pertinent since, while article 1
confines the application of the articles to treaties in written form,
it is not altogether clear from article 3 that benefits enjoyed by a
beneficiary State not under a written agreement cannot be used
as the tertium comparationis for determining the quantum of
benefits to be claimed by the potential beneficiary State in any
negotiations. It seems that negotiations on economic relations
could be simplified if some requirement of equivalence or simi-
larity were tied to the scope of the m.f.n. clause. In addition, it
would offer to countries at the lower end of an unequal economic
relationship an invaluable asset in their negotiations with their
more developed counterparts.

Article 16

The problems to which article 5 gives rise and the need for a
solution also attend article 16, as at present cast.

This article, without so stating, has sought to assimilate the
standard of national treatment to the standard of m.f.n. treatment.
As such, it appears to have ignored the position of the granting
State. The evolution of the m.f.n. clause appears to have been the
sole determinant in the formulation of this article and, judging
from the commentary to the article, the redefinition of the trading
concepts and relationships that has been part of that evolution,
and which has been so much the preoccupation of all countries
for a number of years, has not played a part in the formulation
of article 16. It would appear beneficial to the development of the
new law of international economic relations if this article were to
reflect that preoccupation of States.

Article 21

The article finds its proper place in a draft on the m.f.n. clause
and gives recognition to the system of generalized, non-reciprocal,
non-discriminatory preferences as an instrument for ensuring
access by developing countries to the markets of developed
countries for their goods. The article secures the position of a
developed country vis-a-vis another developed country in the
matter of granting preferences. Trading between and among
developing countries is a recent phenomenon, and this expression
of co-operation among developing countries can no doubt benefit
from the inclusion of a similar provision in the text of article 21
to enable developing countries, if they so wish, to secure their
positions vis-a-vis one another.
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Customs unions and other similar forms of association

The draft makes no exception to the m.f.n. clause for customs
unions and other similar forms of association, notwithstanding the
frequency of their use in some form or other by several countries,
but especially by developing countries, as an instrument of
economic development. The Government of Guyana considers that
the draft articles would benefit from the inclusion of this exception.

Hungary

[Original: English]
[20 February 1978]

1. The Government of the Hungarian People's Republic attaches
great importance to the work of codification within the frame-
work of the United Nations. The resultant treaties serve to promote
the strengthening of peaceful relations and the development of
co-operation among States. As part of that work, the draft on the
most-favoured-nation clause elaborated by the Commission is
another great contribution to widening the scope of the law of
treaties.

2. The importance and topicality of this draft are underlined
by the fact that an ever broader unconditional application of the
most-favoured-nation principle, free from discrimination and
based on mutual advantages, is bound to play a most significant
role in the economic and commercial relations of States.

3. The Hungarian Government considers that the draft text
on the most-favoured-nation clause, prepared by the Commission
at its twenty-eighth session provides in general an appropriate
basis, as regards both its concept and provisions, for the elabo-
ration of an international treaty.

4. The Hungarian Government agrees, inter alia, with the draft's
considering the unconditionality of the most-favoured-nation
clauses to be the fundamental feature of most-favoured-nation
treatment, that is, with the establishment of the presumption of
its unconditional nature (article 8). Similarly appropriate and
important is the provision of article 15, which, reaffirming a
correct principle of codification, seeks the broadest possible
application of most-favoured-nation treatment. The Hungarian
Government likewise concurs in the position of the Commission
that establishes a narrow limit to exceptions to the application of
most-favoured-nation treatment. The making of exceptions is
fully justified in respect of preferences granted to developing
countries and of facilities accorded to frontier traffic between
neighbouring countries and to land-locked countries. All three
exceptions are intended to ensure that the legal regulation of
most-favoured-nation treatment will produce a positive effect
on the commercial and economic relations of States.

5. In the opinion of the Hungarian Government, however, the
inclusion in the draft of the concept of material reciprocity raises
certain problems, in so far as that text fails to take account of
the fact that, under contemporary international law, material
reciprocity is applicable only in certain non-commercial spheres.
Its application under trade agreements, on the other hand, may
give rise to discrimination. In view of this, the inclusion of material
reciprocity in the draft raises uncertainty of interpretation of the
different articles and might prejudice non-discrimination in the
application of most-favoured-nation clauses in commercial rela-
tions. The Hungarian Government therefore believes that the
best solution would be for the Commission, in keeping with the
position it has expressed in its comments to the articles concerned,
to provide a formulation of the most-favoured-nation principle
that would state explicitly that the concept of material reciprocity
is not linked to the principle of the most-favoured-nation treat-
ment in cases of its application in commercial relations.

Luxembourg
[Original: French]

[20 September 1977]

The Government of Luxembourg wishes first of all to pay a
tribute to the work accomplished by the Commission and its
Special Rapporteur, which is characterized by the exceptionally
abundant body of material on treaties, judicial practice and
doctrine on the subject collected as a basis for a study in depth.
Whatever the ultimate fate of the articles, this research in itself
constitutes a useful and lasting contribution to the development
of international law.

This expression of appreciation does not, however, prevent the
Government of Luxembourg from making a number of comments
relating both to the content of the proposed articles and to the
question whether the draft articles might form a suitable basis
for a treaty commitment on the part of States.

Comments on the articles
Article 1

Under this article, the scope of the articles would be restricted
to most-favoured-nation clauses contained "in treaties between
States". This provision greatly restricts the scope of the draft,
since, following the establishment of regional economic groupings
in various parts of the world, the clause is likely to be found more
and more frequently in agreements concluded by unions or groups
of States. This development should be taken into account and the
scope of the articles should be defined accordingly.

Article 2
Only paragraphs (6), (c) and (d) appear to be necessary and

useful in the regime established by the draft articles.

Paragraph (a), concerning the term "treaty", reproduces the
concepts embodied in the Vienna Convention on the Law of
Treaties.

Paragraph (e), concerning the term "material reciprocity",
refers to a secondary and even atypical aspect of the clause, as
will be seen from articles 8 to 10. This concept is therefore out of
place in this introductory provision and it is proposed that it
should be dealt with in connexion with articles 9 and 10.

Article 3

As the report itself indicates, some hesitation was expressed in
the Commission itself with regard to this article, the scope of
which is in fact difficult to comprehend. If the artificial restriction
contained in article 1 could be removed, it would seem that
article 3 could also be deleted without any difficulty.

Article 4

In the view of the Government of Luxembourg, this provision
would be more suitably included among the definitions in article 2.
As a separate article, it gives the impression of being completely
tautological.

With regard to the substance of the article, due importance
should be attached, in the structure of the draft articles, to the
words "in an agreed sphere of relations". These words emphasize
the fact that the clause can take effect only within a specific treaty
relationship, and hence could not normally be transferred from
one type of international treaty to another; for example, from the
sphere of trade relations to relations concerning establishment or
to systems of economic integration. A most-favoured-nation
clause cannot be considered separately from the specific content
within which it applies; accordingly, the Commission rightly
drew attention, in paragraph (17) of its commentary, to the
relationship between that provision and the ejusdem generis rule.

Article 5

The text prepared by the Commission demonstrates the dif-
ficulty of grasping the essence of most-favoured-nation treatment
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by means of an abstract formula detached from the subject-
matter of the clause. Questions arise concerning the scope of the
formula—which recurs repeatedly in the remainder of the draft
articles—in which reference is made to "persons" or "things"
in a "determined relationship" with a given State. To what persons
does it refer? While the situation may be clear enough in the case
of physical persons, it is much less so in the case of economic
enterprises, whether or not corporate bodies. Does the reference
to "things" apply only to material objects or also to intangible
goods such as the performance of services or commercial, industrial
or intellectual property rights? Finally, what should be under-
stood by the words "determined relationship" with a State, espe-
cially in the case of economic enterprises or intangible goods?
The observations on this matter in paragraph (3) of the commen-
tary shed little light on these questions, the solution to which
should be incorporated in the text itself.

These questions give rise to serious doubt as to whether most-
favoured-nation treatment can be defined without any reference
to its subject-matter or to the treaty context in which it is stipu-
lated. This question will be raised again in the conclusions.

Article 6

This provision, which merely states a legal truth of a very
general nature, could easily be deleted.

Article 7

It may be questioned whether the argument underlying this
article—based on a distinction between the right that "arises"
from the clause (paragraph 1) and the way in which the treatment
is "determined" (paragraph 2)—is entirely relevant. In fact the
clause has the effect of creating a conditional obligation, the
condition depending upon the favours that may subsequently
be extended to a third State. It may therefore be going too far to
say, as in praragraph (1) of the commentary, that the clause is
the "exclusive" source of the beneficiary State's rights.

Articles 8 and 9

At this point it is appropriate to raise again the question of
"material reciprocity", which the Government of Luxembourg
suggested should be deleted from the definitions in article 2. Yet
it may be asked whether it is advisable to introduce here the idea
of "reciprocity", which is ambiguous. In fact, as the Commission
rightly indicated in paragraph (6) of the commentary to article 4,
the clause as such should usually be regarded as reciprocal and
not unilateral. On the other hand, what is involved here is less a
question of reciprocity than one of "compensation" or material
"equivalent". On this subject, the Institute of International Law
in its 1936 resolution (quoted in paragraph (17) of the commen-
tary), chose a better adapted formula, which might well be substi-
tuted for the formula embodied in the draft articles.

Article 10

Article 10 is merely a truism, and the Government of Luxem-
bourg recommends its deletion.

Articles 11 and 12

Article 11 sets forth the well-known ejusdem generis rule. A
problem arises with regard to the relationship between this
article and article 4. According to article 4, the clause applies
only in "an agreed sphere of relations". According to article 11,
it entitles a State only to those rights that fall within the scope
"of the subject-matter of the clause". In the opinion of the Govern-
ment of Luxembourg, these two conditions are cumulative, in
that the criterion set forth in article 11 (the subject-matter of the
clause) is a specification within the context of the treaty in which
the clause is inserted (article 4). It would be desirable, in the
interests of clarity, to draw attention at this point to the limitation
set forth in article 4, since the ejusdem generis rule must apply in
that respect as well.

Article 13

In the view of the Government of Luxembourg, this article
duplicates articles 8 and 9 concerning the unconditionality of the
clause.

Article 14

The wording of the article is difficult to understand. It seems that
the intention is to present a simple idea, namely, that a State may
not limit the scope of the clause, to the detriment of the beneficiary,
as the result of an agreement concluded with a third State. This
simple truth was stated more comprehensibly in the resolution
adopted by the Institute of International Law in 1936, quoted in
paragraph (2) of the commentary. It would be better to use that
formulation.

Article 15

This provision does not in itself call for comment, but the
Commission chose in this connexion to consider, in paragraphs (24)
et seq. of the commentary, the question whether the most-favoured-
nation clause did or did not attract benefits accorded within
customs unions and similar associations of States. The commentary
reflects a sharp divergence of opinion in the Commission, as a
result of which no definite answer is given to the question whether
economic integration treaties do or do not constitute an ipso jure
derogation from commitments with regard to the most-favoured-
nation clause. It is regrettable that one of the major problems
raised by the clause could not be resolved.

To begin with, the Government of Luxembourg was surprised
that the Commission, after referring repeatedly to the resolution
adopted in 1936 by the Institute of International Law, should
have made no reference in its report to the extensive work on the
problem undertaken by the Institute in 1969, at its Edinburgh
session, and to the resolution adopted at that time, in which it
was stated that:

"States to which the clause is applied should not be able to
invoke it in order to claim a treatment identical with that
which States participating in an integrated regional system
concede to one another." a

The Government of Luxembourg considers that this is the
only decision that is in conformity with universal practice and
that can accommodate the differences in quality and nature
existing between economic integration systems and international
trade. Whereas a large number of economic integration systems
have been functioning since the nineteenth century, parallel
with the most-favoured-nation clause mechanism, there is no
known precedent of a State demanding and obtaining, by virtue
of the clause, the advantages of a customs union or free-trade
system of which it was not a member. The frequency of explicit
exceptions in treaty practice (referred to in the Commission's
commentary), such as article XXIV of the General Agreement
on Tariffs and Trade, show only that practice is unambiguous;
the commentary was unable to cite any case of practice or of a
judicial decision to the contrary that would extend to a non-
member State, by virtue of the clause, the benefits of a system
pertaining to a customs union or to a free-trade area.

The Government of Luxembourg therefore regrets that the
objections presented in the Commission concerning a practice
that has thus far been uncontested should have had the effect of
weakening the certainty of a consistent international practice.
If this problem is not resolved satisfactorily, there is a danger
that the many States that have joined economic integration and
free-trade systems will be obliged to formulate reservations,
should the Commission's draft be transformed into a treaty

° Annuaire de VInstitut de droit international, 1969, Basel, vol.
53, t. II, 1969, p. 379.
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without clear recognition of the derogation from the clause in
favour of economic integration systems. That would be the only
way to prevent the paralysis of customs union and free-trade
systems by inadmissible claims, raised by virtue of the most-
favoured-nation clause. Even States that have not yet joined such
systems might feel the need to protect themselves by such reser-
vations, so as not to jeopardize their future possibilities.

Articles 16 and 17

In these provisions, the Commission has attempted to deal
with a problem that has always been very perplexing, since a
clear distinction has not always been made, especially in con-
ventions of establishment, between most-favoured-nation treat-
ment and national treatment. The Government of Luxembourg
considers that it is not appropriate to state in such general terms
that the most-favoured-nation clause ensures the beneficiary
State of national treatment in every case, once such treatment
is promised to any third State. As the Commission itself says
in paragraph (7) of its commentary to article 17, most-favoured-
nation treatment and national treatment differ in character. By
its very nature, the clause ensures only the most favourable
treatment granted to foreigners, and not national treatment.

This is particularly true whenever national treatment is system-
atically generalized in relations between certain States, as may be
the case in the context of political agreements or economic inte-
gration systems. As an example, the Government of Luxembourg
would like to quote article 7 of the Treaty establishing EEC,
which prohibits, within the sphere of application of the Treaty,
"any discrimination on the grounds of nationality". This provision
covers a very broad range of subjects, such as the status of wage-
earning workers, economic establishment, provision of services,
investment, regulations applying to foreigners, and so forth. Its
objective is to eliminate systematically, in the entire area of
economic activities and social relations, any difference in respect
of nationality. It is difficult to see how benefits on such a large
scale could be extended, through the action of a generic provision
such as the one proposed, to every beneficiary of the most-favoured-
nation clause.

Thus it seems that this provision too might give rise to reser-
vations by States which would have a legitimate interest in protect-
ing themselves against the incalculable consequences of an abstract
formulation of this kind.

The Government of Luxembourg is of the opinion that, given
the difference in nature between national treatment and most-
favoured-nation treatment, it would be preferable not to confuse
these two kinds of questions, and hence to delete articles 16 and 17.

Articles 18 and 19

These provisions invite no comment, except with regard to the
concept of "material reciprocity", already discussed above.

The question arises, however, whether the termination or
suspension of the treatment extended to the third State may be
applied to the beneficiary State when it results from a breach of
the law. May a State cite a breach committed by itself or by a
third party in order to terminate an advantage conferred on the
beneficiary State by virtue of the clause? This problem has still
to be discussed.

Article 20

It appears to the Government of Luxembourg that this provision
is contrary to a general principle of international law, according
to which a State may not invoke its internal legislation in order
to restrict the scope of an international obligation or to release
itself from it. It should at least be stated in this provision that the
national laws of the granting State may not be applied to the
beneficiary State except when their observation has been expressly
stipulated in relations with the third State. With the addition of
such clarification, however, the provision would merely state the

obvious, so that the best solution would be to delete this article,
which could have consequences that the Commission certainly
did not intend.

Articles 21-23

The Government of Luxembourg approves the substance of
these provisions, all of which are based on the same principle,
namely, that the clause may not be used to extend the benefit
of advantages accorded by the granting State in a context alien
to the normal content of most-favoured-nation treatment, such
as development assistance, frontier traffic and special facilities
extended to land-locked States.

It merely wishes to observe that it seems hardly consistent to
refuse to adopt the same approach in the case of the advantages
granted inter se by States belonging to a customs union or a
free-trade organization.

Conclusions

In the light of the foregoing, the Government of Luxembourg
wonders whether the "most-favoured-nation clause" is an ap-
propriate subject for the task of codification entrusted to the
Commission.

1. An analysis of the draft articles shows that, with the exception
of definitions and purely descriptive articles (1, 2, 3, 5, 6 and 7),
and articles applying general rules of international law (14, 15,
24 and 25), the provisions of the draft are concerned exclusively
with rules of interpretation or presumptions, intended to establish
the meaning of the most-favoured-nation clause in default of
stipulations to the contrary:

Unconditional character of the clause (articles 8, 10 and 13)
Limitation of the clause to its specific subject-matter (articles 4,

11 and 12)
Obtaining national treatment (articles 16 and 17)
Effect of the clause in time (articles 18 and 19)
Effect of internal law on the clause (article 20)
Implicit derogations from the clause (articles 21, 22 and 23)
These are typical subjects of an approach based on doctrine

and judicial practice, which do not lend themselves to regulation
by a treaty. The questions broached by the draft cannot, in fact,
be resolved except under the conditions laid down in each indi-
vidual most-favoured-nation clause at the stage of its practical
application. It seems extremely hazardous to intervene in this
process by means of pre-established provisions.

2. This difficulty is all the greater since the Commission has
approached the problem at so general and abstract a level that no
State could assess the real scope of the obligations it would assume
by accepting such provisions as an international commitment. It
is indeed impossible to say with certainty what the expressions
"material reciprocity", "agreed sphere of relations", "determined
relationships" of a State with certain "persons" and certain
"things", "subject-matter of the clause", "relevant laws" etc.
would mean. This comment shows that the most-favoured-nation
clause is not a "thing in itself", that it is not a mechanism that
could be regulated by purely juridical categories; in reality, the
clause in each of its applications is closely linked to a well defined
area of international relations such as customs duties, quantity
control, international financial relations, the exercise of occupations
and establishment, international labour relations, protection of
persons and recognition of companies, navigation and legal
protection. It is not possible to define the effects of the clause
with sufficient legal accuracy outside these very specific contexts.

3. For these reasons, the Government of Luxembourg believes
it would be inappropriate to continue work on these articles with
the intention of preparing the text of a treaty. The most that could
be expected to result would be a collection of aids to interpretation,
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in the form of very flexible recommendations. It would also be
necessary to eliminate in advance all approaches that would have
the effect, not of clarifying the law, but of creating legal uncer-
tainty, as in the case, in particular, of confusion between the most-
favoured-nation clause and the national treatment regime, of
refusal to recognize the limits of the clause with regard to economic
integration, and of interference of internal law provisions in
operation of the clause.

Netherlands

General observations

[Original: English]
[3 May 1978]

1. The consideration that the Commission has given to the most-
favoured-nation clause results from the fact that it was urged to
deal with that subject, as an aspect of the general law of treaties,
from various quarters in the Sixth Committee at the twenty-first
session of the General Assembly of the United Nations. Once it
had included the subject in its programme of work, the General
Assembly repeatedly recommended that it continue studying it.
This it has done, although it announced as early as 1968 that it
would deal with the subject independently, in other words, not as
part of the general law of treaties. The articles drawn up by the
Commission may largely be regarded as an attempt to codify pres-
ent international law on the most-favoured-nation clause and its
application. Only on one point—in articles 21 and 27, which con-
cern exceptions to the general rules of application for the benefit
of developing countries—is the element of "progressive develop-
ment of international law" clearly predominant. The Commission
explains this on the grounds that it has concentrated on the legal
aspects of the m.f.n. clause; it was not called upon to deal with
"questions of a technical economic nature", which are being dealt
with by other international organizations. It states, however, that
it did wish to consider any modern developments that might affect
the "codification or progressive development of rules pertaining
to the operation of the clause"."

2. Other modern developments, on the other hand, have been
but little reflected in the draft articles. This applies in particular to
the new kinds of international co-operation between States in
which those States can no longer exercise their powers—in particu-
lar for the regulation of trade relations with other States—inde-
pendently, or even can no longer exercise them at all.

The Commission does not deny that certain kinds of interna-
tional organizations can act not only on an equal footing with a
State in international relations but in the place of the States that
have formed them; however it places this outside the scope of its
draft articles, which concern only most-favoured-nation clauses
in treaties between States (article 1). Such clauses in international
agreements to which at least one international organization is a
party are expressly disregarded (article 3). In view of the nature of
present international economic relations, the scope of the draft
articles is accordingly extremely restricted. In this connexion ref-
erence is made to the commentary submitted by EEC and its
proposed amendment to article 2.&

In the commentary by EEC, the Netherlands Government refers
in particular to the texts proposed for articles 10 bis,c and 2\,d

with regard to the application of the m.f.n. clause in relation to
the promotion of trade between States with differing economic
systems and the effect of the draft articles on preferences accorded
to developing countries.

Observations on the draft articles

Article 2

3. As stated above, the Netherlands Government considers it
necessary to take into consideration the fact that international
organizations to which certain States have transferred sovereign
powers in the area covered by the m.f.n. clause act on an equal
footing with States in international relations and must therefore
be treated as States. Reference is made to the proposal, in the
commentary by EEC, to extend the scope of the draft articles.e

The Netherlands Government would further note that the term
"equivalent treatment" is used in the definition of "material recip-
rocity". According to the report, the intention is that the granting
State must be prepared to grant treatment "of the same kind and
of the same measure"^ to subjects of the favoured nation. The
term "equivalent" is however normally interpreted as meaning
"of the same value". It is precisely when the legal systems of the
two States involved differ substantially, and thus exclude treatment
"of the same kind", that the word "equivalent" would seem to be
too broad. For the rest, reference is again made to article 10 bis
proposed by EEC?

Article 3

4. This article is designed to avoid undesirable contradictory
arguments such as could be based on the fact that article 1 restricts
itself to m.f.n. clauses in treaties between States. The objections to
this restriction have already been stated (see "General observa-
tions"), and need not be repeated.

The draft does not cover the case of an m.f.n. clause in an agree-
ment between two international organizations, one of which under-
takes to accord to the other treatment not less favourable than
that extended to any other subject of international law (whether
or not a State). A clause of this kind, as the Commission itself
recognizes, is by no means inconceivable.* There would therefore
seem to be no good reason not to provide for the case in so many
words.

Article 5

5. This article gives rise to the question whether the definition of
"most-favoured-nation treatment" as "not less favourable than
treatment extended by the granting State to a third State" is not
too broad, or at least too vague. Particularly important here is
the significance of the word "extended", which also plays an
important part in the other articles. The effect of the word is
clearly indicated in the report, where it is made clear that it is
not considered important whether "the treatment extended by the
granting State to the third State... is based on a treaty, other
agreement, unilateral, legislative, or other act, or mere practice".*

Under article 18, the beneficiary State's right to treatment as
most-favoured-nation arises "at the time when the relevant treat-
ment is extended by the granting State to a third State". The
Netherlands Government questions whether any actual treatment
by which a State obliged to extend favoured treatment accords a
preference to a third State is sufficient to give rise to entitlement
on the part of the beneficiary State. Must not the requirement at
least be fulfilled that such actual treatment is not in conflict with
the internal law of the granting State? The answer to this must be
in the affirmative. An argument for it can also be found in arti-

a See Yearbook ... 1976, vol. II (Part Two), pp. 9-11, doc.
A/31/10, paras. 45 et seq., in particular paras. 47 and 48.

b See sect. C, 6, para. 7, below.
c Ibid., para. 15.
d Ibid., para. 6.

e Ibid., para. 7.
f Yearbook ... 1976, vol. II (Part Two), pp. 28 and 29, doc.

A/31/10, chap. II, sect. C, articles 8, 9 and 10, para. (41) of the
commentary.

« See sect. C, 6, para. 15, below.
h Yearbook ... 1976, vol. II (Part Two), p. 13, doc. A/31/10,

chap. II, sect. C, article 3, para. (3) of the commentary.
* Ibid., pp. 20 and 21, article 7, para. (1) of the commentary.
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cle 20 of the draft. Meanwhile it cannot be denied that there is
sometimes a deliberate failure to apply the legislation of a State
obliged to extend favoured treatment. If this should happen on
occasion in relation to a third State, a beneficiary State should
not be able to take advantage of it. The case could however be
viewed differently if the disregard of the law took on the nature of
"consistent practice"; this could be made explicit by amending
article 5 to read "extended as a consistent practice by the granting
State".

6. In its commentary,^ the Commission rightly focuses attention
on the fact that it will not infrequently be difficult to determine
whether the relationships between persons and things and a third
State are the same as those between persons and things and the
beneficiary State, as specified in the m.f.n. clause. The Commission
accordingly suggests that the words "the same relationship" could
better be rendered by "the same type of" or "same kind of rela-
tionship", but has refrained from using this wording as it would
overburden the text. The Netherlands, however, is of the opinion
that this can hardly be regarded as overburdening; on the con-
trary, it would be a worthwhile addition, avoiding a literal, and
thus restrictive, interpretation of the phrase "same relationship",
which would not be compatible with the differences in the nation-
ality laws of States—differences that are often difficult to define.*

Article 6

7. The Netherlands Government agrees to the text of this arti-
cle, although it can be regarded as superfluous in the context of
the complete draft in view of article 1.

Article 7

8. Apart from the reservations expressed in its comments on
article 5, the Netherlands Government has no objections to the
sense of this article; there are difficulties, however, with the
wording. Paragraph 1 refers to "persons or things in a determined
relationship with a third State", while what is meant is "in the
same kind of relationship with a third State as the relationship
determined by the conditions of the most-favoured-nation clause".
The end of paragraph 2 manifests the same problem: "the deter-
mined relationship with the latter State" (grammatically, the third
State) does not exist.

Article 10

9. Reference is made to article 10 bis proposed in the commentary
by EEC.1

Article 11 and 12

10. These articles are designed to set out the ejusdem generis
rule. The Netherlands Government is in agreement with the sense
of the articles, but would like to make two comments on the
wording chosen by the Commission.

(a) Like articles 7 and 13, article 5 creates the impression that,
whether the beneficiary State is entitled, by virtue of a stipulation
in the clause or by virtue of the subject-matter of the clause, to
claim for particular persons or things the treatment given to a
third State, depends on whether the persons or things that have
already benefited from that treatment are "in the same (kind of)
relationship" to the third State. The comparison is therefore based
on the definition in the m.f.n. clause. Article 11, paragraph 1,
however, and especially article 12, paragraph 2 (b), because of
the way they are formulated, appear to point to a comparison
in the opposite direction. This point needs to be clarified. In par-
ticular, if the class of persons is specified precisely in the m.f.n.

clause, it makes a difference which approach is adopted; a speci-
fication of this kind is usually to be interpreted as a deliberate
restriction. If the specification in the m.f.n. clause is taken as the
basis for comparison, it is more likely that the clause will have
less favourable results for the beneficiary State than if the rela-
tionship of the persons or things to the third State is taken as the
basis.

(b) Article 12, paragraph 1, states in so many words—quite
rightly—that a beneficiary State's entitlement arises only "if the
granting State extends to a third State treatment which is in the
field of the subject-matter of the m.f.n. clause". The same should
of course also apply to cases in which the beneficiary State claims
rights "in respect of persons and things".

Article 13

11. The Commission's commentary indicates that the actual
granting of material reciprocity is to be regarded as a form of
compensation, and that, if the parties to an m.f.n. clause have not
made its effect dependent on material reciprocity, "it follows...
that the granting State cannot withhold from the beneficiary
State the treatment extended by it to a third State on the ground
that the latter treatment was... extended... against... any... kind
of compensation".m It may be wondered whether this argument
also obtains if the requirement of material reciprocity on the
point in question is laid down in the legislation of the granting
State. If a third State meets that requirement and its subjects
thereby enjoy a particular privilege, surely the beneficiary State
should not be able to invoke this without satisfying the require-
ment of material reciprocity.

Article 14

12. The sense of this article is that, under an m.f.n. clause falling
under the terms of the Commission's draft, even exclusive pref-
erences, irrespective whether granted before or after the date on
which the clause came into effect by virtue of an agreement with
a third State, must as a rule be accorded by the granting State to
the beneficiary State. Under article 26, however, it would be
possible to deviate from this rule by incorporating a general or
specific exemption in the m.f.n. clause. Frequent use will pre-
sumably be made of this option. It must be assumed that the rule
also applies if the exclusive treatment is accorded to all the States
parties to a multilateral treaty: this is the case with the formation
of a customs union and no doubt also with other agreements for
economic co-operation or integration.

Article 15

13. Reference is made to the commentary on this article by
EEC."

Article 17

14. The Netherlands Government has no comments to make on
this article. The question posed by the Commission in its report,0

whether it should go further into the problems connected with
the coexistence of m.f.n. clauses and national treatment clauses,
can be answered in the negative.

Article 18

15. Subject to the reservations expressed in the comments on
article 5, this article seems to be acceptable.

Article 19

16. It seems to follow from paragraph 1 of this article that the
beneficiary State no longer has any entitlement if the granting

* Ibid., pp. 17 and 18, article 5, para. (3) of the commentary.
* Ibid., pp. 34 and 35, articles 11 and 12, para. (22) of the

commentary.
1 See sect. C, 6, para. 15, below.

» Yearbook ... 1976, vol. II (Part Two), p. 37, doc. A/31/10,
chap. II, sect. C, article 13, para. (7) of the commentary.

B See sect. C, 6, para. 8, below.
0 See Yearbook ... 1976, vol. II (Part Two), p. 10, doc. A/31/10,

para. 51.
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State terminates the privileges granted to a third State on which
the entitlement depends. No prior announcement of such termi-
nation is necessary. As a general rule this would seem to be accept-
able. It may however be wondered why paragraph 2 makes the
loss of rights contingent on a prior announcement—and that by
the party with the greatest interest. The answer could be because
paragraph 2 of article 19 is intended to correspond to paragraph 2
of article 18, for entitlement to most-favoured-nation treatment
arises simply from the notification of "consent to accord material
reciprocity", and not from the actual according of material reci-
procity. The right therefore lapses under paragraph 2 of article 19
in the same way as it arises. This paragraph could however lead
to absurd consequences; the granting State, under the present
text, would still be obliged to accord most-favoured-nation treat-
ment to things and persons of the beneficiary State even if the
latter no longer in fact accorded reciprocity but failed to provide
formal notification of the "termination or suspension of the mate-
rial reciprocity in question". The end of paragraph 2 should
therefore be worded differently, e.g. "at the time when material
receiprocity is actually suspended or no longer accorded by the
beneficiary State".

Article 21

17. Reference is made to the relevant commentary by EEC.*7

Article 24

18. Should it be decided to treat certain international organiza-
tions on an equal footing with States, article 24 should obviously
be extended to cover "any question with regard to a most-favoured-
nation clause that may arise from the adherence of a State to an
organization for the purposes of these articles put on a par with a
State". In the case of a succession of a State in such a way by an
international organization, it is not however possible to fall back
on fixed rules such as those formulated to cover the consequences
of the succession of States with regard to treaties in general.
Such cases would therefore have to be regulated separately in
the present draft as regards any m.f.n. clauses entered into.

Article 25

19. This article, which as it were duplicates article 28 of the
Vienna Convention on the Law of Treaties, is in fact superfluous
in the context of the complete draft.

Article 26

20. This article lends all the draft articles an optional nature:
on any point of material interest the parties to an agreement con-
taining a most-favoured-nation clause could deviate from it. Even
if the draft articles were included in a treaty ratified by a large
number of States, their significance would probably be relatively
minor; in the previous paragraphs it has been repeatedly indicated
that frequent use will probably be made of the option of deviation.

Article 27

21. It goes without saying that acceptance of the draft articles,
which, as expressly provided for in article 26, are of an optional
nature, cannot stand in the way of the development of new rules
of international law in the interests of developing countries or
otherwise. An express provision of this kind can therefore have
only pragmatic significance.

Final remarks

22. The Netherlands delegation to the thirty-first session of the
General Assembly of the United Nations had already pointed
out that the Commission had concentrated in its studies and
discussions mainly on the most-favoured-nation clause as devel-

oped in the past and applied in practice.5 The development and
practice of the clause are heavily influenced by the underlying
idea that the m.f.n. treatment system is one of the most important
means of promoting the development of world trade. The past
history of the clause is accordingly strongly reflected in the draft
articles; they will presumably make but little contribution to the
development of "the modalities of the m.f.n. treatment system as
a viable system of regulating international relations in the world
of today". If these modalities are to be developed, it would indeed
seem to be necessary to carry out a "complete reconsideration of
the m.f.n. treatment system".

Regarded in this way, the draft articles would seem to have only
limited significance, which is reduced to a minimum by articles 25
and 26. The Netherlands Government is accordingly of the opinion
that the Commission should concentrate its further work on the
matter above all on the ways of using the m.f.n. clause as a worth-
while instrument of law in present and future international society.

a See Official Records of the General Assembly, Thirty-first
Session, Sixth Committee, 22nd meeting, para. 1, and ibid.,
Sessional Fascicle, Corrigendum.

Sweden

[Original: English]
[16 January 1978]

1. In the opinion of the Swedish Government, the Commission
is to be commended for its draft articles on the most-favoured-
nation clause. The articles as well as the commentaries contained
in the report of the Commission on the work of its twenty-eighth
session are of a high quality and reflect the seriousness and
thoroughness with which the Commission has performed its impor-
tant work of codification. Except for a few points, the articles
appear acceptable to the Swedish Government.

2. Since the most-favoured-nation clause is a type of treaty
provision, it is clear that it should be studied in the general context
of the law of treaties, as codified in the 1969 Vienna Convention
on the Law of Treaties. It is natural that some of the draft articles
should closely follow the pattern of the Vienna Convention, and
it is clear that the Vienna Convention will in many respects also
be of importance for the interpretation of the articles.

3. Moreover, it is important to remember that the articles have
a residual character and become applicable only in so far as the
parties have not agreed otherwise (article 26). When interpreting
a most-favoured-nation clause, a primary concern must therefore
be the determination of what has been agreed between the parties.
The articles have the function of supplementing the agreement
between the parties in regard to questions to which the agreement
itself does not provide any answer. At the same time, however,
it is to be expected that most-favoured-nation clauses will in most
cases be adapted to the international standard laid down in a
treaty or other international instrument.

4. While the Vienna Convention contains provisions on the
settlement of disputes, there are no corresponding provisions in
the draft articles. This does not mean, however, that the Commis-
sion considered such provisions to be superfluous. On the con-
trary, it appears from the report that the Commission decided to
refer that question to the General Assembly and to Member
States and, ultimately, to the body that may be entrusted with
the task of finalizing the draft articles.0 The Swedish Government,
for its part, considers it essential that provisions on settlement of
disputes should be included in the final text.

See sect. C, 6, paras. 2-6, below.
° Yearbook ... 1976, vol. II (Part Two), p. 10, doc. A/31/10,

para. 55.
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5. An important rule is laid down in article 15, which provides
that

"The beneficiary State is entitled to treatment extended by
the granting State to a third State whether or not such treat-
ment is extended under a bilateral or a multilateral agreement."

This provision raises the important question of the relations
between a most-favoured-nation clause and a customs union or
a free-trade area. This question is dealt with at some length in
the report,6 from which it appears that opinions in the Commis-
sion were divided on that point.

6. The Swedish Government, for its part, holds the view that an
exception from the general rule in article 15 in respect of customs
unions and free-trade areas should be included in the draft arti-
cles. Such an exception clause has been included in the General
Agreement on Tariffs and Trade and in numerous bilateral treaties.
It cannot be considered reasonable that a State which is not a
member of a customs union or is not included in a free-trade area
should be entitled, on the basis of a most-favoured-nation clause,
to claim special benefits resulting from the customs union or free-
trade agreement. A customs union or a free-trade agreement is a
form of far-reaching co-operation that entails a number of rights
as well as obligations for the States involved, and the rights cannot
easily be separated from the obligations. The parties to a treaty
containing a most-favoured-nation clause do not normally intend
the clause to be applicable to benefits that either of them might
subsequently grant to another State in connexion with the estab-
lishment of a customs union or a free-trade area. An exception
for such cases should therefore normally be considered to be
implicit in the most-favoured-nation clause, and this should be
reflected in the draft articles. If there were no such exception, the
existence of a most-favoured-nation clause might very well make
it impossible for a State which is bound by that clause to become a
member of a customs union or to establish a free-trade area
together with other States. The Swedish Government, which takes
a positive view on customs unions and free-trade areas as instru-
ments of trade liberalization, would consider this to be an unfor-
tunate result.

7. Another important provision is article 21, which deals with
most-favoured-nation clauses in relation to generalized systems of
preferences. This article provides that

"A beneficiary State is not entitled under a most-favoured-
nation clause to any treatment extended by a developed granting
State to a developing third State on a non-reciprocal basis
within a generalized system of preferences established by that
granting State."

In this regard it should be pointed out that, in the opinion of the
Swedish Government, the generalized systems of preferences are
of a temporary character. They should no longer be applied once
developing countries have reached a stage of development that
allows them to assume more of the obligations resulting from rules
on international trade. While accepting the generalized systems of
preferences as a temporary measure, the Swedish Government does
not consider it desirable to grant those systems a special legal status
by including a specific article on those preferences in the draft arti-
cles regarding the most-favoured-nation clause.

b Ibid., pp. 45-47, doc. A/31/10, chap. II, sect. C, article 15,
paras. (24)-(39) of the commentary.

Ukrainian Soviet Socialist Republic

[Original: Russian]
[21 February 1978]

1. In present-day conditions, the codification of principles and
norms conducive to the development of mutually beneficial eco-

nomic co-operation among States on a footing of equality is very
timely and has great practical significance. The draft articles on
the most-favoured-nation clause prepared by the Commission have
a very important role to play in this connexion.

2. The favourable results which the application of most-favoured-
nation treatment could produce have repeatedly been pointed out
in international documents, including the Final Act of the Confer-
ence on Security and Co-operation in Europe and the Charter of
Economic Rights and Duties of States adopted at the twenty-
ninth session of the United Nations General Assembly. The
Ukrainian SSR also considers that the application of the most-
favoured-nation principle is an effective means of contributing
to the development of international economic co-operation, for
in granting each other most-favoured-nation treatment States give
effect in one form to the generally recognized legal international
principle of the sovereign equality of States, and this, naturally,
leads to equality and non-discrimination between them, particu-
larly in the sphere of international trade.

3. Unfortunately, there are still, in present-day international
relations, instances in which the granting of most-favoured-nation
treatment is made conditional by certain States on the fulfilment
of completely unacceptable demands, including political demands.
Such occurrences by no means contribute to the elimination of
discrimination and the development of mutually beneficial trade
and economic relations and of international relations as a
whole.

4. The study by the Commission of the juridical nature of the
most-favoured-nation clause and the legal consequences and con-
ditions of its application in the various areas of inter-State rela-
will promote the wider application, in the practice of international
relations, of most-favoured-nation treatment and the development
of trade and economic co-operation among States with different
social systems.

5. In the draft articles adopted by the Commission on first
reading, at its twenty-eighth session, most-favoured-nation treat-
ment is defined in article 5 as treatment accorded by the granting
State to the beneficiary State or to persons or things in a deter-
mined relationship with that State not less favourable than "treat-
ment extended by the granting State to a third State or to persons
or things in the same relationship with a third State". That defi-
nition is entirely acceptable, for it reflects the notion of most-
favoured-nation treatment generally recognized in modern inter-
national law.

6. The Commission rightly refused to recognize the legality of
any exceptions to the most-favoured-nation clause other than the
provisions contained in articles 21-23 of the draft. Article 21,
for example, provides for certain exceptions in favour of devel-
oping countries, and article 27 asserts that none of the articles
shall be prejudicial to the establishment of new rules of interna-
tional law in favour of developing countries.

7. Other exceptions that are entirely justified are those concerning
the facilitation of frontier traffic between contiguous States (arti-
cle 22), and the special provision on the application of the most-
favoured-nation clause to land-locked States (article 23).

8. At the same time, there are passages in the draft articles that
give rise to doubts concerning the appropriateness of their con-
tents. This applies in particular to the term "material reciprocity"
used to designate the conditions under which most-favoured-
nation treatment is granted. As this term is extremely vague, it
allows various interpretations, including a broad one. A broad
interpretation could render the very principle of most-favoured-
nation treatment meaningless.

9. With regard to the draft articles on the most-favoured-nation
clause as a whole, they can serve as an entirely satisfactory basis
for the preparation of an international convention on this ques-
tion.
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Union of Soviet Socialist Republics

[Original: Russian)
[14 December 1977}

1. The Soviet State has always defended the general recognition
and universal application of the principle of most-favoured-nation
treatment in international economic relations. This position is
based on considerations of principle and general policy as well
as on purely practical considerations.

2. The mutual granting by States of most-favoured-nation treat-
ment is one way of implementing the generally recognized inter-
national legal principle of the sovereign equality of States. The
Soviet Union is unfailingly guided by this principle in its foreign
policy and takes all steps to promote its implementation in inter-
national relations.|

3. The 1977 Constitution of the USSR lays down that the sover-
eign equality of States is one of the principles on which the Soviet
Union bases its relationships with other countries.

4. The application of the principle of most-favoured-nation treat-
ment also creates maximum opportunity for developing peaceful
economic co-operation among States. This principle is reflected
in all treaties and agreements of the Soviet Union in economic
and related areas. The USSR is prepared, on the basis of reciproc-
ity, to extend most-favoured-nation treatment to all States without
exception.

5. Unfortunately, instances still occur in international practice
of individual States seeking to make the extension to other States
of most-favoured-nation treatment conditional on the fulfilment
of completely unacceptable demands, for example in political
matters. Such attempts at discrimination cannot fail to have a
negative effect on relations between the States concerned as well
as on the development of international relations in general, not
only in trade and economic matters.

6. The ever more general application in international economic
relations of most-favoured-nation treatment is an important objec-
tive that greatly promotes the development of co-operation in
trade and economic matters among States with different social
systems. The measures being taken through the United Nations
and other international organizations to achieve this objective
are deserving of support. That also certainly applies to the Com-
mission's work on the codification of general principles of inter-
national law determining the legal nature, conditions and conse-
quences of the application of treaty provisions on most-favoured-
nation treatment.

7. The draft articles on the most-favoured-nation clause prepared
by the Commission at its twenty-eighth session are, on the whole,
an entirely satisfactory basis for the drafting of an international
convention on the subject. One of the merits of the draft articles
is that they clearly reflect the concept of most-favoured-nation
treatment as generally accepted in contemporary international
law. As article 5 provides:

"Most-favoured-nation treatment means treatment accorded
by the granting State to the beneficiary State, or to persons or
things in a determined relationship with that State, not less
favourable than treatment extended by the granting State to a
third State or to persons or things in the same relationship with
a third State."

8. The Commission rightly refused to recognize the legality of
any exceptions to the most-favoured-nation clause other than
those covered by draft articles 21-23. These concern certain excep-
tions in favour of developing countries (article 21), land-locked
States (article 23) and the promotion of frontier traffic between
contiguous States (article 22).

9. Nevertheless, there is serious doubt regarding the value of
introducing the term "material reciprocity" in the draft to designate
the conditions under which most-favoured-nation treatment is

granted. This term is not generally used in international law and
is extremely vague. A broad interpretation could render meaning-
less the very principle of most-favoured-nation treatment. In the
trade treaty relations of the Soviet Union and a large number of
States co-operating with it, most-favoured-nation treatment is
applied only unconditionally and without compensation. The
Commission should take this into account in its future work on
the draft articles.

United States of America

[Original: English}
\[13 February 1978]

1. The United States Government generally and warmly supports
the Commission's draft articles and favours their adoption. It
wishes to compliment the Commission on the scholarship and
judgement which the draft articles reflect.

2. There is only one article of the draft articles which, in the
view of the United States, presents a material problem, namely,
article 21:

"A beneficiary State is not entitled under a most-favoured-
nation clause to any treatment extended by a developed granting
State to a developing third State on a non-reciprocal basis within
a generalized system of preferences established by that granting
State."

3. The effect of article 21 is to except from all future most-
favoured-nation clauses generalized preferences to developing
countries, whether or not such preferences come within an excep-
tion or waiver, such as the current waiver from the most-favoured-
nation provisions of the General Agreement on Tariffs and Trade.
Article 21 would deny to a non-beneficiary of generalized prefer-
ences any basis for questioning, on most-favoured-nation grounds,
the effect of the extension of preferential tariff treatment to a
developing third State. This article thus embodies a major depar-
ture from existing rules.

4. The GATT waiver that currently excepts generalized prefer-
ences from the most-favoured-nation clause was drafted delib-
erately to afford some measure of protection of third States
beneficiaries of that clause. It contains a notification and consulta-
tion requirement and provides that any contracting party which
considers "any benefit accruing to it under the General Agree-
ment... impaired... may bring the matter before the Contracting
Parties" for review and recommendation.0 Article 21 of the Com-
mission's draft does not provide such protection. In the view of
the United States, the Commission's draft is deficient in not
providing for some such mechanism for determination of the
applicability of generalized preferences in a given case.

5. The legal basis for differential and more favourable treatment
benefiting developing countries (including trade preferences) is
under negotiation in the multilateral trade negotiations. For this
reason, as well as the deficiency adverted to above, the United
States at this juncture wishes to reserve its position on article 21,
particularly in order to determine whether changes in that article
should flow from the results of the multilateral trade negotiations.
At the same time, the United States is open to appropriate possi-
bilities of future agreement on modifications of most-favoured-
nation principles for the benefit of developing countries. It notes
that article 27 of the Commission's draft has been prepared with
such possibilities in view.

° GATT, Basic Instruments and Selected Documents, Eighteenth
Supplement (Sales No. GATT/1972-1), p. 26.
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3. Comments of organs of the United Nations

Economic Commission for Europe

[Original: English]
[17 January 1978]

1. There has been no special discussion of the theory of the m.f.n.
clause or of the "effective reciprocity" concept recently in ECE
or in any of its subsidiary bodies. During annual sessions of ECE
and/or its Committee on the Development of Trade, representa-
tives of ECE member governments have of course continued to
make reference to instances and circumstances when application
of m.f.n. treatment has taken place or would seem desirable. Such
mainly economic considerations, however, would not seem to have
affected the different views on the legal character of the clause
and the legal conditions governing its application held by different
ECE member governments, as described earlier by the ECE secre-
tariat.

2. The Commission's attention is drawn to a recent study pres-
ented to the Committee on the Development of Trade (TRADE/
R.351) that might be of interest to the Special Rapporteur. A copy
of the study is attached herewith.0 The study contains an analysis
of the main provisions of long-term treaties concluded since 1974
by ECE member governments having different economic and social
systems. Paragraphs 13 to 16 refer directly to the clause and its
application as well as to the exceptions that are sometimes iden-
tified in such treaties. Paragraph 30 deals with financing and credit
facilities where most favourable conditions are generally accorded;
in paragraph 47, reference is made to the inclusion, in some treaties
of non-discriminatory conditions for the transfer of assets resulting
from industrial co-operation contracts.

3. Finally, paragraph 9 relates to the objectives of the treaties
concerned and, in particular, to the Final Act of the Conference
on Security and Co-operation in Europe. At the twenty-sixth
session of the ECE Committee on the Development of Trade,
held from 28 November to 2 December 1977, many delegations
referred to the provision in the Final Act whereby the participating
States recognized, inter alia, the beneficial effects that could result
from the application of most-favoured-nation treatment.

a The study is not reproduced in its entirety. Only those para-
graphs of document TRADE/R.351 to which ECE makes express
reference are appended to the present comments.

respect, the provisions vary considerably. In some cases, the agreements empha-
size the need to promote reciprocal trade in ipdustrial products, particularly
machinery and equipment of different kinds. More Frequently, the agreements
indicate the desire of the Eastern European country to increase the proportion
of machinery and equipment in its total exports to its Western European part-
ner. In s ome cases, the agreement expresses the intention to develop reciprocal
trade in consumer goods. In addition, the most recent agreements often refer
to the provisions of the Final Act of the Conference on Security and Co-op-
eration in Europe concluded at Helsinki.

II. Reciprocal treatment and general principles

(a) Provisions common to trade agreements and industrial co-operation agreements

13. In most recent agreements and, in particular, in trade agreements, the con-
tracting parties agree to accord each other most-favoured-nation treatment.'[an]
It is sometimes stipulated, however, that such treatment shall not be applied
to (a) advantages and privileges which are already, or may be, accorded to
neighbouring countries, (b) privileges deriving from a customs union or from
regional agreements, and, more rarely, (c) advantages which are or may be
accorded to developing countries.

14. When the principle of the most favoured nation has not yet been mutually
accepted by the governments concerned, the latter often commit themselves
through clauses, worded differently but more or less similar in content, which
provide for the reciprocal granting of "as favourable treatment as possible" or
"the most advantageous facilities possible" within the limits of the laws and
regulations of the two States.

15. Contracting States which have shipping interests sometimes insist on the
granting of most-favoured-nation treatment to the vessels, crews, passengers and
cargoes of each of the parties in their domestic ports and territorial waters.

16. Contracting parties which are parties to the General Agreement on Tariffs
and Trade generally refer to their participation in this Agreement by incorpor-
ating a clause stipulating that in their mutual economic relations the two con-
tracting States shall be guided by the principles and provisions of GATT—a
step which amounts to recognition of the principle of most-favoured-nation
treatment in particular.

IV. Financing

(b) Credit facilities

30. In trade agreements and, in particular, co-operation agreements, the con-
tracting parties generally undertake to accord the most favourable financing
and credit facilities possible, within the context of the legislation in force in
the two States.

APPENDIX

Excerpts from documents TRADE/R.351 "Practical measures to remove
obstacles to intraregional trade and to promote and diversify trade. Long-
term agreements on economic co-operation and trade"

Original: French.

B. ANALYSIS OF THE CONTENT OF THE AGREEMENTS

I. Objectives of the agreements

(a) Trade agreements

9. It is apparent that a change has occurred in long-term trade agreements,
which were originally limited to relatively general provisions relating to the
trade policy objectives to be attained and to payments. Now, however, questions
concerning the economic relations between contracting States figure more pro-
minently in the agreements. The gradual liberalization of trade has made it
possible to go beyond the rigour of the earlier agreements and has opened up
broader possibilities for discussions, thus promoting the conclusion of agree-
ments which simply establish objectives to be attained in terms of value * or
provide that the two contracting parties shall endeavour to ensure the harmo-
nious development of their trade on a basis of equality and mutual benefit
within the context of their reciprocal legislation. Trade agreements often con-
tain a provision emphasizing the need to diversify the structure of trade in both
directions by increasing exports of traditional as well as new products. In this

VIII. Miscellaneous questions

Entry into force, duration and renewal of agreements

(e) Special provisions

47. In another new type of provision, the parties to a very recent co-operation
agreement* note the benefit of applying certain "general principles" to co-oper-
ation projects in which they may participate; they call for the observance of
these principles and their definition of them reflects continuing fears of being
in difficulties when the co-operation projects are carried out. As defined in the
agreement, these principles include, inter alia, the right: (i) freely to transfer
abroad, without discrimination or charges and under the conditions stipulated
in the contract, the net profits, the proceeds from holding of the invested capital,
the entitlements resulting from the distribution of assets after winding up, and
all other entitlements to which the participants can lay claim;' (ii) to include
in co-operation contracts provisions which will facilitate the recruitment and
use of the local personnel necessary for proper performance of the obligations
embodied in the co-operation projects; (iii) to obtain the equipment needed for
the operations in question on the local market or abroad, in accordance with
the rules of competition; (iv) to contact and work with the managing and tech-
nical personnel of the participants of the other party and, if necessary, with the
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suppliers and the users of the goods and services produced as a result of the
co-operation activities; or again (v) the right, for the members of joint ventures,
to share in the profits and to take part in the management of the company in
proportion to their holdings of the invested capital, to examine the accounts in
accordance with the company's regulations and, through the conclusion of suit-
able arrangements, to ensure that the management is fully empowered to
conduct the affairs of the company in conformity with the laws and regulations
applicable.

1 By stipulating, for example, that the volume of exchanges between the two
countries should be multiplied twofold during the five-year period under
consideration.

1 •>" It should be noted that in certain cases most-favoured-nation treatment
is accorded under old agreements, sometimes concluded before the Second
World War; a number of these agreements have remained in force.

* Agreement concluded on 21 November 1976 between Romania and the
United States of America.

* It should be noted that in recent years these matters have frequently
formed the subject of new agreements on double taxation.

Economic Commission for Western Asia

[Original: English]
[19 December 1977]

... You will perhaps note that, apart from the concluding para-
graph, our observations are mainly confined to the impact of the
proposed draft articles on ECWA's member countries.

I. With reference to specific draft articles, the following may have
particular importance for ECWA countries:

"Article 6

"Nothing in the present articles shall imply that a State is
entitled to be accorded most-favoured-nation treatment by
another otherwise than on the ground of a legal obligation."

Here the Commission noted that it was widely held that only
treaties with m.f.n. clauses were the foundation of m.f.n. treat-
ment.

Since few of the ECWA countries are signatories of the General
Agreement on Tariffs and Trade, m.f.n. treatment for their exports
could normally be assured only by bilateral or multilateral treaties
which include m.f.n. clauses.

"Article 15

"The beneficiary State is entitled to treatment extended by
the granting State to a third State whether or not such treat-
ment is extended under a bilateral or a multilateral agreement."

In the discussion of the draft articles in the Sixth Committee of
the General Assembly,0 it was pointed out that article 15 could be
interpreted as the obligation to extend to third countries the advan-
tages enjoyed by members of a customs union, if m.f.n. clauses
were contained in treaties with the third countries. An automatic
extension of m.f.n. treatment, when defined as the same treatment
accorded among the members of a customs union, defeats the
purpose of regional integration, since integration implies a "special
relationship".

This aspect of the legal status of m.f.n. treatment might well
affect ECWA countries which are now or may in the future be

a See Official Records of the General Assembly, Thirty-first
session, Annexes, agenda item 106, doc. A/31/370, sect. B.

participating in regional integration efforts. If an ECWA country
should conclude a trade agreement with any country outside the
customs union, it might be legally obliged to extend treatment on
imports from that country equal to the treatment granted to other
members of the customs union. A possible way to avoid this would
be to make the m.f.n. clause conditional, including a phrase which
states that it does not refer to the intra-customs-union treatment.
This measure was included in all three of the EEC agreements
with Jordan, Lebanon and Syria, in which these ECWA countries
committed themselves to granting m.f.n. treatment to imports
from EEC. If this article were to remain unchanged, ECWA coun-
tries should recognize its implications and make m.f.n. clauses
conditional.

"Article 21

"A beneficiary State is not entitled under a most-favoured-
nation clause to any treatment extended by a developed granting
State to a developing third State on a non-reciprocal basis within
a generalized system of preferences established by that granting
State."

This article might help to ensure the implementation of the
various GSPs, in that developed countries which have implemented
GSP schemes are under no legal obligation to extend such preferen-
tial treatment to imports from other developed countries. However,
the fact that GSP was specifically mentioned in a draft article may
have broader implications. As was brought out in the discussions
both in the Commission and in the Sixth Committee of the General
Assembly, the GSP has not been entirely satisfactory to developing
countries. Developing countries are striving for improvements in
the GSP and for more special and preferential treatment in the
broad spectrum of international trade relations. It may therefore
be advisable to change this article, either to be more general (no
specific mention of GSP) or to be expanded to include other forms
of preferential treatment for developing countries. In particular,
the article neglects to mention preferences which are granted
among developing countries (i.e. a beneficiary country is not enti-
tled under an m.f.n. clause to any treatment granted by a granting
developing State to a developing third State in the context of
preferential trade agreements).

II. With reference to the general scope and content of the draft
articles, we would make the following observation. The Commis-
sion has elaborated a legal framework for the m.f.n. clause as the
norm of international trade relations, where only certain specific
exceptions are permitted (e.g. GSP, existence of conditional
clauses). Although article 27:

"The present articles are without prejudice to the establish-
ment of new rules of international law in favour of developing
countries."

leaves the possibility open for future changes in the legal obliga-
tions of the m.f.n., it may well be the case that the articles are
already out of date. Recent developments in international rela-
tions would appear to have substantially modified the meaning
and relevance of the m.f.n. clause, a few examples being: the
formation of EEC, the call for the New International Economic
Order [United Nations General Assembly resolution 3201 (S-VI)],
the Charter of the Economic Rights and Duties of States, numer-
ous special preference arrangements extended by EEC, and so on.
Thus the draft articles may not reflect today's reality. This idea
was in fact brought out in the ECWA Seminar on the multilateral
trade negotiations, when it was noted that it was very difficult
now to know what value m.f.n. treatment had, or indeed how it
was defined, with so many different types of preferential treatment
prevailing in the international trading system. If m.f.n. treatment
is valid only for trade among certain developed countries, it
surely cannot be considered as the norm in international trade
relations. This opinion was also voiced during the discussion of
the draft articles by the Sixth Committee of the General Assembly.
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United Nations Conference on Trade and Development0

[Original: English]
[9 June 1978]

1. The question of most-favoured-nation treatment, and its rela-
tionship to the preferential treatment of developing countries, has
been of major concern to UNCTAD since its inception. General
Principle Eight of recommendation A.I.I, adopted at the first ses-
sion of the Conference, provided inter alia that international trade
should be conducted to mutual advantage on the basis of most-
favoured-nation treatment. However, developed countries should
grant concessions to all developing countries and extend to devel-
oping countries all concessions they granted to one another and
should not, in granting these or other concessions, require any
concessions in return from developing countries. New preferential
concessions, both tariff and non-tariff, should be made to devel-
oping countries as a whole and such preferences should not be
extended to developed countries. Developing countries need not
extend to developed countries preferential treatment among them-
selves.6

2. While most-favoured-nation treatment aims at equality of
treatment, paradoxically it is preferences that constitute a means
of enabling developing countries to come closer to real equality
of treatment. In fact, the m.f.n. principle does not take account
of the inequalities in economic structure and levels of development
in the world; to treat equally countries that are economically
unequal constitutes equality of treatment only from a formal point
of view, but amounts actually to inequality of treatment. Conse-
quently, preferential reductions on imports from developing coun-
tries bring those countries closer to achieving equality of treatment
with producers in national or multinational markets, take into
account the fact that they are at a lower level of development,
and correct a situation where they have in actual fact disadvan-
tages in comparison with imports from developed countries.

3. The breakthrough for the introduction of generalized prefer-
ences in the tariff area for products originating in developing coun-
tries was achieved by UNCTAD resolution 21 (II), adopted at the
second session of UNCTAD. In that resolution the Conference
inter alia laid down the objectives of the generalized, non-reci-
procal, non-discriminatory system of preferences in favour of
developing countries, namely: (a) to increase their export earn-
ings; (b) to promote their industrialization; (c) to accelerate their
rates of economic growth.*

4. Decision 75 (S-IV), adopted by the Trade and Development
Board at its fourth special session, defined inter alia the legal
status of the GSP. It was recognized in that connexion that no
country intended to invoke its rights to most-favoured-nation
treatment with a view to obtaining, in whole or in part, the pref-
erential treatment granted to developing countries in accordance
with UNCTAD resolution 21 (II), and that the contracting parties
to the General Agreement on Tariffs and Trade intended to seek
the required waiver or waivers as soon as possible.

5. The decision also embodied the statement made by the pref-
erence-giving countries that the legal status of the tariff prefer-
ences to be accorded to the beneficiary countries by each pref-
erence-giving country individually would be governed by the fol-
lowing considerations:

1. The tariff preferences would be temporary in nature;

2. Their grant would not constitute a binding commitment and,
in particular, would in no way prevent: (a) their subsequent with-
drawal in whole or in part; or (b) the subsequent reduction of
tariffs on a most-favoured-nation basis, whether unilaterally or
following international tariff negotiations;

3. Their grant would be conditional upon the necessary waiver
or waivers in respect of existing international obligations, in par-
ticular in the General Agreement on Tariffs and Trade.

6. The decision also provided that developing countries that were
to share their existing tariff advantages in some developed coun-
tries as the result of the introduction of the GSP would expect
the new access in other developed countries to provide export
opportunities at least to compensate them.d

7. Mainly on the basis of UNCTAD resolution 21 (II) and deci-
sion 75 (S-IV) of the Trade and Development Board, a large
number of developed countries have introduced schemes of gen-
eralized preferences. Such schemes are at present applied by the
following developed market economy countries: Australia, Aus-
tria, Canada, the EEC countries (Belgium, Denmark, France,
Federal Republic of Germany, Ireland, Italy, Luxembourg,
Netherlands, United Kingdom), Finland, Japan, New Zealand,
Norway, Sweden, Switzerland and the United States of America.

8. Moreover, the following socialist countries of Eastern Europe
grant preferential treatment to developing countries: Bulgaria,
Czechoslovakia, German Democratic Republic, Hungary, Poland
and the USSR.

9. A number of the schemes of generalized preferences have
undergone important changes since their entry into force. There
have been continuous efforts in UNCTAD towards an improve-
ment of the existing schemes. In this connexion, special mention
should be made of resolution 96 (IV), adopted at the fourth ses-
sion of UNCTAD, which provides inter alia that the generalized
system of non-reciprocal, non-discriminatory preferences should
be improved in favour of developing countries, taking into account
the relevant interests of those developing countries enjoying special
advantages, as well as the need to find ways and means of pro-
tecting their interests. With regard to the duration of the GSP,
the resolution provided that it should continue beyond the initial
period of 10 years originally envisaged, bearing in mind, in par-
ticular, the need for long-term export planning in developing
countries.'

10. The developing countries are interested in strengthening the
legal status of the GSP. Accordingly, the Manila Declaration and
Programme of Action, adopted by the developing countries in
February 1976/ proposed that the GSP should be given a firm
statutory basis and made a permanent feature of the trade policies
of the developed market economy countries and of the socialist
countries of Eastern Europe.

11. An important step towards the improved legal status of the
GSP was the adoption of the Charter of Economic Rights and
Duties of States, article 18 of which stipulates:

"Developed countries should extend, improve and enlarge
the system of generalized non-reciprocal and non-discriminatory
tariff preferences to the developing countries consistent with the
relevant agreed conclusions and relevant decisions as adopted

a Statement made by the representative of the UNCTAD
secretariat at the 1497th meeting of the Commission, held on
9 June 1978.

b Proceedings of the United Nations Conference on Trade and
Development, vol. I, Final Act and Report (United Nations publi-
cation, Sales No. 64.ILB.11), p. 20.

e Ibid., Second Session, vol. I [and Corr.l and 3 and Add.l
and 2], Report and Annexes (United Nations publication, Sales
No. E.68.II.D.14), p. 38.

d See Official Records of the General Assembly, Twenty-fifth
Session, Supplement No. 15 (A/8015/Rev.l), pp. 261 et seq., Part
Three, annex I.

« Proceedings of the United Nations Conference on Trade and
Development, Fourth Session, vol. I [and Corr.l], Report and
Annexes (United Nations publication, Sales No. E.76.H.D.10),
p. 10.

* Ibid., p. 109.
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on this subject, in the framework of the competent international
organizations. Developed countries should also give serious con-
sideration to the adoption of other differential measures, in
areas where this is feasible and appropriate and in ways which
will provide special and more favourable treatment, in order to
meet the trade and development needs of the developing coun-
tries. In the conduct of international economic relations the
developed countries should endeavour to avoid measures having
a negative effect on the development of the national economies
of the developing countries, as promoted by generalized tariff
preferences and other generally agreed differential measures in
their favour."

As may be seen from this provision, the Charter of Economic
Rights and Duties of States pronounces itself in favour of pref-
erential treatment for developing countries not only in the area
of tariffs but also in other areas where this is feasible.

12. Such areas are indicated inter alia in UNCTAD resolution
96 (IV), which has already been mentioned, and which deals with
a set of interrelated and mutually supporting measures for the
expansion and diversification of exports of industrial products of
developing countries, as well as in UNCTAD resolution 91 (IV),
on the multilateral trade negotiations.? Resolution 96 (IV) requests
developed countries to give consideration to the view of devel-
oping countries that developed countries should apply the prin-
ciple of differential and more favourable treatment in favour of
developing countries to non-tariff barriers also. Resolution 91 (IV)
urges the practical and expeditious application in the multilateral
trade negotiations of differential measures that would provide
special and more favourable treatment for developing countries in
accordance with the provisions of the Tokyo Declaration and,
inter alia, underlines that there is widespread recognition that
subsidies and countervailing duties are areas where special and
differentiated treatment for developing countries is both feasible
and appropriate. The same resolution stresses the need to ensure
that the least developed among developing countries receive spe-
cial treatment in the context of any general or specific measures
taken in favour of developing countries during the negotiations.

13. I have referred to the preferential tariff treatment in favour
of developing countries under the GSP and to the specific situation
of those developing countries that enjoy special advantages, as
well as to the need to ensure that the least developed countries
receive special treatment, as outlined for instance in UNCTAD
resolution 91 (IV). I have also referred to preferential treatment
in favour of developing countries in other areas than tariffs. The
preferential treatment so far discussed relates to preferential mea-
sures taken by developed countries in favour of developing coun-
tries.

14. Last but not least, I have to underline the great importance
of preferential treatment which developing countries accord or
intend to accord each other. In connexion with the establishment
of a New International Economic Order, collective self-reliance
and growing co-operation among developing countries are of
capital importance. Preferential trade arrangements among devel-
oping countries, including those of a limited scope, can play a key
role, to an ever increasing extent, in the measures of economic
co-operation among developing countries. In line therewith, reso-
lution 1 (I) of the UNCTAD Committee on Economic Co-opera-
tion among Developing Countries has called upon the Secretary-
General of UNCTAD, in establishing the work programme on
economic co-operation among developing countries, to give spe-
cial priority to the initiation of studies relating to a global scheme
of trade preferences among developing countries and the inten-
sification of ongoing work and activities relating to the strength-
ening of subregional, regional and interregional economic co-
operation and integration among developing countries.7*

15. I have discussed the objectives and forms of preferential
treatment for developing countries as they have developed in the
recent past, and particularly in this Second United Nations Devel-
opment Decade. This issue of preferential treatment is still under
consideration by governments in UNCTAD, as well as in the
context of the multilateral trade negotiations conducted in the
framework of GATT. It raises a number of complex questions,
the resolution of which is not foreseeable at present. However,
I wish to point out that draft article 21 is limited to tariff prefer-
ences under the GSP, while developing countries are seeking pref-
erential treatment or special differentiated treatment in all areas
of trade relations with developed countries. Moreover, they con-
sider that preferential treatment granted in trade among themselves
should not be extended to developed countries. In addition, I wish
to stress the importance of draft article 27, which I understand is
intended to leave open the way for the elaboration of new rules
to the benefit of developing countries as regards their preferential
treatment.

16. There is no doubt that the work of the Commission can
substantively contribute to the maintenance and further devel-
opement of this preferential treatment in the future, particularly
in the third Development Decade and thereafter. To this end,
however, it would be necessary that the preferential treatment
described should be adequately covered by the draft articles under
consideration. It is in this spirit that I wish the Commission all
success in its further work.

Ibid., p. 14.
h Official Records of the Trade and Development Board, Seven

teenth Session, Supplement No. 2 (TD/B/652), annex I, p 15.

C. Comments of specialized agencies and other intergovernmental organizations *

1. United Nations Educational, Scientific
and Cultural Organization

[Original: French]
[12 January 1978]

I have the honour to inform you that UNESCO has no com-
ments to make and no information to submit on this subject.

* Two other intergovernmental organizations, the Customs
Co-operation Council and the Central Office for International
Railway Transport, indicated that they had no comments to
make on the draft articles. Nevertheless, they drew attention,

However, for your information I should like to point out that
in at least one agreement it is provided that UNESCO shall benefit
from a clause which might be called a "most-favoured-organiza-
tion clause". I refer to annex B of the Agreement between the

respectively, to the International Convention on the Simpli-
fication and Harmonization of Customs Procedures, signed at
Kyoto on 18 May 1973 ("Kyoto Convention"), particularly in
connexion with draft articles 22 and 23, and to the following
decisions relating to trade agreements and international railway
tariffs: judgment of the Prague district trade court of 21 May
1935; judgment of the Rome appeals court of 16 April 1940;
judgment of the Italian High Court of Appeals of 19 April 1945.
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Government of the French Republic and the United Nations Edu-
cational, Scientific and Cultural Organization regarding the Head-
quarters of UNESCO and the Privileges and Immunities of the
Organization on French Territory, dated 2 July 1954,° called the
Headquarters Agreement. In that text it is provided that the offi-
cials who will benefit from the provisions of article 19, paragraph 2,
i.e. those who will have diplomatic status, are those expressly enu-
merated in the annex and "officials in grades corresponding to the
grades of officials of any other intergovernmental institution to
whom the Government of the French Republic may grant diplo-
matic privileges and immunities by a headquarters Agreement".
This is certainly a most-favoured-organization clause as regards
persons entitled to diplomatic privileges and immunities.

2. International Atomic Energy Agency

[Original: English]
[14 November 1977]

It should be noted that the provisional draft articles are con-
cerned with most-favoured-nation clauses in treaties between
States. Apart from certain safeguard agreements, IAEA does not
become a party to bilateral or multilateral treaties between States.
In the circumstances, it does not seem that IAEA could contribute
any useful information or observations relevant to the draft arti-
cles.

In addition, I would mention that the Statute of IAEA,6 which
provides for agreements between IAEA and member States (arti-
cles IX, XI and XII), requires that, in effect, such agreements
must be in accordance with the principle of sovereign equality
of States and must avoid discrimination. Most-favoured-nation
clauses have never been used or considered by IAEA as a means
for promoting these two principles.

3. General Agreement on Tariffs and Trade

[Original: English]
[30 December 1977]

1. The GATT secretariat has studied the draft articles with
interest. Our over-all impression is that they would contribute
substantially to the understanding of the most-favoured-nation
clause and would help reduce uncertainty and conflicts in its
application. We should like to commend the Special Rapporteur
for having succeeded in condensing a wealth of jurisprudence,
practice and doctrine on the most-favoured-nation clause into a
few clear rules.

2. We have noted the decision of the Commission not to enter
into questions of a technical and economic nature belonging to
fields entrusted to other international organizations and to con-
centrate on the legal character of the most-favoured-nation clause
and the legal conditions of its application. We agree that the appli-
cation of the most-favoured-nation clause with respect to some of
the issues that arise in the field of international trade would seem
to require the reconciliation of diverging interests through nego-
tiations in specialized international organizations, and therefore do
not lend themselves easily to codification at this stage.

3. We have noted further that the proposed articles would apply
only to future treaties embodying a most-favoured-nation clause
and that States would remain free to agree on different provisions.
The proposed articles would therefore not alter the existing GATT
law and would preserve the freedom of the contracting parties to
GATT to negotiate any changes in this law. The present draft of
the Commission does not refer to customs unions, free-trade areas

° United Nations, Treaty Series, vol. 357, p. 3.
b Ibid., vol. 276, p. 3.

and similar groupings. We assume that in its further work the
Commission will take into account the developments that have
taken place in this area.

4. We have also noted that, although some members of the Com-
mission considered the subject of preferences for developing coun-
tries not yet suitable for codification, the Commission judged that
a progressive development of the law in this field would be desir-
able, given the importance of the concept of preferences in trade
relations between developed and developing countries. Some mem-
bers of the Commission thought that the proposed article 21 on
generalized systems of preferences should be extended or supple-
mented by additional provisions safeguarding the interests of
developing countries.

5. Against this background, it may be stated that the Tokyo
Declaration, which launched the multilateral trade negotiations
in GATT, recognizes the importance of maintaining and improving
the GSP and of special and more favourable treatment for devel-
oping countries both in the tariff and non-tariff fields. The respon-
sibility for supervising and guiding these negotiations rests with
the Trade Negotiations Committee, which at present is composed
of representatives of 98 countries. The Committee has established
a number of groups and subgroups to deal with the various areas
of the negotiations. One of the groups, which has come to be
known as Group "Framework", is to consider improvements in
the legal framework for the conduct of world trade. Among the
five items on the provisional agenda of this group are:

"The legal framework for differential and more favourable
treatment for developing countries in relation to GATT pro-
visions, in particular, the most-favoured-nation clause", and

"For the purpose of future trade negotiations: application of
the principle of reciprocity in trade relations between developed
and developing countries and fuller participation by the devel-
oping countries in an improved framework of rights and obliga-
tions under the GATT that takes into account their development
needs."

6. Various tentative suggestions and ideas for improvements in
the existing provisions of the General Agreement have been put
forward in the Group "Framework". Some of the proposals which
may have relevance for the work of the Commission relate to the
incorporation of a general enabling clause in the text of the Gen-
eral Agreement to provide a legal basis for differential treatment
to developing countries, a legal basis for the GSP, increased secu-
rity for the concessions granted under the GSP, differential treat-
ment to developing countries in areas other than tariffs, and a
legal basis for the exchange of preferential concessions among
developing countries. Also in other groups constituted by the
Trade Negotiations Committee proposals have been made for the
extension of special and differential treatment to developing coun-
tries which may involve deviations from the existing GATT rules,
including the most-favoured-nation clause.

7. The Commission might wish to bear in mind these activities
in GATT, and the timetable for the multilateral trade negotia-
tions, in any further work it proposes to undertake. In this context,
the Commission may wish to take into consideration that the
potential impact of the proposed article 21 and any supplementary
provisions would be limited because they would not modify or
improve the legal situation regarding preferences in the General
Agreement, to which 83 governments, accounting for more than
four fifths of world trade, have subscribed. Moreover, the proposed
articles could exempt preferential treatment for developing coun-
tries only from most-favoured-nation clauses, while, as the dis-
cussion in the Group "Framework" has revealed, developing coun-
tries seek exemptions also from other clauses providing for non-
discrimination. It may also be mentioned that, if the proposed
articles are to be in harmony with the Vienna Convention on the
Law of Treaties and therefore to apply only to relations among
States, they can probably not cover the preferences granted to
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territories enjoying GSP beneficiary status, of which there are
over 40. The situation regarding preferences for developing coun-
tries is rapidly evolving and therefore no generally accepted mean-
ing for several of the terms used in draft article 21 has as yet
emerged. According to our experience, the difficulties arising in
the interpretation of these terms can at this stage best be overcome
in an institutional framework for continuous consultation and
negotiation.

8. We should like to add that the views expressed in this letter
are those of the GATT secretariat and not necessarily those of the
contracting parties to GATT which, we understand, have had the
opportunity of making their comments individually.

4. Board of the Cartagena Agreement

[Original: Spanish]
[3 January 1978]

1. The Board believes that the draft prepared by the Commission,
like all the work performed by the Commission, has great merit.

2. Nevertheless, it feels bound to express its concern over the
unrestricted scope of article 15 of the draft, which reads:

"The beneficiary State is entitled to treatment extended by
the granting State to a third State whether or not such treatment
is extended under a bilateral or a multilateral agreement."

3. It is readily apparent that such a broad provision as the one
cited would have serious consequences for the expansion of inte-
gration schemes among developing countries. The small and
weaker countries frequently regard integration as the most suit-
able instrument for achieving the global development demanded
by their economies and peoples. Thus the Latin American repub-
lics in general, and the member countries of the Cartagena Agree-
ment in particular, are making considerable efforts to take appro-
priate and effective measures so as to be able to achieve full inte-
gration of their economies.

4. The process of integration in which the member countries of
the Cartagena Agreement are engaged implies a number of essen-
tial steps: first, establishment of a framework in which to carry
out commercial negotiations to ensure preferential treatment for
subregional commerce; secondly, establishment of institutional
machinery through which to find solutions to non-commercial
problems hampering the expansion of flows of goods and services
within the subregion; thirdly, institution of a joint industrialization
process in the subregion in order to achieve a greater degree of
expansion, specialization and diversification of industrial produc-
tion, maximum use of the resources available in the area, efficient
use of the factors of production, development of economies of
scale, and equitable distribution of benefits; fourthly, harmoniza-
tion of economic policies and co-ordination of development plans,
with emphasis on the agricultural sector; fifthly, institution of a
special regime which, by benefiting Bolivia and Ecuador, will help
gradually to bridge the development gaps currently existing in the
subregion; finally, establishment of a forum for the preparation
of future phases of integration and the definition of joint positions
vis-a-vis the rest of the world.

5. In the light of these facts, and since it would be illogical to
permit a State that was not a party to a specific bilateral or multi-
lateral agreement to enjoy the advantages deriving from the agree-
ment without accepting the responsibilities imposed by it, reso-
lution 222 (VII), adopted by the Conference of the Contracting
Parties to the Montevideo Treaty at its seventh session,6 establishes
that the tariff reductions provided for in the subregional agree-

c For Spanish text, see ALALC, Sintesis mensual, Montevideo,
fourth year, No. 31, January 1968, p. 24. For English text, see
American Association of International Law, International Legal
Materials, Washington D. C , vol. VII, No. 4, July 1968, p. 851.

ment shall neither be extended to contracting parties which do not
participate in the subregional agreement nor create special obliga-
tions for them.

6. On the basis of this legal principle, article 113 of the Cartagena
Agreement stipulates that the advantages provided for in the
Agreement shall neither be extended to non-participating coun-
tries nor create obligations for them.

7. Similarly, in its capacity as the functional body of the Cart
agena Agreement, the Board considers that the advantages pro-
vided for in an integration agreement cannot be invoked by States
benefiting from the most-favoured-nation clause, as might be
understood from the text of article 15. It further considers that,
if the present text is retained, the work of codification facing the
Commission might be made more difficult, since States might
regard such a principle as conflicting with the very aims of inte-
gration.

8. The Board would therefore be most grateful if the Commis-
sion would take up the proposal of some of its members by making
exceptions from the general rule in the case of customs unions,
free-trade areas and other similar associations of States, as is
provided for in the General Agreement on Tariffs and Trade.

5. Caribbean Community Secretariat

[Original: English]
[29 December 1977]

The Secretariat has not had much practical experience in this
subject, but a representative of the Legal Division has made a
study of the documents referred to and is of the opinion that three
articles could be of particular interest to member States of the
Caribbean Community, namely, articles 15, 21 and 27.

Article 15 was found to be important, for it raises the case of
customs unions and similar associations of States vis-a-vis most-
favoured-nation treatment. The article does not make the case of
customs union an exception to most-favoured-nation treatment.
The view here is that the most-favoured-nation clause should not
attract benefits granted within customs unions and similar asso-
ciations of developing States.

Article 21 deals with the most-favoured-nation clause in rela
tion to treatment under a generalized system of preferences. The
article states:

"A beneficiary State is not entitled under a most-favoured
nation clause to any treatment extended by a developed granting
State to a developing third State on a non-reciprocal basis within
a generalized system of preferences established by that granting
State."

The view here would support some of the representatives who
would want article 21 expanded to except from the operation of
the most-favoured-nation clause any preferences or favours which
developing countries grant to one another.

Article 27 is of importance to the Caribbean Community because
of its concern for developing countries, leaving the door open for
future development within the international community.

6. European Economic Community

[Original: French]
[24 January 1978]

The comments of EEC [bear] on the aspects of the draft articles
that fall within its exclusive competence (commercial aspects).

In this context, EEC reserves the right to make such other com-
ments or drafting suggestions as may appear necessary as the work
of the Commission in this area advances.
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1. The purpose of the present comments on the Commission's
draft articles on the most-favoured-nation clause is to draw the
attention of the Commission once again to those particular aspects
of EEC's use of the most-favoured-nation clause that derive from
the special nature of the regional integration process in which the
Community is engaged.* The Community's misgivings about the
clause are shared by numerous States and groups of States, both
industrialized and developing, which are also engaged in more or
less advanced processes of regional integration and could face
problems similar to those faced by the Community as a result
of the Commission's draft articles. These misgivings arise partly
from the nature of the Community, its very existence and its
powers to represent its members, and partly from its relations
with countries having different socio-economic systems.

I. ASPECTS OF REGIONAL INTEGRATION

A. EEC and how it functions

2. The Community is a customs union which, as such, desires
to promote the expansion of trade. Article 110 of the Treaty estab-
lishing EEC (Treaty of Rome) is explicit in this regard:

"By establishing a customs union between themselves the
Member States intend to contribute, in conformity with the
common interest, to the harmonious development of world
trade, the progressive abolition of restrictions on international
exchanges and the lowering of customs barriers.

"The common commercial policy shall take into account the
favourable incidence which the abolition of customs duties as
between member States may have on the increase of the com-
petitive strength of the enterprises in those States."

But it is also much more. One of its aims is to promote "closer
relations between its member States" (article 2 of the Treaty).
Article 3 of the Treaty therefore provides not only for the elimi-
nation of customs duties and quantitative restrictions, the estab-
lishment of a common customs tariff, the abolition between mem-
ber States of obstacles to the free movement of persons, services
and capital and the approximation of their respective internal laws,
but also the establishment of a whole series of common policies,
including a common commercial policy towards third countries,
common policies in the spheres of agriculture and transport, and
common institutions to promote advanced economic integration.
While these goals which the member States of the Community
have set themselves entail the exercise of rights by the States
towards one another, they entail above all the assumption of
heavy commitments.

In that connexion, the relations between EEC and GATT illus-
trate the manner in which the Community's existence has been
accepted at the international level.

EEC, whose six original member States were in one way or the
other bound by the General Agreement on Tariffs and Trade
(through the Protocol of Provisional Application or the Protocol
of Accession) even before 1958, has also, since its inception, con-
sidered itself bound by the General Agreement. In the words of
the first paragraph of the Treaty,

"The rights and obligations resulting from conventions con-
cluded prior to the entry into force of this Treaty between one
or more member States, on the one hand, and one or more

third countries, on the other hand, shall not be affected by the
provisions of this Treaty."

Neither the Community nor its member States have considered it
necessary to apply to the General Agreement the provisions of the
second paragraph of the same article, which obliges member States
to "take all appropriate steps" to eliminate any incompatibility
between those previous conventions and the Treaty. The Com-
munity and its member States considered that the General Agree-
ment was not incompatible with the obligations deriving from the
Treaty, and, under article XXIV, paragraph 7 (a), of the General
Agreement, the Community submitted the customs union that it
constituted for consideration by GATT. During that considera-
tion, the Community was represented as such by a single spokes-
man.

Similarly, it should be noted that the Court of Justice of the
European Communities stated in its ruling of 12 December 1972
in the combined cases 21 to 24-72 that

It is clear that at the time when they concluded the Treaty
establishing the European Economic Community the member
States were bound by the obligations of the General Agreement.

By concluding a treaty between them they could not with-
draw from their obligations to third countries.

On the contrary, their desire to observe the undertakings of
the General Agreement follows as much from the very provisions
of the EEC Treaty as from the declarations made by member
States on the presentation of the Treaty to the contracting par-
ties of the General Agreement in accordance with the obliga-
tion under article XXIV thereof.8

The Community has moreover taken part (and is still taking
part) in various important multilateral negotiations in the frame-
work of the General Agreement (sixth and seventh "Multilateral
trade negotiations" conferences in the framework of GATT).

3. At the same time, member States have transferred to the
Community the exercise of their powers in connexion with trade
policy. As a result, questions relating to the application of the
most-favoured-nation clause in trade matters now fall exclusively
with the competence of EEC, and it is for the Community, and
no longer for its member States, to accord and receive most-
favoured-nation treatment vis-a-vis, among others, all the contract-
ing parties of GATT. To that extent, the powers that EEC exer-
cises in this specific area are those that are normally exercised
by States.

In the exercise of its exclusive powers in trade policy, the
Community has thus concluded, and continues to conclude,
both preferential and non-preferential trade agreements with
numerous States or groups of States. EEC preferential agreements
take various forms: agreements on free-trade areas, particularly
with the EFTA countries; customs union agreements with coun-
tries like Greece or Turkey; agreements with developing countries
on the basis of article 238 of the Treaty of Rome/ EEC policy

d The Community has already had occasion to give its com-
ments on the Commission's draft articles, in October 1975 and
October 1976, in the Sixth Committee of the United Nations
Assembly. [See Official Records of the General Assembly, Thirtieth
Session, Sixth Committee, 1544th meeting, paras. 37-45; ibid.,
Thirty-first Session, Sixth Committee, 16th meeting, paras. 1-19;
and ibid., Sessional Fascicle, Corrigendum.]

e International Fruit Company NV and others v. Produktschap
voor Groenten en Fruit (Reference for a preliminary ruling by
the College van Beroep voor het Bedrijfsleven), judgment of
12 December 1972, Court of Justice of the European Commu-
nities, Reports of Cases before the Court, 1972-part II, Luxembourg
p. 1226.

/ "Article 238
"The Community may conclude with a third country, a

union of States or an international organization agreements
creating an association embodying reciprocal rights and obli-
gation, joint actions and special procedures.

"Such agreements shall be concluded by the Council acting by
means of a unanimous vote and after consulting the Assembly.

"Where such agreements involve amendments to this Treaty,
such amendments shall be subject to prior adoption in accor-
dance with the procedure laid down in article 236."
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with regard to countries having a State monopoly of trade is to
grant them most-favoured-nation treatment on an individual
basis.

In the Community's treaty relationships, the agreements it has
concluded with developing countries are of particular importance.
Those agreements often accord both most-favoured-nation
treatment and preferential treatment.

In that connexion, EEC shares the concern expressed by the
Commission with regard to the specific interests of developing
countries in their relations with industrialized countries. It most
commonly grants preferential treatment in agreements based on
article 238 of the Treaty of Rome.

The standard practice of EEC in this area is as follows:

(a) It does not grant most-favoured-nation treatment in such
agreements, but rather more favourable treatment. The partner
States grant EEC the benefit of the clause in exchange for the
preferences it accords them, which represent substantially greater
advantages for those countries than those deriving from the
granting of the clause;

(b) The preferential arrangement granted by EEC is based on
the following principles:

— The products of partner States benefit from progressive
tariff reductions on the Community's markets (with regard to
most items);

— The treatment accorded may not be more advantageous
than that which member States grant among themselves;

(c) Partner States grant EEC most-favoured-nation status as
a minimum. This advantage to the Community is limited by the
recognition of the right of participating States to conclude co-
operation agreements or to form customs unions or free-trade
areas with third countries. Under the agreement, the Community
will not invoke the clause in connexion with agreements concluded
by partner States among themselves.

4. An example of this legal format combining the application
of the clause with special preferences is provided by the con-
vention signed on 28 February 1975 by 46 African, Caribbean
and Pacific States (known as the "ACP States"), the Community
and its member States, known as the "Lome1 Convention''.^
Under the terms of this Convention, EEC agrees, inter alia, that
products originating in the ACP States may be imported into the
Community free of customs duties and charges having equivalent
effect, but the treatment thus accorded may not be more favourable
than that applied by the member States of the Community among
themselves (article 2 of the Convention). In the case of products
subject to controls under the agricultural policy, the Community
agrees to grant, on an individual basis, a generally more favourable
treatment than that accorded to third States.

The ACP States are not required to make the same concessions
to EEC. They must accord it treatment no less favourable than
most-favoured-nation treatment (article 7, paragraph 2 (a));
the Community does not undertake to treat them in the same
way, because it is giving them more favourable treatment. Arti-
cle 7, paragraph 2 (b), provides that

"the most-favoured-nation treatment referred to in subpara-
graph (a) shall not apply in respect of trade or economic
relations between ACP States or between one or more ACP
States and other developing countries"

This means that the Community agrees not to invoke the clause
in connexion with relations among the ACP States or between
them and other developing countries.

5. In addition, a large number of countries as well as EEC grant
generalized preferences to developing countries on an individual
basis. The Community, within the framework of UNCTAD,
announced in 1971 and subsequently put into practice its own
system of tariff concessions for manufactured and semi-manu-
factured products originating in a large group of developing
countries (members of the Group of 77). Although this system
is not legally binding upon the Community and is theoretically
temporary in nature, it answers a concern that had become
manifest since the Second World War in the United Nations,
and particularly in UNCTAD. It implies a limitation of the ef-
fects of the clause, as the contracting parties of the General
Agreement on Tariffs and Trade admitted when, on the basis of
the agreement reached at the second session of UNCTAD, they
adopted a general waiver of the clause under the terms of article
XXV of the General Agreement, which authorizes developed
member countries to adopt generalized non-discriminatory and
preferential tariffs with respect to products originating in develop-
ing countries (decision of 25 June 1971).ft It should be added
that article XXXVII of the General Agreement already provided
that

"The developed contracting parties shall...
"(a) accord high priority to the reduction and elimination

of barriers to products currently or potentially of particular
export interest to less developed contracting parties..."

6. In order to take into account not only the granting by the
industrialized countries of generalized preferences to developing
countries, but also the special links resulting from preferential
agreements concluded or to be concluded by industrialized
States, and in particular the Community, with developing coun-
tries, the Community suggests that draft article 21 of the Com-
mission should be amended to read as follows:

"A beneficiary State is not entitled under a most-favoured-
nation clause to any treatment extended by a developed grant-
ing State to a developing third State on a non-reciprocal basis
under a preferential regime established by that granting State."

B. Consequences of EEC's powers

7. In view of the requirements of regional integration as en-
countered by the Community, the Community would like to
point out once again to the Commission that, in their over-all
conception, the draft articles are directed exclusively at States and
appear to ignore integrated groups of States or groups in the
process of integration.

The existence and functioning of the Community are only one
example among many of the growing tendency throughout the
world to establish regionally integrated areas, while the inter-
nationalization of economies has been accelerated by many
factors besides the most-favoured-nation clause. As they now
stand, the draft articles do not seem to take this trend fully into
account. Accordingly, the adoption of the approach used in the
draft article could lead States engaged in such integration
processes to limit substantially their use of the clause for fear of
compromising the future of their international commitments.
The fact should not be underestimated that, while the trend
towards regional integration affects the application of the clause,
that trend goes hand in hand with a transposition of the appli-
cation of the clause from the State to the regional level, as the
Community's experience vis-a-vis third countries shows.

In the light of these considerations, and of the fact that, in the
sphere of trade, the Community has exclusive powers similar to
those exercised by States, it is suggested that draft article 2 should
be supplemented by the following definition:

o For text, see Official Journal of the European Communities,
Luxembourg, 30 January 1976, vol. 19, No. L.25.

h GATT, Basic Instruments and Selected Documents, Eighteenth
Supplement (Sales No. GATT/1972-1), p. 24.
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"The expression State shall also include any entity exercising
powers in spheres which fall within the field of application of
these articles by virtue of a transfer of power made in favour of
that entity by the sovereign States of which it is composed."

C. Consequences of EEC's status as a customs union

8. In addition to these general observations, which apply not
only to the Community but also to all States engaged in regional
integration processes, certain causes for concern should be
mentioned that relate more specifically to EEC.

In this connexion, the Community wishes to repeat the reser-
vations already expressed by the spokesman of EEC at meetings
of the Sixth Committee on 21 October 1975 and 13 October 1976
concerning draft article 15.f In the words of the draft article;

"The beneficiary State is entitled to treatment extended by
the granting State to a third State whether or not such treatment
is extended under a bilateral or a multilateral agreement."

The adoption of such an article could be interpreted as meaning
that, under the most-favoured-nation clause, the advantages
which the States members of a customs union grant among
themselves by virtue of that union should be extended to third
countries; in other words, the States members of the Community
should grant third States the same treatment that they grant to
each other.

The Community also has reservations with regard to draft
article 16, according to which

"The beneficiary State is entitled to treatment extended by
the granting State to a third State whether or not such treatment
is extended as national treatment."

This draft would imply the extension to third countries of the
mutual non-discriminatory commitments granted to each other
by States members of a customs union.

9. First of all, the proposed wording does not take into account
the fact that the States members of the Community have relinquish-
ed to it all powers in the sphere of trade policy and, as individual
countries, no longer have the necessary means of fulfilling bilateral
commitments in these areas. They no longer have individual
customs tariffs. They cannot, therefore, grant customs or trade
advantages not provided for by the common system.

The Community and its member States have always assumed,
for their part, the existence of a customary rule in international
law that the founders of customs unions or free-trade areas may
exclude concessions made in connexion with such unions and
areas from the application of the clause to third countries.

The third paragraph of article 234 of the Treaty of Rome may
indeed be interpreted as providing for just such an exception. In
stating that, "in the application" of conventions concluded prior
to the conclusion of the Treaty, member States shall "take due
account of the fact that the advantages granted under this Treaty
by each member State form an integral part of the establishment
of the Community and are therefore inseparably linked with the
creation of common institutions, the conferring of competences
upon such institutions", that article obliges member States to
make use of the exception concerning customs unions, for the
Treaty of Rome has other aims and other means at its disposal
than those of a mere customs union. To draw any other conclusion
from that provision would lead to the absurd result that, under
the clause, third States might become members of the Community.
This conflicts with the third paragraph of article 234 of the Treaty,
which implies that accession is a negotiated process in which
member States gaining the advantages of integration simulta-
neously accept the concomitant responsibilities. These responsi-

bilities extend to spheres which, by their nature, go beyond the
obligations generally undertaken within a customs union; they
include, to mention only one type of commitment, a Community
legal system in which Community law is pre-eminent and directly
applicable within member States under the supervision of the
Court of Justice of the European Communities.

10. In this context, therefore, the Special Rapporteur's argument
appears inadequate. It seeks to show that there is no customary
rule under international law that would implicitly exclude customs
unions from the effects of the clause and that, in consequence,
the draft could not embody an exception relating to customs
unions. Even were his argument conclusive, it would not address
itself to the fact that there is also no international custom by
which a beneficiary State could have obtained all the advantages
granted by members of a customs union among themselves.
Not only is there no such custom—there is not even a single
example of it.

The question also arises whether the existence of a custom
relating to an implicit exception to the clause, as constituted by a
customs union, should be considered exclusively in that light.
If such a view were to be adopted exclusive of any other, the result,
since customs unions are most frequently express exceptions to
the clause, would be that it would become impossible ever to
codify the exception to the clause constituted by customs unions,
precisely at a time when international practice in this area is
changing radically.

The customs union exception is regarded in the doctrine and in
State practice as an automatic exception to the normal application
of the most-favoured-nation clause. With regard to the doctrine,
reference may be made to the conclusion reached by the Eco-
nomic Committee of the League of Nations that "customs unions
constitute exceptions, recognized by tradition, to the principle
of most-favoured-nation treatment",^ and to the resolutions
adopted by the Institute of International Law in 1936* and
1969.* Paragraph 7 of the 1936 resolution provides:

"The most-favoured-nation clause does not confer the right:

"to the treatment which is or may hereafter be granted by
either contracting country to an adjacent third State to facilitate
the frontier traffic;

"to the treatment resulting from a customs union which has
been or may hereafter be concluded;

The 1969 resolution points out in paragraph 2 (b) that

"States to which the clause is applied should not be able to
invoke it in order to claim a treatment identical with that which
States participating in an integrated regional system concede
to one another."

In practice, States desiring to establish a customs union or
similar economic system have often invoked the exception under
discussion. The most striking modern example is to be found in
article XXIV of the General Agreement on Tariffs and Trade,
which recognizes the exception as well as the clause itself. This
recognition has confirmed the status of the exception as a custo-
mary rule, so that in practice the exception largely replaces the
clause. Many customs union agreements have thus been concluded
in derogation of the most-favoured-nation clause. Examples that

( See foot-note d above.

i League of Nations, Recommendations of the Economic Com-
mittee concerning commercial policy (C.I 38, M.53.1929.11), pp. 4-
14.

* Annuaire de Vlnstitut de droit international, 1936, Paris,
vol. 39, t. II, 1936, p. 289. The text is reproduced in Yearbook ...
1969, vol. II, pp. 180 and 181, doc. A/CN.4/213, annex II.

1 Annuaire de Vlnstitut de droit international, 1969, Basel,
vol. 53, t. II, 1969, p. 361.
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may be cited are the Customs Union of West African Countries,
CARICOM, the Arab Common Market and the Andean Group.

As for free-trade areas, the exception they constitute to the most-
favoured-nation clause is a worldwide phenomenon common to
many regional groupings (CACM, EFTA, LAFTA and the
Australia-New Zealand Free Trade Area).

Indeed, if such an exception did not exist, it would have to be
created, for otherwise States would never be able to decide to
establish such systems. In the absence of the exception, all the
advantages of systems of economic integration would have to be
shared with all the third States to which member States were
linked by treaties containing the most-favoured-nation clause.
It is for these reasons that the customary rule has been established
and that international law would have to accept it, even if the
rule and current practice did not already exist. This remark
applies equally to both industrialized and developing countries.

11. It is therefore the Community's view that the draft articles
should take account of its concern over the consequences of
regional integration, as expressed above, and in particular that the
exception concerning customs unions and free-trade areas should
be clearly reflected in the draft.

Consequently, it is suggested that draft articles 15 and 16 should
be supplemented by an article 16 bis which would read as follows:

"Notwithstanding articles 15 and 16, the present articles
shall not affect rights and obligations which are established
within entities in the sense of article 2, in particular economic
unions, customs unions or free-trade areas, and which confer
benefits or impose responsibilities on the members of such
entities."

The title of this article 16 bis might be:

"Effects of the clause on rights and obligations
established within economic and other unions"

II. RELATIONS BETWEEN COUNTRIES WITH DIFFERENT SOCIO-
ECONOMIC SYSTEMS: QUESTION OF RECIPROCITY

12. Relations between countries with different socio-economic
systems are governed by certain rules, for the special circum-
stances prevailing in the economies of countries in which the State
enjoys a monopoly of trade render most-favoured-nation treatment
without real effect unless the conditions under which it is accorded
are specified.

This simply means that it is necessary to recognize the existing
differences in trade conditions that result from differences in
economic systems.

Real reciprocity in advantages should be measured in terms of
practical and comparable results, e.g. increase in the volume and
composition of trade between countries with different economic
systems, to the satisfaction of the trading partners.

Thus the Final Act of the Conference on Security and Co-
operation in Europe, in the preamble to the chapter entitled
"Co-operation in the field of economics, of science and technology
and of the environment", stresses the principle of reciprocity:

"Recognizing that such co-operation... can be developed,
on the basis of equality and mutual satisfaction of the partners,
and of reciprocity permitting, as a whole, an equitable distri-
bution of advantages and obligations of comparable scale,
with respect for bilateral and ultilateral agreements".

In section 1 of that chapter, dealing with commercial exchanges,
it is stated that

"trade represents an essential sector of their co-operation,
and ... the provisions contained in the above preamble apply in
particular to this sector". This means that the principle of reci-

procity as expressed in the preamble to the chapter referred to
should apply to trade between countries with market economies
and countries in which the State holds a monopoly of trade.

In the same section, it is also stated that the participating
States

"are resolved to promote, on the basis of the modalities of
their economic co-operation, the expansion of their mutual trade
in goods and services, and to ensure conditions favourable to
such development",

i.e. on the basis of reciprocity.

It is only in this context that the signatories of the Final Act
recognize the possible benefits resulting "for the development of
trade from the application of most-favoured-nation treatment".

13. The States members of the Community have applied most-
favoured-nation treatment in their relations with countries in
which the State holds a monopoly of trade through bilateral trade
agreements concluded with those countries. Those agreements
have generally excepted customs unions and free-trade areas
from the application of most-favoured-nation treatment—an
exception recognized by many authorities. They have normally
granted most-favoured-nation treatment unconditionally. The
application of the treatment has moreover been sharply defined;
it applies primarily to various import duties, charges and taxes,
and to the customs formalities to which goods are subject.

Since 1 January 1975, the States members of the Community
have no longer had authority to undertake trade negotiations
with countries having a State monopoly of trade. This means that
they may no longer provide for clauses relating to trade, including
the most-favoured-nation clause, in their agreements with those
countries.

14. In this context, EEC is concerned to ensure real reciprocity in
trade between parties. In view of the expiry at the end of 1974 of
the trade agreements between its member States and countries
with a State monopoly of trade, it has therefore informed those
countries that it is ready to negotiate with them on the mutual
granting, under certain conditions, of most-favoured-nation
treatment with regard to tariffs.

Following the accession to the General Agreement on Tariffs
and Trade of certain Eastern European countries, EEC has also
been bound to those countries by legal ties (protocols of accession
in the framework of the General Agreement), and therefore grants
them most-favoured-nation treatment. However, the particular
character of the economic systems of those countries has made it
necessary to create special protocols of accession. The de facto
differences between the economies of the Western and Eastern
countries are therefore reflected in these protocols of accession,
the content of which varies according to the countries concerned.

The Community also accords most-favoured-nation treatment
on an individual basis to other countries having a State monopoly
of trade. It has thus unilaterally extended to them all the reductions
in its common customs tariff.

Moreover, the Council of the European Communities reaf-
firmed, in a statement made on 12 November 1974, that

"The European Economic Community notes that, in the
sphere of tariffs, most-favoured-nation treatment has hitherto
been applied in various ways in relations between EEC coun-
tries and countries in which the State enjoys a monopoly of
trade. The European Economic Community notes also that
it has always, in the practical implementation of its common
customs tariff, granted most-favoured-nation treatment in the
matter of tariffs to countries with a State monopoly of trade,
taking account of the traditional exceptions. It does not intend
to modify this tariff treatment under present conditions, particu-
larly given the prospect of new negotiations with those countries.
It is aware of the need not to compromise the development of
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trade on either side. It expects that countries with a State
monopoly of trade will demonstrate the same concern.

15. It is clear from the aforementioned developments that
the Community, in its relations with countries having a State
monopoly of trade, has always regarded the clause as one means
among others of ensuring that trade is conducted on the basis of
reciprocity.

In the light of these considerations, which show in its true context
the Community's application of the clause in its relations with
countries having a State monopoly of trade, EEC would wish to
see the draft take fuller account of the concern and of the practice
of the Community and its member States regarding countries
with different socio-economic systems. In this connexion, it
hopes that the provisions concerning commercial exchanges
contained in the Final Act of the Conference on Security and Co-
operation in Europe will be taken into account.

EEC therefore proposes that the draft articles should be sup-
plemented by an article to be placed immediately after article 10,
the title and text of which would be as follows:

"Effect of a most-favoured-nation clause under special conditions
of reciprocity on exchanges of goods and services between
countries with different socio-economic systems"

"Nothing in these articles shall be construed as obliging the
conceding State to grant most-favoured-nation treatment to
the beneficiary State in respect of exchanges of goods and
services between countries with different socio-economic systems
unless the beneficiary State accords to the conceding State a
status permitting, on the basis of equality and mutual satis-
faction of the partners, as a whole, an equitable distribution of
advantages and obligations of comparable scale, in accordance
with bilateral and multilateral agreements."

III. CONCLUSION

16. The creation and development of EEC, which have obviated
the need to apply the most-favoured-nation clause in relations
between its member States, have led the Community as such to
make extensive use of the clause in relation to third countries
and at the same time to adapt its use according to circumstances.
This new use of the clause is a consequence of the distinctive
international character of the Community; it also reflects the
growing trend in favour of the establishment of regional inte-
gration groups, including groups of developing countries, and
the expansion of trade between countries with different socio-
economic systems.

To ensure that this practice in respect of the most-favoured-
nation clause is fully and clearly reflected in the draft articles that
the Commission is drawing up, the Community considers that
the Commission should take account of the additions it proposes
to articles 2,10,15,16 and 21, as follows:

(a) Clarification of draft article 21, aimed at taking into
account the preferential agreements concluded or to be concluded
by industrialized States, and particularly the Community, with
developing countries. So clarified, the article would read as
follows:

"A beneficiary State is not entitled under a most-favoured-
nation clause to any treatment extended by a developed grant-
ing State to a developing third State on a non-reciprocal basis
under a preferential regime established by that granting State."

(b) Assimilation of the Community to a State within the mean-
ing of the draft articles in relation to the spheres covered by the
draft articles in which the Community has powers exclusive of
those of its member States (most-favoured-nation clause in the
commercial sphere). Draft article 2 would thus be supplemented
by the following text:

"The expression State shall also include any entity exercising
powers in spheres which fall within the field of application of
these articles by virtue of a transfer of power made in favour of
that entity by the sovereign States of which it is composed."

(c) Exception concerning economic unions, customs unions
and free-trade areas; articles 15 and 16 would thus be supplemented
by an article 16 bis, reading as follows:

"Effects of the clause on rights and obligations
established within economic and other unions

"Notwithstanding articles 15 and 16, the present articles shall
not affect rights and obligations which are established within
entities in the sense of article 2, in particular economic unions,
customs unions or free-trade areas, and which confer benefits
or impose responsibilities on the members of such entities."

(d) A further definition, contained in an article 11 bis, read-
ing as follows:

"Effect of a most-favoured-nation clause under special conditions
of reciprocity on exchanges of goods and services between
countries with different socio-economic systems

"Nothing in these articles shall be construed as obliging the
conceding State to grant most-favoured-nation treatment to
the beneficiary State with regard to exchanges of goods and
services between countries with different socio-economic
systems unless the beneficiary State accords the conceding
State a status permitting, on the basis of equality and mutual
satisfaction of the partners, as a whole, an equitable distribution
of advantages and obligations of comparable scale, in accord-
ance with bilateral and multilateral agreements."

7. European Free Trade Association

[Original: English]
[9 February 1978]

In view of the importance of regional economic integration,
free-trade areas and customs unions are generally accepted
exceptions to the most-favoured-nation treatment of trade. It
is therefore necessary, in our view, that the draft articles be sup-
plemented by a provision which explicitly recognizes such excep-
tions, as does article XXIV of the General Agreement on Tariffs
and Trade.

The proposals made in this respect by the member of the
Commission, the late Eduard Hambro,™ constitute an appro-
priate text for insertion in a draft convention.

These comments from EFTA as an organization do not pre-
judice any comments which individual EFTA countries may wish
to send you.

8. Latin American Free Trade Association

[Original: Spanish]
[9 January 1978]

Please find enclosed a brief report, together with a study made
in June 1973 in connexion with the LAFTA Action Plan, for the
period 1970-1980, and entitled "The most-favoured-nation clause
in the LAFTA system"," as well as a copy of resolution 354 (XV)
of the Conference of Contracting Parties.0

m See Yearbook ... 1976, vol. II (Part One), p. 135, doc.
A/CN.4/L.242.

» The study (doc. ALALC/SEC/PA/2) is not reproduced in
full. Only the section "Summary and conclusions" is reproduced
in appendix I to the present comments.

0 Reproduced as appendix II.
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As it was unfortunately not possible to consult all the docu-
ments referred to in your note dated 28 July 1977, the information
submitted is general in nature, but it does give an indication of the
experience acquired by LAFTA in respect of the matter under
discussion. The Secretariat would be pleased to provide you with
any additional information or background material that might
prove useful to you in your study of the annexes to this note.

1. Article 18 of the Montevideo Treaty contains the most-
favoured-nation clause in the following form:

"Any advantage, benefit, franchise, immunity or privilege
applied by a Contracting Party in respect of a product ori-
ginating in or intended for consignment to any other country
shall be immediately and unconditionally extended to the
similar product originating in or intended for consignment to
the territory of the other Contracting Parties."

This text is a slight variant of the version of the most-favoured-
nation clause in the General Agreement on Tariffs and Trade.

Article 19 of the Treaty, however, specifically states that most-
favoured-nation treatment will not be applicable to the advantages,
benefits, franchises, immunities and privileges already granted or
that may be granted by virtue of agreements among contracting
parties or between contracting parties and third countries with
a view to facilitating border trade. Also, article 32 (a) authorizes
the contracting parties to grant to member countries of LAFTA
which are at a relatively less advanced stage of economic develop-
ment advantages not extended to the other contracting parties.

2. During the early years of the Treaty's application, it was
realized that article 18 of the Treaty was playing an extremely
important role in ensuring that concessions granted under the
liberalization programme automatically became multilateral in
nature.

However, the practice and theory that subsequently emerged
restricted the scope of article 18, on the one hand by making a
distinction between the concept of multilateral instruments and
the automatic extension of advantages and concessions through
the most-favoured-nation clause, and on the other hand by
incorporating in the legal structure of the Association mechanisms
such as complementarity agreements—as provided for in resolution
99 (IV) of the Conference of Contracting Parties P—and sub-
regional agreements, whereby the extension of concessions is
conditional on the prior recognition of reciprocity through a
negotiated participation in agreements already concluded.

3. In June 1973, in the framework of the first stage of the LAFTA
Action Plan for the period 1970-1980, the Secretariat submitted
to the contracting parties a study entitled "The most-favoured-
nation clause in the LAFTA system".« The study dealt with the
principle of non-discrimination in international relations, in
particular with the manner in which the most-favoured-nation
clause operated in multilateral trade agreements on co-operation
and integration, and with the most-favoured-nation clause in the
Montevideo Treaty.

There is no need to repeat the concepts and arguments contained
in that study. It is enough to outline the basic elements of the
central thesis.

(a) The multilateral nature of the liberalization programme
of the Montevideo Treaty is based on the multilateral nature of
the instruments used in its application and not on the uncondi-
tional most-favoured-nation treatment provided for in article 18,
mentioned above.

(b) Article 18 applies to all advantages granted by contracting
parties to each other or to third countries outside the mechanisms
established and regulated by the Association's organs.

(c) The contracting parties, by following the appropriate
procedures, may establish and regulate mechanisms based on
reciprocity without contravening the provisions of article 18 of
the Treaty.

An analysis of the "Summary and conclusions" of this study
suggests that it would be preferable, from a political point of
view, for the contracting parties to channel their activities through
mechanisms based on reciprocity, the actual operation of which
would not necessarily require the participation of all members
of the Association in every case.

4. After this study was carried out, the collective negotiations
provided for in articles 3 and 4 of the Caracas Protocol*" took
place. As is well known, those negotiations did not produce any
definitive results, but various drafts were considered that were
designed to broaden the scope of the so-called "partial mecha-
nisms", that is to say, those mechanisms in which not all member
countries participate and access to which is conditional on the
prior recognition of reciprocity.

Member States have in practice concluded agreements of this
type; in resolution 354 (XV),8 the Conference of Contracting
Parties provisionally authorized Uruguay to grant Argentina
and Brazil concessions not extended to other contracting parties,
so that bilateral economic co-operation agreements that included
the granting of trade advantages could enter into effect.*

Paraguay and Uruguay requested permission to grant similar
concessions to Chile at the seventeenth regular session of the
Conference (November 1977),M but those requests were not
approved and the whole question is still one of the central issues
facing the contracting parties of LAFTA.

5. In conclusion, the experience of LAFTA with respect to the
application of the most-favoured-nation clause has led, from the
theoretical point of view, to an important conceptual distinction
between the automatic extension of advantages through the
application of the clause and the consequences of the use of
negotiating instruments of a multilateral nature. From the practi-
cal and political point of view, the unrestricted application of
article 18 of the Montevideo Treaty along traditional and orthodox
lines would have represented an insurmountable obstacle to the
incorporation in the Association's legal structure of mechanisms
that over the past 10 years have constituted a dynamic element in
negotiations among the contracting parties, such as comple-
mentarity agreements and subregional agreements.

APPENDIX I

The most-favoured-nation clause in the LAFTA system v

SUMMARY AND CONCLUSIONS

1. Bilateral economic relations and the operation of multilateral systems of
co-operation in trade have been based mainly on the unconditional application
of the most-favoured-nation clause since the United States abandoned, in 1923,
the system of the conditional clause that it had used and imposed in its trade
relations with other countries in the nineteenth century.

P For Spanish text, see ALALC, Sintesis mensual, Montevideo,
first year, No. 3, September 1965, p. 64.

ff See appendix I.

r For Spanish text, see ALALC, Instrumentos Juridicos Bdsicos,
Montevideo, 1975, 2nd ed. rev., p. 39. For English text, see Inter-
American Institute of International Legal Studies, Instruments of
Economic Integration in Latin America and in the Caribbean, Dobbs
Ferry, N. Y., Oceana Publications, 1975, vol. I, p. 26.

s See appendix II.
* It should be emphasized that, under article 32 (a) of the

Montevideo Treaty, Uruguay was already entitled to receive
concessions not extended to other contracting parties.

M Under the provision referred to, Paraguay and Uruguay were
already authorized to receive advantages not extended to other
contracting parties, but not to grant such advantages, whereas
Chile, which was not designated a relatively less developed coun-
try, was not authorized to receive such advantages.

v Doc. ALALC/SEC/PA/2.
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2. The unrestricted application of this clause has been tempered by exceptions
resulting from the desire of States to limit its scope and to mitigate its effects,
by reason either of special circumstances or of changes occurring in international
economic and political conditions. Mention must be made in that connexion of
border trade and of trade between adjacent countries, as well as of the doubtless
most important exceptions established by the General Agreement on Tariffs
and Trade, namely, customs unions and free-trade areas. Two main reasons
account for the fact that the clause has not been fully applied. On the one hand,
States have adopted trade policies that have frequently involved the adoption
of measures nullifying or distorting the effects of the clause. On the other
hand, even though the most-favoured-nation clause is an integral part of multi-
lateral co-operation agreements, those agreements are further governed by other
essential principles, in particular that of reciprocity, which significantly attent-
uate the effect of the application of the said clause.

3. In economic integration systems, the scope of application of the uncondit-
ional most-favoured-nation clause depends on the degree of independence
which participating States maintain in conducting relations with third States or
even among themselves in matters not covered by specific integration pro-
grammes. In effect, every process of this type is based on two fundamental
assumptions: reasonable reciprocity with regard to the benefits derived from
the system and strong solidarity in exchanges with third countries. It is essential,
in the interest of preserving the internal solidarity of the system, at least until
there are common or sufficiently harmonized instruments for regulating foreign
trade or until a joint trade policy is established with regard to third parties,
to ensure that every advantage or benefit which a participating country grants
to a third country should be extended automatically and unconditionally to the
other member States.

4. However, within the system itself the situation is different. The absolute
unconditionality of the clause could jeopardize the reception of advantages based
on genuine reciprocity. Furthermore, if, as happens in LAFTA, the programme
of trade liberalization is based on periodic negotiations or adjustments, the
rate of acceleration of the process will have to be determined by the country
with the most limited negotiating capacity, both because no compensatory
measures exist and because the gratuitous extension of the advantages granted
by the parties most ready to grant them would not be justified.

5. The Montevideo Treaty, according to the literal interpretation of its original
text, contains the most-favoured-nation clause in an unconditional and absolute
from, no distinction being made between relations among countries of the
area and relations with third countries, except, naturally, the discriminatory
measures arising from the liberalization programme. The sole exceptions to the
application of the clause are those established, according to this interpretation,
in chapter VIII of the Treaty, which authorizes the granting to countries at a
relatively less advanced stage of economic development of concessions not
extended to other countries, and in article 19, which expressly provides that
most-favoured-nation treatment shall not apply to measures taken to facilitate
border trade.

In effect, the Treaty establishes a pattern of integration based on the general
application of the measures. Its main mechanisms envisage uniform progress
in all countries, at least in respect of tariff liberalization. Such a scheme deter-
mines that the system shall advance at a rate determined by the contracting
parties whose development prospects are least good.

6. However, since 1960 the strategy followed by the contracting parties to
achieve the objectives of economic integration has undergone important
changes.

Owing to the difficilties encountered in ensuring that all the countries move
forward at the same rate, there has been a tendency to take piecemeal action.
The basic general commitments of the Treaty have of course been preserved,
but some contracting parties (not all of them) have used parallel mechanisms
which they have sought to integrate in the system in order to maintain the same
general direction, and which they have tried to regulate, and to harmonize with
the objectives pursued, by the adoption of over-all institutional procedures.

This development has had direct consequences on the criterion used in inter-
preting the clause. Various situations arising during the first phase of the
Treaty's application called into question the legal validity and relevance of
this criterion which, it was noted, conflicted in practice with another basic
principle of the Treaty, that of reciprocity, which was considered by some
countries to be the keystone of the system. A new approach gradually developed
and gave rise to a series of positions of a basically political nature concerning,
first, complementarity agreements and, next, subregional agreements. It also
led to the emergence of a school of thought that substantially changed the orig-
inal interpretation of article 18 of the Treaty. According to that school, the
principle laid down in article 18 governs only those privileges and advantages
that are granted by a contracting party either to third countries or to other
member nations in all cases not governed by the liberalization programme.
That programme operates in conformity with its own rules, of which the main

one establishes that negotiations shall be based on equitable and reasonable
reciprocity.

7. In 1964, by virtue of resolution 99 (TV) of the Conference of Contracting
Parties,*" which established new regulations for complementarity agreements,
a more flexible arrangement was adopted for applying article 18 of the Treaty,
since it was decided that only countries that granted each other equivalent
advantages might benefit from the advantages provided for in such agreements.
This was an implicit recognition of the supremacy of the principle of reciprocity
over the principle of the most-favoured-nation clause.

Later, in 1966, when work to set up the subregional Andean Group began,
the same basic principle was adopted, as a programme of this kind could not
be drawn up unless its members were freed from the requirement to extend to
the other contracting parties of LAFTA the benefits they granted each other
on a reciprocal basis. This point of view was accepted, and was confirmed in
law in resolution 202 (CM-II/VI-E),* adopted by the Foreign Ministers of LAFTA
in September 1967 at Asunci6n, Paraguay.

It may even be said that the decision to grant a special regime to Uruguay
was based on a similar approach .That eminently political decision was indeed
motivated less by the consideration of economic indicators, which it would
have been difficult to adduce in order to justify the designation of that country
as relatively less developed economically, than by the desire to enable a country
in difficult economic circumstances to benefit, within reasonable limits, from a
treatment of reciprocity.

8. This tendency to segment activities seems to be one of the determining
elements of the future of the system, and seems destined to prevail in the nego-
tiations of 1974. For this to be possible, the legal commitments and contractual
obligations entered into under the Montevideo Treaty, and those that may
be assumed in the future, must not be so rigid as to prevent the adoption of
varying rates of activity to match the differing abilities of countries to realize
the objectives of integration. This means, that while the essential elements of
collective action must be preserved, the system should have the necessary flexi-
bility to match the inherent dynamism of the process. This approach is parti-
cularly applicable to the most-favoured-nation clause.

This analysis shows that the clause should not be considered as a barrier to
advances which the contracting parties wish to achieve by common agreement.
Basically, the clause should not impede the maintenance of a system of partial
integration in the complementarity agreements and in the subregional agree-
ments. Not should it hinder a regulation of article 11 of the Treaty based on
the granting of limited concessions, or the establishment of safeguard mecha-
nisms providing for discriminatory corrective measures, and so forth.

9. One of the main objectives of the LAFTA integration process is to promote
the industrial development of the region as a whole and of each member State
in particular. The contracting parties recognize that one of the best means of
achieving that goal is to ensure complementarity in manufacturing; that, how-
ever, may not be compatible with the unconditional application, within the area,
of the most-favoured-nation clause. Over-all complementarity is very difficult
to achieve, that is, by means of agreements covering the totality or a large
number of manufacturing activities. The only viable approach, therefore, be-
cause it is more pragmatic, is a sectoral approach. However, even if the over-
all sphere of action is thus divided up, the obstacles remain enormous. It is
not at all easy to conclude industrial agreements between two countries in a
specific sphere, and even less easy to conclude such agreements covering a
series of products in a particular sector involving a larger number of countries.
It must be remembered, moreover, that the 11 members of LAFTA are at very
different levels of development and degrees of industrial diversification. The
Andean Group, which formerly comprised only five countries with fairly homo-
geneous characteristics and with a broad range of undeveloped subregional
activities, waited for nearly three years before adopting its first sectoral inte-
gration agreements, and is making slow progress in the preparation and nego-
tiation of other agreements. In that connexion, the entry of Venezuela will
certainly create new difficulties.

It is therefore illusory to think that, even at the sectoral level, an industrial
complementarity can be achieved whereby the 11 countries of LAFTA would
become parties to each of the agreements. Worldwide experience offers sufficient
examples of this type of difficulty, as has been shown in the relevant chapter
of the present study.

10. With the emergence of the Andean Group as a means, for a number of
countries, of concerting their development efforts, the economic and political
outlook for LAFTA, and by extension for Latin America, is rapidly changing.

w See foot-note p above.
x For Spanish text, see ALALC, Sintesis mensual, Montevideo,

third year, No. 28, October 1967, p. 507.



Report of the International Law Commission on its thirtieth session 187

Before the Montevideo Treaty, and because of the geographic remoteness of
Mexico and its slender ties with South America, the predominant geo-economic
centres of the region were undoubtedly Argentina and Brazil. With the par-
ticipation of Mexico in LAFTA and the new impetus that LAFTA has given
to regional economic co-operation in the last 10 years, the three aforementioned
countries have become the pivots of Latin American integration. Hence the
practice, in LAFTA terminology, of designating those three countries as "the
big three". Now, with the Andean Group, a fourth important economic unit
on the subcontinent is in gestation—rapidly at the political level, but much
more slowly in terms of immediate economic results. Proof of the reality of
this phenomenon lies in the action of Argentina and Mexico aimed at establish-
ing institutional ties with the Andean system as such, and at opening the way
to the negotiation of specific agreements on industrial complementarity, and
even in more general areas of integration.

It is very probable that the next stage of the Latin American integration
process will focus on the relations between those four units. The preliminary
negotiations that have recently taken place between the governments of Argen-
tina and Mexico and the Andean subregion certainly appear to have been
oriented in that direction. Moreover, with Venezuela becoming a party to the
Cartagena Agreement, relations of this type will probably be strengthened
and multiplied, since, judging by the principal indicators, the aforementioned
economic units, with the entry of Venezuela upon the scene, acquire more or
less equal importance.

11. It may be seen from the foregoing that the success of the Andean inte-
gration programmes and the greater or lesser speed with which they are carried
out, especially in the industrial sector, will to a large extent determine the
future features of LAFTA. In any case, it may be expected that the stage that
is beginning will be characterized by collective and joint action by the Andean
Group in the framework of the Association, so that the system of individual
negotiations with the countries of the Group now appears to be definitely a
thing of the past, at least as regards the major aspects of economic co-operation.

Despite the efforts to institutionalize the relations of the Andean Group
with other LAFTA countries, which were initially successful, as evidenced by
the establishment of mixed commissions, it does not seem probable, even were
it legally and economically possible, to expand the subregional agreement to
incorporate fully some of the so-called big countries of LAFTA. The differences
in productive structures and other such factors seem to indicate that the best
way to achieve closer relations would be to conclude special co-operation
agreements, or even partial or sectoral integration agreements. Clearly, the
economic goal of the preliminary negotiations held thus far has been industrial
complementarity in its various aspects. This goal coincides with the main con-
cern of LAFTA, where attemps have already been made, even through selective
negotiations, to ensure that the liberalization programme does not facilitate
the importation of products likely to compete with national products. Every
effort has therefore been made to identify those products whose importation is
not likely to affect the interests of national industry in each country.

12. Consequently, while in the Andean Group joint organization of industrial
development of member countries is the basis of the system, for which the most
appropriate machinery is joint planned sectoral integration, the most feasible
way of establishing effective ties between the manufacturing activities of the
four large economic units of the region seems to be to seek combinations of
complementary products at the sectoral level. Subsequently, to ensure more
deep-rooted integration, it might also be expected that some of the arrangements
in this sphere would be based on co-participation of capital and on joint man-
agement in the case of certain manufacturing activities.

As sectoral integration progresses in the Andean subregion, the outlook for
negotiations at the regional level will gradually become clearer. It will not
be easy to conclude agreements between the Andean Group and the other
LAFTA countries if the sectoral development goals involved, the range of pro-
ducts covered by the agreements in question and, most important, the charac-
teristics and conditions of the distribution of industries among individual coun-
tries, have not been previously established by subregional agreement. Once
these requirements are fulfilled, or even sooner, when studies on current and
future subregional demand for the goods under consideration are sufficiently
advanced, it will be possible to determine whether the Andean market offers
reasonable prospects for achieving sufficient economies of scale, to establish in
which cases it would be appropriate to endeavour to achieve complementarity
with other countries in respect of inputs, and to decide whether it is necessary
to choose other options within the broader framework of LAFTA.

Although this new factor represented by Andean integration is important,
it is not so important, after all, as to eliminate all alternative forms of integration.
In fact, Argentina, Brazil and Mexico have made considerable progress in
establishing mutually advantageous relations in the manufacturing sphere. Thus
they have signed many complementarity agreements, differing in kind and
scale, but constituting a first positive step towards industrial integration. If
the subregional group does not in the coming years achieve the expected unity

and strength, negotiations may well focus on the three other units, whose
activity may continue to be a determining factor in the speed, scope and
intensity of the integration process of LAFTA.

13. If it is agreed that there are good reasons for believing that the developments
outlined above are likely to take place at the next stage of the process, an exam-
ination of the legal basis of the system in the light of the Association's exper-
ience impels the conclusion that the most-favoured-nation clause must be
applied more flexibly among the member countries of the area. It is difficult
to achieve the joint elaboration and approval of sectoral integration or com-
plementarity agreements. The interests involved in such agreements are extremely
important, both from the national point of view of each of the participating
countries and from the point of view of the private or public enterprises oper-
ating in specific industrial sectors in each territory. The complexity of the
economic factors that condition manufacturing production in each sector,
political changes, lack of dynamism on the part of companies with regard to
risks to be taken on foreign markets, etc., seriously impede efforts to establish
effective bilateral and multilateral industrial ties. As a result, negotiations
become laborious and slow, and they are not carried out, in practice, on a
broad multilateral base. Thus, if negotiations relating to a specific sector between
two of the economic units considered are to be brought to a successfulconclusion,
the application of the relevant formula should not depend on the wish of a
third party to participate in the agreement, nor on its political will to accept
it. Action will be multilateral only in cases where it is necessary to determine
whether the norms in force on the subject have been observed, and whether the
terms of the agreement are compatible with the over-all objectives of the system,
as is now the case in complementarity agreements. However, the will and the
ability to negotiate should not have to be determined by compulsory formalities
that might constitute delaying procedures wholly irrelevant to the actual nego-
tiations between the parties concerned. Under existing arrangements, company
managers have repeatedly criticized resolution 99 (IV) for its excessively rigid
regulations, which were imposed in order to ensure, as far as possible, that
countries that had not expressly stated their interest in such negotiations should
be able to take part in them; but that difficulty would be far greater if govern-
ments undertook negotiations with a view to concluding more far-reaching
agreements.

14. In arrangements such as those outlined above, the basic principle of
industrial integration or complementarity agreements should be that of reci-
procity; article 18 of the Treaty should be set aside and replaced by a more
or less broad system of multilateral control to ensure that each agreement is
compatible with the general principles and objectives of the integration process.

These conceptual bases are in line with those of resolution 99 (IV). However,
the arrangements would have to be completed by recognizing the right of the
parties negotiating and participating in an agreement to close the negotiations
and the agreement itself, thereby ensuring that the agreement should not be
open to participation by other member countries of LAFTA unless negotiations,
accepted rather than imposed by standard provisions, are previously conducted
and provide for equivalent compensation.

15. It could be claimed, perhaps rightly, that such procedures might weaken
the basic multilateral nature of the system and therefore be detrimental to joint,
united action by member countries. However, experience would seem to indicate
that the opposite is true.

When the countries described as having inadequate markets in resolution
71 (III) of the Conference of Contracting Parties, dated 21 November 1963,
embarked on a laborious search for mechanisms to strengthen their oppor-
tunities to participate on an equal footing in the integrated development of
the region, they decided that the most expeditious means for so doing would
be that they, like the relatively less developed countries, should be permitted
to conclude "closed" complementarity agreements among themselves. At the
fourth session of the Conference of Contracting Parties (Bogota, 1964), a large
part of the discussion on the reform of the procedures governing complemen-
tarity agreements turned on that point. It may indeed be affirmed that it was
the failure to agree on such an authorization that led, shortly after, to the
subregional Andean movement. Had a resolution been adopted of the kind
advocated at the time by the countries with inadequate markets, the member
countries of the Andean Group would probably not have considered that it
was of vital urgency to adopt immediately a formula of subregional integration.

16. As has been stated, this interpretation of the operation of the most-favoured-
nation clause of the Montevideo Treaty would run counter to the probable geo-
economic evolution of LAFTA, based on four major economic units encom-
passing nine of the 11 member countries—the three large countries and the six
members of the Andean Group. As a result, the two remaining contracting
parties—Paraguay and Uruguay—are in a very special situation, and they might
view their position as being weakened to the extent that the clause was applied
more flexibly or the predominance of the principle of reciprocity accentuated.
Objectively speaking, smaller countries are better protected the more rigid the
contractual system binding the other members. Unconditional and absolute
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most-favoured-nation treatment enables them, in respect of mutual benefits,
to use their veto power to force through solutions favourable to them.

However, both Paraguay and Uruguay currently enjoy a preferential regime
that enables them to secure from the other contracting parties advantages that
are not extended to the others; and these advantages are accorded not only
in respect of products covered by integration or sectoral complementarity agree-
ments, but also in respect of any product or group of products. The aim, then,
would be to consolidate and, as far as possible, improve that special regime,
having regard to the particular situation of each country. In both cases, the first
step would have to be to decide to make such regimes permanent, by eliminating
the transitory elements that currently characterize them. In addition, in order to
strengthen those countries' negotiating power, which in itself is limited, it would
have to be accepted that they in turn might concede only limited advatages in
return for those that they received. This possibility has already been raised in
LAFTA in a general manner, and recently, at the initiative of Paraguay, it was
the object of a positive recommendation by the Advisory Commission on
entrepreneurial matters.

17. Another aspect that could also be looked into is whether that concept of
the applicability of the most-favoured-nation clause would apply only to LAFTA
or also to Latin America as a whole. Since a frequently stated objective is to
co-ordinate the various regional integration mechanisms (the establishment of
the LAFTA-CACM Co-ordinating Committee and the document issued at
the recent ECLA meeting testify to that position), it might be desirable to
provide for the possibility of the conclusion of agreements to which Latin Ame-
rican countries that are not members of LAFTA might wish to be parties.
This would anticipate specific proposals—such as that made some time ago by
Mexico to the effect that concessions be granted to Central American countries—
as well as the concern expressed in various documents and commentaries re-
garding the options available for collaboration in the subcontinent.

Mention should be made in this connexion of the ideas expressed in a document
submitted to the eleventh Latin American Congress of industrialists, held in
Buenos Aires in May 1973, by the Mexican Confederation of Chambers of
Industry. The author, Mr. Eligio de Mateo, an engineer and well-known indus-
trialist with vast experience of regional integration, agrees with the views out-
lined above and stresses the possibility of the regionalization of the Latin Ame-
rican area. In his view, the creation and strengthening of the Andean Group
has simplified LAFTA, which already includes three economic units (Argentina,
Brazil and Mexico) and is in process of encompassing a fourth. However when
he mentions a meso-American subregion that would include the Central Ame-
rican countries, he foresees the possibility of countries that do not currently
belong to LAFTA being included in the future regionalization.

Although any attempt to define various subregions in the area has the disad-
vantage of being based on a subjective interpretation of history and of its
extension into the future, and although it is impossible to predict the future
course of political and economic events, it is a fact that the present economic
situation would seem to indicate that it is more than possible that the above-
mentioned four economic units will have a polarizing effect on the integration
process in the coming years. It would therefore seem advisable to devise instru-
ments conducive to—or better still, that would facilitate or encourage—nego-
tiations aimed at linking together these centres around which integration efforts
will revolve.

18. Nevertheless, faced with such a broad range of possibilities, it will surely
be necessary, in each case, to set limits for the action of individual countries
and for collective action, to ensure that the former does not jeopardize the
internal solidarity of the system and that the latter does not lead to excessive
fragmentation of the process. It will thus be necessary, first, to maintain the
most-favoured-nation clause as an element capable of preventing the system
from breaking up owing to purely bilateral actions outside the scope of activities
planned on a multilateral basis, and, secondly, clearly to define the rules govern-
ing partial actions by the contracting parties; these will have to be embodied
in orderly mechanisms established and governed on a multilateral basis and
supervised by the competent organs of the Association.

As stated at the outset, it is advisable that the application of the most-favoured-
nation clause should be unconditional with respect to third parties outside the
LAFTA area or the Latin American area, depending upon the decision taken.
It appears inconceivable that, in a particular negotiation, a country belonging
to the system should extend to a nation or group outside the area benefits not
enjoyed by its partners in the regional mechanism. Such action would seriously
affect internal solidarity and would rule out any possibility of co-ordinating
national foreign trade policies, the need for which is becoming increasingly
urgent in the light of the current international economic situation. The uncon-
ditional nature of the clause vis-a-vis outsiders is as important an element in
respect of the area's external policy as would be a common external tariff.

19. Consequently the following ways for the future application of the most-
favoured-nation clause in LAFTA might be considered:

(a) It would apply unconditionally and absolutely vis-a-vis third countries
or groups of countries. Any exemption from duty or favour granted to a member
country of LAFTA or a country institutionally linked to LAFTA—even if
not a full member—would be extended automatically, without the need for
negotiating any compensation, to the other countries of the Association. The
wording of this principle would be similar to, if not exactly the same as, that
of the present article 18 of the Montevideo Treaty.

(£>) The guiding principle in relations between the contracting parties (and
possibly between countries institutionally linked to the Association) would
be that of reciprocity of benefits. As a general rule, the relatively less developed
countries would not be required to provide strict compensation, and they would
enjoy special advantages in the programmes of trade expansion and industrial
development. In addition, the clause would be unconditional for those countries:
they would automatically and gratuitously receive any concessions mutually
agreed upon by the other contracting parties. The most-favoured-nation clause
would thus be conditional within the area. For a country to be able to enjoy
the advantages granted to one another in a negotiation by other contracting
parties (whether in an import-substitution programme, in various types of
complementarity agreements or in other possible action), it would have to grant
benefits equivalent to those it received.

(c) There would be various ways of implementing this aspect of the clause,
some of which are already regulated, while others could be regulated; for
instance:

(i) Frontier traffic;

(ii) Frontier trade between adjacent areas, following delimitation of those

areas and with the authorization of the organs of the Association;

(iii) Complementarity in the various forms authorized (resolution 99 (IV)
of the Conference of Contracting Parties would have to be revised for
this purpose);

(iv) Subregional agreements authorized by the organs of the Association;
(v) Sectoral or intersectoral complementarity agreements or conventions

between subregional groups and other LAFTA countries.

(d) Provision would be made, in the relevant legal texts, for organs of the
Association to be endowed with the capacity and powers necessary to handle
other cases that might be submitted by contracting parties. Special and immediate
attention might thus be given to cases relating to relations with non-member
Latin American countries, bearing in mind the regional common market and,
possibly, ties with other third countries.

(e) The Andean Group—and any other subregional group—would partici-
pate in the respective programmes as a single economic unit, acting as such
in the negotiations; however, it could agree that any compensation it secured
should benefit only one or some of its members.

(/) Negotiations would be free, that is to say, they would not be determined
or affected by the right of other members to participate in a specific phase of
the negotiations, as is currently the case with complementarity agreements.
Nethertheless, the outcome of the negotiations would be subject, at the imple-
mentation stage, to certain requirements relating to collective discipline, in
order to maintain the cohesion of the system and to ensure that the principles
and general objectives of the process were adhered to. There should be no veto
in respect of the declaration of compatibility and that declaration should not
be impeded by the will of a single economic unit.

20. A sufficiently broad basis of interpretation exists for the contracting
parties to be able to carry out the measures following from the practical pro-
visions of the Treaty without any need to amend or replace that instrument.
However, if the outcome of negotiations indicates a need for revision of the
Treaty, it might be advisable, in order to avoid problems of interpretation,
to review the text of article 18 and, in general, all aspects of the principle of
non-discrimination.

Appendix II

LAFTA resolution 354 (XV)''

AUTHORIZATION FOR URUGUAY TO GRANT SELECTIVE ADVANTAGES

TO ARGENTINA AND BRAZIL

The Conference of Contracting Parties, at its fifteenth regular session,

Mindful of the Protocol establishing the Council of Ministers for Foreign
Affairs of the Latin American Free Trade Association,

v Adopted on 16 December 1975 at the fifteenth regular session
of the Conference of Contracting Parties.
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Considering the need to deal with the situation in Uruguay through urgent,
provisional and exceptional measures,

Resolves that:

First. Uruguay shall be authorized provisionally to grant selective concessions
to Argentina and Brazil.

Second. Article 4 of resolution 204 (CM-II/VI-E) shall apply with respect
to the concessions granted under the preceding article. The same rule shall
govern selective concessions granted by Argentina and Brazil to Uruguay.

Third. The authorization referred to in the previous articles shall remain,
in force until the Council of Ministers for Foreign Affairs, at its first meeting
takes a decision on the subject of this resolution, whatever the result of that
decision may be.

9. League of Arab States

[Original: Arabic]
[24 June 1978]

The League of Arab States has the honour to point out that
it considers, in principle, that articles 15 to 17, relating to the
irrelevance of the fact that treatment is extended under a bilateral
or a multilateral agreement, the right to national treatment under
a most-favoured-nation clause, and most-favoured-nation treat-
ment and national or other treatment with respect to the same
subject-matter, respectively, are not consistent with the policy
applied to treatment among Arab States, whether on a bilateral
or a multilateral basis. Privileges granted by an Arab State to
another Arab State may not be applicable to non-Arab parties,
since relations among Arab countries are governed by special
considerations.

The Secretariat of the League will transmit its views on other
articles after ascertaining the views of member States.

10. World Tourism Organization

[Original: French]
[26 October 1977]

The situation with regard to the World Tourism Organization
and its experience with this clause in the area of tourism is as
follows:

I. BILATERAL AND MULTILATERAL AGREEMENTS ON TOURISM

For the moment, no convention has been concluded under the
auspices of WTO. However, there exist a large number of bilateral
agreements concerning the promotion and development of tour-
ism, although none of them contains a most-favoured-nation
clause. There are also multilateral agreements on the subject, but
relations between the States parties are based strictly on the prin-
ciple of reciprocity.

II. TREATMENT FAVOURABLE TO THE ORGANIZATION

It is a fact that the most-favoured-nation clause does not apply
to intergovernmental organizations. However, since this clause is
designed to do away with certain types of discrimination among
subjects of international law and since, moreover, the Special
Rapporteur has taken up in his report the question of favourable
treatment accorded to intergovernmental organizations, the fol-
lowing provisions of the Convention between Spain and WTO on
the legal status of that organization in Spainz (Headquarters
Convention) would seem to merit some attention:

z For Spanish text, see Espana, Boletin Oficial del Estado,
Madrid, 6 July 1977, 317th year, No. 160, p. 15127.

1. Most-favoured-organization clause

Article 3 of the Headquarters Convention provides:

"The Organization shall enjoy all the privileges and immuni-
ties customarily accorded to international organizations of a
universal character."

Article 6, paragraph 1, provides:

"The Organization shall receive for its official communica-
tions treatment at least as favourable as that given to other
international institutions and diplomatic missions in Spain,
inter alia, in the matter of priorities, rates and taxes for mail
and for telephone, telegraph and other communications."

Article 10, paragraph 5, provides:

"The Spanish Government shall grant the Organization the
same facilities in respect of supplies for its official vehicles as
those which it grants to diplomatic missions accredited to
Madrid."

2. Clause assimilating the treatment of representatives
of members and officials of the Organization to that

of members of diplomatic missions

Article 13, paragraph 1, of the Headquarters Convention pro-
vides:

"(1) Representatives of members of the Organization to
assemblies, conferences or meetings covened by the Organiza-
tion shall enjoy the following privileges and immunities in
Spain:

"(c) Customs relief for their personal effects and exemption
from customs inspection of their personal luggage on the same
terms as those accorded to members of diplomatic missions on
temporary mission."

Article 14 provides:

"(1) The Secretary-General of the Organization shall enjoy
the same privileges and immunities, exemptions and relief as
are granted to ambassadors serving as heads of diplomatic
missions.

"(2) A senior official of the Organization acting on behalf
of the Secretary-General by reason of the latter's absence or
incapacity shall enjoy the same status as the Secretary-General.

"(3) The Secretary-General of the Organization shall desig-
nate those officials who, by reason of the responsibilities atta-
ching to the functions that they exercise, are to enjoy the privi-
leges and immunities, exemptions and relief accorded to diplo-
matic agents in Spain. The number of such officials shall be
determined periodically by agreement with the Spanish Gov-
ernment.

3. Most favourable conditions

Article 11, paragraph 2, of the Headquarters Convention pro-
vides:

"The Government shall assist the Organization in obtaining
the most favourable conditions for its exchange transactions
and transfers of funds."

Provisions similar to those mentioned in the above paragraphs
may also be found in the agreements relating to the legal status
of the regional offices of WTO concluded with the respective host
countries.


