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INTRODUCTION

1. Pursuant to the reguest of the International Law Commissior., 1/ the Legal
Counsel of the United Nations addressed a circular letter dated 18 January 1979
to the Governments of Member States inviting them to submit by 30 June 1979
relevant materials on the topic of jurisdictional immunities of States and
their property, 'ncluding national legisliation, decisions cf national tribunals
and diplomatic and official correspondence.

2. The Commissicn, at its thirty-first session, had before it a preliminary
report on the topic (A/CN.L/323) submitted by the Special Rapporteur,

Mr. Sompong Sucharitkul who, when introducing his report to the Commission, noted
that in response to the request for relevant materials mentionec. above,
Governments of eight Member States had, as of 23 July 1979, forvarded such
information. It was pointed out during <“he Commission's discus:tion of the Special
Rapporteur's report that relevant materials on State practice stould be consulted
as widely as possible, including the practice of socialist and cleveloping
countries. 2/ Finally the Commission decided: "to seek further information from
Governments of Member States of the United Nations in the form «f replies to a
questionnaire to te circulated.” 3/ In this connexion the Commission stated that

"States knew best their own practice, wants and needs in the field of
immunities in respect of their activities. The rules of State immunities
should operate equally for States claiming or receiving imnunities, and for
States from which like immunities were sought from the jurisdiction of their
Judicial or administrative authorities. The views and comnents of Goverrnments
could provide an appropriate indication of the direction ir which the
codification and progressive development of the internatioral law of State
immunities should proceed." L/

3. Accordingly, pursuant to the decision of the Commission, tre Legal Coumnsel
of the United Nations circulated to the Governments of Member States a
questionnaire dated 2 Octcber 1979, inviting them to submit their replies, if
possible, by 16 April 1980. The questionnaire on the topic had been drafted by
the Special Rapporteur in co-operation with the Secretariat. Tte questionnaire
appears in parag aph 9 below.

—————————

1/ Yearbook of the Irternational Law Commission 1978, vol. II (Part Two),
p. 153, para. 188.

2/ Ivid., 1979, vol. II (Part One), paras. 176-17T, 1T79.
3/ Ibid., para. 183.
4/ Ivia.
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L.  The General Assembly, at its thirty-fourth session, recommerded in
paragraph 4 of its resolution 34/1Lk1 of 17 December 1979, that tte International
Law Commissicn should, inter alia:

"(e) Continue its work on jurisdictional immunities of States and their
property, taking inté account information furnished by Governments and
replies to the questionnaire addressed to them as well as views expressed
on the topic in debates in the Gene»al Assembly;".

5. At its thirty-second session the International Law Commissicn, bearing in
mind subparagraph 4 (e) of that resolution and the particular importanze and
relevance of having available materials on State practice on thi: topic, decided 5/
to renew, throlGgh the Secretary-General, the requests addressed to Governments

to submit relevant materials on the topic, including national legjislation,
decisions of national tribwmals and diplomatic and official correspondencé; and to
submit replies to the questionnaire formultated on the topic. It also requested

the Secretariat to proceed with the publication of the materials and replies
already received.

6. Accordingly, the Legal Counsel of the United Nations again circulated a
letter dated 30 October 1980, addressed to the Governments of Meriber States,
requesting them to submit, at their earliest convenience, relevart materials on
the topic, as well as a reply to the questionnaire transmitted to them by the
letter of 2 October 1979.

T. As of 15 April the following States had replied to the letters circulated by
the Legal Counsel on jurisdictional immunities of States and thel.r property:
Argentina, Austria, Barbados, Brazil, Chile, Colombia., Czechoslovakis, Egypt,
German Democrstic Republic, Germany, Federal Republic of, Finland, Hungary,
Jamaica, Kenya, Lebanon, Mauritius, Moroceco, Netherlands, Norway. Philippines,
Poland, Portugal, GQatar, Seychelles, Singapore, Sudan, Sweden, Syrian Arab
Republic, Togo, Trinidad and Tobago, Tunisia, Union of Soviet Socialist Republics,
United Kingdom of CGreat Britain and Northern Ireland, United States of America
and Yugoslavia. Three of those States (Qatar, Seychelles, Singapore) indicated
that they had no materials to submit nor did they reply to the questionnaire.
From the remaining States, some 6/ have submitted a reply to the questionnaire
only, some I/ have submitted both materi:-ls and a reply to the questionnaire,

and some 8/ have submitted materials only.

B

5/ Official Records of the General Assembly, Thirty-fifth Session,
Supplement No. 10 (A/35/10), p. 320, para. 113.

6/ Those States are: Brazil, Egypt, Kenya, Lebanon, Portugil, Sudan, Sweden,
Syrian Arab Republic, Togo and Trinidad and Tobago.

1/ Those States are: Germany, Federal Republic of, Hungary, Netherlands,
Tunisia, Union of Soviet Socialist Republics, United Kingdom of tireat Britain
and Northern Ireland, Unit=d States of America and Yugoslavia.

8/ Those States are: Argentina, Austria, Barbadcs, Chile, ‘olombia,
Czechoslovakia, Finland, German Democratic Republic, Jamaica, Mairitius, Morocco,
orway, Philippines and Poland. Jamaica, Mauritius and Morocco 1ave submitted
national legislation and jadicial decisions related to diplomati: immunity.

fove
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Organization of materials

8. The replies and relevant materials submitted by Governmen:s have been
organized as follows: part I consists of Government replies to the questionnaire
in a systematic order:; each question is followed by the relevant replies to

“he question given by Governments. Part II contains relevant naterials that
Governments have submitted together with their replies to the questionnaire or
have otherwise a.tached as supplementary to their replies .o the questionnaire.
Part III includes materials submitted by Governments without being specifically
related to the questionnaire. The materials in all three part:s have been
organized in the alphabetical order of the name of Member States.

9. Ir addition to the materials reproduced in this document, the Secretariat

has received some other materials ferwarded by Member States mentioned in
paragrapih 7 above, with reference to the topic. Those material.s include extensive
provisions dealing, inter alia, with legislative history and decisions of national
tribunals and totalling over 200 pages of printed texts. They have, of course,
been forwarded to the International Law Commission's Special Ruapporteur for the
topic. Turthermore, the Secretariat is considering the idea o:” publishing a
volume of the United Nat:ons Legislative Series on the topic in question which
will also include the matierials mentioned above.

10. The questionnaire reads as follows:
"Jurisdictiona . immunities of States and their propertyt

"l. Are there laws and regulations in force in your State providing either
specifically for jurisdictional immunities for foreign Stutes and their
property, or generally for non-exercise of jurisdiction over foreign States
and their property without their consent? If so, please «.ttach a copy of the
basic provisions of those laws and regulations.

"2, Do courts of your State accord jurisdictional immuniiies to foreign
States and their property? If so, please indicate whether they have based
thelr decisions on any provisions of internal law in force or on any
principle of international law.

"3. What are the main trends of the judicial practice of your State in regard
to jurisdictional immunities of foreign States and their property? Do the
courts regerd the doctrine of State immunity as 'absolute', and if not, is

its application sub ect to qualifications or limitations?

"4, What is the role of the executive branch of the Government of your State
in nmatters of recogrition of jurisdictional immunities of foreign States

and their property, especially in the definition or delimitation of the extent
of the application of State immunity?

This questionnaire is not concerned with diplomatic or consular immunities
and privileges.

/...
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"5. Is the principle of reciprocity applicable in the matters relating to

Jurisdictional immunities of States and their property? Inter -alia; would

courts of your State e expected to apply the principle of reciprocity to a
foreign State which would deny your State immunity in a disyute similar to

the one pending before your courts, even if the courts woul¢ normally grant
immunity to other foreign States in such disputes?

"6. Do the laws and regulations referred to under guestion 1 or the judicial
practice referred to in question 3, make any distinction, a: far as
Jurisdictional immunities of foreign States and their propeity are concerned,
between 'public acts' and 'non-public acts' of foreign States? If so,

please outline the distinctions, and provide examples of their application.

"7. If the answer to question 6 is 'yes':

(e} Can jurisdictional immunities be successfully invoked before courts
in your State in connexion with 'non-public acts' of foreign States?#*
If not, please indicate the types of 'non-public acts' of foreign State-
not covered by immunities.

(b) In =z dispute relating to a contract of purchase o:® goods, would
courts of your State be expected to grant immunity to a foreign State which
establishes that the ultimate object of the contract was fo:r a public
purpose or the contract was concluded in the exercise of a public'® or
'sovereign' function?

(¢) In = dispute relating to a foreign State's breach of a contract of
sale, would courts of your State be expected to grant immun:.ty to a foreign
State which establishes that its conduct was motivated by piblic interests?

(d) In =ny dispute concerning a commercial transaction, is the nature
of the transaction decisive of the question of State immuni-y, if not, how
far is ulterior motive relevant to tae question?

"8, If ‘non-public' activities of a foreign State in the territory of your
State are such as to be normally susceptible to payment of -;axes, duties or
other leviec, would the foreign Stz+te be required to rtay them or would it
be exempted in all cases or on the basis of reciprocity?

"9, Are courts of your State entitled to entertain jurisdiction over any
public acts of foreign States? ifféo,'please indicate the ..egal grounds

on which competence is based, such as consent, or waiver of immumity, or
voluntary submission, etc. If jurisdiction is exercised in such cases, does
it mean that the doctrine of State immunity is still recognized by the courts?

#% Tpn this questionnaire, where the term "State" is used in connexion with

"on-public” acts it also zovers any agencies or instrumentaliti:s of the foreign
State.

/...
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"10. What rules are in force in your State, if any, governing:
(a) Waiver of jurisdictional immunities of foreign States;
(b) Voluntary submission by foreign States; and
(¢) Counter-claims against fcreign States?

"11. What are the exceptions or limitations, if any, provided by laws and
regulations in force or recognized by judicial or governmental practice in
your State with respect to jurisdictional immunities of fo:*eign States and
their property?

"12. VWhat is the status, under laws and regulations in force or in practice
in your State, of ships owned or operated by a foreign State and employed
in commercial service?

"13. If a foreign State applies to administrative authorities of your State
for a patent, a licence, a permit, an exemption or any other administrative
action, would it be treated procedurally or substantively, like any other
applicant or would it receive special treatment on the procedure or on the
substance?

"1k, If a foreign State owns or succeeds to an immovable or movable property
situated in your State, how far is the foreign State subject to territorial
Jurisdiction in respect of title to that property or other oroperty rights?

"15. Can a foreign State inherit or become a legatee or a jeneficiary in
a testate or intestate succession? If so, is voluntary subuission essential
to a meaningful involvement in the judicial process?

"16. Under laws and regulations in force in your State, docs the property
of a foreign State enjoy immunity from attachment and other provisional

or interim measures prior to an executory judicial decision” Is there any
distinction based on the nature or on the use of proverty involved?

"17. Similarly, does the property of a foreign Stcte enjoy immunity from
distraint and other forcible measures in aid of execution of' a judicial
decision? Ts there ary distinction hased on the nature or <n the use of the
property involved?

"18. Are there procedural privileges accorded a foreign Stete in the event
of its involvement in a judicial process? If so, pleas= elaborate.

9. Are foreign States exempt from costs or security for costs in the event
of participation in a judicial process?

"20. Is your State inclined to invoke jurisdictional immunities before foreign
courts, where, in like circumstances, none would be accorded to foreign States
by the courts of your State? Or conversely, are courts in your State prepared
to grant jurisdictional immunities to foreign States to the same extent as

that to which your State is likely to claim immunitiesc from foreign
Jurisdiction?"”

/...
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I. GOVERMIMEIFT REPLIZES TO THE GUESTIONMAIRE
Questionraire oa the ‘“ovie
"Juris dictional irmumities of States and their proparty"¥®
Question 1
Are there laws end regulations iu force in your Stete providiang either
specifically for: jur sdictional immunitiles for foreign States and their
prorerty, or generallr for noua-exercise of jurisdiction over foreign

States and their property without their ccmsent? If so, rlease attach
a_ccpy of the basic provisions of those laws and reguleticns

BRAZIL

/Original: English/
/5 Cune 19807

There is none.

EGYPT

/Or:.ginal: Ar&bi§7
/

0
27 October 1980/

No.

FEDERAL REPUBLIC OF GERMANY

/Original: Germe 1/
/23 October 1980/
.+ They show that the legal system of the Federzl Republic of Germany

follows general rules of international law under which irmunity is construed
as restricted to "acta jure imperii" ("public acts').

¥ This questionnaire is not concerned with diplometié¢ or consular
immmities and privileges.
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HUNGARY

lﬁfiginal: English?
/25 August 19807
The immunity of a foreign State from the jurisdiction of the Hungarian State

is regulated by item (a) of section 56 of Law-Decree No. 13 of 1979 9/ hereinafter
called Law—DeQree/'and excludes the jurisdiction of a court and other public
authority of the Hungariar, State. The landed property of a foreign State in
Hungary, however, belongs to the exclusive jurisdiction of a Hurgarian court cf
law or other public authority, /Law-Decree, Section 55, item b/./ In respect

of immunity Hungarian law does not make any distinction between state and its
property, apart from the exception mentioned before.

KENYA
/Original: English/
/19 March 19807

There are no laws or regulations in force in Kenya, either specifically
or generally, regarding jurisdictional immunities for foreign States and their
property. ’

LEBAITON
/Original: French/

/30 June 19807

No such texts exist.

9/ Section 56 (a) of the Law-Decree provides:

"Unless otherwise provided for in this Law-Decree, the jurisdiction of a
Hungarian law-court or other public authority shall be precluded in the case of:

(a) An action against a foreign State, or a foreign executive or
administrative body;".
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NI'THERLAI'DS

Lﬁfiginal: Englisﬁ?

/17 July 10807

Secticn 13a of the Act of 15 Mey 1829 concerning generel principles c¢f
legislation reads: "The jurisdiction of the courts and the enforcement of
Judicial decisions and authentic deeds are sutject to restriction: recognized
under international law".

Apart from this provisicn, there is no other law or regulaticn in the
Netherlands relating either directly or indirecily to jurisdictiorel immunities
for states in civil cases.

FORTUGAL

Zﬁfiginal: Frencg7
/16 July 19807
No law in Portugal provides for jurisdictional immunities for foreign States

and their property., or generally for non-exercise of jurisdiction over such States
and their property.

SUDAN

/Criginal: Tnelish/
/29 Hay 10807

Yes. 'The Immunities and Privileges Act 10/ specifically provides for
Jurisdictional immunities for foreign States and their property.

SWEDEN

Zﬁfiginal: Englis§7
/L March 1980/

Swedish laws and regulstions do not expressly accord jurisdictional
immunities of a general nature to foreign States.

Vith regard to foreign government ships, the Brussels Convention 1926,
together with its additional Protocol 1934, was ratified by Sweden in 1938, and the
basic rules of this Convention have, by legislation, been made gen=rally applicable
in Sweden regardless of whether the State cperating or owning a ship is a party
to the Convention or not (Act of 17 June 1938, Wo. L70).

10/ The Act is related to diplomatic immunities and privileges.
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SYRIANM ARAB REPUBLIC
lﬁiiginal: Arabié7

It is established in international legislation and judicial practice that
States are not subject 1o the jurisdiction of another State.

Accordingly, the Syrian judiciary (>es not hear cases brcught against a
foreign State without the consent of that State. The Justification for the
non-exercise of jurisdiction lies in the principle of State ir dependence, which
prevents the courts of any State having the right to investigete the commitments
by which a foreign State is bound.

Theare are some exceptions to this rule, namely:

1. If the case is brought before the Syrian court by tte foreign State,
this is regarded as implying consent by the foreign State to te subject to Syrian
law.

2. If the merits of the case are presented by the foreign State through
one of its employees, for the administration of its own affairs or the achievement
of a commercial purpose which is remote from its operations as a government.

In Syrian rnatiocnal legislation there are no laws regulating the jurisdictional
immunities of foreign States and their property. This matter, as we have stated,
is subjsct to the application of the provisions and principles of international
law relating to sovereignty and to the application of the provisions of the Act
promulgated by Legislative Decree No. 189 of 1952, which also lays down the
conditions on which non-Syrians can own immovable property.

This Act covers non-Syrian persons, whether natural or jiridical, and ve
include a foreign State in the concept of a foreign juridical person. Ve have
enclosed a copy of the Act. 11/

TOGO

/Originel: French/
/T Marct 1980/

There are no laws or regulations in Togo providing either specifically for
Jurisdictional immunities for foreign States and their property, or generally
for non-exercise of jurisdiction over foreign States and their property
without their consent.

—— e et et e

11/ Part II (&) (1).
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TRINIDAD AND TOBAGO
/Originel: Fnglish/
/24 June 1930/

The common law of the Republic of Trinidad and Tobago provides specifically
for jurisdictional immunities for foreigm States and their propsrty and generally
for non-exercise of Jurisdiction over foreign States and their oroperty without
their consent. A Court seized of any action attempting to impl:=ad a foreign
sovereign or State would apply the rules of customary international law dealing
with the subject.

TUNISTA

lﬁfiginalz Frenc§7
/3 February 1981/

The Code of Civil and Commercial Procedure (CPCC) of Tunisia does not
provide for the jurisdictional immunity of foreign States. It contains no
article dealing gpecifically with foreign States and their imminities.

However, article 2, paragraph 3, of the CPCC deals with tte case of foreigners
residing outside Tunisian territory against whom a suit is broight before a
Tunisian court. That article stipulates that "they (Tunisian courts) may hear
stdits brought against a foreigner residing outside Tunisian territory only in the
following cases:

"If the foreigner agrees to adjudication by a Tunisien court and the
suit does not involve immovable property situated abroad".

Can this article be applied to fore=ign States against which legal action
is brought? The Tunisian courts have not yet had occasion to 1'ule on this
question.

UNION OF SOVIET SOCIALIST REPUBLICS

lﬁfiminal: Russian/

/28 April 1980/

In the Union of Soviet Socialist Republics there are laws providing for
non-exercise of jurisdiction over foreign States and their proverty.

The basic rule on this question is contained in article 6l of the
Fundamentals of Civil Procedure of the Union of Soviet Socialist Republics and
the Union Republics, aprroved by an Act of the USSR of -8 Decemder 1961
(Vedomosti Verkhovnogo Soveta SSSR, 1961, No. 50, p. 526).
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The first part of article 61 of the Fundamentals provides. is follows:
"Bringing an action against a foreign State, securing collectioa of a claim and
attachment . of or executicn upon a foreign State's property in tie USSR may be
permitted only with the consent of the competent authorities of the State
concerned".

A similar ru.e is contained in the Ccdes of Civil Procedur= of all the
Union Republies which form part of the Union of Soviet Socialis > Republics.

UNITED KINGDOM OF GREAT ERITAIN AND NORTHERN IRE_AND

/O-iginal: English/
[I( September 19897

Please refer to paragraphs 3 and 4 of Sir Ian Sinclair's l:tter of
3 July 1979 and to the legislative materials 12/ transmitted unler cover of that
letter.

[ﬁbte by the Secretariat. Paragraphs 3 and 4 of Sir Ian Sinclair's letter
are as follows/

"3, Special United Kingdom legislation was required to bring United Kingdom
law into conformity with the obligetions to be assumed undar these two
Conventions. This legislation, the State Immunity Act 1973, came into force
for the United Kingdom on 22 November 1978, and as regards other territories
to which the Conventions have been extended, on 2 May 1979. I enclose
copies of the State Immunity Act 1978 (Commencement) Order 1978, and of the
State Immunity (Overseas Territories) Order 1979. St. Hel:na, to which both
the Conventions have been applied, enacted its own legisla:ion and was
therefore not covered by the State Immunity (Overseas Territories) Order 1979.
Two other Orders in Council have been made under the State Immunlty Act.

The State Immunity (Merchant Shipping) (Union of Soviet So:ialist Republies)
Order 1978 was required to give effect to the provisions of the Protocol

to the Treaty orn Merchant Navigation »etween the United Kiigdom and the
Soviet Union, signed in Moscow on 1 March 19Th. The State Immunity (Federal
States) Order 1979 was required because Austria, which is a party to the
European Convention on State Immunity has, in accordance, vith Article 28
of that Convention, notified her constituent territories as being entitled
to invoke the provisions of the Convention applicable to Contracting States.

"4. When the State Immunity Bill was before the United Kiaigdom Parliament
copies of it were sent to all diplomatic missions .in Londoi on two occasions.
The first version was a print of the State Immunity Bill as it was introduced
in the House of Lords on 13 December 1977. This was accompanied by a circular

R —— .

12/ The legislative materials will appear in volume 20 of the Legislative
Series,
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letter of 9 January 1978 which explained the purpose of the legisletion,

made clear that the Bill would also place on a statutory basis the privileges
and immunities enjoyed by heads of State in their personal capacity, and
offered. arrangements 1o Fedéral States. under which their constituent
territories might be accorded sovereign immunity in the United:Kingdom.r The
note explained that the United Kingdom intended to apply the provisions

of the Bill to all sovereign Stetes in the belief that the rrovisions of the
European Convention reflected with sw.fficient accuracy general State practice
in the field of sovereign immunity. As a result of debates in the House of
Lords, the Bill underwent considerable changes before being introduced into
the House of Commons on Y4 April 1978, The Bill as it was irtroduced into the
House of Commons was cireculated again to diplomatic missions on 12 May 1978.
The most significant changes made to the Bill as a result oi the debates in
the House of Lords were the following:

(1) the provision dealing with commercial transactions and contractual
obligations to be performed in the United Kingdom {now sect. 3 of
the Act) was extended; and

(2) provision was made permitting, in certain cases ar.d subject to
certain qualifications, exzcution in respect of property for the
time being in use or intended for use for commercial purposes.

No State which was sent the legislation in draft offered sulistantive criticism
of its terms."

UNITED STATES OF AMERICA

_/_6rig;ina1: English/
/29 .pril 19807

Yes, see attached copy of the Foreign Sovereign Immunities .lct of 1976
(the "FSI Act"), 13/ Public Law 94-583; 90 Stat. 2891; 28 U.S.C. 1330, 1332,
1602-1611, 1391, 1khl) as well as implementing regulations, enti:led "Service
on Foreign State," part 93 of subpart J of title 22 of the (>de of Federal
Regulations.

YUGOSLAVIA

/Orizinal: English/
/12 ugust 19807

The question of jurisdictional immunities for foreign States and their
property is regulated, in principle, by srticle 26 of the Law on Litigious
Procedure {Official Gazette of the SFRY, No. %, of 14 January 1977). This
article stipulates the right of jurisdictiomal immunities for foreign States and
international organizations in such a way that applicable in this respect are "the

13/ Part IT (4) (3) (a).
[one
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provisions of international law'", however, in case of doubt as to the existence
and the extent of immunity explanations are provided by the Federal Organ for
the Administration of Justice.

For the immunity of the property of a foreign State, of importance is the
provision of article 13 of the Law on Executive Procedure (Official Gazette of
the SFRY, No. 20/78). This article contains a provision whereby the property
of a foreign Stete is not subject to the execution nor attachment, without the
prior consent of the Federal Organ for the Administration of Justice, except in
case that a foreign State has explicitly agreed to the execution, that is,
attachment. Note should be taken of the fact that this provision relating to the
executive procedure has been taken over from the previous Decree on the Procedure
Applicable to the Execufion of the Property of a Foreign State in Yugoslavia
(Official Gazette of the FPRY, No. 32/%2).

The aforementioned regulations do not, therefore, contair the rules and
criteria when to recognize the "judicial" and "executive" imminity for a foreign
State; instead, reference is made to provisions of internatioral law. (Enclosed
are copies of the mentioned legal provisions.)

As regards the immunity of foreign States from the administrative procedure,
see the replies to /answer/ 13 and the annex. 1h/

oo

1/ Part (II) (&) (k).
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Question &

Do ccurts of your State accord Jurisdietional .immunitiesfo foreiaen
States ‘and their promertr? If so. please indicate vhether ~hey have

g

basec. th_e;lr decisions on arv*p_rovisions of internel law in ‘orce or
on ary principle of international law

BRAZIL

[5 iginal: Englisk_17
/5 June 1980/

Yes, the Brazilian court's decisions belng based upon what -hey consider to be
a principle of internationel law.

EGYPT

15¥igiha1: Englis§7-

/27 October 1980/

Yes, Egyptian courts accord jurisdictional immunities to fo:eign States and
their property in accordance with the principles of international. law (see decision

of the Cairo Court of Appeal in case No. 1230 of judicial year 8L, issued on
4 May 1966).

FEDERAL REPUBLIC OF GERMANY

15 iginal: GPrman7
/23 October 1980/
... They show that the legal system of the Federal Republic of Germany follows

general rules of inte;national law under which immunity is const ~ued as restricted
to "acta ‘ure imperii” ("public acts").

HUNGARY

/O-iginal: English/
/25 August 1980/

From the coming into force on 1 July 1979 of the Law-Decree, the proceedings
of the Hungarian court of law or other authority have been based on this Law-Decree,
i.e. on internal law. Before coming intc force of the Law-Decrez, the basis of the
proceedings of the Hungarian courts of law and other authorities was the customary
law.
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KENYA

Zﬁ&iginal: Englisﬁ?
;19 March 1980/

The courts in Kenya have not had any occasion to extend or withhold such

immunities from foreign 3tates and their vroperty. We therefore have no precedent
on the matter.

LEBANON

iginal: Frean?

10r

4,30 June 19807
Immunity is granted mainly under the rules of internationzl law. However, with

respect to execution measures, reference is made to article 59 of the Code of

Civil Procedure; this article states that, inter alia, the prorerty of foreign

States is immune from seizure.

NETHERLANDS

Zﬁ&iginal: EnglisQ?

;17 July 19680/

Yes., When immunities are accorded, this is done on the besis of the

"restrictions recognized under international law'" which are ref'erred to above in
reply to question 1.

PORTUGAL

1§}iginal: Frenc@?

,16 July 1980/

The jurisdictional immunities which Portuguese courts accord foreign States
and their property in most cases in which such States can be defendants are based
on a long-standing principle of internaticnal law. This is c¢vident 1in numerous
decisions of the Supreme Administrative Court and the Court of Cassation.

SUDAN

,Original: English/

/29 May 1980/

Yes. Our courts have based their decisions on the provis:ons of the Immunities
and Privileges Act, and alsc by adopting provisions of the Vienna Convention in the
absence of provisions in the national law as being internation:l customary law.

/...
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SWEDEN
_éiriginal: Englis§7
/1 March 1980/

Yes. The bhasis of the courts' decisions has normally been 3jenéral
international la .

SYRIAN ARAB REPUBLIC

/original: Arabic/

It is not within the competence of Syrian courts to accord jurisdictional
immunities to foreign States and their property. The courts end=avour only to apply
the legal provisions coming within their sphere of competence. Their decisions
relating to such jurisdictional immunities are based, as we have said, on the
principles of international law and the provisions of Act 189 of 1952, which we
have mentioned above.

TOGO

/5f1g1nal Frenc§7

/T March 19807

There -do not seem to have been any actions ‘brought in the Togolese courts
against foreign States andé their property.

TRINIDAD AND TOBAGO

,Original: Fnglish/
/24 June 1980/

In theory (since in the circumstances all the related matters have not been
brought before the courts), courts in Trinidad and Tobago will tz.ccord Jjurisdictional
immunities to foreign States and their property. Tn the event’ ihat a court is
seized of a matter involving Jurlsdlctlonal immunities, it is to be expected that it
will base its decisions on international l&éw, the applicable pr: nciple of
international law being that no independent foreign sovereign Stiate is answerable
to another State's jurisdietion. Or, to put it another way, a {itate is immune from
the exercise by another State of jurisdiction to enforce rules of law against it.
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TUNISIA

There is as yet no case-law on the jurisdictional immunity cf States and their
property, since no suit involving a foreisn State has been brought before Tunisian

courts.

UNJION OF SOVIET SOCIALIST REPUBLICS
/Criginal: Russia§7
/28 april 1980/

On the basis of the provisions of the Act referred to in paragraph 1 15/ above,
Soviet courts accord jurisdictional immunity tc foreign States and their property
in conformity with the principle of sovereignty and of sovereign equality of States
which is universally recogrnized in international law and enshrined in the Charter
of the United Nations.

UNITED KINGLOM OF GREAT BRITAIN AND NORTHERN IRELAND
/Criginal: English/
/17 September 1980/

The courts of the United Kingdom have traditionally accorded very wide
Jurisdicticnal immunities to foreign States and their property. The relevance
of international law has been affirmed in many cases, from The Parlement Belge
(1880) 5 P.D. 197 (per Brett, L.J., at p. 205), to The Cristina (1938) A.C. L85
(ger Lord Wright at p. 502) and to the recent judgement of the Court of Appeal in
1~ Congreso del Partido (1980) 1 Lloyds Rep. 23 (per Lord Denning at p. 29). As
the rules enunciated in earlier United Kingdom cases had been stated to be in
conformity with international law, it came in more recent cases t> be regarded as
proper to rely on these cases as preceden.s. The development of a growing
internatiorial trend towards the applicaticn of the restrictive rule of immunity
accordingly entailed for a period some divergence between United Xingdom case-law
and that growing trend. In the Philippine Admirsl, the Privy Couacil indicated
that the rule of absolute immunity had been applied more widely ia respect of
actions in rem than it need have been, as a matter of English law; and in the case
of Trendtex Trading Corporation Itd v. Central Bank of Nigeria (f>llowing an earlier
discussion of the general issue in the case of Thai-Europe Tapioci Service Ltd v.
Government of Pakistan, Ministry of Food and Agriculture) the question arose as to
whether the courts continued to be bound ty earlier precedents which could be shown

———

15/ Para. 1 refers to the reply to question 1.



A/CN.L/3kL3
English
Page 3)4

to be no longer in accord with international law. That this renains a controversial
issue can be seen from studying the separate judgements in the (lourt of Appeal in
the Trendiex cese.

In seeking to identify contemporary international law on other aspects of the
law relating to the jurisdictional 1mmun1t1eo of States and the..r property, the
United Kingdom courts have in recent years shown a willingness -;0 pay close regard
to the practice .nd decisions in other j risdictions. In “his context, it may be
noted that, in the case of 20 ConZircso dz) Partide, Mr. Justice Goff cited cases
decided by the courts in Sweden, the Federal Republic of Germanr, Italy and the
United States of America: and, referring to affidavit evidence Hut before him by a
number of distinguished foreign lawyers, stated:

"Indeed, the evidence before me reveals only too clearly taie isolated position
which was until very recently occupied by this country in adhering to the
absolute deetrine of sovereign immunity in the case of actions in personmn 'z
/1978/ Q.B. 500, at p. 529.

The State Immunity Act 1978 entered into force on 22 Nevember 1978, but the
statutory rules therein set out are only applied automatically by the courts in
relation to matters that occurred subsequent to that date. Sections 23 (3) and (k)
of the Act provide:

“(3) Subject to subsection (4) below, Parts I and II of tris Act do not apply
to preceedings in respect of matters that occurred before the date of the
coming into force of this Act and, in particular -

“(a) sections 2 (2) and 13 (3) do not apply to any prior :zgreement, and

"(v) sections 3, U and 9 do not apply to any transaction, contract or
arbitration agreement,

entered intc before that date.

"(4) Section 12 above applies to any proceedings instituted after the coming
into force of this Act.”

The United Kingdom Governmen* made clear during the passaye of the State
Inmunity Act that it was intended to reflect mcdern international law, and its
provisioas will therefore have a persuasive effect even in cas:es where it is not
directly binding on tihe courts. Thus, Counsel for both parties relied heavily on
its provisions during thz conduet of the case of I Congreso del Partido. But the
proceedings and judgement in the case of Uganda Holdings v. Gorernment of Uganda
show that individual courts may still. Juring an interim perloi where the facts
onte-date the entry into force of the State Immunity Act, have regard to the
previous rules applied in United Kingdom cases.

/oo,
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UNITED STATES OF AMERICA

/Original: English/

/27 April 1980/
Yes, United States courts accord jurisdictional immunities t> foreign States
and their property based on the provisions of the enclosed FSI Act (Tab 1) ;@/
which codified the so-called "restrictive" principle of sovereign immunity as
recognized at present in international law. Section 1602 of the Act in part
describes this principle of international law. Sections 1603-1607 and 1609-1611
define the general jurisdictional immunity of foreign States as w21l as exceptions
and other qualifications with respect to attachment, execution, aad other matters.

YUGOSLAVIA
16 iginal: Englis§7
1

r
/12 August 1980/

Regulations mentioned in addendum 1 cblige the courts in the SFRY to, in
principle, recognize the immunity for foreign States and their property in
conformity with the provisions of international law. The lack of court practice,
especially of the in-depth study and analysis of this practice makes impossible
the reaching of meaningful conclusions of court practice. '

There were only individual court cases, namely, those involving embassies
in Belgrade in connexion with disputes abcut business and office premises, etc.
Since court action was initiated by a foreign State, the respective foreign State
thereby waived the jurisdictional immunity by bringing action in the court on a
specific matter.

16/ Part II (A) (3) (a).
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Question 3

What are the main trends of the judicial practice of your Sate in
regard to Jurisdictional immunities of foreign States and tleir
E;égérty? Do the courts rezard the doctrine of State immun:..ty as

"absolute ', and if not is its application subject to quali’ications
or limitations?

BRAZIL

lf&iginal: Englis§7
/% June 19807

Yes, the Brazilian courts consider the doctrine of immunity of States as absclute.

EGYPT
/[Criginal: Arabic/
/2T October 19807
The main judicial trerd in Egypt in regard to the jurisdictional immunities of
States and their property is that a plea challenging the jurisdiction of national
courts to hear a case against a foreign State is a matter of public policy (ord;g

public) (see Cairo Court of First Instance, decision 1173 of 1963, issued on
8 June 196L).

The Fgyptian courts dc not regard the doctrine of immunity as absolute but
rather limit it to acts of sovereign authority (decisions of the Commercial Court
of Alexandria on 29 March 1943, Civil Court of Alexandria on 12 Nay 1951 and Ciza
Court of First Instance on 10 March 1960).

FEDERAL REPUBLIC OF GERMANY

/23 October 19&@7

/Original: German/

... They show that the legal system of the Federal Republic >f Germany follows
general rules of international law under which immunity is constried as restricted
to "acte jure imperii" ("public acts").
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HUNGARY

/[Criginal: English/
/25 August 1980/
The conception of the Law-Decree relies on the principle of absolute immunity.
The limitation of absolute immunity is signified by the waiving (Law-Decree

sect. 57, rara. 1) 17/ and reciprocity. In respect of the landed property of a
foreign State in Hungary, see item 1. 18/

KENYA
Zﬁriginal: Englis§7
/17 March 19807

Following from the above 1 and 2, Kenya has no laws, regulations or precedents
regulating the subject mattsr contained in questions 3 to 11 of tie questionnaire.

LEBANON

/Original: French/
/3) June 1980/

... There is a tendency to limit jurisdictional immunity to acts of a foreign
State deriving from its attributes as public suthority.

This may be illustrated by a Judgement of the Beirut Court o7 Appeals of
28 March 1959 (Revue A1-Adl, 1969, p. 539) and another of 1 February 1967
(Revue judiciaire libanaise, 1969, p. 455), which will be referred to again below.

17/ Para. 1 of sect., 57 provides:

"Proceedings against a foreign State, executive or admin:strative body,
or against a foreign citizen acting in Hungary as a diplomat:c agent or
entitled to immunity from jurisdiection for any other reason riay be instituted
before a Hungarian court of law or other public authority, provided that the
foreign State concerned has expressly waived the right to imnunity."

18/ "Item 1" refers to the reply to question 1.
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NETHERLANDS
[liriginal: Englis_l_1_7
/7 July 1980/

The doctrine of 'absolute immunity" does not apply in Netherlands judicial.
practice. The law as it now stands was commented upon as follows in a Judgement
of the Supreme Court of the Netherlands on 26 October 1973 in tho case of Société
européenne d'études et d'entreprises en lig. v. Socialist Federal. Republic of
Yugoslavia (NJ 19/ 197k, 361; Netherlands International law Review 1975, T73):

"Tn many countries it is becoming increasingly common :'or the State to
enter into commercial transactions governed by private law, thus entering
into juridical relations with private individuals on a basi:s of egquality; in
such cases, it seems reasonable to extend the same legal protection to the
individuals concerned as if they were dealing with a private person; on
these grounds it must be assumed that the immunity from jurisdiction which
is enjoyed by foreign States under present-day international law does not
extend to cases in which a State may act as referred to above."

PORTUGAL

/Criginal: French/
/16 July 198¢/

On the basis of what could be called a classic doctrine, Portuguese courts
agree in the belief that such immunity exists except in the follcwing cases:

-~ If the action relates to immovable property;
- If there is an explicit or tacit waiver;

-~ If the plea of forum heritatis is accepted.

SUDAN

/[Criginal: English/
/23 May 1980/

The courts regard the doctrine of immunity as absolute but subject to waiver.

19/ NJ: DNederlandse Jurisprudentie = Netherlands Court Decisions.
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SWEDEN
Zﬁriginal: Englis§7
lﬂ March 19897

The Swedish Supreme Court has in several cases indicated that it does not
regard the immunity of foreign States from jurisdiction as absolute, and in
particular that such immunity cannot generally be invoked in privite law disputes.
On the other hand, in the actual practice of the Supreme Court thare has so far
not been any case where a foreign State has been denied immunity.

SYRIAN ARAB REPUBLIC
/Original: - Arabic/

The principle of the jurisdictional immunity of foreign Statzs and their
property is regarded as absolute in the Syrian Arab Republic and is based on
principles of international law.

TOGO

/[Original: French/
=

7 March 1980/

— —'

If such a situation arose, it may be assumed that the court 3lealing with the
case would follow: French judicial practice, since the provisions relating to
procedure and exetution derive from French law. That judicial practice recognizes
the immunity of foreign States as a matter of principle and does 10t allow the
levying of distraint on their property forming part of the public domain or used
for diplomatic purposes.

TRINIDAD AND: TOBAGO
Lﬁriginal: Englisﬁ7
/2+ June 1980/

In general, it can be stated that the courts of the Republic of Trinidad and
Tobago can be expected to follow the common law pattern and adhers to a doctrine
of absolute immunity, particularly in relatidn to in persconam actions.

TUNISTIA

/Original: French/

/3 February 1981/
There is as yet no case-law on the jurisdictional immunity of States and their

property, since no suit involving a foreign State has been brought before Tunisian

courts. /

s .
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UNICN OF SOVIET SOCIALIST REPUBLICS

/Original: Russian/
/28 April 198¢/

In the Soviet Union, the principle of State immunity is regarded as sabsolute.

UNITED KINGDCM OF GREAT BRITAIN AND NORTHERN IRELAKD

ZEhiginal: Englisgj
/17 September 1980/

The main trend of the judicial practice of United Kingdom cotrts over the
last 25 years has been a gresdual shifting of the courts away from their previous
attachment {0 the doctrine cf absolute immunity, and a greater rezdiness to deny
immunity to separate entities associated with or subservient to bit not forming
part of the State itself. This trend first_became apparent in the case of Baccus
S.R.L. v. Servicio Nacional del Trigo /1“5"/ I Q.B. 1438; International Law Reports
(1956), p. 160. In this cese the Court of Appeal by a majority cf two to one held
that the defendants who had separate legal personality according to Spanish law but
claimed to be a Department of the Spanish Ministry of Agriculture were entitled to
State immunity because their functions were those of a government department.
Singleton,L, J., however., would have denied the claim to immunity on account of
the separate legal personality of the defendants. This continued emphasis on the
status of the entity as being determinative of whether immunity stould be granted
was parallelled by a growing tendency to query whether it was correct to apply the
rule of absolute immunity in respect of all transactions and dispittes. Thus,
Singleton, L. J., in the Baccus case, stated:

"/ State may create many such trading entities and if tley act in the
ordinary course it ought not to be open to the State to say they were not
authorized so to do. Otherwise trading and business relatiorships would
become impossible."

In the case of Rahimtoola v. Hizam of Hyderabad /1050/ A.C. 279; International
Law _Reports (1957), p. 157, Lord Denning challenged the basis upor which claims to
immunity had hitherto been decided by the United Kingdom courts ard called for a
new test which would have greater regard to principles then being applied in either
Jurisdictions and would depend essentially on the nature of the dispute. He
argued:

"If the dispute brings into question, for instance, the legislation or
international transactions of a foreign Goverrment, or the pclicy of its
executive, the court should grant immunity if asked to do so, because it does
offend the dignity of & foreign sovereign to have the merits of such a dispute
canvassed in the domestic courts of another country; but if the dispute
concerns, for instance., the commercial transactions of a foreign Government
(whether carried on by its own departments or agencies or by setting up
separat.e legal entities), and it arises properly within the territorial
jurisdiction of our courts, there is no ground for granting immunity."

/.--
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The majority of the House of Lords, however, 4id not at the time endorse this
approach. In Thai-Europe Tapioca Service Ltd. v. Govermment of Pakistan, Ministry
of Food and Agriculture, in 1975, Lord Denning, again unsupported by his colleagues
in the Court of Appeal, expressed readiness to accept into Englisa law a number of
exceptions to the rule of absolute immunity which were coming to se recognized in
other Jurisdictions. Lord Denning listed as exceptions to the rule of absolute
immunity actions in respect of land in England, in respect ~f trust funds in
England, in respect of debts incurred in ingland for servic:s to >roperty of the
foreign State in England and in respect of commercial transactions where the dispute
is properly within the territorial jurisdiction of English courts.

In the same year, in the case of the Philippine Admiral, the Privy Council
conducted a radical examination of the doctrine of absolute immunity and the
English cese law on the matter over. the previous century and refused to allow
immunity in respect of actions in rem brought against State-owned vessels engaged
in commercial activities. Lord Cross in his judgement pointed ou: that "the trend
of opinion in the world outside the Commonwealth since the last wir has been
increasingly against the application of the doctrine of sovereign immunity to
ordinary trading transactioas'. Soon afterwards in 1977, the Cou~t of Appeal in
the case of Trendtex Tradinz Corporation Limited v. The Central Bunk of Nigeria
held unanimously that the Cantral Bank was not identical with the Government of
Nigeria, and by a majority of two to one that the doctrine of sovereign immunity
no longer applied to ordinary trading transactions and that the restrictive
doctrine of immunity should be applied to actions in personam (wih which that case
was concerned) as well as to actions in rem. This case was however not taken to
the House of Lords. In the following year the State Immunity Act became law, but
as is illustrated by the case of Uganda Company (Holdings) Ltd. v Government of
Uganda, its rules, which incorporate the restrictive theory of sovereign immunity
and are bas=d on the European Convention on State Immunity, are not as such
applicable to claims arising from facts prior to the entry into furce of the Act.
There have, as yet, been no reported judicial decisions on the Sti:te Immunity Act.

It will accordingly be seen that the “rend of judicial decis:ons in the
United Kingdom indicates a steady movement away from the old doctrine of absolute
immunity.

UNITED STATES OF AMERICA

Zﬁiiginal: Englisg7
/2¢ April 19807

The main thrust of the FSI Act is to adopt the restrictive dcctrine of
sovereign immunity. Foreign States are not immune from the juriséiction of United
States courts with respect to defined types of commercial activity carried on in the
United States, rights in certain types of commercial property loceted in the United
States, certain suits in which money damages are sought for property losses or
personal injury or death arising out of a tortious act or omissior occurring in the
United States, suits in admiralty based on the commercial activity of a foreign
State, and in certain other instances (see sect. 1605 of the Act). Furthermore, the
property of a foreign State is subject to attachment and execution in some instances
in connexion with commercial activities (see sccts. 1610 and 1611 of the Act).

/ee.
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YUGOSLAVIA
lﬁ%iginal: Englisgz
/12 Mugust 19807

It is difficult to speak of the trends of .the judicial practi:e on the basis
of reasons enumerated under addendum 2. ’Tiowever, the theory indicites thdat it is
necessary to proceed from the "functionzl" Jurisdictional immuniti:s, so that in
each specific case it is necessary to establish in what capacity ddres a State as
a legal person appear as a participant in legal relationships. Jurisdictional
“mmunity would be recognized only then if it is possible to establish from the
circumstances of a case that a foreign State acted as a bearer of :he sovereignty
and public authority (acta Jure imperii).
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Question L

What is the role of the executive branch of the Govermmeat of your State
in matters of recognition of jurisdictional immunities of foreign States
ard their property, especially in the definition or delinitation of the
extent of the application of State immunity?

BRAZIL

Original: Englisg7
5

/!
/5 June 198g7

Ncne.

EGYPT

/Original: Arabic/
/27 October 1980/
The executive authority adheres to the doctrine. Its decisions in this respect

are subject to the control of the judiciary in accordance wita the general
constitutional principle.

FEDERAL REPUBLIC OF GERMANY

Lﬁfiginal: Germqg7
/23 October 1980/

With regard to questions 1, 2, 3 and 4 of the questionnaire, reference is
made t¢ those comments. They show that the legal system of tae Federal Republic of
Germany follows general rules of international law under which immunity is construed
as restricted to "acta jure imperii’ ("public acts”).

HUNGARY

/Original: English/
/25 August 1980/
The administrative authorities, i.e. the executive power, have a role in the

field of State immunity. The Minister of Justice gives infOrnation about the
existerice of reciprocity (Law-Decree, sect. 68, para. (2)).

/...
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KEITYA
Zﬁiiginal: *hglisﬁ7
1;9 #March 19897

Kenye has no laws, regutations or precedents regulating the subject matter
contained in questions 3 to 11 of the questionnaire.

LEBANON

lf&iginal: French/

/50 June 19807

The executive branch plays no role because it is separate from the judiciary.

NETHERLANDS

lgkiginal: Englisé?
[ July 19807

In principle, the definition and delimitation of the extent of the application
of State immunity are matters for the judiciary. When issuing a summons or
enforcing a court Judgemen-, however, the executive power, i.e. the lMinister of
Justice, may have to decide whether the State upon which judgement has been passed
or vwhich is to be summonsed should enjoy immunity from enforcement - see
article 13 (4) of the Beiliffs’ Rules, Decrée of 27 December 1960, Bulletin of Acts,
Orders and Decrees No. 562:

"The bailiff shall refuse to serve a writ if he has becn notified by
Our Minister (of Justice) that serving the writ would be contrary to the
international obligations of the State. He shall not be liuble to the parties

for such refusal."

PORTUGAL
[iriginal: French/
/06 July 1980/
In Portugal the executive branch is competent to legislate in respect of

Jurisdictional immunities of foreign States and their proverty, darticularly with
regard to the extent of the application of this principle.
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SUDAN
lﬁfiginal: Englis§7
/29 May 1980/

May widen or restrict the scope of the immunities and privileges accorded for
States and their property as circumstances may dictate.

SWEDEN

/Original: Englis§7

/W March 19807

The extent of the jurisdictional immunity to be accorded to> foreign States is
regarded as a question to be decided exclusively by the courts and not by the
executive branch of government.

SYRTIAN ARAB REPUBLIC

/Original: Arabic/

The orinciple of the jurisdictional immunity of foreign Stutes and their
property is regarded as absolute in the 3yrian Arab Republic and-is based on the
principles of international law.

TOGO

Eflglnal Frenq§7

/7 March 19EO/

Since the executive tranch is responsible for negotiating international
treaties and conventions, it can under such treaties, define or delimitate the
extend of the application of State immunity. However, such treaties and conventions
are applicable only when ratified by a law enacted by the National Assembly
(article 42 of the Constitution).

TRINIDAD AND TOBAGO
/[iriginal: English/
/24 June 1980/
The role of the executive branch of the Government of Triniiad and Tobago in
the matters raised at guestion L is essentially to advise the coirts of all requests

by foreign Governments for the grant of izmunity from suit and o.7 the executive's
action thereon.
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TUNISTIA

/original: French/
/3 February 1981/

As such a case has not yet arisen in practice, the Tunisian (iovernment has not
had to take a position on this matter or tc define the scope of the principle of
the immunity of States.

UNION OF SOVIET SOCIALIST REPUBLICS

‘iginal: Russian/

O
213 April 1980/

L
/

Section 3 of article 61 of the Fundamentals of Civil Procedu-e of the Union of
Soviet Socialist Republics and of the Union Republics provides that:

"Where the same jurisdictional immunity as that which, inder the present
article, is accorded to foreign States, their property or th:ir representatives
in the USSR is not accorded in a foreign State to the Soviet State, its
property or its repressntatives, the Council of !Ministers of the USSR or
another competent authority may prescribe the application of retaliatory
measures in respect of that State, its property or its representatives.”

The civil procedure codes of the Union Republiecs contain a similar rule.

UNITED KINGDOI OF GREAT BRITAIN AND NORTHERN IRELAYD

lﬁriginal: Englisﬁ7
/17 September 1930/

The role of the executive branch of the United Kingdom Goverment in matters
involving claims to jurisdiztional immunities of foreign States aad their vproperty
is confined to responding to requests from the courts for certifizates by a
Secretary of State {normally the Secretary of State for Foreign aid Commonwealth
Affairs). These certificates are, in accordance with the constititional practice
of the United Kingdom, limited to matters which are peculiarly within the knowledge
of the Secretary of State. A certificate having this character has traditionally
been regarded by the courts in the context of State immunities (as in other
contexts) as binding on them, although it will still be for the courts to draw the
appropriaste legal consequences (the executive taking no part in tae definition or
delimitation of the scope of jurisdictional immunity in any parti-ular case). The
traditional practice is now codified in section 21 of the State Immunity Act 1978
which sets out the matters on which a certificate by or on behalf of the Secretary
of State is to be treated as conclusive evidence, namely:

(a) Whether any country is a Statc for the purposcs of Part 1 of this Act,
vhether any territory is a constituent territory of a federal State for those

A
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purposes or as to the person or persons to be regarded for those purposes as the
head or Government of a State:

(b) Whether-a State-is a party to-the Brussels Conventioy mentioned inm Part I
of this Act:

Ze) Whether & Stete is a party t¢ the Burovean €onventiol on State Immunity
whether it has made a declaration- under artiele 24 of that-Conrention or asto the
territories in respect of which the United Kingdom or any othe: State-is-a party:;

(d) Whether, and if so when, a document has been served or received as
mentioned in section 12 (1) or (5) ahove.

It will be noted that the question whether a given entity is to be regarded as
forming part of a sovereign State or as constituting a "separa:e entity" with much
more limited immunity is not onc covered by the terms of section 21. This would
therefore normally be regarded as a question of foreign law in United Kingdom
courts.

UNITED STATES OF AIMERICA

/Original: Englisﬁ?
/29 April 198c/

Since the passage of the FSI Act in 1976, the executive branch has only a
limited 1role in sovereigr immunity cases. The executive branct appears in those
suits in which the constitutionality of the FSI Act or any part thereof is
challenged. The executive branch may appear as amicus curiae in cases of
significant interest to the Government. If a court should misconstrue the new
statute, the executive branch may well have an interest in making its views on the
legal issues known to an appellate court.

YUGOSLAVTIA

[Original: English/
/12 August 1980/

The answer to this question is contained in the text on lezal regulations
(see annex) 20/ which entrust the Federal Secretariat for the aiministration of
Justice and organization of Federal Administration, with specific authorizations
regarding the establishment of the extent and limits of the application of the
immunities of foreign States. Therefore, the role of the execu:ive authority can
be significant.

20/ ;;rt IT (A) (k).
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Question 5

Is the principle of reciprocity applicable in the matters relating to
jurisdictional immunities of States and their property? Inter alia, would
courts of your State be expected to arply the principle of reciprocity to a
foreign State which would deny your State immunity in a dispute similar to the
one pending before your courts, even if the courts would normally grant immunity
to other. foreign States in such disputes?

BRAZIL
Zﬁfiginal: Englisﬁ?
/5 June 1980/

No.

EGYPT
[Original: Arabic/
/27 October 1980/
In general, the courts in Egypt adhere to the doctrine of immunity which they
apply in all cases as a principle of international law (see the answer to questions

2 and 3), although no decisions applying the principle of reciprocity in matters
relating to the jurisdictional immunities cf States have yet been issued.

FEDERAL REPUBLIC OF GERMANY

lﬁiiginal: GermaQT
/23 October 19807
German courts have not yet ruled, whether, in accordance with the general rules
of international law, the granting of immunity should be denied on the grounds that
~he Federal Republic of Germany would in a similar case not be granted exemption

from the jurisdiction of the State in question. The need for a ruling on this
subject had not yet arisen.

HUNGAEY
lﬁfiginal: Englisg7
ZEB August 19897

The Law-Decree, section 55, item (d), establishes exclusive jurisdiction for
“he Hungarien courts of law or other authorities in respect of the organs of the
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State and administrative bodies as well as the Hungarian State. The Law-Decree,
section T2, paragraph (1), nevertheless makes it possible to recognize the decision
passed in an action instituted abroad against the Hungarian State, an organ of the
State or a Hungarian administrative body, if, inter alia, reciprocity exists and
thus the decision of a foreign court or other authority can be recognized. The
reciprocity may be estatlished if a Hung. vian court of law -r other authority
institutes proceedings also- in Hungary against a foreign State, an organ of the
State or a foreign administrative body {(Law-Decree, sect. 57, para. (1)). The
Minister of Justice shall given information about the existence of such a
reciprocity in conformity with Law-Decree, secticn 68, paragraph 2.

KENYA
/Criginal: English/
lj' March 19897

Kerya has no laws, regulations or precedents regulating the subject matter
contained in questions 3 to 11 of the questionnaire.

LEBAITON
Lifiginalz Frencé]
_[_E 0 June 198(_3_7
As far as we are aware, this situation has never arisen. It is possible,
however, that if the situation arose, the principle of reciprccity, in questions
relating to jurisdictioral immunity only might be applied. Ir matters relating
to execution, it would te more difficult to apply that princirle: the text of

article 594 of the Code of Civil Procedure categorically states that all property
of foreign States without distinction is immune from attachmert.

NETHERLANDS
iginal: Englis§7
July 1 98:_:1__/.

[ir
/17

In principle, reciprocity does not apply to the granting of immunity.

PORTUGAL
ZT}iginal: Frencﬁ7
/16 July 1980/
Since Portuguese courts thus far have not discussed or applied the principle

of reciprocity in matters concerning Jurlsdlctlonal immunitie: of foreign States
and their property, it is difficult to answer question 5 of tle questionnaire.

/oon
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SUDAN
Zﬁ%igjnalz Englisg7'
/29 Hey 1980/
No. The courts are bound by the provisions of the Immunities and Privileges

Act which gives foreign States and diplomatic missions immunity from suit and legal
process.

SWEDEN

lﬁ}igjnalz Ehglisgj-
/I Maxch 19807

No.

SYRTIAN ARAB REPUBLIC
lﬁiig;nal: Arabigz-

Where the national legislation of a foreign Stale sLipnlates that it ic not
subject to the provisions of international law relating to the jurisdictional
immunities of foreign States and their proverty, the Syrian judic:ary does not
apply the provisions of such immunity in respect of such a State.

TOGO

Lﬁfiginal: Frean?
/T Masch 1980/

There being no national law concerning jurisdictional immuni:ies of foreign
States, such immunities can, under bilateral or multilateral convantions, be made
subject to reciprocity.

Inasmuch as the principle of reciprocity is one of the founditions of

international custom, it may be assumed that the Togolese courts sould apply it to
a foreign State which would deny Togo immunity in a similar dispuce.

TRINIDAD AND TOBAGO
lﬁfiginal: Englis§7
/24 June 19807

The principle of reciprocity is applicable in matters relating to
jurisdicticnal immunities cf States and their property.
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TUNISIA

/Original: French/
/3 February 1961/

It is difficult to say what the position of the courts witt regard to
reciprocity would be, since there are no precedents in this aree. However, it may
be assumed that our courts would apply to foreign States, by extension, the
principle provided for in article 2 of the CPCC. That article stipulates that

"they (Tunisian courts) may hear suits brought against a fcreigner residing
outside Tunisian territory only (...)

(7T) - In those cases in which the courts of the foreigner's country rule that
they have jurisdicticn in suits brought against Tunisians, this provision
being based on considerations of reciprocity.”

UNION OF SOVIET SOCTALIST REPUBLICS

Lﬁfiginal:‘ RussiagY
/28 April 1980/

The provisions of Soviet legislation in force concerning tte immunity of
foreign States and their property are formulated without refererce to the principle

of reciprocity.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IREIAND
Zﬁfjginal: Englis§7-
_/_I’? September 198§£7

In general, the principle of reciprocity is not of much corsequence in the
application by United Kingdom courts of the rules of State immurity. United Kingdom
courts do not appear to have attached any practical weight to tke question of
whether the State being sued in legal proceedings would itself give immunity to the
United Kingdom if a similar_action were to be brought in the courts of its country.
In the Dollfus Mieg Case (/1950/ 1 All E.R. T4T), however, Lord Justice Somervall
suggested in. the Court of Appeal that "where a foreign Governmert seeks to stay
proceedings, the court shculd be satisfied by evidence that the law of that country
grants immunity on the basis that is being sought here'. But it is fair to say
that, in the House of Lords, Lord Porter expressly dissociated from the suggestion

that reciprocity might be a relevant factor:
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"It was suggested that immunity would only be granted where the country
claiming it, in itsel’, granted reciprocal immunity to othe:r nations. I can
find no authority for this proposition, and in any case it ‘vas not taken either
before Jenkins J. or in the Court of Appeal, and no material of fact has
therefore been presented to your Lordships to enable them t»> deal with the
argument or to ascertain whether the two Govermments conceried grant reciprocal
immunity or not. In my view, the argument in any case is no: established. The
question is what is the.law of nations by which civilized naitions in general
are bound, not how two individual nations may treat one another.”:

/1952/ A.C. 582, at p. 613.

While reciprocity has not generally been regarded as an appropriate criterion
in international law, the State Immunity Act 1978 pays some regard to reciprocity
in that section 15 enables Orders in Council to be made restricting immunities and
privileges where a lower degree of immunity is accorded by the law of the relevant
State, or increasing them if such action is required to give effect to a treaty
or other international agreement to which that State and the United Kingdom are
parties. The powers in section 15 have teen used to give effect to provisions of
the Protocol to the Treaty on Merchant Navigation between the United Kingdom and the
Soviet Union, signed at London on 3 April 1968. A copy of the Sftate Immunity
(Merchant Shipping). (Union of Soviet Socialist Republics) Order 1978 was enclosed
with my esrlier letter. No Order in Council has yet been made with the purpose of
restricting the immunities accorded to ary foreign State.

UNITED STATES OF AMERTICA

Lﬁfjginal: Englis§7
L§9 April 198_0_7

The FSI Act does not apply the principle of reciprocity to matters relating
to the jurisdictiocnal immunities of States and their property. The only United
States statute that contains a provision applying the principle of reciprocity
concerns application by foreign States for copyrights. See the answer to
question 13 below.

YUGOSLAVIA

/Original: English/
/12 August 19807

Even though the modest court practice does not offer possiosility for an answer
which would be based on judicature, it is believed that it does not constitute a
presumption for the recognition of recirrocal jurisdictional immunity, in spite of
the fact that literasture defends this element as important for the existence of this
right. Instead a retortion could be expected, in conformity with the principles of
international law, in case that other States fail to respect the immunity of the SFR
of Yugoslavia and of its property.

[eon
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Question 6

Do the laws and regulations referred to under guestion 1 qr the judicial
practice referred to in question 3, make any distinction,-es far as
Jurisdictional immunities of foreign States and -their property are concerned,
between "public acts” -and 'mon-public acts’ of foreign States? If so, please
outline the distinctions, 'and provide examples of their aprlication.

BRAZIL

/Original: Fnglish/
/5 June 1980/

No.

EGYPT
[Original: Arabic/
/27 October 1980/

In accordance with court decisions, immunity is not absolute but is limited
to acts of sovereign authority (see the answer to question 3).

FEDERAL REPUELIC OF GERMANY
Zﬁfiginal: Germag?
/23 dctober 19807
As stated in the note dated 7 August 1979, g;j a foreign Stite and its property

are subject to German jurisdiction only in the event of "non-public acts"
(acta jure gestionis).

Accordingly, a company which has carried out repair wori on the heating system
of an embassy at the request of the ambassador was permitted to file a suit against
the State for a claim resulting from the repairs. The Federal Constitutional Court
ruled that such a repair contract does not fall within the spher: of public authority
and is to be regarded as a non public act (Federal Constitutional Court Ruling 16,
27, Neue Juristische Wocheaschrift 1963, 1732).

The limitation of imminity to acta jure imperii also extends to executory
proceedings. Accordingly, the enforcement of claims from a foreign embassy's general
current bank account, whica exists in the country of jurisdictio: and is intended for
the defrayal of the embassy's general expenses and costs, is not considered
permissible (Federal Constitutional Court Ruling 46, 342, Neue Jiristische

Wochenschrift 1976, 485). -

21/ P;'a.rt II (B) (1) (a).
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Furthermore, a suit for the correcticn of the land register was permitted
against a foreign State with respect to the site of its mission since the correction
of the land register does not impair the diplomatic mission’s performance of its
task (Federal Constitutional Court Ruling 15, 25, Neue Juristische Wochenschrift
1963, 435 =zlso Federal Court of -Justice, Monatsschrift fiir Deutsches Recht 1970,
222). '

The tourist office of the foreign State which shows publicity films for travel
in that Stete and infringes copyright regulations in respect of the film music does
not enjoy immunity since the showing of ttre film, at least indirectly, serves
commercial purposes, of the State in question (Frankfurt Higher Fegional Court,
Ruling of 30 June 1977).

HUNGARY

/Originel: English/
/25 tugust 1980/
The Law-Decree does nct make any distinction between public acts and non-public
acts of a foreign State. Tevertheless, this differentiation will probably develop

in the judicial practice as a result of the fact that on the basis of reciprocity
the Hungar:ian authorities will have an opportunity to deo that.

KENYA

iﬁfiginalz English/
/19 barch 1980/

Kenya has no laws, regulations or precedents regulating the subject matter
contained in questions 3 to 11 of the questionnaire.

LERBANON
Larig;inal: Frencl_lj'-
/30 .une 1980/

The laws and regulations make no reference to this question  However, the
judgement of the Beirut Court cf Appeals of 28 March 1969 seems -0 make this
distinction with regard to the right of action to take against a foreign State.
Nevertheless, it makes no such distinction regarding immunity from attachment of the

property of such States.
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NETHERLANDS
[ﬁfiginal: Englisé?
/17 July 1980/
See the judgement of the Supreme Court of the Netherlands cited in reply to

question 3. 22/ Tor further examples, se:= C. C. A. Voskuil Decisions of Netherlands
Courts involving State Immunity Netherlsnds International Law Feview 1973, 302. 23/

PORTUGAL

/Original: French/
/16 Tuly 19807

In accordance with a decision of the Court of Cassation, the principle of the
Jurisdictional immunities of foreign States and their property applies to most cases
in which such States can appear as defendants: no distinction is to be made between
"public®™ and “non-public’ acts.

SUDAN
Zﬁfiginal: Engli@i7
1?9 lay 198g7
No.
SWEDEN

/Orizinal: English/
/I March 1980/

The r=levanc.: of the distinction bet 2en public acts ar” ac:s of a private
law nature has been acknowledged in judicial practice, a2t least in general terns by
way of a court's obiter dicta. However, immunity from jurisdiction has not in fact
been denied on the basis of this distinction in any of the cases decided by the
Supreme Coart and other higher Swedish courts.

Two examples:

In a decision in 1949, the Svea Court of Appeal accorded imwnity to Bulgaria
in a case regarding paymens for work done by a Swedish firm with which the Bulgarian
legation had concluded a contract for the construction of Bulgar ia’s pavilion at a
trade fair at Stockholm.

et a———

22/ Judgement of the Bupreme Court of the Netherlands of 26 October 1973 in the
case of Société européenne d'études et d'entreprises en lig. v. ocialist Federal
Republic o° Yugoslavia (Nederlandse Jurisprudentie 1974, 361: Wetherlands).

23/ Part II (B) (2).
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The Labour Court in 1958 accorded immunity to the Soviet Union in a case
regarding damages claimed by a Swedish trade union on behalf of a Swedish translator
who had been dismissed from his employment at the Soviet Information Office at
Stockholm.

SYRTAN ARAB REPUBLIC

_/_-O-r:.ginalz Arabic/

Act No. 189 of 1952 does not make any distinction between natural and juridical
non-Syrian persons with regard to their rights to own immovable property in Syria,
within the limits of the conditions and provisions set forth in the Act, with the
exception of the special right accorded to non-Syrian Arabs in article 3 of the Act.

TOGO

/Or iginal: French/
/T March 1980/

French judicial practice to which the Togolese courts migh: refer, distinguishes
between property of the public domain, which is not liable to distraint, and property
of the private domain, which is not entitled to any special pririleges. It may he
noted that this distinction applies in domestic law. Article 19 of Ordinance No. 12
of 6 February 1979 defines the public domain as inalienable, imjrescriptible and not
liable to distraint. There 1is no such provision in the section: dealing with the
private domain and the na:tional land ressrve.

TRINIDAD AND TOBAGO

/! Original: Engli :31'1_7
/24 June 19807

Since it can be expected that the courts of Trinidad and Tobago with their
essential common law heritage are adherents to the doctrine of ibsolute immunities
in so far as jurisdictional immunities of foreign States and th:ir property are
concerned, it is evident that no distinction can be made betweea the public acts
and non-public acts of foreign States. However, due regard may be given to recent
decisions of other common law Jurisdictions whereby the distin:tion has been made
between actus jure imperii and actus jure gestionis.
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TUNISIA

/Original: French/
/3 February 1981/

See the reply to guestion No. 2

UNION OF SOVIET SOCIALIST REPUBLICS

lﬁiiginal: Russiag7
/2¢ April 19807

Soviet legislation does not draw any distinction between ‘public acts" and
"non-piblic acts" of foreign States.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

/Original: Fnglish/
/1T September 1980/

~ The State Immunity Act does not distinguish between “publi: acts” and

“non-public acts” in those terms. It dces, however, distinguis: between acts which
are performed in the exercise of sovereign authcrity and other icts mot so performed.
Sections 3 to 8 set out detailed descriptions of categories of :ases in which States
will not be accorded immunity, and these cases may collectively be described as
involving acts not performed in the exercise of sovereign authority (i.e. acts
jure gestionis). Section 10 makes provision in regard to ships which is intended
to give effect to the distinction between using a ship for purposes related to
sovereign authority and for commercial purposes - a distinction set out in the
Brussels Convention of 1926 to whlch this section gives effect Section 3 of the
State Immunity Act defines the term “commercial transaction’ whi.ch has given
difficulty to the courts in many jurisdictions who have attempted to draw a
distinction between commercial activities and activities in the exercise of
sovereign suthority. In this definition, two categories of transaction - contracts
for the sapply of goods or services and loans or other transact:ons for the provision
of finance (together with related guarantees and 1ndemn1t1es) al'e expressly
characterized as being cormercial transactions. As regards other transactions or
activities - if these are of a commercial, industrial, financial., professional or
other similer character - the courts are required to characteri:e them as commercial
transactlons not entitled to immunity unless the State is engaged in the activity

7in the exercise of sovereign authority’.

An account has already been given in the reply to guestion 3 of the two
important recent cases - the Philippine Admiral and Trendtex Treding Corporation v.
Central Bank of Nigeria - in which the Privy Council and Court ¢f Appeal have
incorporated into English case-law the broad distinction betweer acts jure imperii
and jure gestionis, denying immunity as regards the latter both for actions in rem
and actions in personam.
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UNITED STATES OF AMERICA

/Original: English/
/29 April 1980/

The FSI Act makes & distinction between "public® and “non-public” acts of
foreign States. The Act "restricts" the immunity of a foreign ftate to suits
involving its public acts (jure imperii). Such irmunity does nct extend to suits
based on the commercial or private acts (jure gestionis) of & fcreign State. See
section 1605 for the general exceptions to the jurisdictional inmunity of s foreign
State. Among the activities of a foreign State which would be included within the
definition of commercial activity and thus "non-public” acts world be a foreign
Government.'s sale of a service or a product, its leasing of property, its borrowing
of money, its employment or engagement of labourers, clerical staff or public
relations or marketing agents, or its investment in a security ¢f an American
corporation. Private acts of a foreign State which also would rot be immune
include inheriting or receiving as a gift property located in tte United States as
well as being liable for ron-commercial torts.

YUGOSLAVTIA

[ﬁfiginal: Englis§7
/12 August 19807

The laws neither specifically, nor in principle, make any ¢istinction between
the Jjurisdictionsl immunity of foreign States and their property, whether these
concern "public acts' or "non-public acts" of foreign States. 7This means that a
publicé act of a foreign State could not :n all instances imply zlso the recognition
of the jurisdictional immunity in case of a legal act which, in its intent and
character, constituted exclusively a property-legal relationship. However, if an
inference could be drawn from a public act that a foreign State acted in the function
of a bearer of public suttority, that is, sovereignty, then thi:¢ would in principle
constitute a basis for the recognition of jurisdictional immunity, However, it can
be deducted from the text of the former Decree on Procedure for the execution of
property of foreign States in Yugoslavia, which was in force from 1952 to 1978, that
the immunity from the execution would in no way apply to purely property :
relationship of State ecoromic enterprises in case of claims, tlat is, disputes
relating to the operation of such enterprises. This points to the conclusion that
jurisdictional immunity would be limited only to those relationthips concerning
public acts and interests of foreign States which are linked to the attributes of
that State as a bearer of sovereignty and public authority.

[ov.
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Question 7

If the answer to guestion 6 is ‘yes”

(a) Can jurisdictional immunities be successfully invoked before courts in
vyour State in connexion with "non-public acts" of foreign States?*
If not, please indicate the types of “nonfpublic acts' of foreign States

not covered by immunities.

(b) In a dispute relating to a contract of purchase of goods, would courts
of your State be expected to grant immunity to a foreien State which
establishes that the ultimate cbject of the contract was for a public
purpose or the contract was concluded in the exercise >f a '‘public”

or "sovereign” function?

(¢) In a dispute relating to a foreign State's breach of a contract of sale,
would courts of your State be expected to grant immuniy to a foreign
State which establishes that its conduct was motivated by public

interests?

(d) In any dispute concerning a commercial transaction, is the nature of the
transaction decisive of the question of State immunity., if not, how
far is ulterior motive relevant to the question?

ECGYPT

driginal: Arabic/
37

/
/37 October 19807

(a) Ordinary acts which are not related to the exercise of ;overeignty
and commercial acts (see the answer to question 3).

{b} See the reply to question 3.
(c) See the reply to question 3.

(d) See the reply to question 3.

¥ In this questionnaire, where the term "State" is used in connexion with
A\l
S:o:—publlc' acts it also covers any agencies or instrumentalities of the foreign
ate.
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FEDERAL REPUBLIC OF GERMANY
/Original: German7
/23 October 19807

 Please refer to the comments contained in the note of 7 Auzust 1979 24/
and the- avove-mentioned court rulings. 25/

HUNGARY

/Original: English/
35 August 19807

The new judicial practice, since the Law-Decree came into force only last
vear, Has not yet been developed. It is likely that the Judiciil practice will
develop towards the distinction between the public acts and non-public acts in
accordance with the demands of life.

KENYA

/Original: English/
/19 March 19807

Kenys has no laws, regulations or precedents regulating th: subject matter
contained in guestions 3 %o 11 of the questionnaire.

LEBANON

/Original: French/
.£§0 June 19897

There is not sufficient judicial practice on which to base a reply concerning
all aspects of this question. It may,however, be noted that, i1 the context of
the question as a whole, “he above-mentioned judgement of the B:irut Court of
Appeals of 1 February 1967 allowed the objection of a foreign S:ate, on grounds of
immunity, to a claim for oDayment of fees filed against it by a lLebanese lawyer.

24/ pPart II (A) (1) {a).

25/ For the general orinciples of the above-mentioned cour: rulings,
see part (II) (A) (1) (b). The complete court rulings will app:ar in volume 20
of the Lecislative Series.




A/CN . L/3L3
English
Page 61

The grounds for so doing were that the dispute between the State and the lawyer
had arisen from a consultation provided by the lawyer to the defandant State
concerning a pleasure yacht belonging to that State; it was not found that the
yacht was used exclusively for its private or commercial interests since it was
established that the lawyer, in his consultation, had taken the view that the
foreign State, which owned the yacht, was justified in claiming an exception to
immunity in consideration of the public interests for which the ressel was used.

NETHERLANDS

/Original: English/
L7 July 1980/

(a) Wo. For example, immunity will in principle be refused in cases
concerning trade contracts and torts under civil law committed by a State against
a private person and which could have been committed by a private person.

(b) In principle, no.

(¢) In principle, no.

(d) See reply to question 3; in principle the decisive facior is the nature
of the transaction governed by private law and not the motive for the transaction.

PORTUGAL
[Criginal: French/
/1

6 July 198¢/

Not arplicable.

SWEDEN

/Original: English/
/% March 19807

See reply to question 5.

SYRIAN ARAB REPUBLIC
/Original: Arabic/

We have answered this question in our preceding reply.
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TOGO

,Original: French/
;T March 19807

(a) It may be assumed that if a foreign State entered into a contract under
private law - loan, sale, guarantee, lease, etc., - for the mangrement of its private
domain, it could be treated like any other party by the competert Togolese court
by virtue of a clause in the contract or by application of the rormal rules
conecerning competence.

On the other hand, commitments assumed in its capacity as & public authority,
such as the guaranteeing of government loans and the provision ¢f State technical
assistance, would be outside the area of competence of the ordirary Togolese
courts. In such cases, tke agreement usually specifies how distutes are to be
settled, by conciliation end arbitration. '

(b) In a dispute relating to a contract of purchase of gocds, it may be
expected that the Togolese courts would recognize the immunity ¢f a foreign State,
which proved that it had concluded the contract in the exercise of a public or
sovereign function.

(¢) Ina dispute relating to a foreign State's breach of & contract cf sale,
it may be assumed that, in the absence of a clause assigning jurisdiction, the
Togolese courts would grant immunity to & State, being the seller, which established
that its conduct was for rublic interests in exercise of its sovereignty. For
example, an embargo on sales imposed for political reasons would be a recognized
ground for the granting of immunity.

(d) A commercial transaction to which a foreign State is a party is governed
by commercial law. The agreement normally specifies the procedure to be followed
in case of dispute, namely, arbitration cr recourse to the ordinary courts. In
the asbsence of a specific clause, the dispute must be submitted to the competent
court in accordance with the normal procedural rules. The difficulty would
remain, hcwever, with regard to execution of the decision, which could be levied
only on property of the private domain and, if the property is situated outside
Togo, by exequatur of the judge of the place where it is situated.

TRINIDAD AND TOBAGO

/driginal: English/
/34 June 19807

Question 7 of the questicnnaire in the light of the answer ziven on
question 6 does not apply.
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TUNISIA

/Original: French/
/

[
3 February 19817

See the reply to guestion 2.

UNION OF SOVIET SOCIALISY REPUBLICS

/

58 April 19807

OI

riginal: Russian/

Soviet legislation doas not draw any distinction between 'public acts"
and "non-public acts” of foreign States.

UdITED KINGDOM CF GREAT BRITAIY AND NORTHERN IRIELAND

/Original: English/

/17 September 1980/

(a) The types of acts of Toreign 3tates not covered by inmunities are set out
in sections 3 to 11 of the State Immunizy Act.

Some of these exceplions tc immunity could be regarded as having been already
accepted in earlier judicial decisions - in particular, sectior 3 reflects the
decision of the Court of Appeal in the case of Trendtex Trading Corporaticn v.
Central Bank of Nigeria, section 6 reflects the earlier decisicn in the case of
Lariviére v. Morgan ((1849) 2 House of Lords cases 1) and section 10 reflects the
decision of the Privy Council in the case of the Philippine Admiral.

(b) There is no recent decided cace In United Kingdom courts turning
precisely on this point. But where the case comes within the State Immunity Act,
the courts weculd ot grant immunity to = foreign State in a disyute relating to a
contract for the urchase of goods, whetl.zr or not the ulti..ate object of the
contract was for a publlc purpose or tne contract was concluded in the exercise of

"public’ or "sovereign’ function. The commercial transactions; in respect of
whlch immunity will no loager te granted under the Act include 'any contract ror
the supply of goods or services” (sect. 3 {3} (a)).

(c) The answer to this question cannot be now regarded as clear, since the
recent case in which this question was a crucial issue, 1 Congreso del Partido,
is expectad to be heard on appeal by the House of Lords. It will be seen from a
study of the two judgements delivered in the Court of Appeal by Lord Denning and
by Waller, L. J., that although both ju& zes agreed that regard nust be paid to the
nature of the act or dispute in question, they differed in applying this apprcach

/e
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to a case in which a breach cf a commercial contract occurred for rolitical reasons.
On the one hend Waller, L. J., said:

"In my opinion in this case it was the act of the Government cf the
Republic of Cuba which rrevented these cargoes from being delivered.
I do not think it is possible to say that the act was clearly
commercial i~ its nature. It was no* like the Empire cf Iran a
mere refusal to foot the hill for th. work done. It was not like
the case of Trendtex Trading Corporation v. Central Bank of Nigeris
{1977) 1 Queen's Bench 529, where there was a cancellation of
contracts because too much had been ordered. No suggestion hes
been made that it was in the commercial interests of the Repultlic
of Cuba to cease trading with Chile. On the contrary, it was a
political decision, a fcreign policy decision which bore no
relatior. to commercial interests. The dispute would bring into
question 'Legislative or international transactions of a foreign
Government, or the policy of its executive’' (see per Lord Denring
in Rahirtoola (1958) Appeal Cases 422). I am of opinion therefore
that sutject to certain subsidiary points with which I must deal
the Repiblic of Cuba is entitled to claim sovereign immunity in
these two cases.'

On the cther hand, Lord Denning said:

“Such an act - a plain repudiation of & contract - cannot be
regarded as an act of such a nature as to give rise to sovereign
immunity. It matters nct what was the purpose of the repudiation ...
Tt was in fact donme out of anger at the coup d'état in Chile end

out of hostility to the new régime. That motive cannot alter the
nature cf the 'act. Nor can it give sovereign immunity where
otherwise there would be none. It is the nature of the act ttat
matters, not the motive behind it."

Lord Denning thought that there could bte no immunity for acts of a Government
motivated by public interest when those acte came not "out of the tlue" but in the
context of an exi~ting contrazct of sale.

(d) The State Immunity Act does not in terms direct the courts to have regard
to the nature of a transacticn rather than to the ulterior motive inderlying it;
but the excerptions to immunity which are set out in sections 3 to 11 of the Act are
so formulated as to require that attention be directed to the objective nature of
particular transactions and not to their purpose. This is particularly true cf the
definition of “commercial transaction” in section 3 (3) of the Act.

The Act does not deal expressly with the question of the nature or motive
of a breach c¢f contract, &n issue which har been examined in the 1 Congreso del
Partido case, and which is expected to be determined by the House ¢f Lords on
anpeal.
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UNITED STATES OF AMERICA

iginal: English/

/Or
/29 April 19807
(a) No, jurisdictional immunities cannot be successfully invoked before
United States cowi+s in connexion with "nc:-public” acts of Jfoeign States unless
a foreign State couid claim such an immunity by virtie »f a st pulation in an
international agreement. See sections 1604 and 1605 of the TSI Act.

The types of 'mon-public” acts of foreign States mnot covered by immunities
as specified in section 1605 include commercial activity with certain types of
contacts with the United States; rights in property <taken in v:olation of
international law; rights in property in the United States acquired by succession
or gift or rights in immovable prorerty situated in the United States; non-
commercial torts; and suits in admiralty based on a2 commercial activity.

{b) No. Section 1603 (d4) of the FSI Act provides that tle commercial
character of an activity shall be determined by reference to tke nature of the
course of conduct or particular transaction or act, rather-thar by reference to
its purpose. In United Furam v. Union of Soviet Socialist Reptblics, 451 F. Supp.
609 at 611 (1978), a United States distrizt court., after quotirg section 1603 (d),
emphasized that the “purpose of an activity - here, allegedly, to pramote the goals
of the cultural exchange agreement - is irrelevant in determining its commercial
character’.

(¢) No. In some circumstances, tke foreign Government might plead as a
defence the United States act of state doctrine, which "precludss the courts of
this country (the United States) from inquiring into the validity of the public
acts of a recognized foreign sovereign Fower committed within its own territory'.
Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 401 (1964). The doctrine applies
to "acts done within their own States, in the exercise of goveraimental authority..."
Underhill v. Hermandez, 158 U.S. 250, 252 (1897). However, the act of state
doctrine does not extend "to acts committed Ly foreign sovereigis in the course
of their purely commercial operaticns”. Dunhill of London, Inc. v. The Republic
of Cuba, 425 U.S. 382, 705 (1976) (plurali=y opinion; emphas.s added).

(d) The nature of the transaction is decisive of the quesion of State
immunity. See section 1603 (d) of the F3I Act. However, in addition to acts
falling within the act of state doctrine describted in the answer to question T (c)
above, certain types of regulation by foreign States of commerc:al activity will be
considered under section 160L as public in character and a dispute concerning a
commercial transaction may be dismissed by a United States court on the basis of the
general sovereign immunity provided for governmental activity ir section 1604, For
example, in International Association of Machinists v. Organization of Petroleum
Exporting Countries, (OPEC), 477 F. Supp. 553, 565-69 (C.D. Cal. 1979), a United
States federal court held that the regulation of oil pricing by OPEC members was a

/oo
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public, not commercial, activity; the court dismissed the plaintiff's complaint
alleging price setting in viclation of United States antitrust laws.

YUGOSLAVIA

/Original: -English/
/12 August 19807

The answer to this question is partially contained in the reply to the
preceding question.

Under subparagraph (a), it is not possible to provide an explicit answer to
this question in view of the absence of the practice and elaborate theoretical
analysis of this subject-matter.

Under subparagraph (b), an answer could be given to the effect that if the
analysis of & factual state ¢f each concrete case, above all the ccntent and the
purpose of a contract of purchase of goods, could prove that the ccntract was
concluded for the purpose of exercising a public function, in that case a foreign
Szate would te accorded jurisdictional immunity.

Under siubparagraph (c), although there is no court practice, & foreign State
would be grauted immunity in case of a breach of contract cf sale if it was
¢istahlished that the State was motivated by justified public interests.

Under subparagraph (d), it can be said that the nature of commercial
transaction, as well as of other contracts of purchase of goods, wculd not in itself
be decisive of the question of State immunity. In this case alsc the actual motives
o a commercial transaction, that is, reasors, the nature and objectives of that
legal transaction would be decisive for the decision whether there exists
Jurisdictionsl immunity or nct.
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Question 8

If "non-public” activities of a foreign State in the territory of your State
are such as to be normally susceptible to payment of taxes, duties or other
levies, would the foreign State be required to pay them or vould it be
exempted in all cases or on the basis of reciprocity?

BRAZIL

jriginal: English/

[
/5 June 19807

The foreign State would have to pay the taxes, duties or other levies in
connexion with "non-public’' activities.

EGYPT

/original: Arabic/
/3T October 19807

The activities of forzign States in Egypt are subject to ta< on commercial and
industrial profits even if such activities are conducted through a public company
belonging to the foreign Government, provided that it is a comme~cial or industrial
establishment operating in Egypt, and even if its economic activity is limited to
one transaction. This is in accordance with the provisions of paragraph 2 of
article 30, article 30 bis and article 32 of Act No. 1b of 1939., The:dividends of
these companies are subject to tax on income earned in Egypt in any manner
whatsoever, even indirectly, under the terms of article 1 (a) of Act No. 1k of

1939.

FEDERAL REFUBLIC OF GERMANY

/driginal: German/
[53 October 19897

If tke non-pudlic activities of a foreign State meet the substantive
requiremerts of a tax law governing the conditions of tax liability, the levying
of the tax is not excluded either on the grounds that the activities are those of
a foreign State or because that State does not levy a tax or would not levy a tax
for reasons of reciprocity in similar conditions involving the Federal Republic of
Germany. Waiver of the levying of taxes on the basis of reciprccity is not provided
for either in general rules or in international agreements. There is, in the view
of the Federal Government, no general rule of international law requiring the
non-public acts of foreign States to be exempted from taxes and levies.
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HUNGARY

—

/25 Aigust 19807

[Original: English/
?

If a foreipn State displays '"non-public activities" it shall par the taxes,
duties or other levies which relate to leral entities under the personal effect
of the law. According to paragraph 12 of Decree No. 11/1966 of the Jinister of
Finance on duties, a foreign State is exempted from duties on the basis of
relevant convention, reciprocity of international practice.

KENYA

/Original: English/
/19 Yarch 19807

Kenya has no laws, regulations or precedents regulating the sutject matter
coatained in questions 3 to 11 of the questionnaire.

LEBANOH

riginal: French/
0 June 1980/

/L
/

0
3

The law on income from commercial and non-commercial occupatiors of
12 June 1959, in the context of the questionnaire, establishes two c:tegories of
exemption subject to reciprocity:

(a) For salaries of diplomatic or consular personnel (art. 7, para. T).

(b) For income or earnings from accounts belonging to diplcmatic or consular
missions (art. 71, para. 5).

However, the law makes no mention of income from commercial operations carried
out by foreign States or their agencies. There is no fiscal jurisp:rudence on the
question.

NETHERLANDS

/Orizinal: English/
/17 Tuly 19807
In principle a foreign State is required to pay such taxes, duties and levies

(e. g. VAT in connexion with a commercial ssles contract between a foreign State
and a Dutch vendor).
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PCRTJGAL

/0O:riginal: French/
/15 July 1980/

There is no provision in Portuguese domestic law that exempt:; a foreign State
from taxes, dutiec or other levies which it must pay for engaging in "non-nublic"
acts; furthermore, no principle of internstional law recognized in Portugal provide
for such an exemption. However, some international agreements to which Portugal
is party deal with exemptions of this type.

SUEDEN

/0-iginal: English/
/I March 19807

The foreign State would be required to pay the taxes.

SYRIAM ARAB REPUBLIC
/Original: Arabic/

The noa-public acts of a foreign State in Syrian territory are always subject
to an agreement concluded between the two States on the matter. 'The agreement
usually states whether the foreign State is exempted from taxes and levies on its
non-public activities in Syrian territory.

TCGO

/Original: French/

/7 March 19807

Non-public activities of a foreign State in Togolese territorsy are normally
subject to regular taxes and to the payment of socizl insurance contributions unless
there is a convention providing exemption, which may be granted sibject to the
principle of reciprocity.

TRINIDAD AITD TOBAGO

/Original: English/
/2+ June 19807
It can be stated that while exempt from taxation in Trinidad and Tobago per se,

a foreign State would be required to pay for services rendered to it by agencies
of the host State.



A/CN.L/3k3.
English
Page T0

TUNISIA

/Orizinel: French/

ri
/3 Tsbruary 1981/
As regards taxation, the main criterion is the nature of the a:tivity cerried

on. If a profit--saking activity is invol ed, whether it is zarried on.by a foxean
State or a.foreign private entitv. it is subject to a'l the taxes lavied under

Tunisian law on the activity in questiocn.

UNICN OF SOVIET SOCIALIST REPUBLICS

/Orizinal: Pussian/
Lé ipril 19897

If activities of a legal person belonging wnolly or partly o i foreign State
are conducted in the territory cof the USSR, the rulec of the Decree on income tax
pdyable by foreign legal and natural persons dated 12 May 1978 (ng)mosti

Varkhovnogo Soveta SSSR, 1978, No. 20, p. 313) are extended to that persom.

In such ceses the claim for the payment of taxes is not presented to the
foreign. State but to the legal persons concerned, including the representatives of
those legal persons in the territory of the USSK.

A foreign legal person is a company, Iirm, corporation or any >ther
organizetion estabiished according tc the laws and regulations of a foreign State.

Under article T of the Dscree of 12 May 1978, with a view to tie elimination of
daouble taxation or to mutual cxemption from taxes ard levies. their collection
from foreign legal and natural persons may be discontinued or limit:=d in accordance
with agreements conciudecd by the USSR with foreign States. The collzction of taxes
and levies may also be discontinued or limited on & reciprocal basis in cases where
similar measures are applied in respect of Soviet leral and natural persons in the
foreign Stete concerned.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

/Original: English/
/17 3epiember 19807

The question of proceedings to enforce liability for some forms ol taxation
is dealt with in section 11 of the State Imrunity Act, which providas that o State
is not immune as respects proceedings relating to itvs liability for value added *ax,
any duty of customs or excise, Oor any agricultural levy or rates in respect of
nremises occupied by it for commercial purposes. Proceedings regariing possitle

/...
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liability for: any other form of tax are expressly excluded by se:xtion 16 (5) of
thé Act from its provisions dealing with immunity from jurisdiction, but a State
would generally be regarded-at present as. immune from such procez=dings under United
Kingdom common law. Proceedings in regard to taxation claims arz excluded from the

European Convention on State Immunity.

For the most part liability for the taxes listed in section 11 would be
incurred by a State only in the course of commercial activivies. Taxation in
connexion with the diplomatic or -consular-activities is, of course, dealt with
separately under the legislation giving effect to the Vienna Convention on
Diplomatic and Consular Relations.

The State Immunity Act does not deal with the question of substantive liability
to taxaticn, and there has been no recent legislation on this question. The United
Kingdom has found it difficult to deduce from detailed examination of the practice
of other States in the field of taxation of foreign sovereigns any very clear rules
or principles in this area. The practical position in the United Kingdom in regard
to taxaticn of commercial activities of foreign States in the United Kingdcm is
as follows: foreign States enjoy at present complete immunity from UK taxation on
income and capital although companies (even if wholly owned by foreign States)
whose shares they cwn would still be liable in principle to normal corporation tax.
If, however, the assets of the company wholly owned by a foreign State were to be
transferred to the direct beneficial ownership of that Covernment, the income
arising from the assets would be free both of corporation tax and income tax.
Specific legislation (Finance Act, 1972 section 98 (4)) gives fcreign States a
dividend tax credit on equity shares in United Kingdom companies. On the other
hand, foreign States are treated as liable to VAT and customs duties (apart from
diplomatic or consular purchases or imports). With the excepticn of diplomatic or
consular property, for which special arrangements are made, protrerty occupied by
foreign States for commercial purposes is treated as liable for rates and only in
a few cases where there was some claim to diplomatic or consular privilege has there
been any cquestion of non-rayment of rates or claims for exempticn.

UNITED STATES OF AMERICA
/Original: English/
429 April 19807
Section 892 of title 26 of the United States Code (the Internal Revenue Code)
provides iIn general that income from sourceg within the United {tates received by a

foreign Government is not included in gross income for the purpcses of the Internal
Revenue Code and is exempt from taxation. This section reads as follows:

"The income of foreign Governments or international organi:zations received
from investments in the United States in stocks, bonds, or other domestic
securities, cwned by such foreign Governments or by internstional
organizations, or from interest on deposits in banks in the United States
of moneys belonging 1o such foreign Governments or international
organizations, or from any other source within the United ftates, shall not
be included in gross income and shall be exempt from taxat:on under this
subtitle "
f...

f
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On 15 August 1978, the Commissioner of Internal Revenue proposed regulations
relating to the taxation of income of foreign Governments. These regulations, which
have not yet been adopted, wculd not exempt a foreign Government from taxation for
tme following types of income: (1) income derived by a foreign sovereign from
commercial activities in the United States; (2) income derived by en organization
created by a foreign sovereign that does not qualify as a controlled entity (an
organization wholly owned by a foreign sovereign which, inter alia. does not engage
in the United States in commercial activities on more than a de mirimis basis);

(3) income derived by a controlled entity from commercial activities in the

United States even though on a de minimis basis.

A copy of the proposed regulations, which appeared in 43 Federal Register
36111-3611k. 26/

YUGOSLAVIA
/Or:.ginal: English/
/12 August 19807

—

Foreign legal persons, including foreign States, are not exem>t from the
rayment of taxes, duties or other levies, unless an international :greement
stipulates otherwise.

26/ Part II (4) (3) (b).
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Question ¢

Are courts of your State entitled to entertain jurisdiction over any rublic
acts of foreign States? If so, please indicate the legal grounds on which
competence is based, such as consent, or waiver of immunity, or voluntary
submission, etec. If jurisdiction is exercised in such cases, does it mean
that the doctrine of State immunity is still recognized by the courts?

BRAZIL

/Original: English/
/5 June 19807

There is no precedent on the subject. However, in Brazilien law there is no
rule that prevent Brazilian courts from suing and trying foreigr States for their

public acts, provided the foreign States concerned agree to suct an exercise cof
Jurisdiction.

EGYPT
sOriginal: Arsbic/
127 October 19807

The Btate may waive Jjurisdictional. immunity and, in such ar. event, the case
would be heard by the Egyptian court (mixed appeal, 29 May 1901 .

FEDERAL REPUBLIC OF GERMANY
/Original: German/
/23 October 19807

According to the general rules of international law which :re binding on
German courts pursuant to article 25 of the Bdsic Law,’ foreign Hitates in principle
enjo% ;mmunlty for public activities (Federal Constitutional  Court Rulings 16,

27, 61

However, if the State in question waives immunity, German Jjurisdiction may be
applied. Such renunciation in an individual case does not, ‘however, preclude
recognition by the courts of the principle of State immunity.
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HUNGARY
/Original: English/
/25 August 19807

The  jurisdiction of_ a Hungarian court of ‘law.or other authority is éxcluded
(Law-Decree; ‘sect. 56,:item a): if; however, a torelgn State, or gncorgan.of the
State or a foreign administrative body have expressly waived the 1ight to immunity,
then the Hungarian jurisdiction exists (Law-Decree, sect. 57, pare. (1)).

KENYA
/Original: English/
£i¢- March 19807

Kenyea has nbo laws, regulations or precedents regulating-the subject matter
contained in questions 3 to 11 of the questionnaire.

LEBANON
/0riginal: French/
/30 June 1980/

As the laws and judicial practice stand at present,. the replir is in the
negative.

NETHERLANDS
/Original: English/
/17 July 19807

In a decision of 17 October 1969, NJ 1970, 428, Netherlands {earbook of
International Law 1970, 232, Attorney General of the USA v. N. V. Bank voor Handel
en Scheepvaart, the Supreme Court. held thst-"there exists no rule of international
law which forbids Dutch courts to examine whether confiscatory acts of another
State are contrary to internmational law'. If an opinion on the l:gality of an
action by a foreign State comes up in a cease to which the foreign State is not a
party (e.g., & dispute over the ownership of confiscated property), the gquestion of
the State's immunity does riot arise. In such cases, the competen:e of the court is
governed by the provisions of the Code of Civil Procedure which state the legal
grounds on which the competence of the courts to deal with civil zases is based.
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However, State immunity can be successfully invoked if a foreign State is called as
defendant in a case concerning a public act, unless the foreign {itate expressly
waives its right_ of immunity, in which case the foreign State 1is not being
subjected azainst its will to the jurisdiction of the Dutch couris.

PORTUGAL

jriginal: French/

i
/6 July 19807

Nothing to add to replies 2, 3 and 6.

SUDAIT

/Original: English/
/39 May 19807

Yes. Competence is based on waiver of immunity and volunta:y submission. Yes.
The doctrine is recognized and the courts may not order execution unless the
foreign State voluntarily waives its immunity in respect thereof (applying Vienna
Conventior). '

SWEDEN

/iriginal: English/
[+ March 19807

The coctrine that the validity of the public acts of a fore.gn State must
not be questiocned finds little support in Swedish judicial pract.ce, which dces not
a _priori exclude an examination of the validity of such acts under international
law if the question arises in litigation between private parties. It is clear, on
the other hand, that Swedish courts would not consider themselves entitled to
entertain proceeding against the foreign State itself in respect of its public
acts.

SYRIAN ARAB REPUBLIC

/[Original: Arabic/

The principles of international law relating to the jurisdictional immunities
of foreign States and thelir property are recognized by Syrian courts.
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T0OGO

,/Criginal: French/

, T March 19807

Togolese courts are not entitled -~ in the absence of a special convention - to
entertain jurisdirtion over any public achts of foreign States.

TRINIDAD AND TOBAGO

,/Original: English7
,24 June 19807

Courts of Trinidad and Tobago are entitled to entertain juwrisdiction over any
public acts of ‘foreign States on the legal ground of consent of the foreign
sovereign. When Jurisdiction is exercised in such cases, it is in effect an
application of the doctrine of state immunity, albeit an except:.on, and is regarded
as such by the courts. Tae courts of Trinidad and Tobago will not implead a
foreign sovereign, that is, they will not make him a party to the action against
his will. They will neither seek to recover specific property o1 damages or seize
or detain property over which he exercises control or which he specifically claims.
But before that stage is reached the courts have the inherent power to entertain
jurisdiction over a suit involving the foreign State. In pract..ce, advice frcm
the executive would suffice to invoke jurisdictional immunity.

TUNISIA
,/Original: French/
.3 February 1981/

See the reply to question 5.

UNIC! OF SOVIET 3OCIALIST REPUBLICS

,Original: Russian/

,28 April 1980/

By virtue of the legislation referr=d to in paragraph 1, 2°°/ Soviet courts
are empowered, with the consent of the competent authorities of the foreign State,
to examine an action brought against that State; this exception. however, does not
mean that the principle ‘of State immunity has been repudiated.

gz/ Paragraph 1 refers to the reply to question 1.



A/CW.4/343
English
Page T7

UNITED KINCDOM OF GREAT BRITAIN AND NORTHERN IRELAND

Original: English/
I

i
/17 September 13807
As has been explained, the distinction in United Kingdom law between acts
where immunity wi .1 be granted and acts vhere it will not does not turn precisely
cn whether the acts ‘are public or non-public. To the extent that the term “public
acts" may be identified with acts jure imperii, United Kingdom courts are entitled
to exercise jJurisdiction where a dispute involves such acts only on the basis of a

waiver of immunity or a vcluntary submission to the jurisdiction. It is not
thought that there is any substantive difference so far as consejuences for
imminity are concerned between the terms "waiver” and "submissioa to the
Jurisdiction". The rules in regard to submission to the Jurisdi:tion are set out
in detail in section 2 of the State Immunity Act: With one excejtion, these rules
reflect the previous law as it emerges from decided cases. .The 2xception concerns
the rule in section 2 (2) ‘that a State mey submit to the jurisdi:tion by a prior
written agreement. It was clear from earlier decided cases: Mizhell v. Sultan of
Johore /IBOL7 1 Q.B. 149, Duff Developmert Co. v. Kelantan Goverment /192L4/ A.C.
797 and Kahan v. Pakistan Federation /1951/ 2 K.B. 1003, that waiver to be
effective had to take place “"before the court’, that is in respe:t of proceedings
actually begun. Section 2 (2) has altered this rule but, by virtue of section

23 (3), section 2 (2) will not apply to sny agreement concluded »efore

22 Movember 1978 (the date of entry into force of the State Immuiity Act).

The exercise of jurisdiction on the basis of a waiver or suomission by a
foreign State is not regarded by United Kingdom courts as in any way inconsistent
with the doctrine of State immunity.

UNITED STATES OF AMERICA

/Original: English/
/39 April 19807

Except as otherwise provided in an international agreement, a foreign State
is immune from the jurisdiction of United States courts except a:; provided in
sections 1605, 1606 and 1607. The exceptions contained in sections 1605 through
1607 deal also with waivers of immunity (sect. 16C5 (a) (1)) and counterclaims
in any action brought by a foreign State or in which a foreign S:.ate intervenes
(sect. 1607). Thus, a United States court has jurisdiction over the public acts
of foreign States in instances in which they have waived their iimunity or they
have brought or intervened in an action.
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YUGOSLAVIA

/Or: ginal: English?
/12 August 19807

Court practice entertains the possibility whereby a foreign Suate can waive
jurisdietioral ir~unity. Thereby, and only .in a.concrete case, would such an
immunity be volun.arily suspended. Since. it is believed that jurisdictional
immunity éonstitutes a specific privilege of:a foreign:.State, it ciun, therefore,
proceeding from its own interests, waive such a privilege. In literature quoted
is & decision of the Supreme Court of Serbia (67-3643/66) in which a position was
taken to the effect that in a dispute, arising in connexion with the execution
requested by a foreign State, from a court of general competence, such a State
could no longer in the same dispute raise the question of jurisdic;ional immunity,
since, in ‘the specific cace, it has waived jurisdictional immunity. However,
courts, in prineiple, do not have the right to:exercise court comp3tences in
connexion with the exemining of public acts of a foreign State.
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Question 10

What rules are in force in your State, if any, governing:

(a) Waiver of jurisdictional immunities of foreign States

(b) Voluntary submission by foreign States; and

(c) Counter-claim against foreign States?

BRAZIL

/Or .ginal: Engll.h/
15 June l9ag/
There is no precedent on the subject. But probably Brazil..an courts would

apply to thi§ question the procedural rules which regulate the »rorogation of their
Jurisdiction in genersal.

EGYPT
/Original: Arabic/
/27 October 19807

There are no legal rrovisions governlng the waiver of juriidictional immunities
of foreign States,

Although States are entitled to jurisdictional immunity, they may decide to
submit voluntarily (see the answer to question 9).

Counter-claims are subject to the same regulations as thos: governing original
claims .

FEDERAL REPUBLIC OF GERMANY

Z_ riginal: Genmqi7
/23 Octover 1980/

If a State waives immunity, the exemption from jurisdiction afforded under the
general rules of international law may be lifted so that the country in which the
court is situated may exercise jurisdiction. Such a renunciatis>n takes the form of
a statement in international law which, if made before a government body, cannot be
revoked.

/...
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According to German legal literature, a counter-claim against a State is
possible if it has waived immunity in order to institute proceedings itself.
Fowever, the counter-claim is-considered permissible only if the stbject-matter is
¢irectly comnected with the claim involved in the proceedings. _A rumber of authors
make the further restriction that the counter-claim may only be used as a defence
egainst the claim and not for an independent action against the foreign Sktate.

HUNGARY
/Originel: English/
LEB Augist 19897

In virtue of the Law-Decree, section 57, paragraph (1), proceedings against
a foreign State may be instiluted before a Hungarian court of law cr other public
suthority if the foreign Stale has expressly waived the immunity. According to
this Law-Decree, paragraph (2), in case of a waiver of immunity the Hungarian
Jurisdiction shall also extend to a counter-claim arising out -of the same legal
relation.

KENYA
Zﬁ}iginal: Englis§7
Lib March 193Q7

Kenys has no laws, regulations or precedents regulating the subject-matter
contained in questions 3 to 11 of the questionnaire.

LEBANCON

riginal: Frenqﬁ?

/0
/30 June 1980/

(1) There can be no waiver of jurisdictional immunities of foreign States
except, it seems in the cese of commercial sctivities,

(2) Voluntary submissicn is allowed.

(3) Counter-claims presuppose a waiver of immunity (which is not allowed
in the circumstances indicated in para. {1) above).

/i eesa
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NETHERLANDS
/Orizinel: Engli sh/
/17 Tuly 19807

(a) A foreign State can explicitly waive its jurisdictional immunities, Such
waivers are accepted by the Dutch courts.

(b} A foreign State can submit voluntarily to the jurisdiction of the Dukeh
courts, Jor example by -acopting a jurisdiction clause in a tradz contract or by
appearing in court and meking a defence against a claim,

(c) When a foreign State is the plaintiff and the defendaat lodges a counter-
claim, immunity cannot be invoked so long as the counter-claim remains materially
connected to the case brcught by the foreign State: Supreme Coart,

17 November 1969, NJ 197C, 428 (see reply to question 9 atuve).
FORTUGAL
/Orizinal: French/

/16 Tuly 1980/

Nothing to add to replies 2 and 3.

SUDAN
Lﬁriginal: Englis}g_-/_'
/29 vay 1980/

Our courts apply English common law rules and the Vienna Convention in
respect of (a), (b) and {c).

SWEDEN
_/_E)-ri ginal: En'gli's}}j
/I March 1980/

No particular rules have been formulated concerning these natters,

SYRIAN ARAB REPUBLIC
JOriginal: Arabic/

We have explained in our reply to question 1 all the circumstances relating
to this question.

Juun
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TOGO

Larigin al: Frencgl/-
L?'Marcn 19897

In the absence of laws or judicial practice, it is not possitle to say how
the jurisdictional immunity of a foreign State could be waived, ex:ept in case of
voluntary submission. By application of the principle of reciprocity, it may be
assumed that, if Togo was sued by a foreign State, it would considar itself entitled
to bring a counter-claim against that State.

TRINIDAD AND TOBAGO

_/_arigin:ﬂ: Engliszj
/24 June 19807

A Trinidad and Tobago court can only exercise jurisdiction over a foreign
sovereign if he waives the immunity from suit to which he is entit..ed. The basic
principle-is clear enough: if a foreign sovereign comes to the court as plaintiff,
or appears without protest as defendant, in an action, he has subm.tted to the
Jjurisdiction with respect to those proceedings and to all matters :ncidental to
them. However, the immunities must first be claimed by the sovereign or drawn to
the Court's attention by advice of the execitive, It is clear, hovever, that the
gubmission must be a genuine act of submission, If the foreign sovereign or his
agent raises no objection at the outset of a suit commenced againsi him, it is still
open to the sovereign to plead his immmity at a later stage, provided he can show
that he had not been aware of the right of immunity he was foregoirg by entering
e defence to the claim, or by giving security for costs, or other similar act, or
that his agent had acted without his knowledge.

On the other hand, once an action has become res judicata, it is not open to
the unsuccessful party to obtain an injunction to prevent the foreign sovereign
enforcing the court's decision, even if the issues concern the subject matter of
the previous litigation: this is & new aciion, and the proceedings must be stayed
if the sovereign pieads his immunitv. Similarly, even if a toreigr soveresign has
waived his immunity end & decision has been given against him, it is not possible
for the successful plaintiff to proceed to execute the judgement against the
sovereign without his consent.

TUNIEIA

riginal: Frenc&?

0
3 February 1981/

L
L
As indicated above, there is at present no specific legislatioa in Tunisia

relating to the jurisdictionsl immunity of States, as the CPCC does not provide
specifically for the case of a suit brought against a foreign State, Article 227 of
taoe CPCC presumably applies to counter-claims against foreign States that are parties
to litigatior. brought before Tunisian courts.

/l..
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UNION OF SOVIET SOCIALIST REPUBLICS
[Original: Russian/
/28 april 19807

There are nc special rules in Soviet jurisdiction governing the matters listcd
in paragraph 10, 28/

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRILAND
!_Eriginal: Englisg_"
/1T September 1980/

{a,b) The rules in force have been set out in the answer to question 9,

{(c) The rules in the United Kipgdom in regard to counter-claims are seb out
in secticn 2 (6) of the State Immunibty Act, The question of couiter-claims has
been examined by United Kirngdom courts chiefly in the context of diplomatic rather
than sovereign immunity, but it is thought that the spproach in iection 2 (6) would,
even in the absence of the Act, have been followed by the courts,

UNITED STATES OF AMERICA
_/_6ri,;ina1: EngJLis;L_T
/29 .pril 19807

(a) Section 1605 (a) (1) of the FSI Act provides that a foi'eign State shall
not be immune from the jJurisdiction of United States courts in any case in which
the foreign State has waived its immunity either explicitly or by” implication,
notwithstanding any withdrawal of the waiver which the foreign Siate may purport to
effect except in accordance with the terms of the waiver, Though the FSI Act does
not define the phrase "implicit waiver”, examples of an implicit weiver would
include cases in wvhich the foreign State has agreed to arbitration with respect to
the matter in question, where s foreign State has agreed that the lew of a
particular country should gzovern a contract, or where a foreign {itete has filed
a pleading on the merits, The notwithstanding clause is designed to exclude a
withdrawel of the waiver both after and before a dispute arises «xcept in accordance
with the terms of the originel waiver,

Section 1604 of the FSI Act mekes clear that international agreements
regulating the subject of sovereign immunity teke precedence over the genersl rules
of sovereign immunibty provided for in the FSI Act, For example, there are 11 such
treaties of frienship, commerce, and navigabtion concluded by the United States
weiving the immunity of publicly-~cwned and controlled enterpriset of the contracting

28/ Paragraph 10 refers to the reply to question 10.
/ e w
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parties and subjecting such enterprises to suit, taxation and execution of Judgemezt,.
These treaties are entered irto with Nicaragua, article XVIII, 9 U.3.T. 449 (1955);
Korea, article XVIII, 8 U.S.7. 2217 (1956); tre Netherlands, articls XVIII,

8 U.S.T. 20k3 (1956); the Feceral Republic cf Germany, article XVII[, T U.S.T.

1839 (1954); Japan, article XVIII, 4 U.S.T. 2063 (1953); Denmark, article XVIIT,

12 U.S.T. 908 (1951); Greece, article XIV, © U,S.T, 1829 (1951); Israel,

article XVIIZ, 5 U.,S,T. 550 (1951); Ireland, erticle XV, 1 T.S.T. 735 (1950);

Itely, article XX.V, 63 Stat. 2255, T.I.A.S. 1965 (1948),

(b} A foreign State may voluntarily subuit to the jurisdictioa of a Unitec
States court through & waiver pursuant to section 1605 (a) (1) of t-e FSI Act or by
initiating or intervening in an action in a United States court.

(¢c) With respect to any counter-claim, section 1607 of the FSI Act denies
immunity to a foreign State which brings or intervenes in an action in three
situations. First, immunity would be denied as tc any counter-clain for which the
foreign State would not be enbitled ic Immunil; oadcs vhe general ecceptions to
immunity set forth in section 1605 (e.g., waiver, commercisl activity), if the
counter-clain had been brought as a direct claim in a separate action ageinst the
foreign State. This provisicn is based upon article I of the Europ2en Convention cn '
State Immunity. Secondly, even if a foreign State would otherwise e entitled to
immunity under sections 1604 to 1606, it would not be immune from a counter-cloim
"arising out of the transaction or occurrence that is the subject matter of the
claim of the foreign State". Thirdly, notwithstanding that the for:ign State maoy
be immune in these first two situations, the foreign State nevertheless would not
be immune from a set off.,

YUGOSLAVIA

Lﬁfigilal: EnglisE?
/12 Auzust 19807

The regulations of the SFR of Yugoslavia do not contain explicit provisions on
the waiver of jurisdictional immunities of foreign Statecs, nc> on a voluntary
submission by forerign States. However, tr» answer given undi-.r addeidvm 9 would bo
epplicable in principle,
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Question 11

Whal, are the exceptions or limitations, if any, provided br laws and
regulations in force or recognized by judicial or governmeital practice
in your State with respect to jurisdictional immunities of foreign States
and their property?

BFAZIL
/Orizinal: English/
/5 Jme 19807

The only exception recognized oy Judicial practice is basel on the voluntary
acceptance of jurisdiction.

EGYPT
[(:)-riginal: Arabig-/-
/27 Oztober 19807

There are no laws or regulations relating to jurisdictional immunities of
States and no judicial provisions for exceptions to the principle of immunity.

FEDERAL REPUBLIC OF GERMANY

/original: German/
/23 Oztober 19807
As repeatedly stated, exemption from German jurisdiction ressults, pursuant

to article 25 of the Basic Law, from the application by G=rman :courts of the
general rules of intermational law,

HUNGARY

/6 iginal: Englisl_17
/25 Auvgust 19807
The limitation is indicated by a waiver of immunity. The reciprocity discussed

under item 5 29/ may be evaluated as an exception on the basis »>f judicial practice.
In respect of the landed property of a foreign State in Hungary see item 1, 30/

—

_2_9./ Item 5 refers tc the reply to question 5.
30/ Item 1 refers to the reply to question 1,

faoe
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KENYA

Larigina.L: Engli s}_1_7
_/_-1_9 Marc1 1989_7

Kenya has no laws, regulations or precedents regulating the su>ject matter
contained in questions 3 to 11 of the questionnaire,

LEBANCON

/Original: French/
/30 June 19807

There are no limitations other than thet indicated in paragraph 1 of the reply
to question 10,

NETHERLANDS
Lsriginalz Englisl_ff
/AT Jwy 19807
See reply to question 3.
PORTUGAL
/Originel: French/
/16 July 19807
Nothing to add to reply 3.
SUDAN

/Originel: English/
/29 May 1980/

None, Immunity is absolute unless waived.

SWEDEN
/Originel: English/
/% Marct 1980/

No particular rules have been formulated concerning these matiers.

loee



A/CN.L4/343
Fnglish
Page 87

SYRIAN ARAB REPUBLIC
Zﬁfiginal: Arabic/

We have given the ansver to this question in the reply to question 6.

TOLO .

[ﬁ%iginal: Frencgf
/T Mazch 19807

There are no prov151ons spec1fy1ng ewceptlons or llmltatlons with respect to
the jurisdictional immunity of foreign States or their prOperty. It admlnlstratlve
measures were taken against the property of a foreign State by the Togolese ‘
Government, the Togolese administrative courts would regard-such méasures as
governmental actiocns totally exempt from judicial review and therefore not subject
to any appeal seeking annulment or compensation,

TRINIDAD AND TOBAGO

/Origiial: English/
/24 Juse 1980/

The exception or limitations provided by the common lsw of Trinidad and Tébagd
and those recognized by governmental practice in Trinidad and Tobigo with respect
to Jurisdictional immunities of foreign States and their peoperty relate to:

(i) Actions relating to land within the jurisdiction (e.g., actions to recover
rent from mortgage interest),

(ii) Actions by a local beneficiary relating to a trust fund within the
jurisdiction.

These recognized exceptions derive support from the special treatment accorded
to land by international law as being governed by the lex situs. Under Trinidad and
Tobago law, as a result of the theory of the independence of sovereign States and
the comity of nations, one 3tate should decline to exercise jurisdiction over
another State., As the immunity is an immunity from process, it m:tters not whether
sovereign's property is a warship or a ship employed in commercial service, =s the
proceedings in rem, if allowed to continue will oblige the sovereign to appear to
protect his property. In other words, it should not matter for wtat purpose the
property was employed or even if the foreign sovereign owned the property, as long
as he had some interest in it which required protection. However, due cognizance
by the Trinidad and Tobago courts may be made of decisions from ccmmon law
Jurisdictions where it has been decided that the commercial activities of a State
are subject to the jurisdiction of another State,

/...
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TUNISIA

/Original: French/
/3 February 19817

See the replies to 4uestions Nos. 1 and 2.'

UNION OF SOVIET ‘SOCIALIST REPUBLICS

_/_arig inal: Russi a&'/_
/28 Aoril 19807
Neither Soviet legislation in force nor judicial practice provide for

exceptions or limitations with respect to jurisdictional immunities of foreign
States and their property.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRE..AND

[Orig:nel: English/
/1T Suptember 19807
It is thought that sufficient material on exceptions or limi tations to

Jurisdictional immunities of foreign States and their peoperty ir. the United
Kingdom has already been set out, particularly in the answers to questions 3 and 6.
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UNITED STATES OF AMERICA

1§}iginal: Englisg?
/29 April 19807

Section 1604 of the FSI Act subjects the immunity of foreizn States to
"existing" treaties to which the United States was a party at tie time of the
enactment of the FSI Act and any future treaties. The FSI Act would thus not alter
the rights or duties of the United States under the NATO Status of Forces agreement
or similar agreements with other. countries; nor would it alter :che provisions of
commercial agreements to which the United States is a party, e.z., treaties of
friendship, commerce, and navigation and bilateral air transpcr: agreements calling
for exclusive non-judicial remedies thrcugh arbitration or othe- procedures for the
settlement of disputes. Section 1605 (a) of the FSI Act sets forth the general
circumstences in which a claim of sovereign immunity by a forein State, political
subdivision, agency or instrumentality of a foreign State would not' be recognized
in a United States court. These exceptions include any case whore (1) the foreign
State has waived its immunity, (2) the foreign State has commercial activities with
a nexus with the United States, (3) rights in property taken in violation of
international law are in issue in certain instances involving a foreign State or
agency or instrumentality of a foreign State, (4) rights in immovable, inherited,
and gift property are concerned, (5) non-commercial torts occur:ing in the United
States might give rise to money damages. Section 1605 (b) prov:..des further
limitaticns on the jurisdictional immunities of foreign States iith respect to
maritime liens.

The FSI Act further provides in section 1606 that a foreigr State shall te
liable in the same manner and to the same extent, i.e. actual or compensatory
darages, as-a private individual under like circumstances; but ¢ foreign State,
except for an agency or instrumentality thereof, shall not be liable for punitive
damages.

For additional information concerniag the exceptions and limitations to
immunity of foreign States with respect to counter-claims, see the answer to
question 10 (e).



A/CN.4/343
English
Page 90

YUGOSLAVIA

[ﬁfiginal: Englis§7
/12 pugust 1980/

In the SFR of Yugoslavia there do not exist provisions excluding or restricting
the immunity of “oreign States, but - as nlready stated ~ they irvoke 'the
provisions of intcrnational law", while the execution or attachment of property of
a foreign State cannot be effected withoutl the consent of a competent federal
organ of the executive authority. Here, understandably, account should be taken
of provisions of a number of international conventions which proribit the execution
of a specific type of property of a foreign State or property serving for specific
purposes. 31/

31/ See: The Vienna Convention on Diplomatic Relations, article 22, para. 3,
article 24 and article 27, para. 3.

The Vienna Convention on Consular Relations, article 33,varticle 35, paras. 2
and 3, article 61.

The Vienna Convention on Special Missions, article 25, para. 3, article 26,
article 28, paras. 2 and L.

The Vienna Cornvention on the representation of States in their relations with
international organizations of a universal character, article 23, para. 3,
article 25, article 27, paras. 2 and 3, article 55, article 57, raras. 2 and k4.

The latter Convention does not contain a provision - analogcus to other
three mentioned Conventions - whereby the premises of delegations, furnishings and
other property of a delegation, including means of transport of a delegation, enjoy
immunity from search, requisition, confiscation and measures of execution which,
it seems, is accidental. Tor example, the draft of the United Nations International
Law Commission contained these immunities for the delegations participating in
conferences and in international organizations (art. 54 of the draft), however,
during the Diplomatic Conference in Vienna in 1975, this provisicn did not receive
the two-thirds mejority in the plenary. Consequently, it was drcpped from the text
although none of the delegations wished this to happen. In view of all these
circumstances, it is to be assumed that the inviolability of the premises of the
delegations and of the property therein fezlls under the rule of a customary
international law.

feve
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Question 12

Whan is the status, under laws and regulations in force or in practice
in vour State, of ships owned or operated by a foreign State and employed

in commercisl service?

BRAZIL

/Iriginal: English/
/5 June 1980/
Frori the point of view of navigaticn law, ships owned or ojerated by a
foreign State are granted the same status as that of merchant siiips; as to the
arrest of or bond posting on such ships as a result of Judicial orders there

are no precedents in jurisprudence or legal texts covering the questionm but
probably Brazilian courts would consider such ships as not subject to arrest.

EGYPT
,/Original: Arabic/

,27 October 1980/

The basic legislation governing the commercial activity of foreign ships in
Egypt is contained in the Commercial Maritime Code promulgated in 1883.

FEDERAL REPUBLIC OF GERMANY
/Original: German/
/23 October 1980/

The question as to the status of ships owned or operated by a foreign State
and employed in commercial service cannot be answered with a single reply:

(a) The Federal Republic of Germany is a contracting Stete of the following
conventions:

(1) Internationales Abkommen vom 10, April 1926 zur einhei:lichen Feststellung

von Regeln {iber die Immunitdt der -Staatsschiffe {Interintional Convention
of 10 April 1926 for the Unification of Rules Governinz the Tmmunitv of
State Vessels) (Reich Law Gazette 1027 II. p. 483), wi:h Supplementary
Protocol of 2k May 193k (Reich Law Gazette 1936 IT, p. 303): according to
this convention. the vessels belonging to or used by a State, the
commercial cargoes, as well as the States to whom these vessels beleng or
vho are using them or to whem the cargoes belons, are :subject,with respect
to claims cconceruing the use of the vessels or the transmortation of the
cargo, to the same rulcs =zoverning responsibility and —he same lldbllltles
as private vessels, cargoes and shipping ccmpanies.
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(2) International Convention of 29 November 1969 on Civil ..iability for 0il
Pollution Damage (Feder:l Law Gazette 1975 IT, p. 301). article ¥XI (2) of
this convention states thnt 'with respect to ships owned by a Contracting
State cnd used for ccrrercial rvurposes, eozch State sha .l be subject to

defences bdséd cn"its status as a sovereign State'.

In rery to reservations made Ly several States with roegard to this
provision, the Federal Republic of Germany has, .ike nimerous other
States, made counter-declaraticns.

(b) Where there are no specific international arrangements on this matter,
the principles on State immunity have to be applied in this area as well.

The question whether a ship directly operated by a State is subject to
territorial jurisdiction depends again on whether the operation of the ship
is a public act. This is not the case where State ships are used for commercial

purposes.

HUNMGARY
Lariginal: EnglisQ?
/25 August 1980/

Since the Hungarian Feople's Republic has no seashores, there are no special
regulations in this regard.

KENYA

/
/13 March 1982/

—

6riginal: Englisﬁ?
1

As regards question 12, the Kenyan relevant statute, which is the Merchant
Shipping Act (chap. 389 of the lLaws of Kenya) makes no distinctiosn between
commercial ships owned by individuals and those owmed by foreign States. Therefore
no special privileges are extended to the latter category.

LEBANON
/Original: French/

/35 June 1980/

Article 5 of the above-mentioned Act of 12 June 1959 (see r=ply to question 8)
provides, in paragraph 5, for exemption from taxes on commercial profits, subject
to reciprocity, however, for foreign shipping enterprises whether State-owned
or private.

feoo
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NETHERLANDS

/Original: English/
/17 July 1980/

Since 1937, the Netherlands has been a party to the Convention establishing
certain uniform rules on the immunity of State ships conmcludec¢ at Brussels on
10 April 1926. There are also bilateral intérnationsl agreements which contain
provisions on the immunity of State ships; see for example article 16 of the
Agreement between the Kingdom of the Netherlasnds and the USSR concerning merchant
shipping, concluded on 28 May 1969 (Netherlands Treaty Series 1969, 115).

PORTUGAL
/Original: French,

ZEB July 198Q7

No: applicsble in view of the preceding replies.

SUDAN
lﬁfiginal: EnglisQ?
/29 May 19807

No legislation yet exists covering such matters.

SWEDEN
_}iginalz Englisgf

L
/4 March 1980/

Ships owned or operated by a foreign State and employed in commercial service
have the same status as foreign private ships in cases where sich a status
follows from the rules cf the Brussels Convention 1926 and its additional Protocol
1934 (cf. paragraph 1 atove) 32/ in other cases, however the immunity of such ships
has been upheld. A claim made against a Soviet-owned formerly Estonian merchant
ship by its discharged captain for the payment of wages due to him at the-time
of his dismissal was considered non~justiciable by Swedish cou-ts (Supreme
Court decision 194k, Wo. T6). Merchant ships requisitioned by the Norwegian
Government and chartered by the British Government were consid:red immune
against arrest for the purpose of recovery actions by the Norwegian owners (Suprene
Court decision 1942, No. 24).

PR —

32/ Para. 1 refers to the reply to question. l.
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SYRTAN ARAE REPUBLIC
/driginal: Arabigj-

The Syrian Act on Maritime Trade promulgated by Legislative Decree 86 of 195k
regulates questions relating to ships, whether Syrian or foreign, employed in
commercial serwvice, with regard to ownership, registration, papers, licences,
seizure, vessel and owner insurance, etc.

TOGO

/Original: FreanY
/T March 1980/

There has never been a casc of angary in Togo. Pursuant to agreements with
liner conferences, Togolese maritime traffic is shared in fixed proportions
among the Togolese fleet, fleets governed by conference sgreements and other
fleets.

TRINIDAD AND TOBAGO

Zf}iginal: Englisﬁ?
/24 June 1980/

Under the application of the theory of absolute immunity, State-owned
commercial vessels are generally accorded the same status as other State-owned
property.

TUNISIA

s Original: Frencﬁ?
43 February 1981/

The Code of Maritime Trade refers to."foreign vessels" withcut making a
distinction between foreiga vessels which are owned by a foreign State and those
which are not. It may, therefore, be assumed that, for the purpcses of trade,
ships owned by foreign States are subject to the same legal rule: as are any
other foreign vessels.
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UNION OF SOVIET SOCIALIST REPUBLICS

/Original: Russian/
/28 april 1980/

Ships owned by a foreign State and employed in commercial service fall
under the legislstive provisions referred to in paragraph 1, 33/ and consequently
enjoy immunity. The Mercantile Thipping Ccde of the USSR (article 77) explicitly
provides as follows: "Ships owned by a foreign State are not subject to distraint
in connexion with property claims, except in cases covered by article 61 of the
Fundamentals of Civil Procedure of the USSR and the Union Republics" (Vedomosti
Verkhownogo Soveta SSSR, 1968, No. 39, p. 351).

UNITED KINGDOM OF GREAT BRITAIY AND NORTHERN IRELAND

lﬁfiginal: Englis§7
Zﬁﬁ September 19897

The rules applied by United Kingdom courts to ships owned or operated by a
foreign State and employed in commercial service have been developed in & series
of cases to which reference has ulready been made. Most significant of the recent
decisions which have examined the status of State-owned or operated ships in
commercial service are the Philippine Admiral and I Congresso del Partido. Section
10 of the State Immunity Act now embodies statutory rules in relation to shisz,these
rules denying immunity to s State, as regards both actions in rem and actions
in personam, if at the time when the cause of action arose, the ship was in use
or intended for use for commercial purposes. The primary objective of the rules
set out in section 10 was to enable the United Kingdom to ratify the Brussels
Convention of 1926 for the Unification of Certain Rules concerning the Immunity of
State-owned Ships. The United Kingdom ratification of the Convention however,
as the enclosure to Sir Ian Sinclair's letter of 3 July 1979 rakes clear, was
accompanied by certain ninor reservations, whose essential purpose was either to
simplify the structure of section 10 of the State Immunity Act or to take into
account its rather complicated inter-relation with the Europesn Convention on
State Immunity.

UNITED STATES OF AMERICA

/Original: English/
/29 April 1980/

See section 1605 (1) of the Act, which denies immunity tc a foreign State
in cases where (i) a suit in admiralty is brought to enforce & maritime lien
against a vessel or cargo of that foreign State, (ii) the maritime lien is based upon
a commercial activity of the foreign State, and (iii) the specified notice of
service of process provisions concerning a suit in admiralty lave been observed.

33/ Para. 1 refers to the reply to question 1.
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The purpose of this section is to permit a plaintiff to bring suit in a United States
district court:with respect to a cause of ection arising out of a naritime lien
involving a vessel or cargo of a foreign sovereign without arresthg the vessel

by 1n=t1tut:ng an in personam action against the foreign State in a1 manner

analogous to bringing such a sult_agalnst the United States. The special admiralty
service of notice provisions are designed to avoid arrests of vess:sls or cargo

of the foreign State.

Section 1605 (b) would not preclude a suit in accordance with other
provisions of the Act such ss pursuant to the commercial activity 2xception to
immunity in section 1605 (a) (2).

YUGOSLAVIA

/Original: English/
/12 August 1980/

Vessels used for commercial purposes which are the property of a foreign State,
or a State acting as the operator of the vessel, enjoy the same status-as private
commercial vessels. ' SDeClal status is accorded to vessels used for publit
purposes - vessels of custors, senitery (health) and similar eéontr>l and, of course,
war vessels. In accordance with article 869 of the Law on Maritims and Inland
Navigation of 1977, foreign and Yugoslav wer vessels as well as public and
sanftary vessels of identical status cannot be the subject of execition or
attachment.
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Question 13

If a foreign State applies to administrative authorities >f your Staze for
a patent, a licence, a permit, an exemption or any other administrative
aclion,; would.it be treated procecurally or substantively, like any other
applicant or would it receive special treatment on the pricedure or on the
substance”

BRAZIL
/Original: English/
/5 June 19307

Yes. They will be treated as any other applicant.

EGYPT

riginal: Arabig7

/o
/27 October 19807

The foreign State submits its applications in this connexion to the authority
designated in the laws and decrees governing the subject refer:ed to.

FEDERAL REFUBLIC OF GERMAITY

/ riginal: German/
/23 October 1980/
The patent grantlng procedure or cther procedures laid do'm in the Patents Law
(or Reg:stered De51gns Law) as well as fiscal practlce do not »rovide for sbec1al

treatment to be accorded to foreign States, either in the posi:ive or the negatlve
sense. Nor are there other special statutory provisions.

HUNGARY
/Original: EMglis§7
125 August 19897-

Item 8 34/ gives reply to the treatment on the merits of -he question and
there are no spec1al laws and regulations in respect of the prncedure

34/ Item 8 refers to the reply to question 8.
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KENYA
Z:Eigingl: Ehglis§7
/319 March 1980/
As regards question 13, there is no provision in Kenyan laws for giving such
applications any special treatment.
LEBANON

/Criginal: French/
/70 June 1980/

In such a situation, the foreign State is considered an administrative subject
with respect to the law which is to be applied, and is treated as such.
NETHERLANDS
Zifiginal: English?
/AT July 19807

In principle & foreign State is treated like any other applicant.

PORTUGAL

/Criginal: French/
/19 July 1980/
Any preferential treatment accorded to a foreign State submitting an
application to Portuguese edministrative authorities would be due to the observance
of a tradition rather than the implement of any legal provision.

SUDAN

riginal: Englis§7
T May 19807

JA
/

0
2

Yes. Special treatment in procedure or substance could be csnferred on
foreign States and their property.
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SWEDEN
Zﬁiiginal: Englisgj-
/% Mearch 1980/

Such applications by a foreign State would be treated like. thosie of any other
foreigo applican*.

SYRIAN ARAB REPUBLIC

Zﬁfiginal: Arabig?r

Upon application to the Syrian administrative authorities, a foreign State
is'treated like any other applicant, unless special treatment is provided for in
a special agreement.

TOGO

[Bfiginal: French/
[f-March 198g7

In Togo, industrial proparty is recognized within the frameworl. of the
African Intellectual Property Organization, which was established by- the Lomé
Agreement of 24 February 1978.

The Agreement does not provide for any special treatment on the procedure or
on the substance in the event of a foreign State's applying for .a putent.

Where licences, permits or exemptions issued by the administratl.ive
authorities are concerned, a distinction is often made between individuals and
bodies corporate in respect of the procedure to be followed, but there are no
special provisions for foreign States.

TRINIDAD AND TOBAGO

Zﬁfiginal: Englisyj-
[éh June 19897

If a foreign State applies to an administrative authority of Trinidad and
Tobago for a patent, a licence, a permit, an exemption, or any other administrative
action, it would most likely be treated procedurally or substantially like any
other application. It is only in the event that diplomatic overtures are made on
behalf of the foreign State that it would receive special treatment on the
Procedure as distinct from on the substance.

[ o0
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TUNISIA

/Original: French/
/3 February 19817

After consulting on this point with the competent departuents of the Ministry
of Economic Affairs, it appears that foreign States or their agencies which submit
an application fi - a pstent or any other -pplication are treated procedurally ..nd
substantively like any other applicant. Procedurally, anowever, applications from
foreign States are processed more speedily and with the consileration such States
déserve by.virtue of their status.

UNION OF SOVIET SOCIALIST REPUBLICS

/Original: Russian/

/28 April 1980/

Soviet legislatior. does not provide for any specilial trea:ment, procedurally or
substantively, of a foreign State's arplication for a patent, licence, permit, etc.

UNITED KINGDOM OF GREAT BRITAIN AND NCRTHERN RELAND

lﬁfiginalr 7Ehgli$27
[i7 September 198g7

If a foreign State applied to the appropriate authorities in the United
Kingdom for a patent, licence, permit, or exemption or any other administrative
action (for example, planning permission in respect of alteraiions to buildings)
it would normally be treated, as regards procedure or substance, like any other
applicant. But the nature of the permission being sought woul.d clearly be relevant.
Special regard might have to be paid to the status of the app..icant as a foreign
State cr to particular treaty obligations owed to it - for exemple, a foreign
embassy would be given assistance in finding diplomatic accommodation because of

ticle 21 of th: Vienna Convention on D:. >lomatic Relatione. Such assistance would
not be given to other private persons.

UNITED STATES OF AMERICA

lﬁiiginal: Englis§7
/29 April 1980/

A foreign State would be treated substantially in the sane fashion as any
cther applicant, but it would receive special procedural treatment in some
instances.

[ens
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With respect to patents, the United States requires that ihe person
responsible for an invention submit an application to receive & patent. If a
United States government officer makes an invention while work:ng in a United
States government office, the officer must submit an applicaticn for a patent and
then assign any rights deriving therefrom to the United States Government. In like
fashion, if a foreign Government wishes to patent an invention, the person
responsible for the patent must apply for the patent and then essign any rights
deriving therefrom to the foreign Government pursuant to secticn 261 of title 35

of the United States Code, which reads in part as follows:

A certificate of acknowledgement under the hand and official seal, ... in
a foreign ccuntry, of a diplomatic or consular officer of the United States,
or an officer authorized to administer oaths whose authority is proved by

a certificate of a diplomatic or consular officer of the Uaited States,
sha’l be prima facie evidence of the execution of an assigament, grant or
conveyance of a patent or application for patent."

With regard to copyrights, the United States protects literary, musical,
dramatic, and other works published by a "sovereign authority of a foreign nation
that is e party to a copyright treaty to which the United States; is also a party"
(sect. 104 (b) (1) of title 17, appendix, of the United States Jode). In the
absence cf a treaty, the United States provides protection on the basis of
reciprocity pursuant to this section 104 (b) (4) of the United $tates Code, which

reads as follows:
"The works specified ... are subject to protection if -

"(4) the work comes within the scope of a presidential proclamation.
Whensver the President finds that a particular foreign nation extends, to
works by authors who are nationals or domiciliaries of the United States
or to works that are first published in the United States, copyright
protection on substantially the same basis as that on whick the foreisgn
nation extends protection to works of its own nationals and domiciliaries
and works first published in that nation, the President may by proclamation
extend protection uncer this title to works of which one or more of the
authors is, on the date of first publication, a national, domiciliary,
or sovereign authority of that nation, or which was first published in
that nation. The President may revise, suspend, or revoke any such
proclamation or impose any conditions or limitations on pro:ection under

a proclamation."

In other respects, applications by foreign States for copyrights are treated in
the same manner as an application by an individual.

There is no other United States federal legislation dealing with how United
States Government administrative authorities should treat an app..ication by a
foreign State or a licence, permit, exemption or other administrutive action.

The United States Department of Stats is unaware of any leg:slation by states
of the United States which would cause foreign States to be treated in a different
fashion than other applicants who seek licences, permits or similar administrative

action.

[ov.



A/CN.L/343
English
Page 102

YUGOSLAVIA

Original: EnglisQT
5

VA
/12 August 19807

A State's request addressed to administrative organs for pat:ant, licence,
permit or any other administrative measure would be considered, procedurally or
substantively, as if it were the request cf some other applicant. If such request
had specific attributes of public interegt, a foreign State would communicate with
the Federal Secretariat for Foreign Affairs, whereby the procedur: would be much

shorter.

According to article 26 of the Law on General Administrative Procedure
(Official Cazette of the SFRY, No. 32/78) regarding the competenc: of national
organs in matters in which a foreign State is a party "prrovisions of international
law, recogrized by the Socialist Federal Kepublic of Yugoslavia will apply". In
case of any doubt arising with regard to the existence and extent of the right to
immunity, explanation will be provided by the Federal Secretariat for Foreign
Affairs (not the Federal Secretariat for the Administration of Justice and
Organization of Federal Administration which provides an "explana:ion” in cases of
court proceedings). 35/

35/ Part (II) (A) (k).
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gpestion 1L

If a fcreign State owns or succeeds to an immovable or morable property
situated in your State, how far is the foreign State subj:ct to territorial
Jurisdictior in respect of title to that proverty or othe:r vroperty rights?

BRAZIL
‘Giriginal: Englisﬁ?
/5 June 19807

Totally subject.

EGYPT
/Original: Arabic/
/27 October 1980/

Possession, title and other property rights in respect of immovable property
are governed by the legal provisions arplicabie in the location of such property.
Movable property is governed by the legal provisions applicabl: in the location of
such property at the time of the event resulting in the acquis..tion or loss of
possession, title or other property rights {(art. 18 of the Civ.l Code).

FEDERAL REFUBLIC OF GERMANY
/Original: German/
/23 October 1980/
With regard to ownership or other rights relating to ‘mmorable property,
foreign States are, in the absence of a general rule of international law to the

contrary, subject in principle to territorial jurisdiction. The only exemptions
from such jurisdiction are embassy sites and real estate used by diplomatic

missions.
HUNGARY

/Original: Fnglish/
) ’_7’2_5 August 1-9897
The Law-Decree, section 55, item (b), establishes exclusire Hungarian

Jurisdiction over any landed vroperty in Hungary irrespective of the fact whether
it is owmed or not by a foreign State.

[oue
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KENYA
riginal: English/
3 March 1980/

s
/1

On question 1k all titles to property movable or immovable are in Kenya
subject to the Kenyan territorial jurisdiction excepting those falling within the

expressly excepted domain of diplomatic and consular relations.

LEBANOH
Zﬁriginal: Frean?
/3> June 19807

Yes.

NETHERLANDS
[ﬁ}iginal: Englisﬁ?
/1 July 19807

In principle a foreign State is subject to territorial jurisdiction in the
same way as any other owner of property uader private law.

PORTUIGAL
/Original: French/
/1€ July 1980/
If a foreign State owns property situated in Portugal, the general rule
contained in the Civil Code providing that the applicable law corcerning property
rights is the law of the State in whose terriroty the property ic situated should

be applied. The practice described in replies 2 and 3 will, of course, be taken

into consideration.

SWEDEN

Zﬁfiginal: English
/% March 19807

In a decision in 1957, No. 22, the Supreme Court held that it had no
Jurisdiction over a dispute concerning title to real property bought in Stockholm
by a foreign State. The Court, however, expressly based its decision on the fact
that the property in question was used by the foreign State as embassy premises.

/

S s e
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SYRIAN ARAB REPUBLIC
[Originals Arabic/

A foréign State can own immovaple pror2rty in the Syriar .rab Republic, subject
to the provisions and conditions laid down in Act No. 189 of 1952 and, consequently,
has the right to dispose of it, within the provisions of the general legislation on
this subject. Article 3 of Aét Fo. 189 places a restriction on the right to
dispose- of $ﬁch,property and states that when -immovable properiy, not being a
built-or area in the -centre of a governorate, passes to. a foreign State by way of
inheritance, transfer, testament or liquidation of a religious endowment, that
State's right to inherit, transfer, bequeath by testament and endow shall lapse and
the immcvable property in question chall revert to the Administration of State
Property in return for paymeat of tie price uader the Expropristion Act.

Of course, this provision applies only to non-huilt-on imnovable property
outside the centres of the governorates.

TOGO

[Original: French?

/7 March 1980/

If a foreign State owns or succeeds to an immovable or movable property in
Togo, that State must prove its title to the property by producing the evidence
required under Togolese .aw. However, if the property, immovable or movable, is
used or deemed tc be used for diplomatic purposes, it has extraterritorial status
and is not liable to distraint.

TRINIDAD AND TOBAGC

/Original: English/
/24 June 19807

With respect to immcvable proverty., it is generally admitt:d that actions
relating to land within the jurisdiction of Trinidad and Tobago are subject to
Trinidad and Tobago's territorial jurisdiction in respect of ti:ile to that property
or other property rights. This recognized exception from the doctrine of absolute
sovereign immunity as aprlies in Trinided and Tobago derives subport from the
special treatment accorded land by intermational law as being governed by the
lex situa.

With respect to movable property situated in Trinidad and ‘lobago and owned or
succeeded to by the foreign State, the following principles app.y: first, where
the foreign State is the admitted owner of the movable property which is the subject
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matter of the suit, his immunity from jurisdiction is unlimited. Secondly, where
the foreign State, though not owner, is in de facto possession cf the subject matter
through its own servants, the ipmunity is unlimited. Thirdly, the absolute immunity
of a foreign State from the jurisdiction of Trinidad and Tobago courts applies
without restriction where the sovereign, though neither owner nor in de facto
possession, is in control authoritatively. Fourthly, the immunity is not restricted
in respect of chattels to which a foreign State has an immediate right of
possession,’ as, for examp; , where goods are in de facto possession of its bailee.
Finally, the doctrine of : mmunlty may equally ‘well be 1nvohed where the subject
matter of the suit is a chose in action. To hold otherwise would produce the
anomalous result that if a bank chattels as bailee for a forelgn State and 1s

also indebted to the same State on current action, the doctrine will apply in the
former but not in the latter case.

TUNISIA
/Original: French/
/3 February 1981/

The reply to this question is to be found in article 2 of the CPCC, which
stipulates that “‘they (Tunisian courts) may hear suits brought against a foreigner
residing outside Tunisian territory only (...)

"(1) -~ If the foreigner agrees to adjudication by a Tunisian court and the
suit does not involve immovable property situated abroad.

(2) - (...)
*(3) - If the suit involves immovable or movable property situated in
Tunisia'.
HINT CF SOVIET SOCIALIST REPUBLICS

/driginal: Russian/
/38 April 19807
If a foreign State acquires or succeeds to property, the geieral legal rules

referred o in paragraph 1 °6/ apply with regard to territorial jurisdiction in
respect of title to that property or other propertv rights.

§§/ Paragraph 1 refers to the reply to question 1.
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UNITED KINGDOM OF GREAT BRITAIN AND NORTHERM IRILAND

/Original: English7
/17 September 1980/

Section 6 of the State Immunity Act provides that a State is not immune as
respects proceedings relzting to title tc immovable propert; in the United Kingdom,
as well as other proceedings relating t¢ immovable property; but, by virtue of
section 16 (1) of the Act, a State would still be entitled to assert immunity in
proceedings concerning its title to or its possession of property used for the
purposes of a diplomatic mission. There are in addition in sec:ion 6 exceptions to
immunity in respect of proceedings relating to any interest of she State in movable
or immovable property, being an interest arising by way of succassion, gift or
bona vacantia. The fact that a State has or claims an interest in any property
moreover does not preclude a court from exercising its ordinary Jjurisdiction on a
succession matter. Foreign States coulc also be subject to the jurisdiction of
United Kingdom courts in regard to other rights or claims to morable property if
the action fell within other exceptions to 1mmun1ty set out in he Act (for example,
sect. 3, sect. 7. scet. { or sect. 10).

The principles set cut in section € of the Act reflect to :some extent
principles which may be derived from earlier English cases (for example,
Lariviére v. Morgan, and:Lord Denning's judgement in Thai-Furop: Tapioca Service Ltd
v. Goverrment of Pakistan).

UNITED STATES OF AMERICA

/Originel: English/
/29 April 1980/

Section 1605 (a) (L) of the FSI Act provides that a foreign State shall not
be immune from the jurisdiction of United States courts in any case:in which rights
in property in the United States acquired by succession or gift or rights in
immovable: property situated in the United States are in issue. Under this section,
a foreign State would not be immune from an action in a United fitates court to
adjudicate questions of ownership, rent servitudes, and similar matters, though a

foreign €itate's possession of diplomatic and consular premises i1rould not be
disturbed,

YUGOSLAVIA

/Original: English/
12 August 19807
A fcreign State is bound to respect the territorial Juridical competence with

regard tc title to that property, particularly in cases of immorable property or
ownership rights pertaining to such property.
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Question 15
Can a foreign State inherit or become a legatee or a benefi:iary in a testate

or intestate succession? If so, is voluntary submission essential toc a
meaningful involvement in the judicial process?

BFAZIL
/iriginal:. Bnglish/
/3 June 19807

The answer is yes to both questions.

EGYPT
[iriginael: = Arasbic/
/T October 1980/

States are regarded as bodies corporate which enjoy all rights except those
.pertaining exclusively to individuals as derined by law (arts. 5 and 53 of.the
Civil Code). States can inherit under the terms of Act No. 81 o:* 1976 which governs
the possession of land and immovable property by non-Egyptians.

FEDERAL REPUBLIC OF GERMANY

Jiriginal: German]
/i3 October 1980/

Any juridical person is legally capable of inheriting (cf. urticle 2101 (2) of
the Civil Code). Consequently, a foreign State can also become wtn heir, legatee
or beneficiary in a testates succession (articles 1937, 1939 and 301 of the Civil
Code):

Owing to long-standing legal provisions of certain Federal lédnder which
are valid alongside the Civil Code pursusat to article 2 (1) of ihe Law to Restore
Uniformity in Civil Law (Gesetz zur Wiederherstellung der Gesetzeseinheit auf dem
Gebiete des biirgerlichen Rechts) of 5 March 1953 (Federal Law Gazette I, p. 33),
donations and gifts mortis causa to foreign Juridical persons an¢. thus to foreign
States are subject to government approval if their value exceeds DM 5,000. 1In
some Federal Liénder the value of the real estate being acquired is immaterial.
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KENYA
/Original: English/
/19 March 19807

On question 15, there is nothing to prevent a foreign State from. inheriting or
becoming a legatec or a teneficiary under testate succession in Kenya.

However, in the case of intestate sueccession, the position is that immovable
property devolves according to the Kenyan law while movable prolerty devolves
according to the law of the country of the intestate's domicile. In cases where
there is no heir the law is that such property movable or immovible escheats to
the State.

LEBANON

,/Original: French/
/30 June 19807
By the mere fact of laying claim to the right of successior., the foreign

State is considered to have voluntarily renounced jurisdictional immunity. There
is no known jurisprudence on the question.

NETHERLANDS

/Original: English/
/17 July 19807

The reply to the first question is in the affirmative, and to the second in
the negative.

PORTUZAL

/Vriginal: French/
/6 July 19807

Nothing in Portuguese law prevents a foreign State from inheriting or beccming
a legatee or a beneficiary. However, the replies to' the precedirg questions show

that voluntary submission is essential to a meaningful involvemert in the judicial
process.
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SUDAN

/Original: English/
/2 May 19807
There is nothing in cur law to prevent such succession. Our courts will look

to the Vienma Convention for guidance and also, if necessary, common law. Voluntary

submission. in our view, would be essential to a meanlngful involvement in the
Judicial process.

SWEDEN

riginal: Englisﬁ?
Merch 1980/

A foreign State can acquire property as a legatee or other beneficiary in a

testate succession. The procedure to be followed would be the siame as in the
case of any other beneficiary.

SYRIAN ARAB REPUBLIC
[Original: Arabic/

This question was answered in the previous reply. 37/

TCGGO

riginal: French/
March 1980/

In matters of succession, Togolese law governs the form of wills and the
procedures for probate. However, the stending of the heirs derives from the
personal status of the deceased, which depends on his nationality. The only
restriction imposed by Togolese law on the right of a testator t> dispose of his
property. :is that the immediate survivors are entitled to a share of the estate.

A foreign State can therefore become a beneficiary in a succession in Togo

either as g legatee or by operatlon of the law of succession to whlch the deceased
was subject.

37/ See reply to question 1L,

/oo
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TRINIDAT AND TOBAGO
[ﬁfiginal: Englisﬁ7
/34 June 19807

A foreign State can inherit or become a legatee or a benefi.ciary in a testate
or non-testate succession. In such a case voluntary submission by the foreign
State to the jurisdiction of Trinidad and Tobago courts is not ussential to a
meaningful involvement in the judicial process. For, in such a case, the competent
court in Trinidad and Tobago would regard the administration of ithe estate as its
domestic responsibility and would be prepared to determine the 1ight of the
beneficiaries even though these may possibly or certainly incluce a foreign
sovereigr.

TUNISTA
[Criginal: Frencﬁ?
/7 February 1981/

In the event of a testate succession, article 175 of the Ccde on Personal
Status (CSP) can be applied, since it stipulates that "a will nsming a foreigner
as beneficiary is valid, subject to reciprocity”. It can therefore be assumed
that a foreign State can inherit in a testate succession in Tunisian territory
provided that it allows the Tunisian State to inherit in a testate succession in
its own territory.

As far as an intestatie succession is concerned, if a foreigner residing in

Tunisia dies without leaving any heirs, the law applicable to the succession is,
in principle, the national law of the deceased perscn's country. If the national
law of his country provides that, in the absence of heirs, the State shall inherit,
it can be assumed that in such circumstances the foreign State can inherit. 1In
§uch a case, however, a distinction should be made between successions involving
immovable and those involving movable property. In the former cise, the inheriting
State must follow the procedure prescribed by Law No. 59-31 of 23 February 1959
relatlng to immovable property transacticns, article 1 of which stipulates that

"in order to be valid, any acquisition by a foreign Power of immo>vable property
or interests in immovable property situated in Tunisia, whether :or valuable
consideration or free of charge, must be authorized by the Minis:er of State or the
Office of the President, after consulting with the Minister for l'oreign Affairs”.

UNION OF SOVIET SOCIALIST REPUBLICS
Lﬁ' ginal: Russiagf
/2t April 1980/

A foreign State can inherit or become a legatee or a beneficiary in a testate

/oo
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or intestate succession (according to the law); these actions o® the State do not
affect its immunity status, in accordance with the legislative >rovisions indicated
in paragraph 1. 38/

"UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRE.AND
!_] Jriginal: Engli 511_7
L T September. 198Q7,

A foreign State may inherit or become a legatee or a benefliciary in a testate
or intestate succession. Because of the provisions explained i: the answer to
gquestion (14) a voluntary submission is not, in fact, essential to enable the courts
to settle legal questions which may arise in such a case.

UNITED STATES OF AMERICA

Jriginal: Englisé?

L7
/29 April 19807
Yes, a fofeign State can inherit or become a legatee or a eneficiary in a
testate succession, In an intestate succession, the State of t1ie United States
not a forelgn State, would take any property in question. No. A voluntary
sutmissicn is not essential to a meaningful involvement in the judicial process.

.The pertinent portions of section 1605 (a) (4), which govern litigation
concerning such transactlons'of foreign States, provide that a Foreign State
shall not be immune from the Jurlsdlctlon of United States courts in any case in
whlch rlghts in ﬂroperty in the United States acquired by succession or gift are
in issue. The reason that immunity is not granted with respect to the dlsp051tlon
of the property of a deceased person even though a foreign sovereign is thP ‘
beneficiary is that the foreign State, in claiming rights in a lecedent's Pstate,
claims the same right which is enjoyed by private persons.

YUGOSLAVIA

Jiriginal: English/
/12 August 1980/

According to the legal system of the SFRY, a foreign State may inherit and
become a legatee and a beneficiary of the property on the basis of a testate
inheritance. In this regard the princirle of reciprocity is apoilied.

38/ Paragraph 1 refers to the reply to question 1.
/oo.
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Question 16

Under laws and regulations in force in your State, does tle property of a
foreign State enjoy imrmunity from attachment and other prcvisional or
interim measures prior to an execusory Jjudicial decision? Is there any
distinction based on the nature or on the use of property involved?

BRAZIL

——

riginal: Englis§7

/0
/5 June 1980/

There are nc precedents on this question. But it is probable that all
property of a foreign State in Brazil would enjoy immunity fron attachment.

EGYPT
lﬁfiginal: Arabi§7
[é? October 19897

There are no legal rrovisions in force under which jurisdi:tional immunity
is granted in this respect.

FEDERAL REPUBLIC OF GERMANY
fOriginal: German/
153 October 198_0_7

Provisional precautionary measures of the judiciary (espec:.ally attachment
and temporary injunctions)as well as measures prior to executorr judicial
decisions are dependent on the applicability of territorial jur:.sdiction. Whether
such jurisdiction can be applied in turn depends on the princip..es governing the
main judicial proceedings (judgement). These principles are set. out in the note
of T August 1979 and in the above replies. 39/ 1If, accordingly the foreign
State does not enjoy immunity for the main proceedings, it is also in principle
subject to enforcement measures under territorial jurisdiction. However, in
accordance with the above distinction between public and non-putlic activities by
foreign States, the enforcement procedures are subject to a substantive
restriction. Execution is not possible in respect of objects serving public
functions (Federal Constitutional Court Ruling 46, 342; c¢f. alsc the example cited
in the reply to question 6 above where execution was held inadmissible with respect
to an embassy's bank account).

e

39/ Part II (B) (1) (a).
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HUNGARY
/Original: English/
/25 August 1980/

Law-Decree, section 56, item (a) 40/ gives replies to these questions as well.

KIENYA

jafiginal: Englisﬁ?
/19 March 1980/

The Kenyan laws do not make any distinction between the prcperty of foreign .
States and other categories of property. All are fully subject to the Kenyan
laws and judicial process.

LEBAWON

,Original: Frenc§7
430 June 1980/

Article 594 of the Code of Civil Procedure states (art. 2) that all‘property
of foreign States without distinction is immune from attachment. whether for
conservation or execution purposes.

NETHERLANDS

,Original: English/

;17 July 19607

In principle, propery of foreign States which is for public use {e.g. embassy
buildings) is immune from attachment. Cp C.C.A. Voskuil, 41/ State Immunity from .
Execution, the international law of state immunity as reflected in the Dutch civil
law of execution. Netherlands Yearbook of International Law 10,1979.

40/ Section 56 (a) provides:

"Unless otherwise provided for in this Law-Decree, the jur:sdiction of a
Hungarian law-court or other public authority shall be precluded in the
case of:

"(a) an action against a foreign State, or a foreign executive or
administrative body;".

L1/ Part II (B) (2).
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PORTUGAL
Zﬁiiginal: French/

/16 July 19807

Not applicable, in view of replies 1, 2 and 3.

SWEDEN
/Original: English/
/4 March 1980/

No general laws or rerulations have been adopted with regerd to these
matters. As to ships, see above paragraph 1. 52/

SYRTAN ARAB REPUBLIC

/Original: Arabic/
In accordance with the principles of international law on the Jjurisdictional
immunities of States and their property and the non-competence of the Syrian

Judiciary to hear cases brought against a foreign State, the Syrian judiciary
cannot hand down preventive or interim rulings on such cases.

TOGO

[Original: French/
/T March 19897'

Property of a State which is used for the exercise of its sovereignty enjoys
immunity. Attachment would be possible only in respect of propsrty of the private
domain o the foreign State situatsd in Tozo, or of property situated abroad by
exequatur of the [ adge of the place where it is situated.

TRINIDAD AND TOBAGO
‘é5riginal: English?
/24 June 1930/

Under the common law of Trinidad ard Tobago, the property »>f a foreign
sovereign enjoys immunity from attachmert and other provisional or interim
measures prior to an executory judicial decision. UNo distinction is made on the
nature or the use of property involved.

42/ The reply to question 1 provides:

... The Immunities and Privileges Act, specifically provildes for judicial
immnities for foreign States and their property.”

/o..
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TUNISIA

161«1 ginal: Frencl_l_-/-

/3 Fzbruary 1981/

Our laws do not provide for any immunities apart from those granted under
conventions vhich Tunisia has signed or r v sign in the fut:re.

UNION OF SOVIET SOCIALIST REPUBLICS

/Orizinal: Russian/

/28 1pril 1980/ .

Under the laws indicated in paragraph 1, 43/ a foreign State eirjoys immunity
from attachment or distraint in respect of property in the USSR. N> distinction
based on the nature or on the use of the property involved is proviiled for by law.

UNITED KINGDOM OF GREAT BRITAIN AND WORTHERN IRELAND

/Orizinal: English/
/1T 3eptember 1980/

In the case of Trendtex Trading Corporation v. Central Bank of Nigeria, the
court permitted the property of the Nigerian State to be made the sibject of a
"Mareva" injunction. Under the Mareva injunction procedure a defenidant ordinarily
resident and domiciled outside the jurisdiction may be enjoined fron moving assets
cut of the jurisdiction of English courts where there is a good argiable case
against him end some possibility that becausz he does not have a permanent
business presence in this country, funds mignt not be available to 11eet any
wltimate judgement. It is possible that in a case where the facts jpreceded the
entry into force of the State Immunity Act, the courts might follow this precedent
(as has already occurred) and grant such an injunction. But future practice must
be regarded as uncertain.

The position was altered in section 13 of the State Immunity Act as regards
cases not excluded from the operetion of the Act by section 23 (3).
Section 13 (2) (a) provides that, subject to the possibility of the court awarding
interim attachment by consent, "relief shall not be given against a State by wey
o7 injunction". The generali:y of this provision would exclude the possibility of
a court attaching assets of a foreign State defendant pending proceedings.

L3/ Paragraph 1 refers to the reply to question 1.
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The Mareva injunction is a relatively recent remedy and, except in the case
of ships, attachment of property has been relatively rare in Enzlish courts.
There has not therefore.tieen consideration in c=arlier case-law >f whether the
nature or use of property should be relevant in considering whe:her to allow
attachment. The State Inmunity Act does not distinguish in this context in regard
to the nature or use of property involved.

UUTTED STATES OF AMERICA
/Original: English/
129 April 1980/

Prior to an executory judicial decision, the property of a foreign State
enjoys immunity from atbachment and like measurss unless there has been a waiver.

Section 1610 (d) of the FSI Act provides that a foreign State, including a
political subdivision of a foreign State or an agency, or an inutrumentality of
a foreign State, shall not be immune from attachment vwrior to the entry of
judgement in any action brought in a United States court or prior to the elapse
of a reasonable period of time following the entry of judgement if the foreign
State has explicitly waivad its immunity from attachment prior to judgement and if
the purpose of the attachment is to secure satisfaction of a jucgement that has
been or may ultimately be entered against the foreign State.

The FSI Act makes nc distinction based on the nature or on the use of
property involved with respect to attachment and other provisioral or interim

measures prior to an executory Jjudicial decision.

YUGOSLAVIA
/Original: English/
Zié Auvgust l98g7

The property of a foreign State enj¢ s immunity of jud.z2ial procedure and
other temdorary measures unless special aad pricr counsent of a faderal
administrative organ competent for judicial affairs is obtained. An exception is
a situation when a foreign State has explicitly agrezd to the exzcution or
attachment in a specific case or has explicitly waived immunity. Of particular
importance is that aforementioned measur=ss, prior to passing an =>xecutive Jjudicial
decision, can be effected only con the basis.of a decision of national court, and
not during the procedure cf recognizing the validity of the decision of a foreign
organ,
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Question 17

Similarly, .does the property of a foreign State enjoy immunity from distraint
and other forcible measu-es in aid of execution of a judicial cecision? Is
there any distinction based on the nature or on the use of the property
invelved?

BRAZIL

Joripinal: English/
/5 June 1980/

There are no precedents on this question. But it is probable that all
property of a foreign State in Brazil would enjoy immunity from distraint.

EGYPT

lﬁfiuinal: Arabig?

_/__57 )ctober 1989_7

There are no legal provisions in force -under which jurisdictional immunity
is granted in this respect.

FEDERAL REPUBLIC OF GERMANY

B}iginal: Germa37-
2

A
/23 October 1980/

Provisional precautionary measures of the judiciary (especially attachment
ard temporary injunctions) as well as measures prior to executory jidicial
decisions are dependent on the applicability of territorial jurisdiction. Whether
-such jurisdiction can be applied in turn Aepends on the prirciples ¢overning the
main judicial proceedings (judgement). T..ese principles are set out in the note
of T August 1979 and in the above replies. If, accordingly, the foreign State
does not enjoy immunity for the main proceedings, it is also in prirciple subject
to enforcement measures under territorial jurisdiction. However, ir accordance
with the above distinction between public and non-public activities by foreign
States, the enforcement procedures are subject to a substantive restriction.
Execution is not possible in respect of objects serving public functions (Federal
Constitutional Court Ruling 46, 342; cf. also the example cited in the reply to
question 6 above where execution was held inadmissible with respect to an embassy's
benk account).
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HUNGARY

4Original: Fnglish/

125 August 19897

Law-Decree, section 56, item (a) 44/ gives replies to these questions as well.

KENYA

lﬁiiginal: English/
/19 March 1580/

... The Kenyan laws do not make any distinction between the property of

foreign States and other categories of property. All are fully subject to the
Kenyan laws and judicial process.

LEBANON

/Original: French/
/30 June 1980/

Such property enjoys immunity from distraint as provided ir article 59k of
the Code of Civil Procedure.

NETH3RLANDS
Zﬁfiginal: Englis§7
J1T July 1980/

The property referred to in the reply to question 16 is in principle likewise
immune from distraint. See also the reply to question k.

s ettt

L4/ Section 56 (a) provides:

"Unless otherwise provided for in this Law-Decree, the jurisdiction of a
Hungarian law-court or other public authority shall be precluded in the case
of:

"(a) an action against a foreign State, or a foreign executive or
administrative body;".
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PORTUCAL
[Original: French/
/16 July 19807

Nothing to add to replies 2-and 3.

SWEDEN
lﬁfiginalz English/
/4 arch 1980/

No general laws or regulations have béen adopted with regard ;o these matters.
As to ships, see above paragraph 1. L5/

SYRTAN ARAB REPUBLIC
/or.ginal: Arabic/

In acccrdance with the principles of international law on the jurisdictional
immunities ¢f States and their property and the non-competence of the Syrian
Judiciary to hear cases brought against a foreign State, the Syrian judiciary
cannot hand down preventive or interim rulings on such cases.

TOGO

lﬁf:ginal: Frencgj'
/7 YNarch 1980/

The same distinction beuween property of the public domain anc. property of
the private domain applies to the process of distraint.
TRINIDAD AND TOBAGO

/Original: English/
/24 June 1980/
Similarly, the property of a foreign State enjoys immunity frcm distraint and

cther forcible measures in aid of execution of a judicial ‘decision. Again, no
distinction is made based on the nature or on the use of the property involved.

45/ Paragraph 1 refers to the reply to question 1.
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TUNISIA

z.rlglnal Frencﬁ?
/3 February 1981/

Our laws do not provide for any immunities apart from those granted under
conventions which Tunisia has signed or m~y sign in the futrre.

UNION OF SOVIET SOCIALIST REPUBLICS

/,rlglnal Russian/
/28 April 1980/

Under the laws indicated in paragraph 1, h6/ a forelgn State enjoys immunity
from atta"hment or distraint in respect of property in the USSR. No distinction
based on the nature or on the use of the property involved is provided for by law.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

/Original: English7
1.7 September 1980/

Prior to the State Immunity Act, there was no case in whick the United
Kingdom courts permitted rforcible execution of a judicial decision against a
foreign State. The cases clearly established that immunity fron execution must be
regarded as distinct from immunity from jurisdiction, so that even where a waiver
was granted in respect of proceedings, a separate waiver would te required before
execution could take place.

Section 13 of the State Immunity Act has, however, altered the previous
position 50 that in cases within the Act execution against property in use or
intended for use for commercial purposes is permitted with certain safeguards,
exception being made for the property of “tates parties to the Furopean Convention
on State Immunity. The detailed rules are set out in section 13 (2), (3) and (k).
A distinction is drawn in regard to the nature of the property in that only
property which is for the time being in use or intended for use for commercial
purposes may be subjected to any process for the enforcement of a judgement or
arbitration award.

Tt saould alsoc be noted that section 14 (4) provides that rroperty of a
State's central bank or other monetary authority shall not for the purposes of
section 13 (L) be regarded as in use or intended for use for commercial purposes.

————— s

46/ Paragraph 1 refers to the reply to question 1.
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The effect of section 14 (4) is that assets of a foreign State cem:ral bank or
other monetary authority, whether or not the bank or authority is i separate entity
from the State, are absolutely protected from any form of attachment or execution.

UNITED STATES OF AMERICA

Lﬁfiginal: Englis@§7
/29 April 1980/

Sectior 1609 of the FSI Act provides a foreign State with immmnity from
attachment, arrest, and execution subject to the exceptions createil in certain
treaties or the exceptions provided in section 1610. The exceptions created by
treaty are found in the Geneva Convention on the Territorial Sea and the
Contiguous Zone, 29 April 1958 (15 UST 1606), which recognizes the liability to
sxecution urder appropriate circumstances of State-owned vessels used in commercial
service as well as in the treaties described in the answer to gquestion 10 (a).
Section 1610 provides that the property of a foreign State, political subdivision,
ageney or instrumentality of a foreign State used for commercial activity in the
United States shall not be immune from attachment in aid of execut:on or from
execution uron a judgement entered by a United States court in any of the
following circumstances: (i) explicit and implicit waivers; (2) property used by
a foreign State for a commercial activity ia the United States, provided that the
commercial activity gave riss to the claim upon which the judgemeni. is based;

(3) property of a foreign State which is used for a commercial act:vity in the
United States and which has been taken in violation of internation:l law or has
been exchanged for property taken in violation of international law; (4) property
of a foreign State which is used for a commercial activity in the United States
and is either acquired by succession or gif: or is immovable, excejt diplomatic
and ccensular missions and the residences of the chiefs of such mis:sions;

(5) obligations owed to a foreign State under a policy of liability insurance.

Section 1610 (b). provides for execution against the property ¢f agencies or
instrumentalities of a foreign State in additional circumstances tc those provided
in section 1610 (a).. If an agency or instrumentality is engeged ir a commercial
activity in the United States, the plaintiff may obtain an at“achment in aid of
execution or execution against any property, commercial or non-commercial, of the
agency or instrumentality, but only in the following two circumsterces: (1) where
the avency or instrumentality has waived its immunity from executicn against its
property; (2) property of an agency or instrumentality engaged in & commercial
activity in the United States in order to satisfy a judgement relating to a claim
Tor which the agency or instrumentality is not immune by virtue of section
1605 (a) (2), (3), or (b), or 1605 (b).

Section 1611 (a) provides that, notwithstanding the exceptions to the
immunity from attachment or execution contained in section 1610, tre property held
by designated international organizations shall not be subject to sttachment or any
other judicial process impeding the disbursement of funds to a foreign State.

/o..
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Section 1611 (b) provides that, notwithstanding the exceptions in section 1610,

the property of a foreign State shall te immune from attachmen: and execution if the
property is that of a foreign central tank held for its own ac:rount (unless the

bank or parent foreign Government has waived immunity) or if tie property is or is
intended to be used in connexion with a military activity and is either of a
military character or is under the control of a military authority or defence
agency.

YUGOSLAVIA

lﬁiiginal:. Englisﬁ?
Zié August 198g7

The execution of vroperty of a foreign State can be effected only on the basis
of a consent of the orgens of executive authority, i.e. the Feleral Secretariat
for Administration of Justice and Organization of Federal Admiaistration, except
when a foreign State has agreed to the execution (see annex, 47/ the text of
art. 13 of the Law on Executive Procedure).

L7/ Part II (A) ().
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Question 18

Are there procedural privileges accorded a foreign State in thz event
of its :.involvement in a judicial process? If so, please elaborate

BRAZIL
lﬁfiginal: Englisﬁ7
/5 June 19807
There is none.
EGYFPT

/Origiial: Arabic/
/27 October 19807

Egyptian law does not grant privileges to foreifn States in this respect.

FEDERAL REPUBLIC OF GERMANY

Zﬁrigiual: Germaﬁ7
/23 October 19807

There are no specific privileges accorded to a foreign State iivolved in a
Judieial process. Although the legal representation is determined >y the foreign
State's laws, pleading the atsence of legal represenation is adjudi:ated according
to German law, Apart from this, certain peculiarities result from Limited
Jurisdiction and from the inviolability of cbjects used for public icts, especially:

- Counter-claims and offsetting of ciaims against a foreign S:ate instituting
an action are only permissible if the counter-claim is subjcet to German
Jurisdicc.icn; furthermore, the counter-claim shoulwu bear a legal
relationship to the claim made oy the foreign State {(cf. also the reply to
question 10).

- In the event of a genuine change in a suit brough against a foreign State,
the changed matter in dispute must also be subject to German jurisdiction.

- Documents may not be served on the premises of s foreign miision but only
through diplomatic channels, or, if necessary, publicly.

- A court is not permitted to inspect a foreign mission or rejuest the
submission of documents by the mission; the fereign State, 1owever, must
not suffer disadvantages from the exclusion of such évidenc:.

foes
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KENYA

.ﬁ3figinal: Englis§7'
/19 March 19607
ess The Kenyan laws do not make any distinction between the property of

foreign States and other categories of property. All are fully subject to the
Kenyan laws and judicial process.

LEBANON
/foriginal: French/
/30 June 1980/
No.
NETHERLANDS
Jﬁkiginal: Englisﬁ?
LT July 19807
Nec.
PORTUGAL

/[Original: French/
/16 July 1980/
Neither Portuguese law nor any principle of international law recognized in

Portugdal accords procedural privileges to foreign States whicl are involved in a
Judicial process in Portugal.

SWEDEN

/ _a—riginal : Engl isp_7
I March 19807

No.

[eoe
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SYRIAN ARAB REPUBLIC
Joriginal: Arabic/

In accordance with the principles of international law on the j urisdictional
immunities of States and their property and the non-competence 6f tle Syrian
judicisry to hear cases brought against a foreign State, the Syrian judiciary
capnot hand down preventive or interim r.lings on such cases,

TOGO
lﬁ}igLnal: Frenc§7
/7 Masch 1980/

There 1is no provision according vprocedural privileges in Togo 0 a foreign
State in the event of its involvement in a Jjudicial process.

TRINIDAD AND TOPRAGO
/Original: English/
/24 June 1980/
There are no prccedural privileges accorded the foreign State in the event of
its involvement in a Judicial process.
TUNISIA
lﬁfiginalz Frenc§7'
/3 February 19817
As the rules of procedure are statutory provisions, privilege:s can be granted
only by specific enactment or under a bilateral or multilateral international
convention that has been concluded and ratified by law.
UNION OF SOVIET SOCIALIST REPUBLICS
/Orig:nal: Russian/

158 April 198Q7

Soviet law does not accord a foreign State any procedural pririleges in the
2vent of ite voluntarily consenting to involvement in a Judicial pr-ocess.,

/..0
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UNITED KINGDCOM OF GREAT BRITAIN AND NORTHERN IRELAIID

Zﬁfiginalz English/
/17 September 19807

The rrocedural privileges accorded to a foreign State against vhich
proceedings are instituted in the United Kingdom are set out in section 12 of the
State Immunity Act. This section applies to any proceedings inst.ituted after the
coming into force of the Act (section 23 (4)).

UNITED STATES OF AMERICA

Zﬁ}iginal: Englisg7
/29 tpril 1980/

Section 1330 of the PSI Act provides that United States federal district
courts shall have original jurisdiction "of any jon-jury civil action against a
foreign State". This provision, which does not permit a jury trial in any case
involving a foreign State, creates a privilege for foreign States not available to
other private party defendants in the United States,

Section 1608 (a) (4) of the FSI Act provides that a foreign State shall
receive through diplomatic channels notice of service of process from a United
States court if notice cannot be accomplished by special arrangerent, international
convention, or by mail with a signed receipt.

Section 1608 (d) provides that in any action brought in a United States court,
a foreign State, political subdivision thereof or any agency or instrumentality of
a foreign State serve an answer or other responsive pleading within 60 days, not
30 days as is provided for other defendants.

Section 1608 (e) provides that "No judgement by default shall be entered" by
a United States court against a foreign State, 2 political subdivision thereof, or
an agency or instrumentality of a foreign State, "unless the clainant establishes
his ‘claim or rig.t of relief by evidence satisfactory to the court". Judgements
may be entered against other defendants in United States courts without the
plaintiff satisfying the judge that there is a valid cause of action.

Subsection 1610 (c) requires the intervention of courts before an attachment
in aid of execution or execution can be had. These provisions ac:ord a foreign
State a procedural privilege in those Jurisdictions of the United States where
attachment and execution to satisfy a judgement may be had withou: a court order
simply by naking applicaticn to a clerk or a local sheriff.

Subsection 1610 (d) permits attachmert prior to judgement only if the foreign
State has waived its immunity from such attachment and if the purose of the
attachment is to secure satisfaction of a judgement, not to secur: jurisdiction.

[eos
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The property of other parties is generally subject to the possibility of
pre-judgement attachment and attachment to secure jurisdiction.

Section 1441 (d) of the FSI Act permits a foreign State to remove any civil
action brought in a State court "to the district court of the United States for
the district and division embracing the place where such action is pending". This
section also provides that "upon removal the action shall be tried by the court
vithout a jury". A private party has a rore circumscribed right cf removal,

YUGOSLAVIA

JOriginal: English/
/12 rugust 19807

There are no regulations according to which a foreign State would in case that
it is on any grounds involved in a procedure before a Yugoslav cotrt, enjoy
procedural privileges, but in practice, attention would be paid tc the fact that
a foreign State is a litigant sui_generis (for example, the servirg of judicial
writs through diplomatic channels and the like).

Buestion 19

Are foreign States exempt from costs or security for costs ir the event of
participation in a Jjudicial process?

BRAZIL
lﬁijginal: Englis§7
/5 lune 19807
No.
EGYPT

/27 October 1980/

/Original: Arabic/

Egyptian law does not grant any privileges to foreign States in this respect.

[eoe
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FEDERAL RFEPUBLIC OF GERMANY
_/_Uriginal: Germag7
/223 October 1980/
Costs

Federal law:

Neither article 2 of the Legal Costs Law (Gerichtskostingesetz) nor
article 11 of the Costs Schedule (Kostenordnung) provide for foreign
States to be exempt from legal costs,

Land law:

According to article 8 (2) (1) of the Bremen Legal Cos:s Lav, foreign
States are exerpt from the payment of fees if they guarantee reciprocity.
According to article 2 (2) (1) of the North-Rhine/Westohalian Law on
Exemption from Legal Costs, legal costs may be waived if this is deemed
tc be in- the public interest. Applying this provision, the Minister of
Justice of North-Rhine/Westphalia waives any legal fees arising under
non-contentious jurisdiction when real estate is purchised, for example,
to build an embassy. This, however, is conditional on reciprocity being
guaranteed.

Security

According to article 17 of the Hague Convention of 1 March L954k (Federal lLaw
Gazette 1958 II, p. 576), the contracting States themselves, whe1 acting as
plaintiff or intervener, are exempt from the obligation to deposit security for
legal costs, in so far as such security is demanded in principle under national law
in cases vhere the plaintiff or intervener is a "foreigner", i.e. in this case a
foreign State (e.g. article 110 of the Ccde of Civil Procedure). This also applies
to any advances to defray legal costs (such advances no longer b2ing required in
the Federal Republic of Germany anyway).

It follows that foreign States are riot exempt prima ficie o1 the grounds of
exterritoriality from depcsiting security. Rather, outside the scope of the
1954 Hague Convention, the provisions of article 110 (2) (1) to (5) of the Code of
Civil Proredure apply; i.e. the security deposit by foreigners is waived, for
example, if reciprocity is guaranteed.

KENYA
Zﬁriginal: Englisﬁ?
/19 March 1980/

The Kenyan laws do not make any distinction between the property of foreign
States and other categories of property. All are fully subject to the Kenyan laws

and Jjudicial process,

/oo,
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LEBANON
/Oiginal: French/
/30 July 1980/
No.
NETHERLANDS
Lar lginal: Englis;gf
/AT July 19807
No.
PORTUGAL

/Ociginal: French/
/15 July 19807

In such cases, the States concerned would notbe exempt from :osts or security
for costs which would normally be required.

SUDAN
lﬁkiginal: Englis§7
/29 May 1980/

No, but in order that a court order may be executed, a further waiver may be
required theréefore (as provided in the Vienna Convention).

SUTDEN

/Original: English?
/¥ March 19807

With regard to costs and security for costs in the event of participation in a
judicial process, the same rules apply to foreign States as to other foreign
subjects of law,

[oos
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SYRIAN AFAB REPUBLIC
fOriginal: Arabic/
Exenption of a foreign State from the costs or security foi- costs of a legal
suit which it wishes to bring in the Syrian Arab Republic is in accordance with a

judicial agreement concluded between the two countries. Where here is no such
agreement, a State is not exempt.

TOGO

‘firiginal: Frenc§7
T March 1980/
Security for costs is required of any foreigner who *rings an action in the
Togolase courts, subject to the exemptions and facilities provided for in

international conventions or bilateral treaties. There are no special rules for
foreign States institutins a private-law proceeding.

TRINIDAD AND TOBAGC

Zﬁfiginalz Englis§7
/% June 1980/

Foreign States are not exempted from costs or security for costs in the event
of participation in a judicial process.

TUNISIA

Jﬁ}iginal: Freﬁéé?
.3 Fevruary 1981/
As the rules of. procedure are statutory provisions, nrivileges can be granted

only by specific enactment or under a bilateral or multilateral international
convention that has been concluded and ratified by law,

UVION OF SOVIET SOCTALIST REPUBLICS

_E)-riginal: Russiagj
/28 April 1980/
Soviet legislation does not contain any special rules concerning the exemption

of foreign States from judicial costs. As far as security for costs is concerned,
foreigners are not requirad under Soviet law to deposit security;” for judicial costs.
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UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IREL{ XD
/E&iginal: Englis§7

/1T September l98§7

There are no special provisions in United Kingdom law in regard to costs or
security for costs for a foreign State in the event of its varticipation in a

Judicial process.

UNITED STATES OF AMERICA
/original: English/
/29 April 19807

No.

YUGOSLAVIA
Lﬁfiginalz Englis§7
/12 August 19807

A foreign State is exempt from costs or security for costs in the event of
participation in a Jjudicial process, only on the basis of an international agreement

or law..
Question 20

Is your State inclined to invoke jurisdictional immunities before foreign
courts, where, in like circumstances, ncne would be accorded to foreign States
by the courts of your State? Or conversely, are courts in ycur State prepared
to grant Jjurisdictional immunities to foreign States to the same extent as
that to which your State is likely to claim immunities from foreign

Jurisdiction?

BRAZIL
/Orizinal: English/
/5 Jme 1980/

Brazil invokes abroad absolute jurisdictional immunities, suci as those
3razilian ccurts grant to foreign States. The courts referred to, however, do nct
take into account, in their decisions, the attitudes of the Brazil:an State before
Toreign courts, but merely invoke what they consider a general principle of
international law. -
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EGYPT
Zﬁ}iginal: Arabié?
/27 October 1980/
Jurisdictional immunity is a principle of international law which a State is
entitled to invoke on- the basis of the sovereign independence and equality of all
States in the international community. This principle is applied by the Egyptian
courts (see the reply to questions 2 and 3).
FEDERAL REPUBLIC OF GERMANY
Zﬁiiginal: Germa§7

/23 Octover 1980/
General information cannot be provided because there are no known cases in
which tais problem has arisen.
KENYA
/Original: English/
/19 March 1980/
On question 20, the answer to the first part is "no".
As regards the second part, the Kenyan courts have not hed the opportunity to
evolve any precedent on the matter.
LEBANONM

/Original: French/

/30 June 1980/

There are no known precedents connected with this questicn.

NETHERLAIDS
/Original: English/
/AT July 1980/

In practice there have been so few cases that it is not yossible to give a
reply, either affirmative or negative, to the first question.

As regards the second question, State immunity in the Netherlands is not
extended on grounds of reciprocity.
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PORTUGAL
lﬁfiginal: Frencﬁ?

/16 July 19807

Lack of precedents makes a reply to this question difficult, or in fact,

impossible,

SUDAK
/Original: Englis§7
/29 ray 1980/

The matter does not arise here - as all States enjoy immunity in our courts.

SWEDEHN

/% March 19807

[Original: Englis_l_l_"/-
L

The decisions of Swedish courts on State immunity having been relatively few
and dispersed in time, the dcctrine of State immunity has not yet bz2en fully
developed in Swedish judicial practice, . When Sweden itself has invoked immunity
before foreign courts, the decision to do sc has generally been bas:2d on the
circumstances in the particular case rather than on zny of the sparie precedentss in
Sweden's own judicial practice. Conversely, Swedish courts do not pgrant immunity
0n the basis of whether Sweden would be likely to claim immunity from foreign

Jarisdiction in similar circumstances.
SYRIAY ARAB REPUBLIC
/fOriginal: Arabic/

This question was' answered in the reply to question 5.

The Syrian Arab Republic has ratified the Vienna Convention on Diplomatic and
Ccnsular Relations and is bound by their provisions and the statements contained in

tte instruments of accession to these two Conventions.

/0"



A/CN.4/343
English
Page 135

TOGO
Joriginal: Frean?
/7 March 19807

The Togolese Republic has never yet had occasion to invokes Jurisdictional
immunity before foreign courts. However, if such a situation arose, it may be
expected that it would invoke this principle, since it recognizes it in its own
legal system,

In this respect, it may be noted that the Togolese Republic has recently
declared that it recognizes the general Jjurisdiction of the In:ernational Court of
Justice in any-dispute tetween Togo and another State which itself recognizes the
Jurisdiction of the Court either generally or for the settlement of the particular
dispute in question.

However, the International Court of Justice has no Jurisd.ction in disputes
between a State and a private party. That being the case, the Government may use
its good offices with a foreizn State to promote the settlemen: of a dispute

between that State and a Togolese national.,

Failing conciliation, the Togolese courts will have Jjurisciction in all cases
where the State in question has not acted in exercise of its sovereignty, according
to the various distinctions spelt out in this reply to the questionnariré from the
Secretary-General of the United Nations.

The replies received will make it Ddossible, if there is sifficient common
ground, to draw up an in:ernational convention defining the linits of the
Jurisdictional immunity of States and giving the International Court of Justice
Jurisdiction in disputes between private parties and States acting in exercise of
their sovereignty. - The precedcrt of the Court of Justice of the European
Communities could serve as a point of reference for this study.

TRINIDAD AND TOBAGO

/Iriginal: Englisg7'
/24 June 1980/

Courts in Trinidad znd Tobago might be prepared to grant jarisdictional
immunities to foreign States to the same extent to which Trinidaid and Tobago is
likely t0 claim immunities from foreign jurisdictions.
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TUNISIA

riginal: French/

Tebruary 1“3257

Although no such case has zrisen so far, it is fair to assme that our ccuntry
would apply the rule of reciprocity in its relations with other countries in
accordance with the princinle set forth in article 2 of the CPC?, vhich provides
that "they (Tunisian courts) may hear svits brousht acainst a foreigner residing
outside "unisian territorw only (...)

"(7) = In those cases in which the courts of the foreifne:'s country rule
that they have jurisdiction in suits brought against Tun181a“s, "this
provision beins bozed on gon51dcrat10ns of recipro: iy".

UNIOK OF SOVIET SOCIALIST REPUBLICS
Ziriginal: Russiaﬁ?
/28 April 1980/

The. replies are in paragraphs 3 and 5. 48/

The above replies dc not relate to any provisions of interniational agreements
concluded by the USSR which may establish special rules.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

Lﬁriginal: Englis§7
/1T September 1980/

In deciding whether to invoke jurisdictional immunities before foreign courts,
the United Kingdom, at least in recent years, has tended to havz regard to the
domestic law of the State concerned in the matter of State immuaiity (unless this
was thought to be inconsistent with general international law) rather than to the
position as it would be if proceedings sgainst that State were instituted in the
United Kingdom.

United Kingdom courts will not, in giving effect to the rules of State
immunity, pay any regard to the extent to which the United Kingiom claims immunity

from the jurisdiction of foreign courts,

—

E@/ Paragraphs 3 and 5 refer to the replies to guestions 3 and 5.
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UNITED STATES OF AMERICA
lﬁ}iginalz Englisﬁ?
/49 April 19807

No, the United States is not inclined to invoke jurisdict:.onal immunities
before foreign courts, wnere, in like ciicumstances., none woulcd be accorded to
foreign States by United States courts. This policy dates from the early 1970s
when the United States Government adopted the policy of not pleading sovereign
immunity abroad in instances where, under the restrictive principle of sovereign
immunity. the United Stazes Government would not recognize a fcreign State's
immunity in the United S=ates.,

United States courts, in applying the Foreign Sovereign Inmunity Aet of 1976,
do not grant jurisdictional immunities to foreign States on the basis of the evteut
to which the United States is likely to claim immunities from foreiga jurisdietinn,

YUGOSLAVIA

/foriginal: English/
/12 August 19807

It is normal to expect that Yugoslavia would invoke jurisdictional immunities.
in princ:iple, to the same extent to which the Yugoslav courts r:cogaize
jurisdictionalimmunities of foreign States. However, in this cise, the principle
of non-discrimination is more important than the principle of r:ciprocity. In other
words, in principle, all States would erjoy the same treatment efore the ’
Yugoslav courts,





