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Introduction

1. In his fifth report,' submitted to the International
Law Commission at its thirty-sixth session, the Special
Rapporteur submitted a set of 16 draft articles2 intended
to constitute part 2 of the draft articles on State respon-
sibility.3 Those draft articles were not accompanied by
commentaries, but provisionally by references to the
relevant paragraphs of earlier reports. In order to
facilitate their further consideration, the Special Rap-
porteur submits commentaries to those draft articles in
section I below.

1984, vol. II (Part One), p. 1, document1 Yearbook
A/CN.4/380.

2 Four of those draft articles, namely articles 1, 2, 3 and 5, had been
provisionally adopted by the Commission at its thirty-fifth session, ar-
ticle 5 subsequently being renumbered as article 4 (Yearbook ... 1983,
vol. II (Part Two), pp. 42-43). The 12 new draft articles (arts. 5-16)
submitted in the fifth report replaced all those submitted earlier by the
Special Rapporteur.

3 Part 1 of the draft articles (Origin of international responsibility),
articles 1 to 35 of which were adopted in first reading, appears in
Yearbook ... 1980, vol. II (Part Two), pp. 30 et seq.

2. Section II of the present report is devoted to what
could become part 3 of the draft articles, namely the
"implementation" (mise en oeuvre) of international
responsibility and the settlement of disputes. In his
fourth report, the Special Rapporteur presented an
outline of the possible content of part 3 and suggested
that the Commission should give early consideration to
this matter, since, in his view, "the prospects for part 3
decisively influence the way in which part 2 is to be
elaborated".4 The Commission, however, preferred to
discuss the possible content of part 3 only after having
considered part 2.5 Now that the Commission has re-
ferred draft articles 5 and 6 of part 2 to the Drafting
Committee6 and is about to consider at its thirty-seventh
session the remaining articles of part 2 contained in the
fifth report, it might be useful to present some pro-
posals as to the possible content of part 3 of the draft.

4 Yearbook ... 1983, vol. II (Part One), p. 9, document
A/CN.4/366 and Add.l, para. 45.

5 Yearbook ... 1984, vol. II (Part Two), p. 103, para. 366.
6 Ibid., p. 104, para. 380.

I. Commentaries to articles 1 to 16 of part 2 of the draft articles

Article V

The international responsibility of a State which, pur-
suant to the provisions of part 1, arises from an inter-
nationally wrongful act committed by that State entails
legal consequences as set out in the present part.

Commentary

(1) The sole object of this article is to mark the tran-
sition, and the link, between part 1, dealing with the
conditions under which the international responsibility
of a State arises, and part 2, determining the legal conse-
quences of the internationally wrongful act.

(2) As will appear from the provisions of part 2, these
legal consequences consist, in the first place, of new
obligations of the author State, such as the obligation to
make reparation. The legal consequences may also in-
clude new rights of other States, notably the injured
State or States, such as the right to take counter-
measures.

(3) In respect of particular internationally wrongful
acts, another legal consequence may be that every State,
other than the author State, is under an obligation to
respond to the act.

(4) The foregoing refers to legal consequences as
regards the legal relationships between States. However,
article 1 does not exclude that an internationally

wrongful act entails legal consequences in the relation-
ships between States and other "subjects" of inter-
national law.

Article 28

Without prejudice to the provisions of articles 4 and
12, the provisions of this part govern the legal conse-
quences of any internationally wrongful act of a State,
except where and to the extent that those legal conse-
quences have been determined by other rules of inter-
national law relating specifically to the internationally
wrongful act in question.

Commentary

(1) Article 2 stipulates the residual character of the
provisions of part 2. Indeed, States, when creating
"primary" rights and obligations between them, may
well at the same time—or at some later time before the
established "primary" obligation is breached—
determine the legal consequences, as between them, of
the internationally wrongful act involved.

7 Text and commentary provisionally adopted by the Commission
at its thirty-fifth session (see footnote 2 above).

8 Text and commentary provisionally adopted by the Commission
at its thirty-fifth session (see footnote 2 above), except for the follow-
ing subsequent changes: (a) since article 5 as provisionally adopted
has been renumbered as article 4, the reference to article 5 is replaced
by a reference to article 4; (b) since, at its thirty-fifth session, the
Commission had not yet taken any decision regarding the formulation
of an article concerning peremptory norms, the reference to article 4
in the opening phrase of the provisionally adopted text was placed be-
tween square brackets; it is now replaced by a reference to article 12.
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(2) Such predetermined legal consequences may
deviate from those to be set out in part 2. Thus, for ex-
ample, States parties to a multilateral treaty creating a
customs union between them may choose another
system of ensuring its effectiveness than the normal
legal consequences of internationally wrongful acts
(obligation of reparation, right to take counter-
measures). However, States cannot, interse, provide for
legal consequences of a breach of their mutual obliga-
tions which would authorize acts contrary to peremp-
tory norms of general international law, nor escape
from the supervision of the competent United Nations
organs by virtue of their responsibilities relating to the
maintenance of international peace and security.

(3) The opening words of article 2 are intended to
recall these limitations.

Article 39

Without prejudice to the provisions of articles 4 and
12, the rules of customary international law shall con-
tinue to govern the legal consequences of an inter-
nationally wrongful act of a State not set out in the pro-
visions of the present part.

Commentary

(1) The legal consequences of an internationally
wrongful act may include consequences other than those
directly relating to new obligations of the author State
and new rights, or obligations, of another State or
States. Thus, for example, article 52 of the 1969 Vienna
Convention on the Law of Treaties declares:

A treaty is void* if its conclusion has been procured by the threat or
use of force in violation of the principles of international law em-
bodied in the Charter of the United Nations.

Another example is provided by article 62, paragraph
2 (b), of the same Convention, which states:

A fundamental change of circumstances may not be invoked as a
ground for terminating or withdrawing from a treaty:

(b) if the fundamental change is the result of a breach by the party
invoking it either of an obligation under the treaty or of any other in-
ternational obligation owed to any other party to the treaty.

These types of legal consequences will not be dealt with
in part 2 of the present draft articles.

(2) In this connection, it should be recalled that the
ICJ, in its advisory opinion on the Legal Consequences
for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security
Council Resolution 276 (1970),10 expressed the opinion
that most articles of the Vienna Convention were
declaratory of already existing customary international
law.

(3) In any case, part 2 may well not be exhaustive as to
the legal consequences of internationally wrongful
acts."

Article 412

The legal consequences of an internationally
wrongful act of a State set out in the provisions of the
present part are subject, as appropriate, to the pro-
visions and procedures of the Charter of the United
Nations relating to the maintenance of international
peace and security.

Commentary

(1) Part 2 will indicate the legal consequences of an in-
ternationally wrongful act in terms of new obligations
and new rights of States.

(2) It cannot a priori be excluded that, under par-
ticular circumstances, the performance of such obliga-
tions and/or the exercise of such rights might result in a
situation relevant to the maintenance of international
peace and security. In those particular circumstances,
the provisions and procedures of the Charter of the
United Nations apply and may result in measures
deviating from the general provisions of part 2. In par-
ticular, the maintenance of international peace and
security mayn require that countermeasures in response
to a particular internationally wrongful act are not to be
taken for the time being. In this connection, it is
noted that, even under the Definition of Aggression, the
Security Council is empowered to conclude:

... that a determination that an act of aggression has been commit-
ted would not be justified in the light of other relevant circumstances,
including the fact that the acts concerned or their consequences are
not of sufficient gravity.14

Article 5

For the purposes of the present articles, "injured
State" means:

(a) if the internationally wrongful act constitutes an
infringement of a right appertaining to a State by virtue
of a customary rule of international law or of a right
arising from a treaty provision for a third State, the
State whose right has been infringed;

(b) if the internationally wrongful act constitutes a
breach of an obligation imposed by a judgment or other
binding dispute-settlement decision of an international
court or tribunal, the other State party or States parties
to the dispute;

9 Text and commentary provisionally adopted by the Commission
at its thirty-fifth session (see footnote 2 above), except for the sub-
sequent changes referred to in footnote 8 above.

10 I.C.J. Reports 1971, p. 16.

" The Special Rapporteur suggests that, if the Commission adopts
an article along the lines of article 16 (see p. 15 below), the following
paragraph should be added to the commentary to article 3:

"(4) In particular, article 16 reserves certain legal consequences
as falling outside the scope of the present part."
12 Originally article 5, the text of and commentary to which were

provisionally adopted by the Commission at its thirty-fifth session (see
footnote 2 above).

13 In the opinion of the competent United Nations organ.
" General Assembly resolution 3314 (XXIX) of 14 December 1974,

annex, article 2.

O
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(c) if the internationally wrongful act constitutes a
breach of an obligation imposed by a bilateral treaty,
the other State party to the treaty;

(d) if the internationally wrongful act constitutes
a breach of an obligation imposed by a multilateral
treaty, a State party to that treaty, if it is established
that:

(i) the obligation was stipulated in its favour; or
(ii) the breach of the obligation by one State party

necessarily affects the exercise of the rights or the
performance of the obligations of all other States
parties; or

(iii) the obligation was stipulated for the protection
of collective interests of the States parties; or

(iv) the obligation was stipulated for the protection
of individual persons, irrespective of their
nationality;

(e) if the internationally wrongful act constitutes an
international crime, all other States.

Commentary

(1) An internationally wrongful act entails new legal
relationships between States independent of their con-
sent thereto. These new legal relationships are between
the "author" State and the "injured" State or States.
In order to define such legal consequences it is
necessary, at the outset, to define the "author" State
and the "injured" State or States. Part 1 of the draft ar-
ticles, in particular chapters II and IV thereof, defines
the "author" State. The present article is addressed to
the determination of the "injured" State or States.

(2) Obviously, this determination cannot be made in-
dependently of the origin and content of the obligation
breached (the "primary rule"); indeed, that obligation
is an obligation towards another State, or States, or
towards the international community of States as a
whole, i.e. towards all other States {erga omnes).

(3) In many cases the obligation of a State is merely
the counterpart or mirror-image of a right of another
State; the obligation is not to infringe that right. Indeed,
the principle of the sovereign equality of States lies at
the basis of several obligations under rules of customary
international law, such as the obligation to refrain from
the threat or use of force against the territorial integrity
or political independence of another State, the obliga-
tion not to intervene in matters within the domestic
jurisdiction of another State, the obligation not to use
the territory of another State for the purpose of exercis-
ing governmental functions and the obligation of a State
to respect within its territory the sovereign immunity of
another State.1' In such cases, the content of the obliga-
tion itself implies the determination of the "injured
Slate" in the event of a breach of the obligation not to
infringe the right of another State.16

15 The formulation of these examples of primary rules is, of course,
purely descriptive and not meant to convey the exact scope and con-
tent of such rules.

'" The breach of such an obligation may, at the same time, be a
breach of an obligation towards another State or States; but, at any
rate, the State whose right is infringed is an "injured State".

(4) Not only rules of customary international law, but
also a treaty may create, establish or recognize rights of
States, in particular of States which are not parties to
that treaty (cf. articles 34 to 38 of the 1969 Vienna Con-
vention). So long as such rights are not validly revoked,
the third State is an "injured" State in the case of in-
fringement of those rights by a State party to the treaty.

(5) It should be recalled, in this connection, that ar-
ticle 38 of the 1969 Vienna Convention envisages the
possibility that a rule set forth in a treaty becomes bind-
ing upon (i.e. creates an obligation of) a third State as a
customary rule of international law, recognized as such.

(6) Normally, however, a treaty does not create rights
(or, for that matter, obligations) for (or towards) third
States, i.e. States which are not parties to the treaty
(cf. article 34 of the 1969 Vienna Convention).

(7) On the other hand, a rule of customary inter-
national law does not necessarily create or recognize a
right of a State, let alone a right of every State, the in-
fringement of which makes that State an "injured"
State in the sense of the present articles. It is the primary
rule itself which determines, often in connection with
what is called its "source", whether it creates a right of
a State to which corresponds an implicit or explicit
obligation of another State, or whether it follows the in-
verse technique of creating an obligation to which may
correspond implicitly or explicitly a "status" of another
State as the Stale towards which the obligation exists,
and which consequently will be an "injured" State in
the case of a breach of that obligation. The present ar-
ticle cannot prejudge the "sources" of primary rules
nor their content. While effecting a necessary opera-
tion—the determination of the "injured State"—within
the context of secondary rules, it can only make rebut-
table presumptions as to what States, as creators of the
primary rules, intended. Indeed, such a limited function
is in accordance with article 2.

(8) For the same reason, the present article, while
making no mention of "the general principles of law"
or of "resolutions of United Nations organs" as in-
dependent "sources" of primary rules, does not thereby
either not recognize or recognize such independent
sources.

(9) Nor does the present article prejudge whether a
given primary rule flows from customary law, a treaty,
or any other source. Thus, for example, subparagraph
{d) does not imply that obligations, as mentioned
therein, could not arise from any other source than a
multilateral treaty.

(10) Subparagraph (b) deals with the breach of obliga-
tions resulting from a binding dispute-settlement de-
cision of an international court or tribunal. It is meant
to cover not only the final award or judgment, but also
such orders as the indication of interim measures of pro-
tection as may be binding on the parties to the dispute.
It corresponds to Article 59 of the Statute of the ICJ
and to similar provisions in treaties governing other
courts and tribunals.

(11) Again, subparagraph (b) does not prejudge the
question whether other international institutions dealing
with disputes or situations may be empowered to pro-
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nounce decisions binding on States not technically par-
ties to the dispute or situation, this being a question of
the origin and content of primary rules.

(12) Nor does subparagraph (b) exclude that such in-
stitutions or other primary rules expressly provide for
other States acquiring the status of being empowered or
even obliged to react to the fact that a party to a dispute
is in breach of its obligations under a judgment binding
upon it. Indeed, within the framework of an inter-
national organization of which a court or tribunal is an
organ, it may well be that, either generally or in par-
ticular circumstances, States members of the organiza-
tion may be legally affected by a decision of such court
or tribunal even if not technically parties to the dispute.
This may be based on the ground that the position of the
court or tribunal within the organization is such that the
authority of its decisions is a concern of all member
States, or on the particular powers given to such court
or tribunal.17

(13) Subparagraphs (c) and (d) deal with breaches of
obligations imposed by treaties. They are without
prejudice to the legal consequences of such inter-
nationally wrongful acts as regards the "validity" of
the treaty itself (see article 16 (a) below), a matter dealt
with in the 1969 Vienna Convention.

(14) Bilateral treaties normally give rise to bilateral
legal relationships only, i.e. to reciprocal rights and
obligations as between the two States parties to the
treaty. Multilateral treaties often have the same effect;
i.e. even if the content of the obligations imposed is
uniform towards all other States parties, the legal re-
lationships remain bilateral ones as between each pair of
States parties, and the legal relationship between one
pair is quite separate from the legal relationship between
another pair of States parties.18 This may be the case
even if the uniformity of the content of the bilateral
legal relationships is itself founded upon an interest
common to several States parties which are in the same

' ' Without entering into the interpretation of these provisions,
which contain primary rules, and therefore without prejudging
whether or not they involve legal consequences as outlined in the
above commentary, reference may be made to Article 94, paragraph
2, of the Charter of the United Nations and to articles 174 to 176 of
the Treaty Establishing the European Economic Community (United
Nations, Treaty Series, vol. 298, p. 11; for the official English text,
see Treaties Establishing the European Communities, (Luxembourg,
Office for Official Publications of the European Communities, 1973),
p. 163), which provide for the power of the Court of Justice of the
European Communities to annul decisions of other institutions of the
Community or to declare that decisions have to be taken by those in-
stitutions. In the latter case, as in the case where the 1982 United
Nations Convention on the law of the Sea provides in article 290,
paragraph 1, that a competent court or tribunal may prescribe "any
provisional measures which it considers appropnate under the cir-
cumstances ... to prevent serious harm to the marine environment
...", the obligation imposed might be regarded, in view of the com-
mon interest involved, as an obligation towards States which are not
technically parties to the dispute. See, in this connection,
M. Akehurst, "Reprisals by third States", The British Year Book of
International Law, 1970, vol. 44, pp. 13-15; see also the Special Rap-
porteur's preliminary report, Yearbook ... 1980, vol. II (Part One),
p. 107, document A/CN.4/330, and his second report. Yearbook ...
1981, vol. II (Part One), p. 79, document A/CN.4/344.

" The possibility of such separate bilateral relationships is clearly
recognized in the provisions of the 1969 Vienna Convention relating to
reservations (articles 19 to 23); in case of reservations, the content of
the bilateral legal relationships is obviously not uniform.

position, defined in the multilateral treaty itself,19 or
even common to all States parties.20 Indeed, treaties are
often concluded in multilateral form because of the
existence of such interests common to several or all
States.

(15) A breach of an obligation imposed by a multi-
lateral treaty does not, therefore, necessarily injure each
other State party to the treaty individually. Actually, a
primary rule may as such leave open the question
towards which State or States the performance of the
obligation it imposes is due; but that question must be
answered within the framework of secondary rules.21

(16) The answer is often clear from the text of the
treaty itself, taking into account the rules of interpreta-
tion laid down in the 1969 Vienna Convention. In this
connection, it should be noted that the interest of States
parties in the performance of an obligation under the
treaty is often "canalized" through the right of a par-
ticular party to that treaty to such performance. Thus
freedom of navigation is a flag-State right even if the in-
terests of other States may well be affected by any in-
fringement of that right.22 In the same way, one might
regard the provision of article 7, paragraph 6, of the
United Nations Convention on the Law of the Sea as
"canalizing" the prohibition of the application of "the
system of straight baselines ... in such a manner as to
cut off the territorial sea of another State from the high
seas or an exclusive economic zone" as an obligation
imposed towards that other coastal State, although in-
terests of other States in maritime communications with
that coastal State would no doubt also be affected by a
breach of that prohibition.

(17) On the other hand, it may well be that such
"canalization" is not effected by a multilateral treaty,
and that the fact that a breach of an obligation imposed
by that treaty affects the interests of several States,
which then happen to have a common interest in the
performance of that obligation, is recognized by that
treaty. This is a matter of interpretation of the treaty.

(18) There are two cases in which the facts indicate an
answer to the question posed in paragraph (15) above.
In the first case, reference is made to the travaux
preparatoires. Indeed, it may be established that a par-
ticular obligation imposed by a multilateral treaty was
stipulated in favour of a particular other party, or group
of other parties (or prospective parties) to the treaty.
This case is meant to be covered by subparagraph {d) (i)
of article 5.

(19) The other case is meant to be covered by sub-
paragraph (d) (ii). Indeed, if the breach of an obligation
by one State necessarily affects the exercise of the rights
or the performance of the obligations of all other States

'" For example, as a coastal State or flag-State.
20 Such as Ireedom of navigation, which is also an interest of States

using ships under a foreign flag for their international trade; cf. also
non-discriminaticn clauses such as article 24, paragraph 1 {b) of the
United Nations Convention on the Law of the Sea.

21 And, for that matter, within the framework of "tertiary rules",
though not necessarily in the same way

22 In the tei ins of the preliminary report, those other affected States
suffer injury "through" the flag-State (Yearbook ... 1980, vol. II
(Part One), p. H9, document A/CN.4/330, paras. 62 et seq.).
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parties, one may safely assume that all other States par-
ties are directly affected by the breach and, therefore,
are injured States.23

(20) In two other cases it is not so much the facts
which indicate the answer to the question which is (or
are) the injured State (or States), but rather the "law"
created by the multilateral treaty. Indeed, modern treaty
practice increasingly recognizes the existence24—and
provides for the protection—of interests which are not
allocated to particular individual States parties.

(21) On the one hand, some multilateral treaties
recognize or create, as between the States parties to
them, a collective (in contradistinction to a merely com-
mon or parallel) interest of those States, for the protec-
tion or promotion of which those States enter into
obligations. A breach of such an obligation then injures
the collectivity of such States parties rather than one or
more individual States parties. Now it may well be that
the same multilateral treaty contains secondary and
even tertiary rules, which organize the way in which the
promotion and protection of such collective interests are
ensured (cf. article 11 below). But the absence of such
rules cannot mean that there is no injured State at all in
the case of a breach of the obligations entered into by
States upon becoming parties to that multilateral treaty.
Indeed, in the absence of particular rules in the
multilateral treaty which "translate" the recognized col-
lectivity of interests into rules of "action" in defence of
such interests, one can only assume that each (other)
State party to the treaty is injured by a breach of the
obligations imposed by the treaty.25 Obviously, since in
such a case each other State party to the multilateral
treaty is an "injured State", the very nature of that
treaty limits also its individual response to the breach
(cf. article 11 below).

(22) The other instance of recognition, or creation, of
an interest not allocated to a particular State party to
the multilateral treaty is the multilateral treaty pro-
viding for obligations of States parties to respect fun-
damental human rights as such.26 Here again, the
absence from such a treaty of specific rules organizing
the response to a breach of such obligations cannot
mean that that breach is left with no legal consequence
whatever.27

23 On the different plane of validity of the treaty itself, a similar
situation is referred to in article 58, paragraph 1 (b) (i), and article 60,
paragraph 2 (c) of the 1969 Vienna Convention.

24 Actually creates.
25 Again, on the different plane of validity of the multilateral treaty,

article 60, paragraph 2 (a), of the 1969 Vienna Convention
organizes—in the case of a material breach—a residual procedure of
unanimous agreement of the other parties "to suspend the operation
of the treaty in whole or in part or to terminate it*". It is to be noted
in this connection that individual States parties, under paragraph 2 (b)
and (c) of article 60, can only suspend the operation of the treaty, and
that, according to article 72, paragraph 2, of the Convention: "Dur-
ing the period of the suspension the parties shall refrain from acts
tending to obstruct the resumption of the operation of the treaty"
(an obligation comparable with that stipulated in article 18 of the
Convention).

26 Of course, subparagraph (d) (iv) of article 5 as proposed is not
meant to imply that obligations to respect fundamental human rights
can flow only from multilateral treaties.

27 The European Convention on Human Rights (United Nations,
Treaty Series, vol. 213, p. 221) illustrates the various ways in which a

(23) Subparagraph (e) of article 5 refers to an inter-
nationally wrongful act which constitutes an inter-
national crime. Paragraph 2 of article 19 of part 1 of the
draft articles provides that "the international commun-
ity ... as a whole" may recognize the existence of "fun-
damental interests" of that community, to the effect
that breaches of obligations "so essential for the protec-
tion" of those interests are recognized as international
crimes.. In many cases—such as a breach of the obli-
gation to refrain from aggression—there will also be an
injured State (or injured States) by virtue of the other
provisions of the present article; in other cases, the
"injured interest" will (also) be a "non-allocated" one.
In fact the whole definition of an international crime in
article 19, paragraph 2, seems to presuppose the recog-
nition of a collective interest of all (other) States.

(24) Again, "the international
whole", while recognizing a breach
crime, may—and indeed probably
time determine its additional special
(secondary rules) and, possibly, the
rules (cf. articles 14 and 15 below),
visions of the Charter of the United
Article 51, do just that, in so far as "
are concerned (cf. article 15 below).

community as a
as an international
will—at the same
legal consequences
applicable tertiary
Actually, the pro-
Nations, including
acts of aggression"

(25) It cannot be concluded, again, from the absence
of determination of such particular secondary and/or
tertiary rules that, in the case of an international crime
having been committed, there is no injured State at all.
The alternative is to consider every other State, in prin-
ciple, an injured State.

(26) Obviously, this does not necessarily imply that,
for every other State individually, the commission of an
international crime entails the same "new rights".29

(See the commentary to articles 14 and 15 below.)

Article 6

1. The injured State may require the State which has
committed an internationally wrongful act to:

(a) discontinue the act, release and return the persons
and objects held through such act, and prevent continu-
ing effects of such act; and

(b) apply such remedies as are provided for in its in-
ternal law; and

(c) subject to article 7, re-establish the situation as it
existed before the act; and

(£0 provide appropriate guarantees against repetition
of the act.

2. To the extent that it is materially impossible to
act in conformity with paragraph 1 (c), the injured State
may require the State which has committed the inter-
response to a breach can be organized: individual complaints or a

complaint by any other State party before the European Commission

of Human Rights; recourse to the European Court of Human Rights

or to the Committee of Ministers of the Council of Europe.
2" This is without prejudice to the meaning of the term "armed at-

tack" as employed in Article 51 of the Charter.
2' Nor, for that matter, the same "new obligations" vis-a-vis all

States other than the author State.
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nationally wrongful act to pay to it a sum of money cor-
responding to the value which a re-establishment of the
situation as it existed before the breach would bear.

Commentary

(1) Articles 6 and 7 deal with the "new obligations" of
the author State towards the injured State or States.

(2) Generally speaking, the new obligation of the
author State is to "undo" its internationally wrongful
act. This is often, to a greater or lesser extent, materially
impossible, and then a "substitute performance" for
the obligation violated has to be indicated.

(3) Paragraph 1 of article 6 analyses this new obliga-
tion of the author State in its four elements. Sub-
paragraph (a) describes the first element, i.e. the obliga-
tion to stop the breach. Obviously this element refers
only to breaches which can be stopped, i.e. acts having
continuing effects, such as the arrest of a person, the
taking of property or the deprivation of an otherwise
existing and continuing right. If such an act, ac-
cording to applicable primary rules of international law,
constitutes an internationally wrongful act, the author
State should at least, if required by the injured State to
do so, release and return the person or property held
through that act and permit the further exercise of that
right.30

(4) It is to be noted that normally, under the domestic
law of the author State, there is nothing to prevent that
State proprio motu from taking such measures ex nunc.
On the other hand, the original internationally wrongful
act may well, at the same time, be a "wrongful act"
under the domestic law of the author State, which en-
tails legal consequences in the form of "remedies" of an
administrative, penal or civil character. Very often such
remedies can be applied on the initiative of the
authorities of the author State without any action on the
part of the person affected by the wrongful act; this is
normally the case, for example, with administrative and
penal remedies. Subparagraph (b) then obliges the
author State to apply such remedies proprio motu.

(5) Subparagraph (b) is, of course, without prejudice
to article 22 of part 1 of the draft articles. The "exhaus-
tion of local remedies" is there construed as a condition
for the existence of a breach of an international obliga-
tion.

(6) Nor do subparagraphs (a) and (b) deviate from the
principle underlying, inter alia, article 4 of part 1 of the
draft. Surely, even if, under the domestic legal system of
the author State, its authorities were not legally entitled
to stop the breach,31 subparagraph (a) would apply (and

30 This might be called a restitutio in integrum lato sensu with
reference to the persons, objects and functional rights affected by the
internationally wrongful act; the "temporal" element, however—i.e.
the fact that, during a certain period of time, the arrest, taking or
deprivation has had effects—is not covered by such "undoing"
measures ex nunc.

31 Domestic legal systems, for their part, sometimes permit a devi-
ation from domestic rules in order to fulfil international obligations.
There may even exist—but this is a matter beyond the scope of the
present draft articles—a rule of international law prescribing the ad-
missibility of such deviation. Cf. P. Reuter, Droit international
public, 5th ed. (Paris, Presses universitaires de France, 1976) (collec-
tion "Themis"), pp. 49 et seq.

subparagraph (b) a fortiori). The point is that the in-
jured State may at least require that measures ex nunc
be taken.

(7) It should be noted in this connection that, even
where there are some "circumstances precluding
wrongfulness" as regards the original act of the author
State, such circumstances may not be applicable with
regard to the new obligations referred to in sub-
paragraphs (a) and (b).i2

(8) Subparagraph (c) deals with restitutio in integrum
stricto sensu, i.e. a re-establishment of the situation as it
existed before the commission of the internationally
wrongful act, in other words measures with retroactive
effect (ex tune). Clearly such measures—a full "undo-
ing" of the internationally wrongful act—often raise
problems of fact and of (domestic) law, since the effect
of that act may be both factual and legal. On the factual
plane, the passage of time obviously makes it materially
impossible to re-establish fully the previous situation;
time reversal is not within human capacity, and
pecuniary compensation—the payment of damages or
compensation in kind—is the only solution left (cf. ar-
ticle 6, para. 2).

(9) On the legal plane, re-establishment of the legal
situation with retroactive effect is, on the contrary,
always materially possible, though its translation into
fact—i.e. the enjoyment and the exercise of the legal
situation—raises the same problem. Nevertheless, in
so far as its legal consequences are concerned, again
the retroactive re-establishment of the legal situation is
not materially impossible. For example, the taking of
property, including a transfer of that property (in
contradistinction to its physical destruction), may
have given rise to legal transactions in relation to that
property (or its "product") which, as such, can be
nullified retroactively.33

(10) It is clear, however, that, to the extent that the
legal situation is governed by the domestic law of the
author State, the re-establishment of the legal situation
with retroactive effect implies a degree of direct effect
of a rule of international law within that domestic legal
system.34

(11) Subparagraph (d) deals with the fourth element of
the new obligation to undo the internationally wrongful

32 In this sense, article 35 of part 1 of the draft articles may be ap-
plicable by analogy to such measures ex nunc.

33 And vice versa: legal transactions by the former owner of the
property can retroactively be given legal effect.

34 This is true even though the re-establishment itself would have to
be effected through legislation of the author State and an act of
legislation is in itself a proper "object" of an obligation of conduct
under international law. The point is rather that the required retroac-
tive effect of such legislation of necessity interferes with legal relation-
ships existing by virtue of the (previous content of the) domestic legal
system and, as such, comes close to the so-called "direct effect" of
rules of international law upon legal relationships primarily governed
by domestic law. In other words, the obligation of restitutio in in-
tegrum stricto sensu would go beyond the limits of legal relationships
between States. By the same token, no "direct effect" is involved to
the extent that the retroactivity is limited to legal relationships be-
tween States. Nor, of course, does the foregoing prejudge any ques-
tion as regards the legal effect of a possible internationally wrongful
act of interference with relationships under the domestic law of the
author State, within the domestic legal system of another State, a
question primarily within the province of the rules of conflict of laws.
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act: the provision of appropriate guarantees against
repetition of the act (a measure ex ante). What is ap-
propriate depends on the circumstances of the case. The
mere recognition by the author State that an inter-
nationally wrongful act has occurred, usually accom-
panied or implied by an apology, may be appropriate.35

In some circumstances, where the internationally
wrongful act results from a normal application of the
domestic law of the author State, a modification of the
relevant domestic legislation (or of the standing govern-
mental instructions concerning its application) may be
required. Again, where the act of the State and its result
are governed solely by rules of international law, the
"appropriate guarantees" may take other forms dealing
directly with the relationship between the States con-
cerned, such as measures affecting the existence,
organization or functioning of the governmental agency
through which the internationally wrongful act has been
committed.

(12) As noted above (paras. (8) and (9)), article 6,
paragraph 2, deals with the "substitute performance"
of compensation for the effects of the internationally
wrongful act which it is materially impossible to undo.

Article 7

If the internationally wrongful act is a breach of an
international obligation concerning the treatment to be
accorded by a State, within its jurisdiction, to aliens,
whether natural or juridical persons, and the State
which has committed the internationally wrongful act
does not re-establish the situation as it existed before the
breach, the injured State may require that State to pay
to it a sum of money corresponding to the value which a
re-establishment of the situation as it existed before the
breach would bear.

Commentary

(1) As explained in the commentary to article 6
(paras. (9) and (10)), the "new obligation" of the
author State to effect a restitutio in integrum stricto sen-
su raises particular problems in cases where the legal
situation to be re-established with retroactive effect is
governed primarily by the domestic legal system of the
author State.

(2) Indeed, while there is no uniformity in the de-
cisions of international courts and tribunals, or in the
practice of States and the teachings of the most highly
qualified publicists of the various nations, there is a
marked tendency not to require such restitutio in in-
tegrum stricto sensu in the case of an internationally
wrongful act consisting in the infringement—within the
jurisdiction of the author State—of a right (or, more
generally, a legal situation) of a natural or juridical per-

35 And, indeed, does "add" to the previous legal situation an agree-
ment on the applicability of the "old" obligation to the facts of the
case. In this connection, it should be recalled that international courts
and tribunals have sometimes expressly stated that their dictum on an
internationally wrongful act having occurred constitutes satisfaction
for the injured State. See the Special Rapporteur's second report,
Yearbook ... 1981, vol. II (Part One), p. 89, document A/CN.4/344,
para. 85.

son belonging to the injured State, or at least to leave to
the author State the choice between such restitutio in in-
tegrum stricto sensu and the substitute performance of
compensation and satisfaction (i.e. reparation).

(3) In this connection, it should be recalled that, on a
quite different legal plane, article 22 of part 1 of the
draft articles does give legal relevance to the domestic
legal system of the author State by making the existence
of a breach of particular primary obligations under in-
ternational law dependent upon the exhaustion of local
remedies. Even more important, that article presumes
that "an equivalent* treatment" is allowed by the inter-
national obligation "concerning the treatment to be ac-
corded to aliens" and that such equivalent treatment
may result from the application of local remedies (cf.
article 6, para. 1 (b), above).

(4) Actually, even though a treaty between the author
State and the injured State may provide for a different
regime, it cannot be presumed that aliens within the
jurisdiction of the other State enjoy extraterritorial
status.36

Article 8

Subject to articles 11 to 13, the injured State is en-
titled, by way of reciprocity, to suspend the perfor-
mance of its obligations towards the State which has
committed an internationally wrongful act, if such
obligations correspond to, or are directly connected
with, the obligation breached.

Commentary

(1) While articles 6 and 7 deal with the new obligations
of the author State ("reparation" in the larger sense of
the word), articles 8 and 9 concern the "new rights" of
the injured State.

(2) The injured State is entitled to suspend the perfor-
mance of its obligations towards the author State. Ob-
viously this right to take countermeasures is not
unlimited. In this connection, a first distinction must be
made between countermeasures having the purpose of
restoring the balance in the positions of the author State
and the injured State (reciprocity), and countermeasures
having the purpose of influencing a decision of the
author State to perform its (new) obligations (reprisal).

(3) In fact, it may not always be easy to distinguish
between the two purposes and their intended effects.
Indeed, the justification for the "weaker" counter-
measure by way of reciprocity, or for the"stronger"
countermeasure by way of reprisal, is connected with
the intention and effect of the internationally wrongful
act to which it is a response. Accordingly, while article
9, paragraph 2, and article 10 contain special conditions
for the taking of reprisals only, the object and purpose
of those conditions is also relevant for the qualification

'" This is, of course, without prejudice to the status of diplomats of,
and of ships under the flag of, foreign States. Also, within the
framework of international arbitration by virtue of an agreement be-
tween a State and a foreign investor, special considerations may ap-
ply.
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of the measures taken as measures by way of reci-
procity. After all, the ultimate purpose of both types of
measures must be a restoration in effect of the "old"
primary legal relationship. In other words, elements of
"proportionality" and of "interim protection" are in-
herent in measures by way of reciprocity.

(4) By its nature, a suspension of the performance of
obligations by way of reciprocity presupposes reciprocal
primary rights and obligations, i.e. a quid pro quo re-
lationship or an exchange of performances as the sole
object and purpose of the primary relationship.
Whether or not—and to what extent—such a situation
exists is a matter of interpretation of the primary legal
relationship in the light of the circumstances which led
to its creation. In many cases, particularly if the re-
lationship is created by a bilateral treaty, the connection
between the obligation breached by the author State and
the obligation whose performance is suspended by the
injured State is clear enough, either because the content
of the obligation is the same for both parties or because
it is established that the parties intended that one perfor-
mance would be the counterpart of another. Even if in
actual fact, at a particular moment, the balance between
the performance and non-performance of respective
obligations is not completely equal, the measure by way
of reciprocity could still be justified as such.37

(5) There is no reciprocity in the primary relationship,
and therefore no justification for the suspension of the
performance of obligations by way of reciprocity if the
latter are obligations by virtue of a peremptory norm of
general international law (see article 12 (b) below).38

(6) The essence of reciprocity is that the
countermeasure is limited in its effect to the (alleged)
author State (see article 11 and the exception thereto in
article 13 below).

(7) The obligations of a receiving State regarding the
immunities to be accorded to diplomatic and consular
missions and staff are not a counterpart of the fulfil-
ment of the obligations of the sending State, its missions
and their staffs relating to the proper exercise of their
functions. While declarations of persona non grata and
severance of diplomatic and/or consular relations are a
legitimate response to breaches of those obligations, the
immunities themselves must be respected (see article
12 (a) below.)

Article 9

1. Subject to articles 10 to 13, the injured State is
entitled, by way of reprisal, to suspend the performance
of its other obligations towards the State which has
committed the internationally wrongful act.

2. The exercise of this right by the injured State
shall not, in its effects, be manifestly disproportional to

37 Cf. paragraph 83 of the arbitral award of 9 December 1978 in the
Case concerning the Air Service Agreement of 27 March 1946 between
the United States of America and France (United Nations, Reports of
International Arbitral Awards, vol. XVIII (Sales No. E/F.80.V.7),
pp. 443-444).

" Unless, of course, the same peremptory norm permits non-
performance of the obligation in the case of a breach of the same
obligation by another State.

the seriousness of the internationally wrongful act com-
mitted.

Commentary

(1) In the case of a countermeasure by way of reprisal,
there is no legal connection between the obligation
breached by the author State and the obligation whose
performance is suspended by the injured State. Ac-
cordingly, some of the limitations on the entitlement to
countermeasures, essentially applicable to both types,
must be made explicit here.

(2) The element of "proportionality" is laid down in
paragraph 2 of article 9, taking into account the purpose
of a measure by way of reprisal, which goes further than
the mere restoring of the balance in the relationship be-
tween the author State and the injured State. There
must not be manifest disproportion between the effects
of the reprisal and the seriousness of the internationally
wrongful act to which it is a response. Indeed, the
reprisal is a deliberate non-performance of an inter-
national obligation with intended effects on the author
State. Accordingly, its justification should also be
measured against the intention and/or effects—in short,
the seriousness—of the internationally wrongful act
with regard to the injured State.

Article 10

1. No measure in application of article 9 may be
taken by the injured State until it has exhausted the in-
ternational procedures for peaceful settlement of the
dispute available to it in order to ensure the perfor-
mance of the obligations mentioned in article 6.

2. Paragraph 1 does not apply to:
(a) interim measures of protection taken by the in-

jured State within its jurisdiction, until a competent in-
ternational court or tribunal, under the applicable inter-
national procedure for peaceful settlement of the
dispute, has decided on the admissibility of such interim
measures of protection;

(b) measures taken by the injured State if the State
alleged to have committed the internationally wrongful
act fails to comply with an interim measure of protec-
tion ordered by such international court or tribunal.

Commentary

(1) A measure of reprisal, even if not manifestly
disproportional, remains by its very purpose at least "a
wager on the wisdom ... of the other Party",30 a
unilateral act directed ultimately at the "enforcement"
of the primary relationship. From this point of view, the
existence and availability of other means to ensure the
performance of obligations is clearly relevant.

(2) Paragraph 1 of article 10 therefore stipulates the
condition of exhaustion of international procedures for
peaceful settlement of the dispute. Thus, for example, if
the obligation allegedly breached is one created in a
treaty containing a procedure for settlement of disputes

" Sec paragraph 91 of the arbitral award in the Air Service Agree-
ment case {loc. cit. (footnote 37 above), p. 445).
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concerning the interpretation and application of that
treaty, which allows an injured State party unilaterally
to bring its claim to performance before an inter-
national court or tribunal, that procedure should be
followed.

(3) Indeed, the compulsory character of a third-party
dispute-settlement procedure in principle excludes for
the time being other means of enforcement, such as the
taking of a measure of reprisal.

(4) However, here again distinctions must be made ac-
cording to the effectiveness of the dispute-settlement
procedure.

(5) First, it may be that the functioning of the agreed
dispute-settlement procedure depends on co-operation
between the States in dispute (e.g. the appointment of
arbitrators). Measures designed to promote that co-
operation are allowed in such a case.

(6) Secondly, the agreed powers of the third party in
the dispute-settlement procedure may be limited to
aspects which are not relevant in the given situation.
Thus a compulsory fact-finding procedure does not help
if there is no dispute about the facts, but only on the
existence or extent of the legal obligation allegedly
breached.

(7) Thirdly, the third party may not be empowered to
order effective interim measures of protection either on
behalf of the claimant State or on behalf of the defen-
dant State. In such a case, the claimant State has no
choice but to take such measures unilaterally. Even if
the third party is empowered to order effective interim
measures of protection, the claimant State may take
measures of protection subject to the power of the third
party to order their withdrawal as an interim measure of
protection on behalf of the defendant State.

(8) Finally, if the interim measures of protection
ordered by the third party are not complied with, the
system breaks down and the right to take measures of
reprisal reappears.

(9) It should be noted that non-compliance with the
final and binding decision of the third party constitutes
a separate breach of an international legal obligation, a
separate internationally wrongful act.

(10) On the other hand, the fact that a compulsory
third-party dispute-settlement procedure does not pro-
vide for a final and binding decision by the third party
does not take away the compulsory character of the pro-
cedure itself; paragraph 1 of article 10 would therefore
be applicable, subject of course to paragraph 2.

Article 11

1. The injured State is not entitled to suspend the
performance of its obligations towards the State which
has committed the internationally wrongful act to the
extent that such obligations are stipulated in a
multilateral treaty to which both States are parties and it
is established that:

(a) the failure to perform such obligations by one
State party necessarily affects the exercise of the rights

or the performance of obligations of all other States
parties to the treaty; or

(b) such obligations are stipulated for the protection
of collective interests of the States parties to the
multilateral treaty; or

(c) such obligations are stipulated for the protection
of individual persons irrespective of their nationality.

2. The injured State is not entitled to suspend the
performance of its obligations towards the State which
has committed the internationally wrongful act if the
multilateral treaty imposing the obligations provides for
a procedure of collective decisions for the purpose of
enforcement of the obligations imposed by it, unless
and until such collective decision, including the suspen-
sion of obligations towards the State which has commit-
ted the internationally wrongful act, has been taken; in
such case, paragraph 1 (a) and (b) do not apply to the
extent that such decision so determines.

Commentary

(1) As already remarked above, modern treaty prac-
tice increasingly shows a tendency for multilateral
treaties to impose obligations for the protection of
"extra-State" interests (see commentary to article 5
above). Suspension by an injured State of the perfor-
mance of such obligations, whether by way of reci-
procity or by way of reprisal, would then also affect
parties other than the State which originally committed
the internationally wrongful act.

(2) This situation is often taken into account by special
rules in the multilateral treaty in question, designed to
organize the response to a breach of the obligation com-
mitted by a State party.

(3) While in principle such special rules are covered by
the provisions of article 2, it would seem useful to
elaborate on the substantive and procedural conse-
quences of this type of multilateral treaty relationship as
regards the applicable secondary rules.40

(4) As to the substance, the situation mentioned in
paragraph (1) above seems to exclude, in the first in-
stance, a unilateral suspension by the injured State of
the performance of its obligations. In this connection, it
should be recalled that, under the provisos of article 5,
subparagraph (d) (ii), (iii) and (iv), every other State
party to the multilateral treaty is an injured State (in
respect of both the original breach of the obligation and
the suspension of performance by way of reciprocity or
reprisal).

(5) Even so, the other States parties to the multilateral
treaty may not in fact all be equally affected by the
original breach of the obligation or by a countermeasure
in response to that breach by another State party.
Clearly, some collective decision has to be taken in
order to weigh the interest served by the countermeasure
against the effects thereof on the interests of the in-
dividual States parties which did not commit the inter-
nationally wrongful act.

40 Again, on the different level of validity of the multilateral treaty
itself, the 1969 Vienna Convention deals with the matter in its article
60, paragraphs 2 to 5.
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(6) If the multilateral treaty provides for a procedure
of collective decision on this point, that procedure
should of course be followed. That collective decision
may then imply that the States legally injured by the
original internationally wrongful act waive their right to
object to a countermeasure otherwise objectionable
under paragraph 1 (a) and (b).

(7) No such waiver is permissible regarding suspension
of the performance of obligations to respect human
rights under paragraph 1 (c).

(8) If the multilateral treaty does not provide for a
procedure of collective decision, the substantive rule of
paragraph 1 remains applicable, subject to the provision
of article 13 below.

Article 12

Articles 8 and 9 do not apply to the suspension of the
performance of the41 obligations:

(a) of the receiving State regarding the immunities to
be accorded to diplomatic and consular missions and
staff;

(b) of any State by virtue of a peremptory norm of
general international law.

Commentary

See paragraphs (5) and (7) of the commentary to ar-
ticle 8 above.

Article 13

If the internationally wrongful act committed con-
stitutes a manifest violation of obligations arising from
a multilateral treaty, which destroys the object and pur-
pose of that treaty as a whole, article 10 and article 11,
paragraph 1 (a) and (b) and paragraph 2, do not apply.

Commentary

(1) Article 13 deals with the case of what could be
called the complete breakdown of the system established
by a multilateral treaty as a consequence of an inter-
nationally wrongful act in relation to the obligations im-
posed by that treaty.

(2) Indeed, if there is a manifest violation which
destroys the object and purpose of the multilateral
treaty as a whole, there is not much sense in applying
those provisions of that treaty—those parts of the
system established by the treaty—which create the col-
lective interest of the States parties thereto (article 11,
para. 1 (a) and (b)), or those which call for a dispute-
settlement procedure (article 10) or for collective de-
cisions for the purpose of promoting performance of its
particular obligations (article 11, para. 2). On the other
hand, countermeasures must remain allowed, although
in such a case the re-establishment of the "old" legal
relationships is obviously unlikely, if not impossible.

(3) In a sense, the breakdown of the system established
by the multilateral treaty causes a "fall back" into the
bilateral relationships between the States concerned (i.e.
the author State and the injured State).

(4) Obviously, such a breakdown cannot be lightly
assumed. Actually, a violation by one State party which
falls under the definition given in the present article
must be at least a "material breach" in the sense of the
1969 Vienna Convention and, as such, may give rise to
termination of the treaty itself. Such termination,
however, has no retroactive effect and some obligations
remain.42 Furthermore, termination requires the
unanimous agreement of the parties other than the
author State.43 Quite apart from the validity of the
treaty, there is room for suspension of the performance
of obligations by way of a countermeasure.

Article 14

1. An international crime entails all the legal conse-
quences of an internationally wrongful act and, in addi-
tion, such rights and obligations as are determined by
the applicable rules accepted by the international com-
munity as a whole.

2. An international crime committed by a State en-
tails an obligation for every other State:

(a) not to recognize as legal the situation created by
such crime; and

(b) not to render aid or assistance to the State which
has committed such crime in maintaining the situation
created by such crime; and

(c) to join other States in affording mutual assistance
in carrying out the obligations under subparagraphs (a)
and (b).

3. Unless otherwise provided for by an applicable
rule of general international law, the exercise of the
rights arising under paragraph 1 of the present article
and the performance of the obligations arising under
paragraphs 1 and 2 of the present article are subject,
mutatis mutandis, to the procedures embodied in the
United Nations Charter with respect to the maintenance
of international peace and security.

4. Subject to Article 103 of the United Nations
Charter, in the event of conflict between the obligations
of a State under paragraphs 1, 2 and 3 of the present ar-
ticle and its rights and obligations under any other rule
of international law, the obligations under the present
article shall prevail.

Commentary

(1) The distinction drawn in article 19 of part 1 of the
draft articles between "international delicts" and "in-
ternational crimes" makes sense only if the legal conse-
quences of the latter are different from those of the
former.

(2) As to the new obligations of the author
State—reparation lato sensu—it is hard to imagine that
they would not arise in the case of the commission of an

41 The words "the performance of the" were omitted by mistake
from the text of article 12 as submitted in the Special Rapporteur's
fifth report.

42 See article 70 of the 1969 Vienna Convention.
43 See article 60, paragraph 2 (a), of the 1969 Vienna Convention.
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international crime, and the same applies to the new
rights of the injured States to take countermeasures.44

In other words, the question is rather one of additional
legal consequences.

(3) Such additional legal consequences may be of three
different kinds. First, there may be a new "collective
right" of every other State to require the author State to
fulfil its normal secondary obligations. Secondly, there
may be additional secondary obligations of the author
State, going beyond the "undoing" of its acts qualified
as an international crime. Thirdly, there may arise new
obligations of the other States as between them not to
recognize or support the results of such an international
crime.

(4) The first kind of additional legal consequences is
dealt with in article 5, subparagraph (e).

(5) As to the second kind of additional legal conse-
quences, they can be determined only by the inter-
national community as a whole if and when it recognizes
some internationally wrongful acts as constituting inter-
national crimes.45 Paragraph 1 of article 14 therefore
refers to "the applicable rules accepted by the inter-
national community as a whole".*6

(6) The third kind of additional legal consequences is
an application of the principle that all States other than
the author State should practise a measure of solidarity
when confronted with the commission of an inter-
national crime. Here again, both the substance of the
solidarity and the international procedures for the
"organization" of that solidarity—i.e. its translation
into action—may well be determined by the inter-
national community as a whole if and when it recognizes
some internationally wrongful act as constituting an in-
ternational crime. However, a minimum of required
solidarity can already be recognized as applicable in all
cases of an international crime having been committed.
Paragraph 2 of the present article indicates that
minimum in respect of the substance of the new obliga-
tions.

(7) The procedural aspect is dealt with in paragraph 3
of the present article. It contains a residual rule, since,
as noted above, the international community as a whole
may determine otherwise.

(8) In particular, the international community as a
whole may recognize that, although by definition its
"fundamental interests" are involved, the commission
of an international crime under certain circumstances
affects some injured State or States more than others.

(9) An international crime is always an internationally
wrongful act; accordingly, there may be an injured State
or injured States under article 5, subparagraphs (a) to
(d). Furthermore, a response comparable to a measure
of collective self-defence may be allowed; and finally,
the international community as a whole may recognize
that, under certain circumstances, the matter could be
more appropriately dealt with by regional action only.

(10) In the absence of such particular circumstances or
arrangements, it should be recognized that an individual
State which is considered to be an injured State only by
virtue of article 5, subparagraph (e), enjoys this status
as a member of the international community as a whole
and should exercise its new rights and perform its new
obligations within the framework of the organized com-
munity of States.

(11) Accordingly, paragraph 3 of the present article
stipulates, as a residual rule, the application, mutatis
mutandis, of the procedures embodied in the Charter of
the United Nations with respect to the maintenance of
international peace and security.

(12) It should be noted in this connection that the
commission of an international crime does not
necessarily affect the maintenance of international
peace and security. The function of paragraph 3 of the
present article is therefore quite different from that of
article 4.

(13) For the same reason, Article 103 of the Charter of
the United Nations will not necessarily apply and a
similar rule must be stipulated with regard to the obliga-
tions under paragraphs 1, 2 and 3 of the present article.

(14) By the same token, the latter obligations may be
considered obligations "under any other international
agreement" in the sense of Article 103 of the Charter
and, in accordance with article 3 of part 2 of the draft
articles, the prevalence of the obligations under the
Charter must be preserved. The result is a three-level
"hierarchy" of obligations: obligations under the
Charter of the United Nations, obligations under the
present article, and other obligations.

Article 15

An act of aggression entails all the legal consequences
of an international crime and, in addition, such rights
and obligations as are provided for in or by virtue of the
United Nations Charter.

44 Obviously, the obligation of the author State "to pay ... a sum of
money corresponding to the value which a re-establishment of the
situation as it existed before the breach would bear" (article 6,
para. 2) can apply only to a payment to the State or States which have
in fact suffered damage capable of being compensated for by such a
payment. Nevertheless, every State other than the author State is en-
titled to require such a payment to be made to such State or States.

45 It has already been recognized by the Commission that all inter-
national crimes, recognized as such, need not necessarily have the
same additional legal consequences.

46 In effect, this corresponds to the "legal consequences ... deter-
mined by other rules of international law relating specifically to the in-
ternationally wrongful act in question", referred to in article 2.

Commentary

(1) Among the international crimes listed in article 19
of part 1 of the draft articles figures "a serious breach
of an international obligation ... such as that pro-
hibiting aggression" (para. 3 (a)).

(2) The legal consequences of an act of aggression are
of course dealt with, in regard to both substance and
applicable procedures, in the Charter of the United
Nations. To the extent that they are additional to those
referred to in article 14, they should obviously be men-
tioned in the present article.
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Article 16

The provisions of the present articles shall not pre-
judge any question that may arise in regard to:

(a) the invalidity, termination and suspension of the
operation of treaties;

(b) the rights of membership of an international
organization;

(c) belligerent reprisals.

Commentary

(1) Articles 2 and 3 of part 2 of the draft articles
presuppose the existence of rules of international law
other than those contained or referred to in the pro-
visions of the present part 2, determining particular
legal consequences of particular internationally
wrongful acts.

(2) Since articles 5 to 15 are general in the sense that
they are formulated as covering in abstracto all new
rights and obligations of States entailed by an inter-
nationally wrongful act,47 it is necessary to indicate
what falls outside the scope of those articles—in other
words, fields of internationally wrongful acts and/or
legal consequences thereof in regard to which those ar-
ticles are not even meant to be residual rules.

(3) One such field of legal consequences is formed by
the legal consequences of an internationally wrongful

47 New obligations of the author State (reparation lato sensu); new
rights of injured States (reciprocity and reprisal); new collective rights
of injured States; new obligations of all other States as between
themselves.

act on the level of the invalidity, termination and
suspension of the operation of treaties, a matter dealt
with in the 1969 Vienna Convention.

(4) Another such field of legal consequences is formed
by the legal consequences of an internationally wrongful
act on the level of the legal relationships between States
in their capacity as members of an international
organization. Whether and to what extent such
membership rights are curtailed or withdrawn, either by
the organization or in direct application of its consti-
tution, as a consequence of the commission of an inter-
nationally wrongful act depends on that constitution
and on the legal practice of member States developed
thereunder. It seems impracticable to stipulate general,
even residual, rules on this matter.

(5) Finally, in the case of a belligerent relationship be-
tween States, a body of rules of jus in bello has been
developed, particularly for the purpose of ensuring
respect for human rights in armed conflicts. They in-
volve a delicate balance between "military necessity"
and other interests, including extra-State interests or
values. Although such interests and values are also
taken into account in the provisions of the present ar-
ticles relating to reciprocity and reprisal, it cannot be
denied that the state of belligerence and the resulting
"military necessities" add a special dimension to the
general problem. The determination of the necessary
balancing points would be better left, for the time being,
as part of the development of this branch of inter-
national law in the relevant international conferences,
which benefit from the invaluable promotion and
assistance of the International Committee of the Red
Cross.

II. "Implementation" {mise en oeuvre) of international responsibility
and the settlement of disputes (part 3 of the draft articles)

3. There seems to be general agreement that an inter-
nationally wrongful act of a State entails: (a) new
obligations of the author State (A); (b) new rights of
other States, in particular of the injured State(s) (B);
(c) in some cases, new obligations of third States (C) vis-
a-vis the other injured State or States. This holds true
even where a State is injured only in its capacity or
status as a member of the international community of
States as a whole.

4. All these "new legal consequences", or new legal
relationships between States, are dependent upon the
commission of an internationally wrongful act by a
State A, i.e. in the first instance, upon a set of facts. In
order to be able to invoke those new legal relationships,
the State B invoking them must consider those facts as
established and, of course, claim that they constitute an
internationally wrongful act by State A. This double
claim of State B must be made before or at the same
time as that State invokes the new legal relationships,
either as a claimant or as a defendant against a claim
made by another State.

5. On analysis, such a statement by a State may be ob-
jected to by the alleged author State A (or even, in the

case mentioned in paragraph 3 above under (c), by the
third State C) on one or more of the following grounds:
(1) the alleged facts are not "the truth, the whole truth
and nothing but the truth"; (2) even if, and to the extent
that, they are, they do not amount to "an act of the
author State A" (in the sense of chapter II of part 1 of
the draft articles); (3) even if, and to the extent that,
they are, they do not constitute a "breach of an inter-
national obligation" of the author State A (in the sense
of chapter III of part 1 of the draft articles); (4) even if,
and to the extent that, they are, there are "cir-
cumstances precluding wrongfulness" (in the sense of
chapter V of part 1 of the draft articles, other than ar-
ticle 30 (Countermeasures in respect of an internation-
ally wrongful act) and article 34 (Self-defence)).48

6. If there already exists between the claimant State
(i.e. the State invoking the new legal relationships) and

48 Other specific objections may be raised in the cases dealt with in
article 11, paragraph 2, article 12, paragraph 2, article 14, paragraphs
2 and 3, and articles 27 and 28 of part 1 of the draft articles, but they
do not change the overall situation. For the cases dealt with in articles
30, 34 and 35, see footnote 52 below.
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the defendant State (i.e. the State against which the
claim is made), by virtue of a consensus between them, a
third-party dispute-settlement procedure relating to the
performance of the obligation referred to in paragraph
5 above under (3), and the claimant and defendant
States are bound by the rules on State responsibility (i.e.
if those rules are laid down in a multilateral convention
to which those States are parties), all those provisions
would have to be applied by that third party, including
such rules as incidentally involved other legal relation-
ships. Thus, for example, if two States are parties to a
future convention on State responsibility and, at the
same time, parties to a treaty providing that any dispute
between them, or any dispute regarding the interpreta-
tion and application of a particular treaty, shall be
settled in accordance with a third-party procedure in-
dicated in that treaty (in the latter case, if the alleged
breach of an obligation under that treaty is a breach of
an obligation as mentioned in paragraph 5 above under
(3)), the third party should be empowered to apply all
relevant rules embodied in the convention, including in
particular the rule corresponding to article 10 of part 2
of the draft articles.

7. If there is no such international procedure for
peaceful settlement of disputes available to the injured
State, the question arises whether and how to provide
for the "implementation" (mise en ceuvre) of State
responsibility.

8. It could be argued that the "new obligations" of
the author State are, in reality, so closely connected with
its primary obligation whose breach is alleged by an in-
jured State that to provide for a new (and possibly
separate) third-party dispute-settlement procedure for
the implementation of State responsibility in this case
would amount to the creation of a multilateral com-
pulsory dispute-settlement procedure relating to all
(primary) obligations, present and future, under inter-
national law of States becoming parties to the future
convention on State responsibility.

9. On the other hand, there is an obvious analogy be-
tween the Vienna Convention on the Law of Treaties
and a possible convention on State responsibility, an
analogy which militates in favour of the addition to the
rules on State responsibility of a part 3 more or less
corresponding to articles 65 and 66 and the annex of
the 1969 Vienna Convention.

10. Indeed, one might argue that one of the main ob-
jects and purposes of the 1969 Vienna Convention is to
save a treaty as such from being "nullified" by cir-
cumstances which a State party to that treaty might
invoke unilaterally.49

49 It should be noted here, at the outset, that the dispute-settlement
procedure provided for in the 1969 Vienna Convention regarding the
validity—this term taken in its largest sense—of a treaty presupposes
that the States in dispute both recognize that there is a treaty. If the
very existence of a treaty—in contradistinction to its validity—is
denied, e.g. if an alleged party to that treaty maintains that the docu-
ment embodying the treaty is a complete fake, the dispute-settlement
procedures of the Vienna Convention cannot be applied to that
dispute (unless, of course, there is not even any prima facie evidence
of the fake). In other words, on the borderline between law and fact,
the existence of a treaty may become a preliminary and "incidental"
question to be looked into by the conciliation commission before it
passes to the question of the validity of that treaty, if any.

11. It is, it would seem, for these reasons that the 1969
Vienna Convention, a large number of whose provisions
are devoted to the "invalidity" of treaties, prescribes
international procedures to be followed in case such
invalidity is invoked and objected to.

12. One may well argue that the same reasoning is
valid for some of the new legal relationships arising
from an internationally wrongful act. Indeed, the
allegation that such an internationally wrongful act has
been committed by (the author) State A may cause (the
allegedly injured) State B to take measures which, in
themselves, are not in conformity with its obligations;
State A—denying having committed an internationally
wrongful act—may then allege to be itself injured by an
internationally wrongful act of State B and take
measures which, in themselves, are not in conformity
with its obligations, and so on and so forth. The old,
existing legal relationships are thus in danger of becom-
ing, in practice, completely nullified by this oscillation
(or escalation).

13. Only a compulsory third-party dispute-settlement
procedure can help to stop such escalation. Several such
procedures can be envisaged. For the moment, the
Special Rapporteur suggests following the precedents of
the 1969 Vienna Convention and the United Nations
Convention on the Law of the Sea.

14. Accordingly, it is now proposed that, if a State
considering itself to be an injured State wishes to invoke
article 8 (reciprocity) or article 9 (reprisal) as a justifica-
tion for the suspension of the performance of its obliga-
tions, it should notify the alleged author State of its
reasons for doing so. If the alleged author State objects,
on any of the grounds referred to in paragraph 5 above,
it should inform the alleged injured State accordingly,
stating its reasons for the objection.

15. Normally, notification and objection (possibly
after another round or rounds of communication be-
tween the parties), taken together, will serve to narrow
the issues on which the States concerned are in disagree-
ment or dispute.

16. If, and to the extent that, such a dispute concerns
the existence and breach of a primary obligation on the
part of the alleged author State, that dispute can be
settled only through the existing dispute-settlement pro-
cedure already binding on the parties or newly agreed
between them, and paragraph 6 above would apply to
the secondary rights and obligations as between the par-
ties to that dispute (which are also parties to the future
convention on State responsibility.

17. If, and to the extent that, the dispute concerns the
non-performance by the alleged injured State of its
primary obligation vis-a-vis the alleged author State (by
way of invoking reciprocity or reprisal), and the inter-
pretation or application of such primary obligation is
subject to a dispute-settlement procedure already exist-
ing or newly agreed between the parties, such dispute
settlement procedure should be applied to that dispute
and, again, paragraph 6 above would be applicable to
the secondary rights and obligations as between the par-
ties to that dispute (which are also parties to the future
convention'on State responsibility).
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18. If neither paragraph 16 nor paragraph 17 above
applies (including the case that the third party in the
agreed dispute-settlement procedure declares itself not
competent to settle the dispute), the danger referred to
in paragraph 12 above arises: the secondary rules tend
to nullify the primary rules.

19. In the comparable situation of nullification of a
treaty as such, i.e. in the case of one party to a treaty
invoking "a ground for impeaching the validity of a
treaty, terminating it, withdrawing from it or suspend-
ing its operation", the 1969 Vienna Convention, under
article 42 together with articles 65 and 66, gives "any
one of the parties" to the dispute the right to set in mo-
tion the special procedures of dispute settlement pro-
vided for in article 66. This is comprehensible, since
all the parties presumably have the same interest in
knowing whether the treaty as such is still valid.50

20. In the present case, however, where the alleged in-
jured State—on the ground of its double claim (see
para. 4 above)—suspends the performance of its obliga-
tions towards the alleged author State," it cannot
thereby force the alleged author State to submit to a
dispute-settlement procedure concerning the alleged
breach, which may or may not be agreed between them.
Accordingly, only the alleged author State should be
empowered to set in motion the procedure of dispute
settlement to be provided for in part 3 of the draft ar-
ticles.

21. This is particularly necessary since, in challenging
the countermeasure of the alleged injured State by
unilaterally setting in motion such dispute-settlement
procedure, the alleged author State cannot but accept at
the same time that the third party pronounces on the in-
cidental questions of fact and law concerning the inter-
nationally wrongful act allegedly committed by it and its
new obligations arising therefrom.52

22. In this connection, two points should be noted.
First, it may well happen that there is a genuine
divergence of opinion between the States concerned as
to the interpretation of a treaty—or, for that matter, of
rules of international law derived from any other
source—applicable in their mutual legal relationship.
A restrictive interpretation may be applied by one of
them, which the other State contests, but—at least for
the time being—accepts and then also applies as far as
its corresponding obligations under that treaty towards
the other party are concerned. This reciprocity is not
that referred to in article 8 of part 2 of the draft articles;
it is not a countermeasure, but rather a measure of

50 Or not valid, through the application of what could be called the
"pre-primary rules" of the 1969 Vienna Convention.

51 If the injured State invokes a material breach of a treaty as a
ground for terminating the treaty or suspending its operation, article
66 of the 1969 Vienna Convention applies.

52 Including possibly—if circumstances precluding wrongfulness
other than those mentioned in article 30 (Countermeasures in respect
of an internationally wrongful act) and article 34 (Self-defence) of
part 1 of the draft articles are invoked—"any question that may arise
in regard to compensation for damage caused by that act" (article 35);
in that case, of course, it is implied that the duty to pay compensation
is a condition of the recognition of a "circumstance precluding
wrongfulness" rather than a result of a rule of liability for injurious
consequences of acts not prohibited by international law.

retortion. While there may be a dispute as to the inter-
pretation and application of the relevant treaty or
(other) rule of international law equally applicable to
both parties, there is no dispute relating specifically to
secondary rules.

23. Secondly, it may well happen that the States con-
cerned have, in the past, agreed in principle to refer a
future dispute as to the interpretation and application of
a particular primary rule to a third-party dispute-
settlement procedure, the implementation of which,
however, will require further (voluntary) co-operation
between the parties. In such a case, real counter-
measures applied in order to arrive at such co-operation
should again, as such, not be subject to the special pro-
cedure to be provided for in part 3 of the draft.

24. More generally, it should be recognized in part 3
that, in a sense, its procedural rules form an integral
part of the legal consequences of an internationally
wrongful act.53

25. This implies, on the one hand, that the principle of
the residual character of the provisions of part 2 of the
draft, which is enunciated in article 2 as provisionally
adopted by the Commission,54 should also apply to the
relevant provisions of part 3. In other words, States,
when creating primary rights and obligations between
them, may at the same time, or at some later time before
the established primary obligation is breached, deter-
mine that part 3 shall not apply to (alleged) breaches of
that obligation.

26. On the other hand, the link between parts 2 and 3
of the draft implies that a future convention on State
responsibility should not allow reservations excluding
the application of part 3. Indeed, in this respect the
precedent of the United Nations Convention on the Law
of the Sea, which recognizes the inseparability of its
substantive and its procedural provisions, should be
followed.

27. There are obvious qualifications to be added to
what is stated in paragraphs 23 and 24 above. In the first
place, article 2 of part 2 contains the proviso "without
prejudice to the provisions of articles 4 and 12", which
refer, respectively, to the United Nations system relating
to the maintenance of international peace and security,
and to the "system" of jus cogens. By analogy, and
following again the 1969 Vienna Convention, part 3
should also contain a provision corresponding to article
66, subparagraph (a), of that Convention and pro-
visions dealing with the relationship between the
dispute-settlement procedure of part 3 and the pro-
cedural rules to be embodied or referred to in articles 14
and 15 of part 2, concerning "international crimes" and
"acts of aggression".

28. Secondly, article 2 of part 2 covers deviations from
the legal consequences provided for in that part both in
the direction of adding legal consequences to respon-
sibility and in the direction of taking them away. In

" In the same way as the rules contained in article 42, together with
articles 65 to 68, of the 1969 Vienna Convention are a consequence of
the principle pacta sunt servanda (article 26).

54 See p. 4 above.
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part 3, the addition of legal consequences corresponds
to article 65, paragraph 4, of the 1969 Vienna Conven-
tion (and to paragraphs 16 and 17 above). To the "tak-
ing away" of legal consequences then would correspond
the exclusion, explicit or implicit, of the dispute-
settlement procedure of part 3 (analogous to article 66,
subparagraph (b), of the Vienna Convention). Such ex-
clusion could be considered as reflecting on the nature
of the primary rights and obligations created between
the parties, in the sense that those rights and obligations
are thereby recognized, by the States creating them, to
be, or come close to, "soft law".55 From this point of
view, the question arises how to apply the principle
underlying article 2 of part 2 to part 3, in so far as
breaches of obligations originating before the adoption
of the future convention on State responsibility are con-
cerned. Surely an explicit deviation cannot be required
for such application. On the other hand, implicit devi-
ation may be hard to establish. On balance, there may
be room for admitting a reservation to part 3 of the
future convention on State responsibility (in so far as
the dispute-settlement procedure corresponding to ar-
ticle 66, subparagraph (b) of the 1969 Vienna Conven-
tion is concerned) in respect of breaches of obligations
entered into before the adoption of the future conven-
tion.

29. Furthermore, the impact of relevant provisions of
part 3, as here proposed, on draft articles 10 and 13 of
part 2 should be noted. Draft article 10, of course,
refers to existing dispute-settlement procedures, relating
either to all disputes or to disputes concerning the inter-
pretation and application of the obligation allegedly
breached by the author State. That draft article is in
conformity with what is stated in paragraph 16 above.
Draft article 13 is meant, inter alia, to stipulate an ex-
ception to article 10. If it is invoked by an alleged in-
jured State and objected to by the alleged author State
on the ground that the conditions of its applicability as
stated therein are not fulfilled, the resulting dispute, as
such, should be subject to the relevant provisions of
part 3, provided that paragraph 17 above does not ap-
ply.

30. Article 19 of part 1 of the draft defines inter-
national crimes as internationally wrongful acts of a
particular kind, involving the international community
as a whole and, thereby—to an extent still under discus-
sion—all other individual States as regards both their
new rights and their new obligations. Draft articles 14

55 In this connection, it is interesting to note the conclusions of the
report on "International texts with a legal bearing in the mutual re-
lations between their authors and texts devoid of such bearing" sub-
mitted to the Institute of International Law at its 1983 session at Cam-
bridge (United Kingdom) by M. Virally, Rapporteur of the Institute's
Seventh Committee, those conclusions having been amended by the
Rapporteur in the light of the Institute's discussions (Institute of In-
ternational Law, Yearbook, vol. 60 (Part II), pp. 139 el seq., footnote
1). Those conclusions have not been adopted by the Institute, no
doubt in view, inter alia, of the doctrinal controversies concerning the
very existence of "soft law" (a term not employed by either the Insti-
tute or the Rapporteur). Whatever the point of view one takes in this
controversy (cf. M. Bothe, "Legal and non-legal norms; a meaning-
ful distinction in international relations?" Netherlands Yearbook of
International Law, 1980, vol. XI, p. 65), the phenomenon of the
creation by States of "shared expectations" falling short of the
creation of full rights and obligations can hardly be denied.

and 15 of part 2 relate to the legal consequences of inter-
national crimes; they refer explicitly (article 14, para. 3)
or implicitly (article 15) to procedural provisions.
Whatever further elaboration may be given by the Com-
mission to the concept of an international crime, and by
the international community as a whole to the recogni-
tion of an internationally wrongful act as a crime, it
seems clear a priori that such recognition entails certain
deviations from the general rules concerning the legal
consequences of internationally wrongful acts. Such
deviations consist of additional legal consequences, be
they additional new obligations of the author State, ad-
ditional new rights of other States, or additional new
obligations of such other States towards each other
and/or towards the international community as a
whole.

31. There is an obvious connection between the con-
cept of an international crime and the concept of jus
cogens, as adopted in the 1969 Vienna Convention (ar-
ticle 53); indeed, they both imply a deviation from the
bilateralism that characterizes most of the rules of inter-
national law, by virtue of what are considered to be fun-
damental interests of the international community.
Clearly then, in addition to the "normal" questions
concerning the facts of the case, there may well arise a
dispute as regards the qualification of those facts as im-
plying conduct conflicting with a rule accepted and
recognized by that international community as essential
for the protection of its fundamental interests. Such
qualification involves both the global source of the
obligation and the global consequences of its breach.
Obviously this qualification cannot be left to each State
individually.

32. Consequently, it is proposed that a provision
analogous to that contained in article 66, subparagraph
(a), of the 1969 Vienna Convention be included in part 3
of the draft articles on State responsibility—i.e. a pro-
vision stating that a dispute concerning the interpreta-
tion or application of article 19 of part 1 or article 14 of
part 2 may be submitted by any one of the parties to the
dispute, by a written application, to the ICJ for a de-
cision.56

33. It will be noted that the proposal made in the
previous paragraph, in contradistinction to the one
made in paragraphs 18 and 19 above, would, if adopted,
give a right to any one of the parties to the dispute to set
in motion the procedure before the ICJ. This difference
finds its explanation in the multilateral aspect of, and
the common interest of all States members of the inter-
national community in, the determination to be made
by the Court.

34. It will be also noted that the above proposal does
not refer to the interpretation or application of article
15 of part 2. Indeed, it would seem that the (alleged)
commission of the particular international crime of ag-
gression and the claim of self-defence should be dealt
with in the first instance in accordance with the relevant
provisions of the Charter of the United Nations.

56 In view of the multilateral aspect of such a decision, it is proposed
that the following proviso contained in article 66, subparagraph (a),
of the 1969 Vienna Convention not be included: ". . . unless the parties
by common consent agree to submit the dispute to arbitration".
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Whether and to what extent the ICJ—one of the prin-
cipal organs of the United Nations—has a role to play in
the process is a matter of interpretation and application
of the Charter itself.

35. The residual rule proposed in article 14,
paragraph 3, of part 2 is rather in the nature of a con-
dition for the exercise of the rights and the performance
of the obligations of all States in the case of the commis-
sion of an international crime, and as such can be in-
voked in the procedure proposed in paragraph 32
above.

36
not

. This special procedure under part 3 is, of course,
>t covered by article 10 of part 2 (see para. 29 above).

37. In outlining, in the foregoing paragraphs, the poss-
ible content of a part 3 of the draft articles on State re-
sponsibility, the Special Rapporteur is fully aware of
operating at the borderline between codification and
progressive development of international law. He re-

mains convinced of the necessity of adding a part 3 to
the draft articles, for the reasons given in previous
reports; nevertheless, he is conscious of the fact that,
with regard to the details of its elaboration, several op-
tions are open for discussion. Consequently, and in view
of the fact that most of the draft articles he has submit-
ted for part 2 have not yet been discussed in the Com-
mission, he has refrained at this stage from formulating
draft articles for part 3. While part 1, provisionally
adopted by the Commission in first reading, deals in
reality with the refinement of primary rules, part 2 may
be more or less compared with what, in the parlance of
scientists dealing with the systems approach (in French,
la systemique), is called "operational research" or
"systems analysis", and part 3 with what is called
"systems engineering". Even if, for one reason or
another, one rejects that analogy, it cannot, it seems, be
denied that there is an interaction between parts 1, 2 and
3 of the draft articles on State responsibility and that,
consequently, an outline of part 3 may serve both the
first reading of part 2 and the second reading of part 1.


