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I. Background

1. At its twenty-eighth session, in 1976, the Interna-
tional Law Commission, having decided to take up the
study of the second part of the topic "Relations between
States and international organizations",1

... requested the Special Rapporteur on the topic, Mr. Abdullah El-
Erian, to prepare a preliminary report to enable to it take the
necessary decisions and to define its course of action on the second
part of the topic ..., namely the status, privileges and immunities of
international organizations and their officials, experts and other per-
sons engaged in their activities who are not representatives of States.2

2. In accordance with that request, the Special Rap-
porteur submitted to the Commission at its twenty-ninth
session, in 1977, a report3 intended as a preliminary
study of the scope of and the approach to the second
part of the topic of relations between States and interna-
tional organizations, namely the legal status, privileges
and immunities of international organizations, their
officials, experts and other persons engaged in their
activities not being representatives of States.

3. The purpose of the preliminary report was: (a) to
trace the evolution of legal norms which govern that
branch of international law; (b) to point out some recent
developments in other related subjects which have their
bearing on the subject-matter of the present study;
(c) to examine a number of general questions of a
preliminary character with a view to defining and identi-
fying the course of action and method of work to be
submitted to the Commission for its consideration.4

4. At that session, the Commission decided to
authorize the Special Rapporteur to continue with his
study on the lines indicated in his preliminary report and
to prepare a further report on the second part of the
topic, having regard to the views expressed and the
questions raised during the debate. The Commission
also agreed to the Special Rapporteur seeking additional
information and expressed the hope that he would carry
out research in the usual way, including investigations
into the agreements and practices of international
organizations, whether within or outside the United
Nations system, and also the legislation and practice of
States.5

5. In paragraph 6 of its resolution 32/151 of 19
December 1977, the General Assembly endorsed "the
conclusions reached by the International Law Commis-
sion regarding the second part of the topic of relations
between States and international organizations".

1 The first part of the topic, relating to the status, privileges and im-
munities of representatives of States to international organizations,
had been the subject of the Convention on the Representation of
States in their Relations with International Organizations of a Univer-
sal Character, adopted at Vienna on 14 March 1975 (hereinafter re-
ferred to as "1975 Vienna Convention on the Representation of
States").

2 Yearbook ... 1976, vol. II (Part Two), p. 164, para. 173.
3 Yearbook ... 1977, vol. II (Part One), p. 139, document

A/CN.4/304.
4 Ibid., pp. 141-142, para. 9.
' Yearbook ... 1977, vol. II (Part Two), p. 127, para. 95.

6. Pursuant to those decisions, the Special Rapporteur
submitted his second report6 to the Commission at its
thirtieth session, in 1978. Among the questions raised
during the Commission's discussion of the report at that
session7 were: definition of the order of work on the
topic and advisability of conducting the work in dif-
ferent stages, beginning with the legal status, privileges
and immunities of international organizations; special
position and regulatory functions of operational inter-
national organizations established by Governments for
the express purpose of engaging in operational—and
sometimes even commercial—activities, and difficulty
of applying to them the general rules of international
immunities; relationship between the privileges and im-
munities of international organizations and their
responsibilities; responsibility of States to ensure respect
by their nationals for their obligations as international
officials; need to study the case-law of national courts in
the sphere of international immunities; need to define
the legal capacity of international organizations at the
level of both internal and international law; need to
study the proceedings of committees on host country
relations, such as that functioning at the Headquarters
of the United Nations in New York; and need to analyse
the relationship between the scope of the privileges and
immunities of international organizations and their par-
ticular functions and objectives. The Commission ap-
proved the conclusions and recommendations set out in
the second report.8

7. At its thirty-first session, in 1979, the Commission
appointed the present Special Rapporteur to replace
Mr. Abdullah El-Erian, who had resigned upon his elec-
tion as a Judge of the ICJ.9

8. Owing to the priority that the Commission had,
upon the recommendation of the General Assembly,
assigned to the conclusion of its studies on a number of
topics in its programme of work with respect to which
the process of preparing draft articles was already ad-
vanced, the Commission did not take up the study of the
present topic at its thirty-second session, in 1980, or at
subsequent sessions, and resumed its work on it only at
its thirty-fifth session, in 1983.

9. Since the discussions which the Sixth Committee
held at the thirty-eighth session of the General Assembly
on the second part of the topic of relations between
States and international organizations were in their
early stages, they gave rise only to some brief comments
and observations.10 Representatives generally welcomed

6 Yearbook ... 7975, vol. II (Part One), p. 263, document
A/CN.4/311 and Add.l.

7 Yearbook ... 1978, vol. I, pp. 260 et seq., 1522nd meeting
(paras. 22 et seq.), 1523rd meeting (paras. 6 et seq.) and 1524th
meeting (para. 1).

* Yearbook ... 1978, vol. II (Part Two), p. 147, para. 156.
9 Yearbook ... 1979, vol. II (Part Two), p. 189, para. 196.
10 See "Topical summary, prepared by the Secretariat, of the

discussion in the Sixth Committee on the report of the Commission
during the thirty-eighth session of the General Assembly"
(A/CN.4/L.369), sect. G.
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the fact that the Commission had resumed its work on
the topic after several years of interruption. It was noted
in particular that the study and analysis of the status,
privileges and immunities of international organizations
and their officials, as well as of their property and
assets, would supplement the work which had already
been done in that area and which had culminated in the
1975 Vienna Convention on the Representation of
States."

10. Most of the representatives who took part in the
debate in the Sixth Committee noted with satisfaction
that the Commission had, on the basis of the
preliminary report12 of the present Special Rapporteur,
endorsed the conclusions it had previously reached
regarding the orientation of its work on the topic. In
view of the complexity of the issues at stake, the Com-
mission's intention to proceed with great caution was

" See footnote 1 above.
12 Yearbook ... 1983, vol. II (Part One), p. 227, document

A/CN.4/370.

also generally approved, as was the recommendation
that a pragmatic approach should be adopted with a
view to formulating specific draft articles and avoiding
protracted discussions of a theoretical or doctrinaire
nature.

11. Following its consideration of the report of the
Commission on its thirty-fifth session, the General
Assembly recommended, in paragraph 3 of its resolu-
tion 38/138 of 19 December 1983, that "taking into ac-
count the comments of Governments, whether in
writing or expressed orally in debates in the General
Assembly, the International Law Commission should
continue its work on all the topics in its current pro-
gramme".

12. It is on the basis of that recommendation by the
General Assembly and in accordance with the conclu-
sions and directives adopted by the Commission and ap-
proved by the General Assembly that work will proceed
on the second part of the topic of relations between
States and international organizations, as defined above
(paras. 1-2).

II. Legal status, privileges and immunities of international organizations

13. In his preliminary report, the previous Special
Rapporteur referred to three categories of privileges and
immunities which might form the subject-matter of the
present study: (a) those of the organization; (b) those of
officials of the organization; (c) those of experts on mis-
sion for the organization and of persons having official
business with the organization who are not represen-
tatives of States. He also referred to resident represen-
tatives and observers, who may be sent by one inter-
national organization to another international organiz-
ation.13

14. The Commission agreed to that proposal by the
Special Rapporteur, and one member suggested "that a
few problems should be selected for consideration at the
first stage, such as those concerning international
organizations, and that the much more delicate
problems, such as those relating to international of-
ficials, should be left till later".14

A. Notion of an international organization

15. Virtually all the members of the Commission who
spoke during the debate on the preliminary report of the
present Special Rapporteur took the view that the
Special Rapporteur "should proceed with great caution,
endeavouring to adopt a pragmatic approach to the
topic in order to avoid protracted discussions of a doc-
trinaire, theoretical nature".15 It does not therefore

13 Yearbook ... 1977, vol. II (Part One), pp. 153-155, document
A/CN.4/304, paras. 70-73 and 78.

'" Yearbook ... 1977, vol. I, p. 210, 1453rd meeting, para. 13
(Mr. Reuter).

15 Yearbook ... 1983, vol. II (Part Two), p. 80, para. 276.

seem appropriate to try to work out and propose a
precise definition of what an international organization
is, particularly since the Commission's task is not to
draw up a treaty on such organizations, but first to for-
mulate draft articles embodying general rules governing
the legal capacity, privileges and immunities of interna-
tional organizations.

16. It would, however, be appropriate to make a few
comments on the meaning to be given to the term "in-
ternational organization" in the draft articles under
consideration.

17. The second half of the twentieth century is
characterized by the growing interdependence of all
human societies. Extraordinary technological advances
and rapid developments in communications and
transport have brought peoples together and made them
feel closer, so that they are now aware of belonging to a
single human family. Such increased awareness has been
reflected in the efforts being made by States to co-
operate in resolving and coping with political, social,
economic, humanitarian and technological problems
that are far too difficult and complex for any one
member of the international community to deal with on
its own.

18. In order to regulate, channel and engage in such
co-operation, States have to resort to the only instru-
ment at their disposal in international law, namely the
treaty, a structural framework which enables them to
define, restrict and implement the co-operation they
have decided to establish. They thus set up independent
and permanent functional agencies with a view to the
achievement of their goals. This is what Reuter and
Combacau call the " 'regulatory power' vested in
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organs that are more rapid and effective than traditional
diplomatic conferences".16

19. Since the Second World War, there have been far-
reaching changes in international relations as a result of
the establishment of so many international organiza-
tions of a universal or regional character. There is no
denying the fact that the formulation and development
of the new international law are based on multilateral
co-operation among States. The new international
economic law, international penal law and even
diplomatic law are changing and developing as a result
of such new multilateral relations, of the concept of
inter-State co-operation—in short, as a result of inter-
national organizations.

20. According to the terminology most commonly
used by writers on international law, an international
organization is a permanent grouping of States with
organs which are intended, in matters of common in-
terest, to express views that differ from those of the
member States. In United Nations terminology,
moreover, international organizations are described as
intergovernmental organizations, as opposed to non-
governmental organizations (Article 57 of the Charter).

21. The two French writers cited above have described
an international organization as "an entity which has
been set up by means of a treaty concluded by States to
engage in co-operation in a particular field and which
has its own organs that are responsible for engaging in
independent activities".17

22. The Convention on the Privileges and Immunities
of the Specialized Agencies does not refer to interna-
tional organizations. Article I (Definitions and scope),
section 1, provides that the term "specialized agencies"
means the agencies referred to therein and "any other
agency in relationship with the United Nations in accor-
dance with Articles 57 and 63 of the Charter".

23. In the light of the foregoing comments, the Special
Rapporteur believes that the Commission should con-
tinue to follow the pragmatic approach it adopted dur-
ing its consideration of the first part of the topic, which
culminated in the 1975 Vienna Convention on the
Representation of States, and during its consideration
of the draft articles on the law of treaties between States
and international organizations or between interna-
tional organizations, which was completed at its thirty-
fourth session, in 1982, with the adoption of the draft."

24. The definition of the term "international
organization" given in article 2, paragraph 1 (/), of the
draft articles on the law of treaties between States and
international organizations or between international
organizations is identical with that given in article 2,
paragraph 1 (/), of the 1969 Vienna Convention on the
Law of Treaties: an international organization is simply
identified as an "intergovernmental organization". In

" P . Reuter and J. Combacau, Institutions et relations Interna-
tionales, 3rd ed. (Paris, Presses universitaires de France, 1985) (collec-
tion "Themis"), p. 277.

17 Reuter and Combacau, op. cit., p. 278.
" For the texts of the draft articles and the commentaries thereto,

see Yearbook ... 1982, vol. II (Part Two), pp. 17 et seq.

paragraph (14) of the commentary to article 2 of the
draft articles on the law of treaties (which were the
source of the 1969 Vienna Convention), the Commis-
sion stated:

... The term "international organization" is here defined as an in-
tergovernmental organization in order to make it clear that the rules
of non-governmental organizations are excluded."

25. In the commentary to article 2 (adopted in first
reading) of the draft articles on treaties concluded be-
tween States and international organizations or between
international organizations,20 the Commission also
stated that:
(7) ... This definition [of the term "international organization"]
should be understood in the sense given to it in practice: that is to say,
as meaning an organization composed mainly of States, and in some
cases having associate members which are not yet States or which may
even be other international organizations; some special situations have
been mentioned in this connection, such as that of the United Nations
within ITU, EEC within GATT or other international bodies, or even
the United Nations acting on behalf of Namibia, through the Council
for Namibia, within WHO after Namibia became an associate
member of WHO.

(8) It should, however, be emphasized that the adoption of the same
definition of the term "international organization" as that used in
the Vienna Convention has far more significant consequences in the
present draft than in that Convention.
(9) In the present draft, this very elastic definition is not meant to
prejudge the regime that may govern, within each organization, en-
tities (subsidiary or connected organs) which enjoy some degree of
autonomy within the organization under the rules in force in it.
Likewise no attempt has been made to prejudge the amount of legal
capacity which an entity requires in order to be regarded as an interna-
tional organization within the meaning of the present draft. The fact is
... that the main purpose of the present draft is to regulate not the
status of international organizations, but the regime of treaties to
which one or more international organizations are parties. The present
draft articles are intended to apply to such treaties irrespective of the
status of the organizations concerned.

26. For the purposes of the draft articles under con-
sideration, the Commission should maintain its position
that an "international organization" means an in-
tergovernmental or inter-State organization. This term
will be included in an introductory draft article that will
be prepared either upon completion of the study or dur-
ing the course of the Commission's work when it
becomes necessary to define the meaning of the most
frequently used terms, as has been done in other sets of
draft articles prepared by the Commission.

27. The question whether international organizations
should be classified as being of a universal or a regional
character and whether, as one member suggested, the
Commission should confine itself to organizations
which form part of the United Nations system should,
in accordance with the view expressed by virtually all the
members who took part in the debate on the preliminary
report of the present Special Rapporteur, be decided
only when the study has been completed. As will be re-
called, the Commission reached the conclusion at its
thirty-fifth session that:
For the purposes of its initial work on the second part of the topic, the
Commission should adopt a broad outlook, since the study should in-

" Yearbook ... 1966, vol. II, p. 190, document A/6309/Rev.l, part
II, chap. II.

20 Original title of the draft articles that were adopted in 1982.
21 Yearbook ... 1974, vol. II (Part One), pp. 295-296, document

A/9610/Rev.l, chap. IV, sect. B.
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elude regional organizations. The final decision on whether to include
such organizations in a future codification could be taken only when
the study was completed.22

plicable under international law independently of the
Convention. "

28. During the Commission's debate on the topic at its
twenty-ninth session, in 1977, one member pointed out
that

... it was not so much between the universal or regional character of
international organizations that it was necessary to distinguish as be-
tween the major administrative and political organizations, such as
the United Nations and its specialized agencies and the ever-increasing
number of organizations of a more or less operational character which
performed banking or commercial functions. ..."

29. As the previous Special Rapporteur indicated in
his second report,24 the Commission has consistently
adopted an approach in dealing with topics relating to
international organizations of not favouring the course
of engaging itself in theoretical notions. The Commis-
sion has preferred instead to deal with the practical
aspects and concrete issues of the rules which govern
relations between States and international organiza-
tions. The beneficiaries of privileges and im-
munities—the organization; officials of the organiza-
tion; experts on missions for, and persons having of-
ficial business with, the organization; and resident
representatives and observers sent by international
organizations to States or by one international organiza-
tion to another international organization—are institu-
tions which exist at present within the framework of in-
ternational organizations of a regional character.
Moreover, the legislative sources—whether in the form
of international instruments, national law or practice—
in the area of regional organizations have become com-
paratively rich as a result of the increasing network of
regional organizations and their subsidiary organs. The
theory of functionalism has had its impact also in the
domain of these organizations, as shown by the five-
volume compilation of the principal legal instruments
published by UNCTAD entitled "Economic co-
operation and integration among developing
countries",25 which contains an impressive list of organs
established at the regional level and the texts of a
number of conventions on their privileges and im-
munities.

30. When the time comes to prepare the draft article
on the scope of the future draft articles, it will have to
be decided to which organizations the draft applies. The
first part of the topic dealt only with international
organizations of a universal character; but a reservation
is contained in article 2, paragraph 2, of the 1975 Vien-
na Convention to the effect that the limitation of the
scope of the Convention to the representation of States
in their relations with international organizations of a
universal character does not affect the application to the
relations of States with other organizations of any of the
rules set forth in the Convention which would be ap-

B. Legal capacity of international organizations

31. Once an international organization has been
established by the will of States, that body, distinct
from the member States which form it, acts and
operates in the international community with its own
personality. An international organization, regardless
of any legal theory, must, for the purpose of fulfilling
its task and the aims for which it has been established,
operate even though its personality is not clearly de-
fined. Here lies the criterion of the functional in-
dependence that an international organization must en-
joy vis-a-vis the States which establish it.

32. However, the greatest difficulties arise precisely in
determining the personality of the organization under
general international law. This is what the member
States acknowledge with great reticence. It is what com-
pels Reuter to affirm that "there is no precise scope to
the statement that international organizations possess
legal personality, since each of them possesses a per-
sonality with a content of its own".27

33. International law now accepts, alongside States—
the original subjects of international law—other
categories of subjects of such law. These new subjects of
international law are: (a) bodies (organs, movements)
which claim to represent a State that is in the process of
formation and which are able to obtain recognition of
some rights (belligerents, insurgents, national liberation
movements) from some States; (b) international
organizations, which, as subjects of international law,
have specific and limited rights; (c) individuals, to
whom the machinery of international organizations
makes it possible to grant direct access to international
relations, thereby converting them within certain limits
into subjects of international law.21

34. Soviet thinking on international law also
acknowledges that "the reciprocal relations between the
United Nations and its Members assume forms that are
completely specific under international law". Accord-
ing to one Soviet writer, "the United Nations" (and one
could equally say it of international intergovernmental
organizations)
forms a subsidiary subject derived from international law, one that is
created by the will of sovereign States, which are the primary and
traditional subjects. The United Nations, viewed as a centre for har-
monizing the activities of States on behalf of peace and the develop-
ment of international co-operation on democratic foundations, enjoys

22 Yearbook ... 1983, vol. II (Part Two), p. 80, para. 277 (c).
21 Yearbook ... 1977, vol. I, p. 209, 1453rd meeting, para. 11

(Mr. Reuter).
24 Yearbook ... 1978, vol. II (Part One), p. 283, document

A/CN.4/311 and Add.l, para. 121.
15 TD/B/609/Add.l, vols. I-V (1976).

" See paragraph (3) of the Commission's commentary to article 2
of the draft articles which were the source of the Convention (Official
Records of the United Nations Conference on the Representation of
States in their Relations with International Organizations, vol. II,
Documents of the Conference (United Nations publication, Sales
No. E.75.V.12), pp. 7-8, document A/CONF.67/4).

27 P. Reuter, Institutions internationales (Paris, Presses univer-
sitaires de France, 1975) (collection "Thtaiis"), p. 263.

21 P. Reuter, Droit international public, 5th ed. (Paris, Presses
universitaires de France, 1976) (collection "TMmis"). P- 30.
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a limited international legal personality which is absolutely indis-
pensable for it to perform its functions.29

35. The ICJ, in its advisory opinion of 11 April 1949
on Reparation for Injuries Suffered in the Service of the
United Nations, stated:

The subjects of law in any legal system are not necessarily identical
in their nature or in the extent of their rights,

and reached the conclusion that the United Nations
is a subject of international law and capable of possessing interna-
tional rights and duties, and that it has capacity to maintain its rights
by bringing international claims.30

36. Clearly, the freedom of action essential to an inter-
national organization in order for it to carry out with
complete independence the functions assigned to it by
the States which have established it may be hindered by
the laws and regulations in force in the territory of a
State in which the organization has to act.

37. States, by establishing an inter-State or in-
tergovernmental organization, have to realize that, if
the organization is to fulfil its task, they will have to
relinquish certain prerogatives of sovereignty so that the
organization, when it has to act in their respective ter-
ritories, can do so with full independence. Furthermore,
in this way some equality of treatment is established be-
tween the member States of the organization.

38. When the League of Nations was established in
Geneva, it was Article 7 of its Covenant that led to an
urgent study of the legal capacity of the organization.
The Article specified that:

4. Representatives of the Members of the League and officials of
the League when engaged on the business of the League shall enjoy
diplomatic privileges and immunities.

5. The buildings and other property occupied by the League or its
officials or by Representatives attending its meetings shall be in-
violable.

This led to a modus vivendi, the outcome of nego-
tiations between the League of Nations and the Swiss
Federal Political Department in 1921, followed by a
second modus vivendi in 1926 and another which was
slightly amended in 1928. It was the corollary to Ar-
ticle 7 of the Covenant.

39. The message addressed on 28 July 1955 by the
Swiss Federal Council to the Federal Assembly of the
Confederation in connection with the legal status in
Switzerland of the various international organizations
with their headquarters in that country included the
following statement:

An international organization, founded by a treaty between States,
enjoys, in keeping with international law, a number of privileges in the
State in which it has established its headquarters; it is the custom to
conclude with that State an agreement specifying the terms and condi-
tions of such privileges. It is not possible to subject the organization,
whose members are States, to all the provisions of the national law of
the State in which the organization has its principal headquarters or a
subsidiary office. Otherwise, the State would be entitled to intervene
directly or indirectly in the activities of the organization. A State

which has the honour to act as host on its territory to an international
organization thus has the corresponding obligation embodied in inter-
national law of furnishing it with the means for it to carry out its ac-
tivities with all the necessary independence.31

40. As to the United Nations, the Charter establishing
it contains two Articles, namely Articles 104 and 105,
relating to the legal capacity of the Organization and to
privileges and immunities, respectively. Article 104
states:

The Organization shall enjoy in the territory of each of its Members
such legal capacity as may be necessary for the exercise of its functions
and the fulfilment of its purposes.

41. The constitutions (or whatever term may be used
to describe the international constituent instruments) of
most intergovernmental organizations include provi-
sions similar to those in the Charter of the United
Nations. In the case of UNESCO, for example, article
XII of its Constitution32 merely stipulates:
The provisions of Articles 104 and 105 of the Charter of the United
Nations Organization concerning the legal status of that Organiza-
tion, its privileges and immunities shall apply in the same way to this
Organization.

42. Similar provisions can be found in the constituent
instruments of ILO, articles 39 and 40; FAO, ar-
ticle XVI; WHO, articles 66 and 67; WMO, article 27;
ICAO, article 47; IAEA, article XV; IMO, appendix II
to the Convention; WIPO, article 12; IFAD, article 10;
OAS, article 139 of the Charter; the Danube Commis-
sion, article 14; and EEC, article 211 and the various
Protocols.

43. In some of the treaties establishing international
organizations, reference is made to national law in
regard to the legal capacity of the organization. For ex-
ample, in the Treaties establishing EEC (art. 211) and
EURATOM (art. 185) the personality of the Com-
munities is defined as follows:

In each of the Member States, the Community shall enjoy the most
extensive legal capacity accorded to legal persons under their
laws; ...33

44. Most of the English-speaking States, in their
legislation on international organizations, use the ex-
pression "body corporate", a category equivalent in in-
ternal law to "corporation", which is a somewhat
broader concept than "company". In the Spanish-
speaking countries it would be the equivalent of
sociedad or mutualidad, although it cannot, generally
speaking, be affirmed that such terms have the same
legal connotation in the various national laws as do the
English expressions. In Venezuela, for example, a cor-
poracion is usually a State body, such as the Cor-
poration de Fomento or the Corporation de Guayana.
The term "body corporate" is found in the legislation

" R. L. Bobrov, "0 pravovoy prirode OON" [the legal nature of
the United Nations], Sovetsky ezhegodnik mezhdunarodnogo prava,
1959 [Soviet Yearbook of International Law, 1959] (Moscow),
pp. 238-239. See also B. Dutoit, Coexistence et droit international a la
lumiere de la doctrine sovie'tique (Paris, Pedone, 1966), p. 105.

301.C.J. Reports 1949, pp. 178-179.

31 Feuille fe'de'rale de la Confederation suisse, 107th year, vol. II,
No. 35 (2 September 1955).

32 UNESCO, Manual of the General Conference, 1984 edition.
33 Treaties of Rome of 25 March 1957 establishing EEC and

EURATOM (Treaties Establishing the European Communities (Lux-
embourg, Office for Official Publications of the European Com-
munities, 1973), pp. 327 and 617). Article 6, third paragraph, of the
Treaty of Paris of 18 April 1951 establishing ECSC (ibid., p. 22)
employs similar wording. See J. Duffar, Contribution a I'etude des
privileges et immunitis des organisations internationales (Paris,
Librairie generate de droit et de jurisprudence, 1982), p. 14.
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35on international organizations of Australia,34 Canada,
Ghana,36 New Zealand37 and the United Kingdom.38

45. The four financial institutions established in the
United States of America have availed themselves even
more of this right and inserted in their constituent in-
struments a detailed description of the legal capacity
they enjoy from the moment of establishment. This can
be seen from article IX of the Articles of Agreement of
IMF, article VII of those of IBRD, article VI of those of
IFC and article VIII of those of IDA.

46. Generally speaking, the legal capacity of inter-
national organizations is defined in a separate
diplomatic instrument negotiated on the basis of the
right to such capacity, to which such organizations are
deemed to be entitled.

47. In the past, some agreements establishing interna-
tional organizations have bound the relevant organiza-
tions even more to national law, as did, for example, the
Convention regarding the Regime of Navigation on the
Danube (Belgrade, 18 August 1948),39 which states (ar-
ticle 14) that the Danube Commission "shall have the
rights of a legal entity in accordance with the laws of the
State in which the Commission has its seat".

48. In some countries, the right of organizations to ac-
quire movable or immovable property must be exercised
in conformity with local legislation, as in the case of
Egypt,40 or in accordance with the country's constitu-
tion, as in the case of Mexico (article 27) and Venezuela
(article 8).

49. Sometimes, an intergovernmental organization is
granted legal personality under a unilateral instrument
enacted by a member State. Such is the case with the
United States, which promulgated the following in-
struments on international organizations:

International Organizations Immunities Act, of 29
December 1945, better known as Public Law 291 ;41

Executive Order No. 9698, of 19 February 1946,
designating public international organizations en-
titled to enjoy certain privileges, exemptions and im-
munities, as amended by Executive Order No. 10083,
of 10 October 1949.42

These two instruments were freely granted and not
negotiated. In the first of these texts, the United States
expressly recognized (title I, sect. 2 (a)) that interna-
tional organizations covered by the Act, to the extent
consistent with the instrument creating them, have the

34 See United Nations, Legislative Texts and Treaty Provisions con-
cerning the Legal Status, Privileges and Immunities of International
Organizations, vol. II (Sales No. 61.V.3), p. 4.

35 Ibid., pp. 18 and 21.
36 Ibid., p. 28.
37 Ibid., p. 38.
38 Ibid., pp. 54, 61, 65, 71, 77, 81 and 82.
39 United Nations, Treaty Series, vol. 33, p. 197.
40 See article II of the Agreement of 27 August 1953 between ICAO

and Egypt regarding privileges, immunities and facilities in Egyptian
territory {ibid., vol. 215, p. 371).

41 United States Statutes at Large, 1945, vol. 59, part 1, p. 669,
chap. 652.

42 Federal Register (Washington, D.C.), vol. 14, p. 6161, No. 197
(12 October 1949).

capacity (i) to contract; (ii) to acquire and dispose of
real and personal property; (iii) to institute legal pro-
ceedings.

50. The Convention on the Privileges and Immunities
of the United Nations, adopted by the General
Assembly on 13 February 1946, clarifies in article I the
meaning of Article 104 of the Charter as follows:

Section 1. The United Nations shall possess juridical personality.
It shall have the capacity:

(a) to contract;
(b) to acquire and dispose of immovable and movable property;
(c) to institute legal proceedings.

51. As has been seen, the constituent instruments of
universal international organizations, like the Conven-
tion on the Privileges and Immunities of the Specialized
Agencies and its Annexes, as well as the constituent in-
struments and other documents of various regional in-
ternational organizations, include provisions concern-
ing the legal capacity of those organizations that may
vary as regards form but are analogous as regards
substance. The Convention on the Privileges and Im-
munities of the Specialized Agencies, like the Conven-
tion on the Privileges and Immunities of the United
Nations, establishes in article II that:

The specialized agencies shall possess juridical personality. They
shall have the capacity (a) to contract, (b) to acquire and dispose of
immovable and movable property, (c) to institute legal proceedings.

52. Switzerland has expressly recognized the interna-
tional personality of the United Nations and its legal
capacity in the Interim Arrangement on Privileges and
Immunities of the United Nations,43 article I of which
states: "The Swiss Federal Council recognizes the inter-
national personality and legal capacity of the United
Nations. . . ."

53. Despite what has been said above, the precise ex-
tent of the legal capacity of international organizations,
and in particular their capacity to conclude treaties, is
still a matter of controversy in theory and in legal think-
ing. Some writers adhere to the restrictive theory known
as "delegation of powers", whereby the capacity of in-
ternational organizations is confined to such acts and
rights as are specified in their respective constituent in-
struments. Other writers uphold the theory of "implied
or inherent rights".44 The ICJ has recognized that the
capacities of the United Nations are not confined to
those specified in its constituent instrument. In its ad-
visory opinion on Reparation for Injuries Suffered in
the Service of the United Nations, the Court stated:

... Under international law, the Organization must be deemed to
have those powers which, though not expressly provided in the
Charter, are conferred upon it by necessary implication as being essen-
tial to the performance of its duties.1"

Similarly, in its advisory opinion of 13 July 1954 on Ef-
fect of A wards of Compensation Made by the United
Nations Administrative Tribunal, the ICJ pointed out

43 United Nations, Treaty Series, vol. 1, p. 163.
44 See the substantial study by F. Seyersted, "International per-

sonality of intergovernmental organizations: Do their capacities really
depend upon their constitutions?", The Indian Journal of Interna-
tional Law (New Delhi), vol. 4, No. 1 (1964), p. 1.

4i I.C.J. Reports 1949, p. 182.
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that, in the Charter of the United Nations, there was
"no express provision for the establishment of judicial
bodies or organs and no indication to the contrary"; but
it held that the capacity to establish a tribunal, to do
justice as between the Organization and the staff
members, "arises by necessary intendment out of the
Charter".46

54. A scrutiny of the various instruments in which in-
ternational organizations are granted or recognized as
having legal personality and capacity enables them to be
grouped in five major categories, according to their
form:

(1) The Convention on the Privileges and Immunities
of the United Nations, of 13 February 1946, and the
Convention on the Privileges and Immunities of the
Specialized Agencies, of 21 November 1947;

(2) Headquarters agreements;
(3) Constitutions which incorporate matters pertain-

ing to the legal personality and capacity of the organiza-
tion as an integral part of the instrument;

(4) Laws or acts unilaterally promulgated under na-
tional legislation;

(5) Technical assistance contracts which contain a
bilaterally agreed clause referring to an existing conven-
tion to which the State in receipt of the technical
assistance is not a party.

55. A detailed examination of the replies to the ques-
tionnaire sent by the Legal Counsel of the United
Nations to the specialized agencies and IAEA on
13 March 1978, pursuant to the Commission's decision
at its twenty-ninth session, in 1977,47 as well as to the
questionnaire sent to regional organizations on
5 January 1984, pursuant to the Commission's decision
at its thirty-fifth session in 1983,48 reveals that virtually
all international (intergovernmental) organizations en-
joy legal personality and possess legal capacity.49 In
practice, no major drawbacks have been encountered in
this regard. Indeed, there is a positive trend towards in-
creased affirmation of the recognition of the legal per-
sonality and capacity of international organizations.

56. From what has been established by reviewing the
five groups of instruments enumerated above (para. 54)
and from a scrutiny of the replies to the above-
mentioned questionnaires the conclusion can be reached
that international organizations are recognized,
although in some instances with certain limitations, as
having legal personality and capacity and that, in prac-
tice, both internationally and internally, no major dif-
ficulties have been encountered in using such powers.

57. In the light of the foregoing, the draft articles on
the second part of the topic should include a provision
on the legal personality of international organizations
and on the capacity derived therefrom. The Special
Rapporteur therefore suggests that this question should
be the subject of title I of the draft articles; the text

which he submits for the Commission's consideration
appears at the end of the present report (para. 74
below).

58. As explained above (para. 26), the term "interna-
tional organization" used in the present draft articles
will, of course, have the meaning given to it in the in-
troductory article, which will be drafted in due course.

59. Title I of the draft would be incomplete without a
reference to the capacity of international organizations
to conclude treaties. As already seen (paras. 32 et seq.
above), the internal personality of international
organizations is accepted by member States without
great difficulty. This is explicable. For even though the
principle of this personality emanates from general in-
ternational law, it operates within the ambit of the ter-
ritorial sovereignty of those States, that is to say under
their exclusive control.

60. Where international personality is concerned,
States are more reticent. Their reticence varies accord-
ing to the States concerned and according to their con-
ception of international organizations (see paras. 33 et
seq. above). The consequences of the possession of in-
ternational personality are, of course, of the greatest
importance. States lose control over the determination
and exercise of the international legal capacity of inter-
national organizations. The determination and exercise
of their international legal capacity will depend on inter-
national law alone. They will thus, to some extent, be
placed on the same level as States themselves, as sub-
jects of international law and active members of the
international community.

61. Legal doctrine and jurisprudence show a marked
tendency to recognize that, although international
organizations enjoy international legal competence, that
enjoyment is neither general nor complete. It has certain
limitations, since, unlike States, international organiza-
tions are not sovereign entities. These limitations are
defined by the purposes for which the organization was
established. The legal regime of the limitations is deter-
mined by the special function of the organization. The
organization is a medium for carrying out the purposes
of general interest of its creators. This is shown by all
constituent instruments of international organizations.

62. International organizations, according to their
speciality, exercise the powers attributed to them within
the framework of their functions, which depend on the
purposes assigned to them by their creators. Thus, as
has already been seen, their powers are functional.

63. In case this was not sufficient, the theory of im-
plied powers has been developed, which would seem to
be no more than an amplified interpretation of func-
tionalism.50 Although international organizations can
be given only functions and powers which are related to
their purposes, they must be given all the powers
necessary for the realization of those purposes. This
goes beyond the limits set by the texts which this theory
seeks to supplement.

46 I.C.J. Reports 1954, pp. 56-57.
47 Yearbook ... 1977, vol. II (Part Two), p. 127, para. 95.
48 Yearbook ... 1983, vol. II (Part Two), p. 81, para. 277 if).
49 See the supplementary study prepared by the Secretariat in the

light of the replies to the questionnaire of 13 March 1978, document
A/CN.4/L.383 and Add. 1-3.

30 See Nguyen Quoc Dinh, Droit international public, 2nd ed., rev.
by P. Daillier and A. Pellet (Paris, Librairie generate de droit et de
jurisprudence, 1980), pp. 486 et seq.
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64. The theory has its origin in an old judgment of the
Supreme Court of the United States of America. In its
decision on the powers attributed to the Federation and
the powers reserved to the constituent states, the Court,
following the opinion of Chief Justice Marshall,
recognized that the Federation had the right to carry out
acts not expressly authorized in the Federal Constitu-
tion, on the following condition:

Let the end be legitimate, let it be within the scope of the Constitu-
tion, and all means which are appropriate, which are plainly adapted
to that end, which are not prohibited, but consist with the letter and
spirit of the Constitution are constitutional."

The PCIJ embodied this reasoning in the sphere of in-
ternational organizations in two well-known advisory
opinions. The first of these opinions is that relating to
the Competence of the ILO to Regulate Incidentally the
Personal Work of the Employer, delivered on 23 July
1926.52 The second, delivered on 8 December 1927,
relates to the Jurisdiction of the European Commission
of the Danube. In the latter opinion, the PCIJ stated:

As the European Commission is not a State, but an international in-
stitution with a special purpose, it only has the functions bestowed
upon it by the Definitive Statute with a view to the fulfilment of that
purpose, but it has power to exercise these functions to their full ex-
tent, in so far as the Statute does not impose restrictions upon it."

The ICJ, in its advisory opinion of 11 April 1949 on
Reparation for Injuries Suffered in the Service of the
United Nations, cited earlier (paras. 35 and 53 above),
used terms which some writers consider to have been the
starting-point of the theory of the "implied powers" of
international organizations. What is certain is that,
since then, the jurisprudence of the ICJ has been consis-
tent, as is shown by its advisory opinions in the follow-
ing cases: International Status of South West Africa, 11
July 1950;34 Effect of Awards of Compensation Made
by the United Nations Administrative Tribunal, 13 July
1954;35 Certain Expenses of the United Nations (Article
17, paragraph 2, of the Charter), 20 July 1962;36 and
Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution
276(1970), 21 June 1971.57

65. The ICJ even managed to apply similar reasoning
to itself, when it invoked its "inherent powers". In its
judgment of 2 December 1963 in the Northern
Cameroons case, it stated that:

There are inherent limitations on the exercise of the judicial func-
tion which the Court, as a court of justice, can never ignore.51

Similarly, in the Nuclear Tests case, the Court based its
judgments of 20 December 1974 on the same idea,
recognizing that it had
an inherent jurisdiction enabling it to take such action as may be re-
quired, on the one hand to ensure that the exercise of its jurisdiction

51 McCulloch v. State of Maryland (1819) (H. Wheaton, Reports of
Cases Argued and Adjudged in the Supreme Court of the United
States (New York, 1910), vol. IV, 4th ed., p. 316, at p. 421).

12 P.C.I.J., Series B, No. 13, p. 18.
53 P.C.I.J., Series B, No. 14, p. 64.
54 I.C.J. Reports 1950, p. 128.
" I.C.J. Reports 1954, p. 47.
56 I.C.J. Reports 1962, p. 151.
37 I.C.J. Reports 1971, p. 16.
58 I.C.J. Reports 1963, p. 29.

over the merits, if and when established, shall not be frustrated, and
on the other, to provide for the orderly settlement of all matters in
dispute, to ensure the observance of the "inherent limitations on the
exercise of the judicial function" of the Court, and to "maintain its
judicial character" . . . "

66. The Court nevertheless imposes a limit on this con-
cept, in that it recognizes only implied powers con-
firmed, and not contradicted by, the practice of the
organization in question. As Reuter points out,60 in its
advisory opinion on Reparation for Injuries Suffered in
the Service of the United Nations, the Court, by
recognizing a very wide legal personality of the United
Nations,61 laid the basis of the theory of the interna-
tional organization. The legal basis for this opinion of
the Court is to be found in the dictum referring to
"practice", which reads:

... the rights and duties of an entity such as the Organization must
depend upon its purposes and functions as specified or implied in its
constituent documents and developed in practice."

This same basis is to be found in the 1962 advisory
opinion of the Court on Certain Expenses of the
United Nations and in its 1971 advisory opinion on
Namibia, both already cited (para. 64 above).

67. Article 6 of the draft articles on the law of treaties
between States and international organizations or bet-
ween international organizations63 provides:

The capacity of an international organization to conclude treaties is
governed by the relevant rules of that organization.

and article 2, paragraph 1 (j), of that draft, which
reproduces unchanged article 1, paragraph 1 (34), of the
1975 Vienna Convention on the Representation of
States, provides:

(j) "rules of the organization" means, in particular, the constituent
instruments, relevant decisions and resolutions, and established prac-
tice of the organization.

68. It is thus a matter of the "practice of the organiza-
tion"; and that practice must be "established". Lastly,
it must be a practice that is not contested by the member
States, which also makes it a practice of those States
(custom).64

69. All that has been said in the preceding paragraphs
about the international personality of international
organizations may be summed up by the conclusion of
the ICJ in its frequently cited advisory opinion on
Reparation for Injuries Suffered in the Service of the
United Nations. The arguments set out by the Court in
that opinion, rightly considered to be of the greatest im-
portance for the development of what has come to be
called the law of international organizations, have been
discussed, analysed and amplified by legal doctrine and
jurisprudence. The literature on the subject grows more
extensive every day in studies on international law. As is
known, the General Assembly, in accordance with its

" I.C.J. Reports 1974, p. 259, para. 23 {Australia v. France), and
p. 463, para. 23 (New Zealand v. France).

60 P. Reuter, "Quelques reflexions sur la notion de 'pratique inter-
nationale', specialement en matiere d'organisations internationales",
Studi in onore di Giuseppe Sperduti (Milan, Giuffre, 1984), p. 200.

61 I.C.J. Reports 1949, pp. 178-179.
62 Ibid., p. 180.
63 See footnote 18 above.
64 See Reuter, "Quelques reflexions sur la notion de 'pratique inter-

nationale' . . ." , loc. cit., pp. 204-205.
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resolution 258 (III) of 3 December 1948, consulted the
ICJ on the question whether the United Nations, as an
Organization, had the capacity to bring an international
claim against a Government; in other words, whether
the United Nations had international legal personality,
i.e. whether it was a subject of international law. In its
well-reasoned opinion, the Court stated, with respect to
the United Nations, that "it must be acknowledged that
its Members, by entrusting certain functions to it, with
the attendant duties and responsibilities, have clothed it
with the competence required to enable those functions
to be effectively discharged", and that "accordingly,
the Court has come to the conclusion that the Organiza-
tion is an international person".65 The Court went even
further by stating quite unequivocally that the interna-
tional personality of the United Nations could be effec-
tive against non-member States regardless of any
recognition of the Organization on their part, by reason
of the pre-eminence of the Charter, since
the Court's opinion is that fifty States, representing the vast majority
of the members of the international community, had the power, in
conformity with international law, to bring into being an entity
possessing objective international personality, and not merely per-
sonality recognized by them alone . . ."

70. Although the Court was referring to the United
Nations, the solution recommended in the case of that
Organization now extends to all international (in-
tergovernmental) organizations, subject of course to the
limitations imposed by the mission and functions of
each organization. This extension, accepted in a general
form by doctrine, is in accordance with reality, since all
international (intergovernmental) organizations are
legal persons to which a specific mission is entrusted;
and while that mission may differ in importance for
each of them, it is identical in so far as it concerns their
international character.

71. Since international organizations possess interna-
tional personality, although it is limited by the principle
of specialization, which means that they exercise only
the powers deriving from the functions entrusted to
them by their constituent instruments, i.e. functional
competence, they possess legal powers at the interna-
tional level. Inter alia, they have the right to active and
passive diplomatic representation, the right to conclude
international agreements in their relations with their
member States and with other organizations, the right
to exercise functional protection of their agents (similar
to diplomatic protection, as will be seen later in the
Special Rapporteur's study) and the right to bring inter-
national legal actions, although in the case of the ICJ
they can only request advisory opinions (Article 65 of
the Statute of the Court).67

72. As has already been said, one of the most im-
portant consequences deriving from the international
personality accorded to international organizations is,
of course, the capacity they acquire to conclude treaties,
a question with which the Commission has already con-

" I.C.J. Reports 1949, p. 179.
""Ibid., p. 185.
67 For an analysis of the concept and preconditions of the interna-

tional legal personality of international organizations and of the legal
powers deriving from that personality, see M. Rama-Montaldo, "In-
ternational legal personality and implied powers of international
organizations", The British Year Book of International Law, 1970
(London), vol. 44, p. 111.

cerned itself. By adopting article 6 of the draft articles
on the law of treaties between States and international
organizations or between international organizations
(cited above, para. 67), the Commission took it as
settled that international organizations have the ca-
pacity to conclude treaties. The purpose of article 6
is to establish the regime governing that capacity.

73. It seems pertinent to reproduce here the part of the
Commission's commentary to article 6 that sets out the
factors which determined its wording:
(1) When the question of an article dealing with the capacity of inter-
national organizations to conclude treaties was first discussed in the
Commission, members were divided on the matter; varied and finely
differentiated views were expressed on this subject. With some slight
simplification, these may be reduced to two general points of view.
According to the first, such an article would be of doubtful utility, or
should at least be limited to stating that an organization's capacity to
conclude treaties depends only on the organization's rules. According
to the second point of view, the article should at least mention that in-
ternational law lays down the principle of such capacity; from this it
follows, at least in the opinion of some members of the Commission,
that, in the matter of treaties, the capacity of international organiza-
tions is the ordinary law rule, which can be modified only by express
restrictive provisions of constituent instruments.

(2) The wording eventually adopted by the Commission for article 6
is the result of a compromise based essentially on the finding that this
article should in no way be regarded as having the purpose or effect of
deciding the question of the status of international organizations in in-
ternational law; that question remains open, and the proposed
wording is compatible both with the concept of general international
law as the basis of international organizations' capacity and with the
opposite concept. The purpose of article 6 is merely to lay down a rule
relating to the law of treaties; the article indicates, for the sole pur-
poses of the regime of treaties to which international organizations are
parties, by what rules the capacity to conclude treaties should be
assessed.
(3) Thus set in context, article 6 is nevertheless of great importance.
It reflects the fact that every organization has its own distinctive legal
image which is recognizable, in particular, in the individualized
capacity of that organization to conclude international treaties. Ar-
ticle 6 thus applies the fundamental notion of "rules of any inter-
national organization" already laid down in article 2, paragraph 2, of
the present draft. The addition in article 6 of the adjective "relevant"
to the expression "rules of that organization" is due simply to the fact
that, while article 2, paragraph 2, relates to the "rules of any
organization" as a whole, article 6 concerns only some of those rules,
namely those which are relevant in settling the question of the
organization's capacity.68

74. From all the foregoing it may be concluded that it
is appropriate to supplement title I of the draft articles
as proposed by the Special Rapporteur (see para. 57
above) with a provision on the capacity of international
organizations to conclude treaties. This provision,
reproducing the content of article 6 of the draft articles
on the law of treaties between States and international
organizations or between international organizations,
could be included either as paragraph 2 of article 1 of
the draft, or as a separate article which would become
article 2. The Special Rapporteur therefore submits the
following two alternatives:

TITLE I

LEGAL PERSONALITY

ALTERNATIVE A
Article 1

1. International organzations shall enjoy legal per-
sonality under international law and under the internal

68 Yearbook ... 1982, vol. II (Part Two), pp. 23-24.
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law of their member States. They shall have the ca-
pacity, to the extent compatible with the instrument
establishing them, to:

(a) contract;
(b) acquire and dispose of movable and immovable

property; and
(c) institute legal proceedings.

2. The capacity of an international organization to
conclude treaties is governed by the relevant rules of
that organization.

ALTERNATIVE B
Article 1

International organizations shall enjoy legal per-
sonality under international law and under the internal

law of their member States. They shall have the ca-
pacity, to the extent compatible with the instrument
establishing them, to:

(a) contract;
(b) acquire and dispose of movable and immovable

property; and
(c) institute legal proceedings.

Article 2

The capacity of an international organization to con-
clude treaties is governed by the relevant rules of that
organization.


