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I. Introduction

1. At its forty-second session, the Commission con-
sidered the fourth report of the Special Rapporteur on
"Relations between States and international
organizations (second part of the topic)"1 at its 2176th
to 2180th meetings. After discussing draft articles 1-11
as contained in the report, the Commission decided, at
its 2180th meeting, to refer them to the Drafting Com-
mittee.

2. With one exception, the members of the Commis-
sion who spoke in the debate2 broadly supported the
path charted for the topic in his fourth report and agreed
that the Commission should pursue its study and con-
sideration of the topic in conformity with the outline
approved by the Commission and endorsed by the Gen-
eral Assembly.3

3. In accordance with the mandate entrusted to the
Commission by the General Assembly, a mandate
which it has reaffirmed year by year in its resolutions

on the Commission's report, and in conformity with
General Assembly resolution 45/41, paragraph 2,
adopted on 28 November 1990, the Commission is re-
quired to continue its work on this topic.

4. During the deliberations of the Sixth Committee of
the General Assembly on the Commission's report on
the work of its forty-second session (see A/CN.4/
L.456, paras. 410-417), most of the representatives who
referred to this topic expressed satisfaction at the pro-
gress achieved on it and at the fact that 11 draft articles
had been referred to the Drafting Committee.

5. The sixth report of the Special Rapporteur now be-
fore the Commission follows the outline within which
the sense, thrust, and substance of the topic were estab-
lished. This outline was adopted by the Commission in
its report on the work of its thirty-ninth session submit-
ted to the General Assembly at its forty-second ses-
sion.4

1 Yearbook... 1989, vol. II (Part One), p. 153, document
A/CN.4/424.

2 See Yearbook . . . 7990, vol. I, 2176th to 2180th meetings.
3 Ibid., vol. II (Part Two), paras. 424-427.

4 See Yearbook... 1987, vol. II (Part Two), paras. 216-219. The
outline submitted by the Special Rapporteur read as follows:

" I . Privileges and immunities of the organization:
(Continued on next page.)
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II. Fiscal immunities and exemptions from customs duties

6. In the present report, first, the fiscal immunities of
international organizations, and second, their exemptions
from customs duties will be studied separately.

A. Fiscal immunities

7. Legal doctrine has, in general, held that all the vari-
ous immunities constitute, in substance, no more than a
derivation from fiscal immunity, which would thus ap-
pear to be the origin in relation to all other immunities.
In accordance with this view, fiscal immunity, an exten-
sion of immunity of property, in reality constitutes the
principle for every immunity. In this form it can be
found in Roman law and in Merovingian law, in France.5

8. The reciprocal fiscal immunity which States grant
each other in their mutual relations is in fact the counter-
part of equality. Under the principle of sovereignty and
equality between States, a State cannot be viewed as be-
ing subject to the tax-levying authority of another State.
This has been established both by custom in interna-
tional law and by practice in international relations; it
has been confirmed by bilateral and multilateral agree-
ments, or even by unilateral decisions of States, at least
as regards property intended for State purposes.

(Footnote 4 continued.)

A. Non-fiscal privileges and immunities:
(a) immunity from legal process;
(b) inviolability of premises and exercise of control by

the organization over those premises;
(c) immunity of property and assets from search and

from any other form of interference;
(d) inviolability of archives and documents;
(e) privileges and immunities in respect of communica-

tion facilities (use of codes and dispatch of corre-
spondence by courier or in diplomatic bags, etc.);

B. Financial and fiscal privileges:
(a) exemption from taxes;
(b) exemption from customs duties;
(c) exemption from currency controls;
(d) bank deposits.

' 'II. Privileges and immunities of officials:
A. Non-fiscal:

(a) immunity in respect of official acts;
(b) immunity from national service obligations;
(c) immunity from immigration restrictions and registra-

tion of aliens;
(d) diplomatic privileges and immunities of executives

and other senior officials; and
(e) repatriation facilities in times of international crisis;

B. Financial and fiscal:
(a) exemption from taxation of salaries and emolu-

ments;
(b) exemption from customs duties.

"III. Privileges and immunities of experts on mission for, and of
persons having official business with, the organization."

5 See J. Duffar, Contribution a I'etude des privileges et immunites
des organisations 'Internationales (Paris, Librairie glnfrale de droit et
de jurisprudence, 1982), p. 267.

9. Bishop cites article XIX of the Treaty of Friendship
concluded on 8 December 1923 between the United
States of America and Germany. This article states:
"Land and buildings situated in the territories of either
High Contracting Party, of which the other High Con-
tracting Party is the legal or equitable owner and which
are used exclusively for governmental purposes by that
owner, shall be exempt from taxation of every kind, na-
tional, State, provincial and municipal, other than assess-
ments levied for services or local public improvements
by which the premises are benefited".6

10. The tax exemption granted to international
intergovernmental organizations would also appear to be
justified by this same principle of equality between
member States. A State may not levy taxes on other
States through an international organization, and the host
State must not derive unjustified fiscal benefit from the
presence of an international organization on its territory.

11. The coercive character of taxation explains why an
international organization, as an entity independent of
the member States of which it is composed, must also
avoid the fiscal coercion entailed by taxation. A princi-
ple admitted by many legislations in public law holds
that the State does not pay taxes to itself, which logically
leads to tax exemption.

12. Some writers maintain that the justification for the
exemption granted to international organizations must be
dissociated from the concept of "organizations of
States" and that this justification is based on the aims of
public service. According to this view, whereas during
the early years of an international organization the per-
sonality of States may clearly be seen to manifest itself
in its functioning, this personality gradually tends to be-
come diluted as the organization consolidates itself.
Since it is in principle non-profit-making, the activity of
a public service is in many national legislations not sub-
ject to the tax levied on companies. A budget granted to
a public service is used exclusively for the discharge of
its mission. Any levy through direct taxation would ac-
cordingly be tantamount to distorting the use made of
the funds received.7

13. As regards States, the expenses of a diplomatic
mission, by virtue of being incurred by the sending
State, may not be subject to the control of the receiving
State and, hence, to any type of fiscal levy imposed by
the latter.

14. Generally speaking, diplomatic law does not refer
to exemption from direct taxation and a mission's ex-
emption from taxation is defined not on the basis of the
somewhat vague concept of direct taxes, but in relation
to the mission's immovable property.

6 W. W. Bishop, "Immunity from taxation of foreign State-owned
property", AJIL (Washington, D.C.), 1952, p. 251 (cited by Duffar,
op. cit., p. 268).

7 See, inter alia, Duffar, op. cit., p. 269.
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15. Traditionally, the immovable property of a diplo-
matic mission, owned by the foreign State, enjoys ex-
emption from any property tax, and from taxes levied at
the time of purchase of that property.8

16. The Institute of International Law, in its resolution
of 1929 (New York session) on diplomatic immunities,
established in article 19 that:

The premises of the mission should be exempt from all dues and
taxes save where the premises were not the property of the agent or of
the State which the latter represented.

17. Article 23 of the Vienna Convention on Diplo-
matic Relations confirms and amplifies the practice of
States, in stipulating that:

1. The sending State and the head of the mission shall be exempt
from all national, regional or municipal dues and taxes in respect of
the premises of the mission, whether owned or leased, other than such
as represent payment for specific services rendered.

2. The exemption from taxation referred to in this article shall not
apply to such dues and taxes payable under the law of the receiving
State by persons contracting with the sending State or the head of the
mission.

Similar provisions are to be found in the Vienna Con-
vention on Consular Relations (art. 32) and the Vienna
Convention on the Representation of States in their Rela-
tions with International Organizations (art. 24).

18. In accordance with the Conventions cited, exemp-
tion applies both when the State is the owner and when it
is only the lessee of the premises of the mission. In other
words, now the mission is exempted even when it is
merely the lessee, in which case it may lawfully be stipu-
lated that taxes will be defrayed by the lessee, in other
words, the mission.10 In addition, the mission is exempt
from payment of the transfer taxes which private indi-
viduals are required to pay in property transactions.

19. Clearly, the exemption of property, in relation to
direct taxes, constitutes the most important of the ex-
emptions granted to diplomatic missions."

20. As we have seen, article 23 of the Vienna Conven-
tion on Diplomatic Relations exempts the sending State
and the head of the mission from "all national, regional
or municipal dues and taxes in respect of the premises of
the mission, whether owned or leased". The Commis-
sion, in its commentary on this provision in the draft ar-
ticles on diplomatic intercourse and immunities, stated
that:

8 See P. Cahier, Le droit diplomatique contemporain (Geneva,
Droz, 1962), pp. 278 et seq.

9 See Annuaire de I'Institut de droit international, vol. II (Paris, Pe-
done, 1929), p. 311. The resolution is reproduced in Harvard Law
School, Research in International Law, I. Diplomatic Privileges and
Immunities (Cambridge, Mass., 1932), pp. 186-187. This is also the
sense of article 18 of the Havana Convention regarding Diplomatic
Officers.

10 See the draft articles on diplomatic intercourse and immunities
adopted by the Commission at its tenth session and commentaries
thereto (Yearbook . . . 1958, vol. II, p. 89 et seq., document A/3859, in
particular p. 96).

11 See "Practice followed by Member States in exempting diplo-
matic missions from real estate taxes", Note by the Secretariat (docu-
ment A/AC.154/WG.1/L.2 and L.2/Add.2 and Add.4 of 16 April and
11 June 1974 and 5 February 1975, respectively).

The provision does not apply to the case where the owner of leased
premises specifies in the lease that such taxes are to be defrayed by
the mission. This liability becomes part of the consideration given for
the use of the premises and usually involves, in effect, not the pay-
ment of taxes as such, but an increase in the rental payable.

This reasoning may also be applied to international
intergovernmental organizations.

21. As far as the international organizations are con-
cerned, the Convention on the Privileges and Immunities
of the United Nations13 (art. II, sect. 7) and the Conven-
tion on the Privileges and Immunities of the Specialized
Agencies (art. Ill, sect. 9) enable the international
organizations to which they apply to benefit from much
broader exemption, since they refer to all direct taxes.

22. Article III, section 9 (a), of the Convention on the
Privileges and Immunities of the Specialized Agencies
establishes that:

The specialized agencies, their assets, income and other property
shall be:

(a) Exempt from all direct taxes; it is understood, however, that
the specialized agencies will not claim exemption from taxes which
are, in fact, no more than charges for public utility services . . .

23. Similar drafting is to be found in the General Con-
vention (art. II, sect. 7); the General Agreement on Privi-
leges and Immunities of the Council of Europe (art. 7
(a)); and the Agreement on Privileges and Immunities of
OAS (art. 5 (a)), supplemented by the Bilateral Agree-
ment between the Council of OAS and the Government
of the United States of America,14 by which OAS will
avail itself of the provisions contained in the Interna-
tional Organizations Immunities Act.15

24. All the legal instruments we have mentioned speak
of exemption from any direct taxation, with the proviso,
however, that no exemption may be claimed from taxes
which are, in fact, charges for public services or public
utility services.

25. Moreover, in an important series of bilateral agree-
ments concluded between international organizations
and a number of States, the international organizations
are, in general, exempted from all direct taxes. The
agreements include the following: Switzerland and ILO
(art. 10); ILO and Mexico (art. 4 (a)); ICAO and Canada
(art. II, sect. 6 (a)); Italy and FAO (art. VIII, sect. 19
(a)); Chile and FAO (art. VI, sect. 13 (a)); Egypt and
FAO (art. V, sect. 13 (a)); Thailand and FAO (art. VIII,
sect. 15 (a)); France and UNESCO (art. 15); Switzerland
and WHO (art. 10).

26. States usually establish a distinction between direct
taxes, from which international organizations are ex-
empted, and indirect taxes or charges included in the
prices of movable and immovable property, on which a
rebate or refund may not be required from member
States except in the case of large or substantial pur-

12 See para. (2) of the commentary to article 21 (footnote 10
above).

13 Hereinafter the "General Convention".
14 See Legislative Texts, vol. II, p. 381.
15 Public Law 291, United States Code, 1988 Edition, vol. 9, title

22, sect. 288.
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chases, where it is possible to take appropriate adminis-
trative measures. This restriction on the principle of ex-
emption is reasonable and justified. Such taxes and
charges are usually incorporated in the price paid and are
collected by the State through a third party, the trader,
and not from the organization as such.

27. The terms "large purchases" or "substantial pur-
chases" are somewhat imprecise and may give rise to
various interpretations. However, in view of the difficul-
ties involved in making the refund, from the administra-
tive viewpoint they enable Governments to require
organizations to justify their requests for a refund. In any
case, a rebate must be granted on any charge on transfers
of property acquired by an international organization for
its official activities.

28. Obviously, in some cases it may be difficult to de-
fine what should be considered an official activity of an
international organization. The European Committee on
Legal Cooperation has proposed that an official activity
should be considered as one relating to the achievement
of the aims of the international organization.16 Such a
definition makes it possible to exclude certain secondary
activities by an international organization, such as the
operation of a restaurant, a bar or any other commercial
establishment. The Swiss Government, for instance, ex-
empts international organizations from taxes only on
buildings of which they are the owner and which are oc-
cupied by their services.

29. Clearly, in a case where an international
organization engages in a commercial activity, the grant-
ing of tax privileges does not apply.

30. The definition of direct taxation is not identical in
all national legislations. It varies from one country to an-
other. There is no uniform criterion in that regard. That
is why the Secretary-General of the United Nations, in
an exchange of notes with a Member State, maintained
that:

The characterization given to a tax in a particular municipal law
system cannot be controlling in the application of the provisions of the
Convention on the Privileges and Immunities of the United Nations
which must be interpreted uniformly in respect of all Member States.
Otherwise there would be inequality of treatment between Members.

31. The distinction between direct taxes and other
taxes, however, does not in practice appear to give rise
to major difficulties, as the European Committee on Le-
gal Cooperation noted in its aforementioned explanatory
report on privileges and immunities, "except in a few
cases which had to be judged on their individual mer-
its."18

32. The question also gave rise to a memorandum pre-
pared in 1953 by the Office of Legal Affairs setting forth
the grounds for the immunity of the United Nations from
real property tax in respect of its ownership and occupa-
tion of the Headquarters District.19

33. The reasoning of the Office of Legal Affairs was
based primarily on Article 105 of the Charter of the
United Nations, a multilateral treaty entered into by the
United States with other nations which, in the words of
article 6, clause 2, of the United States Constitution "is
the supreme Law of the Land . . . anything in the Consti-
tution or Laws of any State to the contrary notwithstand-
ing". The Office of Legal Affairs reached the conclusion
that "The United Nations Charter, as part of the supreme
law of the land, confers upon the United Nations the im-
munities necessary for the fulfilment of its purposes,
without the requirement of any State legislation; that
these immunities include exemption from real property
taxes; and that the tax exemption became operative from
the effective date of the Charter, without regard to the
taxable status date under ordinary local practice'' .20

34. Few controversies appear to have arisen concern-
ing the immunity of the specialized agencies and IAEA
from direct taxes, and when such controversies have
arisen, they have normally been resolved satisfactorily.21

35. As provided for in the Convention on the Privi-
leges and Immunities of the Specialized Agencies, the
latter pay "charges for public utility services". Ques-
tions have arisen regarding the interpretation of that
term. In most of these cases, a satisfactory agreement has
been reached and the organization concerned has ob-
tained immunity.22

36. From a study prepared by the Secretariat submitted
to the Commission at its nineteenth session it would ap-
pear that the Legal Counsel of the United Nations has on
several occasions had to negotiate with the competent
State authorities on the interpretation of the rules of ex-
emption, eventually reaching a satisfactory solution in
the great majority of cases.23

37. With regard to taxes on United Nations financial
assets, a study prepared by the Secretariat submitted to
the Commission at its thirty-seventh session indicates,
for example, that the Legal Counsel of the United Na-
tions wrote, on 11 July 1977, to the Permanent Repre-
sentative of the United States to the United Nations
about the recognition on the part of the competent
United States authorities of the exemption of the United
Nations, inter alia under the General Convention, from
the stock transfer tax levied in one of the States of the

16 See Council of Europe, Privileges and Immunities of Interna-
tional Organisations, Resolution (69) 29 adopted by the Committee of
Ministers on 26 September 1969 and explanatory report (Strasbourg,
1970), p. 31, para. 61 .

17 See Yearbook... 1967, vol. II, p. 243, document A/CN.4/L.118
and Add.l and 2, para. 152, and similarly a memorandum from the
United Nations Legal Counsel to the Field Operations Service, Office
of General Services, United Nations, Juridical Yearbook 1972 (Sales
No. E.74.V.1), pp. 158-159.

18 See Privileges and Immunities of International Organisa-
tions ... (footnote 16 above), p. 31, para. 60.

19 Yearbook... 1967, vol. II (see footnote 17 above), pp. 245-246,
para. 167.

20 Ibid.
21 See Yearbook... 1985, vol. II (Part One), Addendum, pp. 191-

192, document A/CN.4/L.383 and Add.1-3; and Yearbook... 1967,
vol. II (footnote 17 above), p. 306.

2 2 See Yearbook... 1985, vol. II (Part One), Addendum (footnote
21 above).

23 Year book... 1967, vol. II (footnote 17 above), pp. 241-248,
paras. 143-174.
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Union in relevant transfers executed on behalf of all
United Nations assets, in particular the United Nations
Joint Staff Pension Fund. In his letter, the Legal Counsel
concluded that:

It is the position of the United Nations that the practice of the State
concerned must conform to the international obligations of your coun-
try and that the stock transfer tax law must be interpreted in that light.

Subsequently, the United States Mission to the United
Nations informed the Legal Counsel that, following a
study of the matter by the New York State Commission
on Taxation and Finance, a ruling had been made to the
effect that the United Nations Joint Staff Pension Fund
was exempt from the New York stock transfer tax.24

38. The report of the Committee of the San Francisco
Conference responsible for the drafting of Article 105 of
the Charter of the United Nations pointed out that "if
there is one principle certain it is that no Member State
may hinder in any way the working of the Organization
or take any measure the effect of which might be to in-
crease its burdens financial or otherwise".25

39. The Agreement signed between the United Nations
and Switzerland contains the following clause in article
II, section 5:

The United Nations, its assets, income and other property shall be:

(a) Exempt from all direct and indirect taxes whether federal, can-
tonal or communal. It is understood, however, that the United Nations
will not claim exemption from taxes which are, in fact, no more than
charges for public utility services;

(b) Exempt from the droit de timbre on coupons instituted by the
Swiss Federal Law of 25 June 1921, and from the impot anticipe in-
troduced by the Federal Council decree, 1 September 1943, and sup-
plemented by the Federal Council decree of 31 October 1944. The ex-
emption shall be effected by the repayment to the United Nations of
the amount of tax levied on its assets.

40. The position maintained by the United Nations Of-
fice of Legal Affairs, reflected in the study prepared by
the Secretariat (see para. 36 above), is that, in view of
the fact that the General Convention was drawn up for
uniform application in all Member States of the United
Nations, the meaning to be given to the term "direct
taxes" cannot depend on the particular meaning given to
that expression by the fiscal laws of a particular State.
Thus, whilst the terms "direct" and "indirect" taxes are
interpreted differently in the various national legal sys-
tems of Member States, according to the tax system or
administration adopted, the meaning to be given to those
terms in relation to the application of the General Con-
vention must be found by reference to the nature of that
instrument and to the incidence of the tax in question,
that is to say, according to the party upon whom the bur-
den of payment directly falls. Moreover, in interpreting
the Convention, the United Nations and its Members
must be guided by the overlying principles of the Char-
ter, and in particular Article 105 thereof, which provides
that the Organization shall enjoy such privileges and im-
munities as are necessary for the fulfilment of its pur-
poses. In accordance with that provision, no Member
State can hinder the working of the Organization or take

any measure which might increase its financial or other
burdens; this opinion was expressed at the United Na-
tions Conference on International Organization. Accord-
ingly, under article II of the Convention the Organization
is relieved of the burden of all direct taxes, and is to be
granted the remission or return of indirect taxes where
the amount is important enough to make this administra-
tively possible.26

41. The Convention on the Privileges and Immunities
of the Specialized Agencies establishes the same princi-
ple. Apparently, in practice, no major difficulties have
occurred in respect of its implementation.27

42. Some headquarters agreements refer specifically to
exemption from taxation on buildings of which the inter-
national organization is the owner and which are occu-
pied by its services. Unquestionably, the most detailed of
these agreements is that signed by Italy and FAO, which
exonerates the organization from any form of direct
taxation, particularly the tax on movable property (im-
posta sui redditi di ricchezza mobile), the land income
tax (imposta sui redditi dei terreni), the tax on income
from buildings {imposta sui redditi dei fabbricati), the
capital levy {imposta sui patrimonio) and all local sur-
taxes {sovra imposte locali) (art. VIII, sect. 19 (a)).

43. Some national legislations make a distinction be-
tween charges and taxes. A tax, economically speaking,
is the payment devolving upon each citizen to cover the
expenditure of the State and, administratively, its impo-
sition is an official act.

44. In contrast, a charge is a payment for a service ren-
dered. In the first place it is the cost of a service for
which payment has to be made. In some cases the charge
for the service must be made by semi-administrative
measures, but such a procedure does not change the na-
ture of the charge. That is why the various provisions
contained in the General Convention (art. II, sect. 7) and
the Convention on the Privileges and Immunities of the
Specialized Agencies (art. Ill, sect. 9 {a)), in establishing
exemption from direct or indirect taxes make a specific
reservation, however, in respect of the charges for "pub-
lic utility services" or "general utility services", which
any international organization availing itself of such
services is required to pay.

45. Similar provisions are found in the General Agree-
ment on Privileges and Immunities of the Council of
Europe (art. 7 (a)); in the Vienna Conventions on Diplo-
matic Relations (arts. 23 and 34), on Consular Relations
(arts. 32 and 49 {a)), Special Missions (art. 24), and the
Representation of States in their Relations with Interna-
tional Organizations of a Universal Character (art. 24).

46. In some national legislations, this distinction be-
tween a tax and a charge, established long ago by doc-
trine, has been complicated by the emergence of further
divisions and classifications. With respect to interna-
tional organizations, the Switzerland-League of Nations
Modus Vivendi of 1926, in article VIII, established the

24 See Yearbook... 1985, vol. II (Part One), Addendum (footnote 21
above), pp. 163-164, paras. 26-27.

25 See Documents of the United Nations Conference on International
Organization, San Francisco, 1945, vol. XIII, p. 705.

26 Yearbook... 1967, vol. II (see footnote 17 above), p. 241,
para. 145.

27 Ibid., p. 306, para. 54.
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criteria for determining the meaning to be given to a
charge. That article states:

Charges are understood to mean—irrespective of the term used in the
relevant regulations—solely those taxes relating to a special and spe-
cific service performed by the administration for the person who is
paying, as well as those taxes that are paid to defray expenditures par-
ticularly necessitated by an act of a taxpayer.28

47. We may conclude from the above that international
intergovernmental organizations should, and do enjoy, in
the same way as States and the diplomatic missions that
represent them, the fiscal immunities indispensable to
the effective performance of their official functions.

B. Exemptions from customs duties

48. In order to perform their official functions effec-
tively, intergovernmental international organizations
must, as we have seen, enjoy the greatest possible inde-
pendence in relation to the States of which they are com-
posed. This independence must not be impeded in any
way. Accordingly, the principle of the free movement of
the articles and capital of international organizations ap-
pears to have been accepted and constitutes one of the
basic elements for preserving and guaranteeing their in-
dependence.

49. It therefore appears logical that all legal texts,
whether they be bilateral agreements, multilateral con-
ventions or unilateral decisions, and the practice of
States in this matter should establish the principle of the
freedom of movement of the articles, publications and
capital of international organizations.

50. As an intergovernmental international organization
is the creature of the States of which it is composed and
they are equal as between each other, these States must
place themselves on an equal footing vis-a-vis the
organization of which they are members. It would not be
acceptable for a State to derive unjustified fiscal benefit
from the funds placed at the disposal of an international
organization.

51. Article II, section 7, of the General Convention
stipulates that:

The United Nations, its assets, income and other property shall be:

(b) Exempt from customs duties and prohibitions and restrictions
on imports and exports in respect of articles imported or exported by
the United Nations for its official use. It is understood, however, that
articles imported under such exemption will not be sold in the country
into which they were imported except under conditions agreed with
the Government of that country.

52. Similar provisions are contained in the Convention
on the Privileges and Immunities of the Specialized
Agencies (art. Ill, sect. 9 (b)); the General Agreement on
the Privileges and Immunities of the Council of Europe
(art. 7 (b)), and the Additional Protocol thereto (art. 4);
the agreement between Switzerland and the United Na-
tions (art. II, sect. 5 (c)); the agreement between the
United Nations and Chile (art. IV, sect. 10 (b))\ the
agreement between the United Nations and Thailand
(art. IV, sect. 8 (&)); the arrangement for the execution of

the agreement between Switzerland and ILO (art. 1); the
agreement between ICAO and Canada (art. II, sect. 6
(b)); and the agreement between Italy and FAO
(art. VIII, sect. 19 (c)).

53. Many of these agreements establish the same privi-
leges for the publications of the international or-
ganizations concerned, as explained previously in the
fifth report.29

54. However, although the principle of the free move-
ment of the articles of international organizations is fun-
damental and necessary for the fulfilment of the pur-
poses for which they have been established, States
naturally have the right to protect themselves against
abuse or any erroneous interpretation which may distort
its true aim.

55. Even though most of the agreements cited do not
include express provisions concerning control by the
State, there are differences in their wording which im-
pose certain limitations on application of the principle of
exemption. Thus, for example, in the agreement between
Italy and FAO, it is stipulated that the maximum number
of vehicles that FAO may import will be 12 (art. VIII,
sect. 19 (d)). On the other hand, the agreement between
IAEA and Austria establishes no limitation with regard
to this question (art. VIII, sect. 22 (e)). Other agreements
are even broader and list a number of undetermined arti-
cles for which exemption is granted. Thus, article III of
the agreement between UNRWA and Egypt provides
that the "goods, stores, produce and equipment, includ-
ing petroleum products" shall be exempt.

56. It is thus necessary to strike a balance between the
two principles: that of the free movement of the articles
which international organizations import or export for
their official use, and the right of the State to protect
its interests and security. In the agreement between
UNRWA and Egypt it is stipulated that:

(2) Subject to measures connected with security and public order
the aforementioned goods, stores, produce and equipment will be ex-
empted from customs examination and inspection. This exemption can
be withdrawn if the customs authorities find out that it is being
abused.31

57. Before the adoption of the Vienna Convention on
Diplomatic Relations, the regime applied to the interna-
tional organizations in this area was, in most cases, simi-
lar to that applied to diplomatic missions. Thus, for ex-
ample, in accordance with the agreement concluded with
the United States, OAS benefits from the same customs
privileges as those granted to foreign Governments, un-
der the terms of the International Organizations Immun-
ities Act. Title I, section 2 (d), of this Act stipulates:

Insofar as concerns customs duties and internal-revenue taxes im-
posed upon or by reason of importation, and the procedures in connec-
tion therewith; the registration of foreign agents; and the treatment of
official communications, the privileges, exemptions, and immunities
to which international organizations shall be entitled shall be those ac-
corded under similar circumstances to foreign governments.

28 See Legislative Texts, vol. II, p. 135.

29 See document A/CN.4/438, paras. 48-65, reproduced in the pre-
sent volume.

30 United Nations, Treaty Series, vol. 121, p. 107.
31 Ibid.
32 See footnotes 14 and 15 above.
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58. When ILO had to move to Canada as a result of the
Second World War, the Canadian Under-Secretary of
State for External Affairs informed ILO in an official
note, that "as regards matters of customs and customs
duties, the position of the International Labour Office in
Canada is analogous to that of a foreign legation".33

59. However, since the adoption of the Vienna Con-
vention on Diplomatic Relations, the situation has
changed, there having been a shift in favour of the inter-
national organizations. The customs privileges granted to
these organizations appear to be broader than those
granted to diplomatic missions. Article 36, paragraph 1,
of the Vienna Convention establishes a limitation on ex-
emption, stipulating that:

1. The receiving State shall, in accordance with such laws and
regulations as it may adopt, permit entry of and grant exemption from
all customs duties, taxes and related charges other than charges for
storage, cartage and similar services, on:

(a) Articles for the official use of the mission;

60. A similar limitation is established in the Vienna
Conventions on Consular Relations (art. 50) and on the
Representation of States in their Relations with Interna-
tional Organizations of a Universal Character (art. 35).

61. Furthermore, States may, under the principle of
reciprocity, impose conditions on the application, and re-
strict the scope, of the privilege granted. According to
Cahier, the Commission also refers to the possibility
open to States to restrict the exemption granted to diplo-
matic missions.34

62. This type of restriction is not to be found in the
relevant texts concerning customs exemptions for inter-
national organizations. The prevailing view is that the
free movement of articles belonging to international
organizations must not be obstructed by levying import
or export customs duties or by measures of an economic
character or by administrative measures for the prohibi-
tion or restriction of imports or exports—measures that
would run counter to the principle of the equality of
States and of the freedom of action of international
organizations.

63. The total exemption regime which is applied to in-
ternational organizations is, however, accompanied by
certain procedural rules which, although not intended to
establish absolute control on the part of the State, enable
it at least to be aware of the imports made by interna-
tional organizations and hence foresee or minimize pos-
sible abuses. Many States require both diplomatic mis-
sions and international organizations to make a written
application for exemption "in accordance with diplo-
matic privileges", indicating, inter alia, the nature,
value, weight, quantity, and origin of the items involved,
together with a declaration issued by the head of the mis-
sion or director or secretary-general of the international
organization that the goods or articles concerned are in-
tended for official use.

64. Some States require, in addition, a customs decla-
ration to be presented at the time of import. All the
same, notwithstanding these formalities which are of lit-
tle consequence in practice, the privilege does exempt
the international organizations from the obligation to re-
quest an authorization, licence or visa or to abide by
quantitative limitations or quotas.

65. This very broad exemption in both fiscal and cus-
toms matters is nevertheless subject, under all the con-
ventions and agreements that have been mentioned, to a
very clear limitation by the formula "for official use".
In other words, the articles imported duty-free in accord-
ance with the privileges granted to international
organizations cannot be used other than to meet the
needs of the international organization for the conduct of
activities intended to achieve the purposes for which it
was established. All this follows logically from the sys-
tem, since otherwise the principle of equality of all be-
fore the general customs regime would be violated.

66. It will be readily appreciated that difficulties can
arise in practice because, while the relevant legal instru-
ments employ the expression "official use", they do not
define it. Nevertheless, no unduly complex problems ap-
pear to have arisen in formulating a definition, despite
the existence of sensitive sectors such as food products,
alcohol, tobacco and petroleum products. States, which
are jealous of their fiscal and customs prerogatives, have
a tendency to place strict limits on the functional needs
of international organizations in these sectors.

67. Canada, by an Order-in-Council dated 4 April
1952, defined the expression "official use" as follows:

"Official use" means use to advance the objects of the United Na-
tions and not enuring to the financial benefit of the importer or any
other individual.35

68. In an opinion handed down in 1946 on the subject
of the duty-free import of alcoholic beverages intended
for official receptions of the United Nations, the
Attorney-General of the State of New York referred to
Public Law 291 which, as we have already indicated (see
para. 23 above), equates the privileges of international
organizations with those of foreign Governments. The
Attorney-General stated that:

Restricting this ruling to imports by the United Nations itself, to be
used only for purposes of its own official hospitality, it is my opinion
that the State Liquor Authority should recognize the rights conferred
by Public Law 291 of the United States Congress, and permit the de-
livery of such liquor to the United Nations, upon request by^the
United Nations specifying the amount and nature of the shipment. *36

69. The Office of Legal Affairs of the United Nations
gave an opinion on the same question in 1959 in connec-
tion with the right of directors of United Nations infor-
mation centres to import alcoholic beverages duty-free.

Imports of liquor for official receptions should, by the terms of sec-
tion 7 (b) of the Convention on the Privileges and Immunities of the
United Nations, be exempt from customs duties. This applies also to
gasoline, whenever it is "for official use" . 3 7

33 See International Labour Office, Official Bulletin, vol. XXV,
1 April 1944, p. 78.

3 4 Op.c i t . ,p . 192.

35 Legislative Texts, vol. 1, p. 14.
36 Yearbtmk... 7967, vol. II (see footnote 17 above), p. 249,

para. 178.
17 Ibid., para. 179.
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70. Both the General Convention (art. II, sect. 7 (b))
and the Convention on the Privileges and Immunities of
the Specialized Agencies (art. Ill, sect. 9 (b)) expressly
provide that:

It is understood, however, that articles imported under such exemp-
tion will not be sold in the country into which they were imported ex-
cept under conditions agreed with the Government of that country.

71. It is quite obvious that if any article imported under
exemption is sold, it ceases to be "for official use" by
the organization, which must therefore pay customs duty
in proportion to the residual value of the article and in
accordance with the legal provisions and regulations of
the State into which it was imported, or in accordance
with the modalities agreed between that State and the
organization. In the event of sale of the article to another
international organization equally entitled to privileges,
the requirement to pay customs duty does not, of course,
apply.

72. Some legal instruments refer not only to sales but
also to gifts such as, for example, the Protocol on the
Privileges and Immunities of the European Coal and
Steel Community, which refers to any disposal whether
or not in return for payment (art. 4 (b)).

73. The United Nations Legal Counsel, in an opinion
given to the Legal Adviser of a United Nations subsidi-

ary organ in 1964, specified the conditions which must
govern the sale of articles imported duty-free, as follows:

While conditions for sale must be agreed with the host country, it
was not intended that such conditions should be unilaterally and arbi-
trarily established but that they should be negotiated with the purpose
of protecting the legitimate interests of both parties, that is, to ensure
the host country against the abuse of import privileges and to ensure
the United Nations and its staff effective use of such privileges for the
purposes that they were intended.38

74. International organizations thus enjoy customs ex-
emption for articles imported or exported for their offi-
cial use. The exemption does not apply to charges for
storage, cartage or similar services. Moreover, the State
into whose territory the articles are imported duty-free
by the international organization has the right to impose
conditions regarding the disposal, whether or not in re-
turn for payment, of these articles in its territory. It is
likewise entitled to exercise a measure of control over
such imports and exports for the purpose of preventing
abuse or interpretations which may adversely affect the
application of the principle of free movement of the arti-
cles of international organizations and of protecting its
interests and its security.

38 Ibid., p. 251, para. 189.

III. Draft articles 18 to 22

75. In accordance with the observations in the present
report, the following draft articles are proposed as part V
of the draft articles, on the fiscal immunities and exemp-
tions from customs duties of intergovernmental interna-
tional organizations of a universal character.

PART V

FISCAL IMMUNITIES AND EXEMPTIONS
FROM CUSTOMS DUTIES

Article 18

International organizations, their assets, income
and other property intended for their official activ-
ities shall be exempt from all direct taxes; it is under-
stood, however, that international organizations will
not claim exemptions from taxes which are, in fact,
no more than payment for public utility services.

Article 19

1. International organizations shall be exempt
from all national, regional or municipal dues and
taxes on the premises of the organization, whether
owned or leased, other than such as represent pay-
ment for specific services rendered.

2. The exemption from taxation referred to in
this article shall not apply to such dues and taxes
payable under the law of the host State by persons
contracting with the international organization.

Article 20

International organizations, their assets, income
and other property shall, in accordance with the laws
and regulations promulgated by the host State, be ex-
empt from:

(a) All kinds of customs duties, taxes and related
charges, other than charges for storage, cartage and
similar services, as well as from import and export
prohibitions and restrictions with respect to articles
imported or exported by international organizations
for their official use; it is understood, however, that
articles imported under such exemption may not be
disposed of, whether or not in return for payment, in
the country into which they have been imported, ex-
cept under conditions agreed with the Government of
that country;

(b) Customs duties and prohibitions and restric-
tions with respect to the import and export of their
publications intended for official use.

Article 21

1. International organizations shall not, in prin-
ciple, claim exemption from consumer taxes or sales
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taxes on movable and immovable property that are
incorporated in the price to be paid.

2. Notwithstanding the provisions of the forego-
ing paragraph, when international organizations
make, for their official use, large purchases of goods
on which such duties and taxes have been, or may be,
imposed, States parties (to the present Convention)*

* References to the "Convention" have been placed in brackets
in order not to prejudge the final form of the draft articles.

shall, wherever possible, adopt the necessary admin-
istrative provisions for the remission or refund of the
amount corresponding to such duties or taxes.

Article 22

For the purposes of the foregoing articles, the
terms "official activity" or "official use" shall mean
those relating to the accomplishment of the purposes
of the international organization.


