1. At its first session in 1949, the International
Law Commissk~n s&&ad
the
topic of the regime of the high seas for codification and gave it priority. It &as
appointed Mr. J. P. A. Francois as special rapporteur
on this topic.
2. The special rapporteur presented a first report (A/CN.4/17)
at the second
session of the Commission in 1950. The Commission
Paad also
from some Governments
(A/CN.4/19,
Part I, C) to a questi
to them. After consideration of the first report together with these replies, the
Commission selected a number of subjects pertaining to the regime of the
seas and requesting the special rapporteur to formulate concrete proposals
respect to them.
3. At the third session of the Commission in 1951, the special rapportem
suhmitted a second report (A/CN.4/42).
On the basis of the proposals submitted
in this report, the Commission prepared draft articles on the subject of the continental shelf and on certain related subjects, namc!y, conservation of the resources
of the sea, sedentary fisheries and contiguous zones. The Commission fu
decided to give to its draft the publicity referred to in Arcicie 16, paragraph (g),
of its Statute and to communicate the draft to Governments so that they could
submit their comments as envisaged in paragraph (h) of the same article. The
text of the draft articles and commentaries thereon are contained in the present
document.

Article 1
As here used, the term “continental
shelf” refers to
the sea-bed and subsoil of the submarine areas contieuous to the coast, hut outside the area of territoriil
waters, where the depth of the superjacent waters
admits of the exploitation
of the natural resources of
the sea-b
and subsoil.
1. This
icla ~x~~ai~§ the 6cnse in whie he term “conlinental shelf” is used for present purposes.
1 epartshm Ihe

continesstal
shelf, could not
criminatory
legal system to
3. The Commission
c
term “continental
shell”
in accordance
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works. to refer td such
was deeidea tQ retain the fer
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~eQ~o~ica~ concept as a b3sis gor legal ~~~~~~t~~~ of the *
yet another reasm why the ~5rnrnjSSj5~
he geological
comept
of the
that the exjste~~e
of a cmein
5ensc might be qU~Btion
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6. T&c Coanmission
considered. the pssibility
of adopting a
ixed limit for the continmtal
&elf in terms of the depth
af tk
suprrjncenh
Waters.
It seems likely
that a limit
ixed at a point where the sea covering
the continental
shelf
wches a depth of 200 metres would at present be suFricient for
:I1 practicall
needs. This depth also coincides
with that at
~bich the contineutal
sbelt, in the geological
sense, geuerally
:mses t0 an end am3 the continents1
slope begins, falbng steeply
:o a great depth. The Commission
felt, however,
that such a
in& would have the disadvantage
of instability.
Technical
Ievelopme&s
in the near future might make it possible to exploit
res0sarces of the sea-bed at a depth cf over 200 metres. Morewer, the continental
shelf might w&l include submarine
areas
!ying at a depth of over 200 metres bllt capable of being
:xpUoitecl by means of installations
erected
in neighbouring
areas where the depth does not exceed this limit. Hence tkc
Commission
decided not to specify a depth-limit
of 200 metres
$ article 1. The Commission
points out that it is not intended
n any way to restrict
exploitation
of the subsoil of the sea
~-.means
of tunnels driven from the main land.
7. The Commission
considered
the possibility
of fixing both
Cairns
and maximnm
limits for the contirenral
shelf in tenms
,f distance from the caast. Ir could find rto practical
need for
Either, auul ir preferred
to confme itself to plae limit laid down
in arti&
1.
8, II+ was noted that claims have been made up to as much
1s 200 miles; but as a general rule the depth of the waters at
that dis:ance from the coast does not admit of the exnloitation
if the F;iural
resources
of the subsoil. Pn the opini&
of the
Commission,
fishihg
activities
and the conservation
of the
resources of the sea should be dealt with separately
from the
con&e&al
shelf (see part II below).
9. The continental
shelf referred
to in this article is &n&d
to submarine
areas outside territorial
waters. Submarine
areas
beneath ttirritorial
waters are, like the waters
above them,
subject to the soverdgnnty
of the coastal State.
IO. The text of the article
em&a&es
that the continental
shelf includes only the sea-bed and subsoil of submarine
areas,
and not the waters covering
them (see article 3).

Arricle

2

The continental
shelf is subject to the exercise by the
coastal State of control and jurisdiction
for the purpose
of exploring it and exploiting its natural resources.
1. In this article the Commission
accepts the idea that the
coastal State may exercise
control
and jurisdiction
over the
continental
shelf, with the proviso that such control and jurisdiction shall be exercised
solely for the purpose’ stated. The
article excludes
controi
and jurisdiction
independently
of the
exploration
and exploitaeion
of the natural resources of the seabed and subsoil.
2. In some circles it is thought
tbar the exploitation
of the
natural resources of submarine
meas should be entrusted, not to
coastal States, but to agencies of the international
community
generally.
In present
circumstances,
however,
such internaion would meet with irisurmonntable
practical
dipAculit would not ensure the effective
exploitation
of the
mtssral
resources
which
is necessary
to meet the needs of
rna~~~~d. Continental
shelves exist in &y
parts of the worl+;
exploitation
will have to be undertaken
in very diverse condouiosas, aad it seems impracticable
at present
to rely upon international agesacks to conduct the explo
3. ThE
~~lX&3SiO~
iS aWare
that
n and exploitatim of the sea-bed aand subsoil, wbic
the exercise of

5. Tlu exercise
of thhr rgght of control
and jurisdiction
is
independent
of the concept of occupation.
Effective
occupation
of the submarine
areas in question would be practically
impossible; nor shculd recourse be had to a fictional occupation.
The
rigbt of the coastal State under article 2 is also Independent
of ~ilv formal assertion of that rizbt by the State.
6. The Commission
has not a&mpt;d
to base on customary
law the rinht of a coastal State to exercise control
and iurisdiction
fo; the limited purposes
stated in article
2. .Tfiongh
numerous
prmmlamations
have beer: issued over the past decade,
it ou hardly
be said that such unilateral
acticn has already
established
a new customary
law. It is sut%cient to say tbahatthe
principle
of the continenPa1 shelf & based upon general principles of law which serve the present-day
needs of the international community,
7. Article 2 avoids any reference to “sovereignty”
of the coastal
State over the submar;ne arcas of the continental shelf. As control and jurisdiction
by the coastal State would be exclusively
Zor exploration
and exploitation
purposes,
they cannot
!X
placed on the same fo0:ir.g as tbe general powers exercised by
a State oter its territory
sod its eerritorial
waters.
.&tide
The

exercise

by a coastal

diction over the continental
legal status of the superjacent
Arki&

3
State

of control

and

juris-

shelf does not aEect the
wa: xs as high seas.
4

The exercise by a coastal State of control and jurisdiction over the continental shelf does not affect the
legal status of the airspace above the superjacent waters.
The object of articles 3 and 4 is to make it perfectly
cl&r
that the control and jurisdiction
which may be exercised
over
the continental
shelf
for the limited
purposes
stated in
article 2 may not be extended to the superjacent
waters and the
airspace
above them. While
some States have connected
the
control of fisheries and the conservation
of the resources of the
waters with their claims to the continental
shelf, it is thought
that these matters
should be dealt with independently
(see
part II below).

Article’5
Subject to the right of a coastal State to take reasonable measures for the exploration
of the continental
shelf and the exploitation
of its natural
resources,
the
exercise by such coastal State of control and Jurisdiction over the continental shelf may not exclude the
establishment or maintenance of submarine cables.
1. It must be recognized
that in exercising
control and jurisdiction under article 2,. a coastal State may adopt measures
reasonably
comected
with the exploration
and exploitation
of
the subsoil, but it may not exclude the laying of *gubmarine
cables L-y non-nationals.
2. The Commission
considered
whether this provision
should
be extended
to pipelines.
If it were decided to Pay pipelines
on the continental
shelf of another country,
the question would
be complicated
by tbe fact that pumping stations would have
to be installed at certain points, and these might hamper the
exploitation
of the subsoil more th;n cables. Since the question
does not appear to have any practical
i~~~ta~~~
at ?he present
time, and there is no certainty
that it will ever arise, it wa
thought necessary
to insert a special provision
to this e
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interference
with them. For ample,
in narrow
channels
essential for navigation,
the claims of navigation
should have
priority
over those of exploitation.
2. Interested
parties, i.e., not only governments
but also groups
interested
in navigauon
and fishing, should be duly notified
of the construction
of installations,
so that these may be marked
on charts. Wherever
possible, notification
should be given in
advance. In any case, the installations
sbould be equipped with
warning
devices (lights,
audible signals,
radar, buoys, etc.).
3. The responsibility
for giving
notikatiou
and warming,
referred
to in the last sentence
of paragraph
(1) of this
article, is not restricted
to installations
set up on regular
sea
lanes. It is a general duty devolving
on States regardless
of
the place where such installations
are situated.
4. While an installation
could not be regarded
as an island
or elevation of the sea-bed with territorial
waters of its
the coastal State might establish narrow
safety zones en&

coasts.

Howeve

SMCh difficulties

tirea. If any part of an area i
of

the

territorial

waters

of

is entitled to take pare an
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soggested as the breadth of the zone. In view 0% the %act that
them was an equality
of votes concerning
the desirability
0%
this proposal, the Commission
decidea to mention it in its repoti
without
spon5or;ng
it.

SEDENTARY msxmuEs
Article
3
lation
of sedentary
fisheries
may be udertaken
by a State in areas of the high seas contigUOuS
to
its territorial
waters,
where
such
fisheries
have long
been rnnaintained
and conducted
by nationals
Of that
State,. provided
that
non-nationals
are permitte$
. to
partacraate
in the fishing
activities
on an equal footang
with nationals.
Such regulation
wiI1, however,
not a%%ect
the general
status
of the areas as high seas.
I. The Commission
considers that sedentary fisheries should be
regulated independently
of the problem of the continental
shelf.
The proposals relating to the continental
shelfi are concerned with
the exploitation
of the mineral
resources
of the subsol,
whereas, in the case of sedentary
fisheries,
the proposals
refer
to fisheries regarded as sedentary
because of the species caught
or the equipment used, e.g., stakes embedded in the sea-floor. This
distinction
justifies a division of the two problems.
2. Sedentary
fisheries
can give rise to legal difficulties
only
where such fisheries
are situated beyond the outer limit of
territorial
waters.
3. Banks where there are sedentary
fisheries, situated in areas
contiguous
to but seaward
of territorial
waters,
have been
regarded
by some coastal States as under their occupation
and
as forming part of their territory.
Yet this has rarely given rise
to complications.
The Commission
has avoided referring
to such
areas as “occupied”
or “constituting
property”.
It considers,
however,.that
the special position 0% such areas justifies special
rights bemg recognized
as pertaining
to coastal States whose
nationals have been carrying
on fishing there over a long period.
4. The special rights which the coastal State may exercise
in such areas must $e strictly
limited to such rights as are
essential to achieve the ends in respect 0% which they are recogthe
nised. Except
for the regulation
of sedentary
Esheries,
are
waters covering
the sea-bed where the fishing grounds
located remain subject
to the regime of the high seas, The
existing rule of customary
law by which nationals of other States
are at liberty to engage in such fishing on the same footing
as the nationals
of the coastal State, should continue to apply.

8x1 the high
a coasfal
State

C~~-TIOU~US
Article
seas adjacent
may exercise

ZONES
4
to its territorial
waters,
the control
necessary
to

prevent
ritorial
lations.
twelve

the infringement,

within
its territory
QF terwaters,
of its customs,
fiscal or sanitary
reguSuch control
may not be exercised
more than
miles
from
the coast.

1. International
law does not prohibit States from exercising
a measure
of protective
or preventive
]urisdiction
for certain
purposes
over a belt of the high seas contiguous
to its territorial waters,
without
extending
the seaward
limits of those
waters.
2. Many States have adopted the principle of a high sea zone
contiguous
to territorial
waters, where the coastal State exercises-control
for customs and ~fiscal purposes,
to prevent the
infrineement
of the relevant
laws within its territory
or territorial-waters.
In the Commission’s
view it would be-impossible
to challenge the right of States to establish such a zone. However, there may be doubt as to the extent of the zone. To ensure
as far as possible the necessary
uniformity,
the Commission
is
in favour of fixing the breadth of the zone at twelve nautical miles
measured from the coast, as proposed hy the Preparatory
Committee of The Hague Codification
Conference
(1930).
It may
be, however,
that in view of the technical developments
which
have increased
the speed of vessels, this figure is insufficient.
A further
point is that unlil such time as there is unanimity
in
regard to the breadth
of territorial
waters,
the zone should
invariably
be measured from the coast and not from the outer
limit of territorial
waters. The States which have claimed extensive territorial
waters have in fact less need of a contiguous
zone than those which
have been more modest
in their
delimitation.
3. Although
the number of States which claim a contiguous
zone for the purpose of sanitary
regulations
is fairly
small,
the Commission
believes that, in view of the connexion between
customs and sanitary regulatrons,
the contiguous
zone of twelve
miles should be recognised
for the purposes of sanitary control
as well.

4. The proporeu
contiguous
zones are not intended for purposes of security
or of exclusive
fishing rights. In 1930, the
Preparatory
Committee
of the Codification
Conference
found
that the replies from governments
offered no prospect of reaching agreement
to extend beyond territorial
waters the exclusive
rights
of coastal States in the matter of fishing. The Commission
considers
that in that respect the position
has not
changed.
5. The recognition
zone contiguous
to
and sanitary
purposes
airspace above such
the establishment
of
may exercise
control.
within the regime of

of special rights to the coastal State in a
its territorial
waters for customs,
fiscal
would not affect the legal status of the
a zone. Air traffic control may necessitate
an air zone over which a coastal State
This problem does not, however,
come
the high seas.
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