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PART |

Introduction

1. Formally speaking, this is the fifth report that the
Special Rapporteur has submitted on reservations to
treaties. Nevertheless, only a very incomplete version
of the fourth report was submitted to the Commission
in 1999, and in that year both the Commission and the
Sixth Committee continued their consideration of the
third report, begun in 1998. Thus, at the risk of redun-
dancy, this section reproduces most of the introduction
to the fourth report,! while including therein the neces-
sary updates concerning new developments with regard
to the earlier work of the Commission on the topic, as
well as the action taken by other bodies in relation to
reservations to treaties.

A. The earlier work of the Commission
on the topic

2. The first report of the Special Rapporteur on the law
and practice relating to reservations to treaties contains
a relatively detailed description of the Commission’s
earlier work on the topic and the outcome of that work.2
It is therefore unnecessary to return to that subject in
detail in the present report, except in order to inform
Commission members of new developments in that con-
nection since the preparation of the third report, which
described the reception given to the first and second
reports.® Sections 1 and 2 deal with the outcome of the
first and second reports and the discussion of the third
and fourth reports in the Commission and the Sixth
Committee; sections B and C deal with a number of sub-
sequent developments.

1. FIRST AND SECOND REPORTS ON RESERVATIONS TO
TREATIES AND THE OUTCOME

(a) Outcome of the first report (1995)

3. In his first report, the Special Rapporteur briefly
examined the problems to which the topic gives rise,
noting that where reservations are concerned there are
gaps and ambiguities in the relevant Vienna Conventions
(1969 Vienna Convention on the Law of Treaties, 1978
Vienna Convention on succession of States in respect
of treaties and 1986 Vienna Convention on the Law of
Treaties between States and International Organizations
or between International Organizations), which meant
that the topic should be considered further in the light of
the practice of States and international organizations.
In order to have a clearer picture of such practice, with

1 Yearbook ... 1999, vol. 1l (Part One), document A/CN.4/499,
p. 128.

2Yearbook ... 1995, vol. 1l (Part One), document A/CN.4/470,
pp. 126-141, paras. 8-90.

3Yearbook ... 1998, vol. Il (Part One), document A/CN.4/491 and
Add.1-6, pp. 229-233, paras. 1-30.

4 1bid., pp. 241-249, paras. 89-146.

the Commission’s authorization,5 the Special Rappor-
teur prepared two detailed questionnaires on reserva-
tions to treaties, to ascertain the practice of States and
international organizations and the problems encoun-
tered by them. In its resolution 50/45 of 11 December
1995, the General Assembly invited States and inter-
national organizations, particularly those which are de-
positaries of conventions, to answer the questionnaires
promptly;® it reiterated that request in its resolution
51/160 of 16 December 1996."

4. By the time the third report was prepared,® 32 States
and 22 international organizations® had replied either
partially or fully to the questionnaires. Since then, an-
other State, New Zealand,'? and two more international
organizations!! have transmitted replies to the Secre-
tariat.

5. The Special Rapporteur regards this number of re-
plies, which represents a higher response rate than nor-
mal for Commission questionnaires, as encouraging; it
indicates that there is great interest in the topic and con-
firms that studying it meets a real need. The number of
replies is nonetheless unsatisfactory: replies have been
received from only 33 of the 187 States Members of
the United Nations to which the questionnaire was sent
and 24 of the international organizations that received
questionnaires, or 18 per cent and 40 per cent, respec-
tively. Moreover, the replies are not evenly distributed
geographically: they are mainly from European States
(or other States in that group) (20 replies) and Latin
American States (8 replies); and although five Asian
countries have also replied, the Special Rapporteur has
so far received no replies from any African countries.
Furthermore, one of the most active treaty-making inter-
national organizations, the European Communities, has
as yet not replied to the questionnaire sent to it.

6. The Special Rapporteur is fully aware that Commis-
sion questionnaires are burdensome for the legal depart-
ments of ministries for foreign affairs and international
organizations, and that this applies particularly in the
case of the long and detailed questionnaire on reserva-
tions; he is also aware that States that have not yet been
able to respond to the questionnaire have other ways of
informing the Commission of problems that they en-
counter and of their expectations, particularly by means

5See Yearbook ... 1995, vol. Il (Part Two), p. 109, para. 489.
6 Para. 5.

"Para. 7.

81n the case of that part of the report, 30 April 1998.

9Yearbook ... 1998 (see footnote 3 above), p. 230, footnotes 7
and 9.

10 A number of States that had transmitted only partial replies com-
pleted their replies, for which the Special Rapporteur wishes to thank
them.

1 The organizations in question are the United Nations (Treaty Sec-
tion) (1998) and WMO (1999), both of which the Special Rapporteur
also wishes to thank.
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of statements by their representatives in the Sixth Com-
mittee; he attaches the greatest importance to such re-
sponses.12 However, they are no substitute for replies to
the questionnaire, which is almost entirely factual; its
purpose is not to determine the “normative preferences”
of States and international organizations but, rather, to
try to assess their actual practice on the basis of their
replies, in order to guide the Commission in its task of
progressively developing and codifying international
law; this cannot really be achieved on the basis of oral
statements, which are necessarily brief. Moreover, such
comments are made at a later stage, whereas it is easier
for both the Commission and the Special Rapporteur to
make their proposals in the light of replies made earlier
than to adjust them afterwards.

7. It was for these reasons that in his fourth report,13
the Special Rapporteur felt strongly that the Commis-
sion should recommend to the General Assembly that
it appeal once again to States and international organi-
zations that have not yet replied to the questionnaires,
and to those that have transmitted only partial responses
and thus need to complete their replies, to do so. Never-
theless, although the Commission made an appeal to
that effect in its report on its fifty-first session, in 1999,14
that appeal was transmitted only implicitl%/ by the Gen-
eral Assembly at its fifty-fourth session,’® and no new
replies have been received by the Secretariat since the
end of the session. Perhaps the Commission should reit-
erate that request.

(b) Outcome of the second report (1996-1997)

8. Owing to lack of time, the Commission was unable
to consider the second report on reservations to treaties!®
at its forty-eighth session, in 1996. It did so at its follow-
ing session, in 1997. Once it had considered the report,
the Commission adopted preliminary conclusions on
reservations to normative multilateral treaties including
human rights treaties.’

9. The Commission also decided to transmit its pre-
liminary conclusions to the human rights treaty-moni-
toring bodies. By means of letters dated 24 November
1997 transmitted through the Secretary of the Commis-
sion, the Special Rapporteur sent the text of the prelimi-
nary conclusions and of chapter V of the Commission’s
report on the work of its forty-ninth session to the chair-

12 See paragraphs 32-50 below.
13 Yearbook ... 1999 (see footnote 1 above), para. 6.

14“The Commission recalls that, at its forty-seventh session, in 1995,
a questionnaire on the topic was sent to States and international organi-
zations. The Commission, while thanking the States and organizations
which have already answered, would like to reiterate its plea to those
States and organizations which have not answered so far, to do so. More-
over, the Commission welcomes additional answers on the parts of the
questionnaire which had not been covered by the States and organizations
which answered, indicating that they would respond later on those parts”
(Yearbook... 1999, vol. Il (Part I1), p. 18, para. 30).

15See paragraph 3 of General Assembly resolution 54/111 of
9 December 1999.

16 Yearbook ... 1996, vol. Il (Part One), p. 37, document A/CN.4/477
and Add.1.

17 Yearbook ... 1997, vol. 1l (Part Two), p. 57, para. 157.

persons of human rights bodies with universal mem-
bership,8 requesting them to transmit the texts to the
members of the bodies in question and to inform him of
any comments they made. He sent similar letters to the
presiding officers of a number of regional bodies.!?

10. So far, only the chairpersons of two monitoring
bodies and the presiding officer of the eighth and ninth
meetings of the chairpersons of bodies established pur-
suant to human rights instruments have transmitted their
observations.? In addition, in a letter dated 23 January
1998, the President of the Inter-American Court of Hu-
man Rights thanked the Secretary of the Commission
for transmitting the preliminary conclusions.

11. In a letter dated 9 April 1998,2! the Chairperson
of the Human Rights Committee emphasized the role of
universal monitoring bodies in the process of develop-
ing the applicable practice and rules. She restated the
Committee’s views in a second letter, dated 5 Novem-
ber 1998, in which she indicated that the Committee
was concerned at the views expressed by the Commis-
sion in paragraph 12 of its preliminary conclusions??
and stressed that the proposition enunciated in para-
graph 10,22 was subject to modification as practices and
rules developed by universal and regional monitoring
bodies gained general acceptance. She added the fol-
lowing:

Two main points must be stressed in this regard.

First, in the case of human rights treaties providing for a monitor-
ing body, the practice of that body, by interpreting the treaty, contrib-
utes—consistent with the Vienna Convention—to defining the scope
of the obligations arising out of the treaty. Hence, in dealing with
the compatibility of reservations, the views expressed by monitoring
bodies necessarily are part of the development of international prac-
tices and rules relating thereto.

Second, it is to be underlined that universal monitoring bodies,
such as the Human Rights Committee, must know the extent of the
States parties’ obligations in order to carry out their functions under
the treaty by which they are established. Their monitoring role itself
entails the duty to assess the compatibility of reservations, in order
to monitor the compliance of States parties with the relevant instru-
ment. When a monitoring body has reached a conclusion about the
compatibility of a reservation, it will, in conformity with its mandate,
base its interactions with the State party thereon. Furthermore, in the

18 | etters were sent to the Chairpersons of the Committee on Econo-
mic, Social and Cultural Rights, the Committee on Human Rights, the
Committee on the Elimination of Racial Discrimination, the Committee
on the Elimination of Discrimination against Women, the Committee
against Torture, and the Committee on the Rights of the Child.

19 _etters were sent to the presiding officers of the African Commis-
sion on Human and People’s Rights, the European Commission of Hu-
man Rights, the European Court of Human Rights, the Inter-American
Commission on Human Rights and the Inter-American Court of Human
Rights.

20 The Special Rapporteur intends to reproduce these replies in full in
an annex to a future report; see paragraph 18 below.

21The most important paragraph of the letter is reproduced in the
third report (Yearbook ... 1998 (footnote 3 above), p. 231, para. 16).

22 Yearbook ... 1997 (see footnote 17 above): “The Commission
emphasizes that the above conclusions are without prejudice to the
practices and rules developed by monitoring bodies within regional
contexts.”

23 |bid. “The Commission notes also that, in the event of inadmissi-
bility of a reservation, it is the reserving State that has the responsibility
for taking action. This action may consist, for example, in the State’s
either modifying its reservation so as to eliminate the inadmissibility,
or withdrawing its reservation, or forgoing becoming a party to the
treaty.”
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case of monitoring bodies dealing with individual communications, a
reservation to the treaty, or to the instrument providing for individual
communications, has procedural implications on the work of the body
itself. When dealing with an individual communication, the monitor-
ing body will therefore have to decide on the effect and scope of a
reservation for the purpose of determining the admissibility of the
communication.

The Human Rights Committee shares the International Law Com-
mission’s view, expressed in paragraph 5 of its Preliminary Conclu-
sions, that monitoring bodies established by human rights treaties
“are competent to comment upon and express recommendations with
regard, inter alia, to the admissibility of reservations by States, in
order to carry out the functions assigned to them”. It follows that
States parties should respect conclusions reached by the independent
monitoring body competent to monitor compliance with the instru-
ment within the mandate it has been given.24

12. Inanimportant decision dated 2 November 1999,2°
the Human Rights Committee took this position in a spe-
cific case. What was involved was assessing the admis-
sibility of a communication from a person condemned
to death, whereas Trinidad and Tobago had, by means
of a reservation entered following its re-accession to the
Optional Protocol to the International Covenant on Civil
and Political Rights which it had previously denounced,
rejected the competence of the Committee “to receive
and consider communications relating to any prisoner
who is under sentence of death in respect of any matter
relating to his prosecution, his detention, his trial, his
conviction, his sentence or the carrying out of the death
sentence on him and any matter connected therewith”.26
Despite the contrary view held by the Government of
Trinidad and Tobago, the Committee declared the com-
plaint receivable on the basis of General Comment
No. 24:

As opined in the Committee’s General Comment No. 24, it is for
the Committee, as the treaty body to the International Covenant on
Civil and Political Rights and its Optional Protocols, to interpret and
determine the validity of reservations made to these treaties. The Com-
mittee rejects the submission of the State party that it has exceeded its
jurisdiction in registering the communication and in proceeding to re-
quest interim measures under rule 86 of the rules of procedure. In this
regard, the Committee observes that it is axiomatic that the Commit-
tee necessarily has jurisdiction to register a communication so as to
determine whether it is or is not admissible because of a reservation.
As to the effect of the reservation, if valid, it appears on the face of it,
and the author has not argued to the contrary, that this reservation will
leave the Committee without jurisdiction to consider the present com-
munication on the merits. The Committee must, however, determine
whether or not such a reservation can validly be made.

At the outset, it should be noted that the Optional Protocol itself
does not govern the permissibility of reservations to its provisions. In
accordance with article 19 of the Vienna Convention on the Law of
Treaties and principles of customary international law, reservations
can therefore be made, as long as they are compatible with the object
and purpose of the treaty in question. The issue at hand is therefore
whether or not the reservation by the State party can be considered to
be compatible with the object and purpose of the Optional Protocol.

In its General Comment No. 24, the Committee expressed the
view that a reservation aimed at excluding the competence of the
Committee under the Optional Protocol with regard to certain provi-
sions of the Covenant could not be considered to meet this test:

24 Report of the Human Rights Committee, Official Records of the
General Assembly, Fifty-fourth Session, Supplement No. 40 (A/54/40),
vol. I, annex VI.

2 1hid., Fifty-fifth Session, Supplement No. 40 (A/55/40), vol. I,
annex XI, communication No. 845/1999, Rawle Kennedy v. Trinidad
and Tobago, p. 258.

26 Multilateral Treaties Deposited with the Secretary-General: Sta-
tus as at 31 December 1999, vol. | (United Nations publication, Sales
No. E.00.V.2), p. 176.

“The function of the first Optional Protocol is to allow claims in
respect of [the Covenant’s] rights to be tested before the Com-
mittee. Accordingly, a reservation to an obligation of a State to
respect and ensure a right contained in the Covenant, made under
the first Optional Protocol when it has not previously been made
in respect of the same rights under the Covenant, does not affect
the State’s duty to comply with its substantive obligation. A reser-
vation cannot be made to the Covenant through the vehicle of the
Optional Protocol but such a reservation would operate to ensure
that the State’s compliance with that obligation may not be tested
by the Committee under the first Optional Protocol. And because
the object and purpose of the first Optional Protocol is to allow
the rights obligatory for a State under the Covenant to be tested
before the Committee, a reservation that seeks to preclude this
would be contrary to [the] object and purpose of the first Optional
Protocol, even if not of the Covenant”! (emphasis added).

The present reservation, which was entered after the publication
of General Comment No. 24, does not purport to exclude the com-
petence of the Committee under the Optional Protocol with regard
to any specific provision of the Covenant, but rather to the entire
Covenant for one particular group of complainants, namely prisoners
under sentence of death. This does not, however, make it compatible
with the object and purpose of the Optional Protocol. On the contrary,
the Committee cannot accept a reservation which singles out a certain
group of individuals for lesser procedural protection than that which
is enjoyed by the rest of the population. In the view of the Commit-
tee, this constitutes a discrimination which runs counter to some of
the basic principles embodied in the Covenant and its Protocols, and
for this reason the reservation cannot be deemed compatible with the
object and purpose of the Optional Protocol. The consequence is that
the Committee is not precluded from considering the present com-
munication under the Optional Protocol.

1 HRI/GEN/I/Rev.3, 15 August 1997, p. 46.

13. The Chairman of the Committee against Torture
informed the Secretary of the Commission that the
Committee had considered the Commission’s prelimi-
nary conclusions at its twenty-first session (9—20 No-
vember 1998) and that it shared the views expressed by
the Human Rights Committee.

In addition, the Committee against Torture believes that the approach
taken by monitoring bodies of international human rights instruments
to appreciate or determine the admissibility of a reservation to a given
treaty so that the object and purpose of that treaty are correctly inter-
preted and safeguarded is consistent with the Vienna Conventions on
the law of treaties.

14. Inaletter dated 29 July 1998, the presiding officer
of the eighth and ninth meetings of the chairpersons of
bodies established pursuant to human rights instruments
informed the Chairman of the Commission of the dis-
cussions on the matter at the ninth meeting of the chair-
persons held in Geneva from 25 to 27 February 1998.
He indicated in that letter that the chairpersons of the
human rights bodies, after having recalled the empha-
sis placed in the Vienna Declaration and Programme of
Action (as adopted by the World Conference on Human
Rights on 25 June 1993) on the need to limit the number
and scope of reservations to human rights treaties, wel-
comed the role that the Commission assigned to human
rights bodies with respect to reservations in its prelimi-
nary conclusions.

They considered, however, that the draft was unduly restrictive in
other respects and did not accord sufficient attention to the fact that
human rights treaties, by virtue of their subject matter and the role
they recognize to individuals, could not be placed on precisely the
same footing as other treaties with different characteristics.

27 Rawle Kennedy v. Trinidad and Tobago (see footnote 25 above),
pp. 265-266, paras. 6.4-6.7.
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The chairpersons believed that the capacity of a monitoring body
to perform its function of determining the scope of the provisions of
the relevant convention could not be performed effectively if it was
precluded from exercising a similar function in relation to reservations.
They therefore recalled the two general recommendations adopted
by the Committee on the Elimination of Discrimination against
Women and noted the proposal by that Committee to adopt a further
recommendation on the subject in conjunction with the fiftieth
anniversary of the Universal Declaration of Human Rights, and
expressed their firm support for the approach reflected in General
Comment No. 24, adopted by the Human Rights Committee. They
requested their Chairperson to address a letter to the International
Law Commission on their behalf to reiterate their support for the
approach reflected in General Comment No. 24, and to urge that
the conclusions proposed by the International Law Commission be
adjusted accordingly.28

15. Moreover, although this document is not, strictly
speaking, a reaction to the Commission’s preliminary
conclusions, the Special Rapporteur wishes to draw the
Commission’s attention to the important report, dated
28 June 1998, of Working Group Il of the Committee on
the Elimination of Discrimination against Women, estab-
lished under article 21 of the Convention on the Elimi-
nation of All Forms of Discrimination against Women,
concerning reservations to that Convention, which the
Committee adopted at its nineteenth session.?® This re-
port calls on States parties to the Convention which have
formulated reservations to withdraw or modify them.
The Committee bases itself inter alia on the second re-
port on reservations to treaties,3° saying that it agrees
with the Special Rapporteur that “objections by States
are often not only a means of exerting pressure on re-
serving States, but also serve as a useful guide for the
assessment of the permissibility of a reservation by the
Committee itself”,3! and it concludes

that it has certain responsibilities as the body of experts charged
with the consideration of periodic reports submitted to it. The
Committee, in its examination of States’ reports, enters into con-
structive dialogue with the State party and makes concluding com-
ments routinely expressing concern at the entry of reservations
to articles 2 and 1632 or the failure of States parties to withdraw or
modify them.33

And it adds that:

The Special Rapporteur [of the Commission] considers that con-
trol of the permissibility of reservations is the primary responsibility
of the States parties. However, the Committee again wishes to draw
to the attention of States parties its grave concern at the number and
extent of impermissible reservations. It also expresses concern that,
even when States object to such reservations there appears to be a
reluctance on the part of the States concerned to remove and modify
then?lland thereby comply with general principles of international
law.

28 Official Records of the General Assembly, Fifty-third Session,
item 113 (a) of the preliminary list (A/53/125), annex.

29 hid., Fifty-third Session, Supplement No. 38 (A/53/38/Rev.1),
part two, paras. 5-21.

30 Yearbook ... 1996 (see footnote 16 above). The Committee seems
to be referring to paragraphs 241-251 (pp. 80-81), although they are
not specifically mentioned.

31 Official Records of the General Assembly (see footnote 28 above),
para. 20.

32 Article 2 of the Convention on the Elimination of All Forms of
Discrimination against Women enumerates the general obligations of
States parties and article 16 draws specific conclusions from the prin-
ciple of equality of men and women in all matters stemming from mar-
riage and family relations.

33 Official Records of the General Assembly (see footnote 28 above),
para. 23.

34 bid., para. 24.

16. In addition, in accordance with the recommen-
dation contained in paragraph 2 of General Assembly
resolution 52/156 of 15 December 1997,% five States
transmitted to the Secretariat comments regarding the
preliminary conclusions adopted by the Commission in
1997.36 Generally speaking, these States welcomed the
adoption of the preliminary conclusions®’ and the op-
portunity to comment on them before the Commission
took a final decision on the matters dealt with therein.
Monaco and the Philippines (which made several ad-
ditional suggestions) endorsed the preliminary conclu-
sions. China, while emphasizing the importance it at-
tached to the cooperation of the human rights bodies,
considered that the latter should remain strictly within
the framework of their mandate, as defined in the re-
spective treaties, adding that where the latter contained
no specific provision, the permissibility of reservations
was not part of the functions and responsibilities of the
monitoring bodies; it also suggested that the term “tra-
ditional modalities” in paragraph 6 should be replaced
by the words “well-established modalities”® and that
paragraph 12 should be deleted so as not to give the
impression that regional practices and rules differ from
or take precedence over those in effect at the universal
level.2° China agreed with Liechtenstein that the imple-
mentation of the recommendation in paragraph 7 of the
preliminary conclusions might prove difficult in prac-
tice.*0 Liechtenstein concluded its comments by draw-
ing the Commission’s attention to the following points,
which it felt deserved particular attention:

35 “The General Assembly

“Draws the attention of Governments to the importance for the
International Law Commission of having their views ... in particular
on:

“(b) The preliminary conclusions of the Commission on reser-
vations to normative multilateral treaties, including human rights
treaties.”
With reference to that request, the Director of the Codification Division
addressed a letter on 29 December 1997 to the permanent missions of
States Members and to observers, requesting their comments on the
preliminary conclusions of the Commission.

36The three States mentioned in the third report, Liechtenstein,
Monaco and the Philippines (Yearbook ... 1998 (footnote 3 above),
p. 232, footnote 35), and also China and Switzerland. The Special
Rapporteur wishes to thank those States and to express the hope that
other States will follow suit.

37 Liechtenstein wondered, however, whether they were not
premature.
38 paragraph 6 of the preliminary conclusions reads as follows:

“The Commission stresses that this competence of the moni-
toring bodies does not exclude or otherwise affect the traditional
modalities of control by the contracting parties, on the one hand,
in accordance with the above-mentioned provisions of the Vienna
Conventions of 1969 and 1986 and, where appropriate by the organs
for settling any dispute that may arise concerning the interpretation
or application of the treaties.”

(See footnote 17 above)
39 See the text of paragraph 12 in footnote 22 above.
40 paragraph 7 of the preliminary conclusions reads as follows:

“The Commission suggests providing specific clauses in nor-
mative multilateral treaties, including in particular human rights
treaties, or elaborating protocols to existing treaties if States seek to
confer competence on the monitoring body to appreciate or deter-
mine the admissibility of a reservation.”

(See footnote 17 above)
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(a) Reconsideration of the correlation between paragraphs 5 and
7 of the preliminary conclusions;

(b) The possibility of drafting optional protocols should be fur-
ther elaborated upon. In doing so, the Commission should consider
issues such as feasibility, usefulness from a practical point of view,
including time frame;

(c) Practical and concrete suggestions for the imminent future to
remedy the current state of affairs involving uncertainties concerning
the application of multilateral treaties, especially in the field of hu-
man rights;

(d) Comments on the legal effect of objections by States parties
made to reservations lodged by other States parties;

(e) Study of the potential of an enhanced role played by deposi-
taries of multilateral treaties.

Switzerland, which merely confirmed the comments
and observations made by its delegation in the Sixth
Committee, had also drawn attention, on that occasion,
to the role of the depositaries and to what it saw as a
contradiction between the provisions of paragraph 5 of
the preliminary conclusions (and those of paragraph 4)
stating that the competence of monitoring bodies in re-
spect of reservations could not be evaluated except with
reference to the instrument in question and dependent
on the will expressed by the States parties.*

17. The lengthy passages concerning the reactions of
States and human rights treaty monitoring bodies have
been reproduced above for the information of mem-
bers of the Commission. The Special Rapporteur be-
lieves that it would be pointless, at the present stage, to
reopen discussion of the preliminary conclusions which
the Commission adopted in 1997.

18. Although, as he tried to explain in his third report,*2
he does not believe that the adoption was premature, it
would be preferable not to revise formally the conclu-
sions adopted two years earlier, since such a revision
would only be provisional in nature; on the one hand,
because other States or human rights bodies may still
respond (and those that have already done so may com-
plete their responses) and, on the other hand, and above
all, because it seems only reasonable that the Commis-
sion should not reopen that aspect of the issue until it
has completed consideration of all the substantive ques-
tions concerning the regime for reservations to treaties.
This should be done by the year 2001, or by 2002 at the
latest. At that point, as he indicated in his third report,3
the Special Rapporteur proposes to submit draft final
conclusions on the issues dealt with in the preliminary
conclusions; if necessary, those conclusions could be in-
corporated in the Guide to Practice (although they may
not lend themselves to such inclusion). The Commis-
sion did not voice any objection to that suggestion at its
fiftieth session in 1998.

19. Moreover, the Special Rapporteur had annexed
to his second report a bibliography concerning reser-
vations to treaties.** As announced in the third report

41see Official Records of the General Assembly, Fifty-second
Session, Sixth  Committee, 22nd meeting (A/C.6/52/SR.22),
paras. 80-87.

42 Yearbook ... 1998 (see footnote 3 above), p. 232, para. 22.
43 bid., para. 23.

44 Yearbook ... 1996 (see footnote 16 above), annex | (A/CN.4/478),
p. 85.

a complete text of that document was annexed to the
fourth report.4°

2. THIRD AND FOURTH REPORTS AND THE OUTCOME

20. The third report on reservations to treaties*® con-
sisted of three chapters of very unequal length. The in-
troduction served the same “purpose” as this one—it re-
capitulated the Commission’s earlier work on the topic
and gave a general presentation of the report, essentially
stating the methodology used.*’ Chapter | dealt with
the definition of reservations (and interpretative decla-
rations).*® There was also a recapitulation of the draft
guidelines proposed by the Special Rapporteur in the
context of the Guide to Practice.*®

21. Owing to lack of time, the Commission was only
able to give partial consideration to the third report at
its fiftieth session in 1998. It completed the considera-
tion of that report at its fifty-first session in 1999. In
the meantime, the Special Rapporteur had submitted his
fourth report which, taking into account the aforemen-
tioned circumstance, recapitulated the new elements in-
troduced since the consideration of the second report®°
and proposed a reconsideration of the draft guideline
concerning “statements of non-recognition”.5!

(a) Consideration of the third report by
the Commission

(i) The fiftieth session

22. At its fiftieth session, in 1998, the Commission
considered the third report on reservations to treaties in
three stages:

(a) First, it discussed the part of the report dealing
with the definition of reservations to multilateral trea-
ties and the corresponding draft guidelines, which it
referred to the Drafting Committee;

(b) The Commission then proceeded—the Drafting
Committee having made a number of amendments to

45 Yearbook ... 1999 (see footnote 1 above), annex (A/CN.4/478/
Rev.1), p. 139.

46 Yearbook ... 1998 (see footnote 3 above), p. 221.

4T Ibid., pp. 229-235, paras. 1-46.

48 bid., pp. 236-284, paras. 47-413. Notwithstanding what the
Special Rapporteur had hoped to do and had initially said he would
do (see paragraphs 43 and 46) he was unable in his third report to
tackle the issue of the formulation of reservations (and of interpretative
declarations), acceptances and objections to reservations (and to inter-
pretative declarations) because of the wealth of material. Moreover,
an issue linked to that of the definition of reservations and interpre-
tative declarations, that of “alternatives to reservations” (ibid., p. 299,
para. 511) could not be dealt with.

49 |bid., para. 512.

50These elements are largely reproduced in the present report.
See paragraph 1 above.

51Yearbook ... 1999 (see footnote 1 above), pp. 135-137,
paras. 44-54.

52 Yearbook ... 1998 (see footnote 3 above), pp. 236284, paras. 47—
413; and draft guidelines 1.1 and 1.1.1-1.1.8 (ibid., p. 299, para. 512),
which, in the numbering system adopted in 1999, became 1.1.1-1.1.7
and 1.4.1-1.4.3; a “table of concordances” between the numbers of the
draft guidelines proposed by the Special Rapporteur and those adopted
by the Commission in 1999 appears as annex | to the present report.



152 Documents of the fifty-second session

the draft guidelines—to consider the amended texts, Six
of which it adopted after making relatively minor ad-
justments. In addition, the Commission adopted the text
of one “safeguard” guideline, proposed by the Special
Rapporteur at the request of several members.> On the
other hand, in full agreement with the Special Rappor-
teur, the Commission decided to refer back to the Draft-
ing Committee draft guidelines 1.1.5 and 1.1.6 concern-
ing “extensive reservations” since neither the wording
proposed by the Special Rapporteur nor that proposed
by the Committee itself seemed fully satisfactory;

(c) Lastly, the Commission approved the commen-
taries on the draft articles it had adopted, which are
reproduced in its report to the General Assembly.>*

23. At the close of the fiftieth session, in 1998, the Spe-
cial Rapporteur also submitted the part of his third report®®
which deals with the distinction between reservations and
interpretative declarations.>® However, owing to lack of
time, there was only a very brief exchange of views on that
part of the third report and only draft guideline 1.2, regard-
ing the general definition of interpretative declarations,
was referred to the Drafting Committee.>’

(if) The fifty-first session

24. In 1999, at its fifty-first session, the Commission
had before it the parts of the third report which it had been
unable to consider the year before, concerning, on the one
hand, interpretative declarations and, on the other hand,
“reservations” and interpretative declarations relating
to bilateral treaties.® In addition, the Commission
had to re-examine the draft guidelines on “extensive
reservations”®® and new draft guideline 1.1.7, replacing
the one on “statements of non-recognition” proposed by
the Special Rapporteur in his third report.6

25. Indeed, following the plenary debate at the fiftieth
session, in 1998, the Special Rapporteur stated that he
was convinced that he had been on the wrong track
in considering initially that what was at issue were
reservations in the legal sense of the term.51 Accordingly,
in his fourth report,%2 he proposed a draft guideline
which reflected the position of the vast majority of
members of the Commission and which was, with a
few amendments, adopted by the Commission as draft
guideline 1.4.3.

53 Initially unnumbered, this draft guideline is numbered 1.6 in the
text adopted in 1999; see Yearbook ... 1998, vol. Il (Part Two), p. 99,
para. 540.

54 Yearbook ... 1998 (ibid.).

55 Yearbook ... 1998 (see footnote 3 above), pp. 261-284,
paras. 231-406.

56 See Yearbook ... 1998, vol. I, 2551st meeting, pp. 217-223 and
ibid., vol. Il (Part Two), pp. 94-96, paras. 505-519.

57 Ibid., vol. I, 2552nd meeting, p. 228, para. 56.

58 Yearbook ... 1998 (see footnote 3 above), pp. 284-298,
paras. 414-510.

59 See paragraph 22 (b) above.
60vgarbook ... 1998 (see footnote 3 above), p. 253, para. 177.
61 1bid., pp. 251253, paras. 164-177.

62 Yearbook ... 1999 (see footnote 1 above), pp. 135-137,
paras. 44-54.

26. Moreover, as it had planned to do at its fiftieth
session,3 the Commission re-examined draft guidelines
1.1.1 and 1.1.3 concerning “object of reservations” and
“reservations having territorial scope”, respectively, in
the light of the discussion on interpretative declarations,
which led it to reformulate the former5* but to make no
amendments to the latter.

27. At its fifty-first session, in 1999, the Commission
therefore adopted, with larger or smaller amendments,
all the draft guidelines on definition of reservations and
interpretative declarations submitted to it in the third
report of the Special Rapporteur.%® It also re-examined
and completed the “safeguard” guideline on “scope of
definitions” which it had adopted provisionally in 1998.66
Moreover, on the initiative of the Drafting Committee,
the Commission proceeded to re-order the presentation
of the 25 draft guidelines adopted up to then. They are
now grouped in six sections on the following topics,
respectively:

(a) Definition of reservations (guidelines 1.1 and
1.1.1-1.1.7);

(b) Definition of interpretative declarations (guide-
lines 1.2, 1.2.1 and 1.2.2);

(c) Distinction between reservations and inter-
pretative declarations (guidelines 1.3 and 1.3.1-1.3.3);

(d) Unilateral declarations other than reservations
and interpretative declarations (guidelines 1.4 and
1.4.1-1.4.5);

(e) Unilateral declarations relating to bilateral trea-
ties (guidelines 1.5.1-1.5.3); and

(f) Scope of definitions (guideline 1.6).57

28. The Special Rapporteur wishes to take the oppor-
tunity of this report to explain his views on the number
ing system which he has adopted for the provisions of
the Guide to Practice and which has been criticized by
some members of the Commission for its apparent com-
plexity.%8 This system satisfies two concerns. On the one

63 Yearbook ... 1998, vol. 11 (Part Two), p. 101, footnote 220.
64 The initial text read as follows:

“A reservation may relate to one or more provisions of a treaty
or, more generally, to the way in which a State, or an international
organization, intends to apply the treaty as a whole”.

(Ibid., p. 99, para. 540)
The new text reads:

“A reservation purports to exclude or modify the legal effect of
certain provisions of a treaty or of the treaty as a whole with res-
pect to certain specific aspects in their application to the State or to
the international organization which formulates the reservation.”

(Yearbook ... 1999, vol. Il (Part Two), p. 91, para. 470)

65 After discussion, and in agreement with the Special Rapporteur,
the Commission did not adopt draft guidelines 1.3.0, 1.3.0 bisand 1.3.0
ter, which listed the criteria for distinguishing between reservations and
interpretative declarations. It rightly considered that such criteria were
already inherent in the definitions themselves (see Yearbook ... 1999
(ibid.), para. 468).

66 See paragraph 22 above.

67 See the table showing concordances between the draft guidelines
proposed by the Special Rapporteur and those adopted by the Commis-
sion on first reading, annexed hereto (annex I).

68 See, in particular, the comments by Mr. Kabatsi (Yearbook ...
1999, vol. I, 2597th meeting, p. 220, para. 53) and Mr. Kateka (ibid.,
para. 54); contrasting opinion: Mr. Melescanu (ibid., p. 221, para. 64).
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hand, it purports to diverge clearly from the usual format
of international treaties, which are divided into articles;
the Guide to Practice is not a draft treaty and is not, in
principle, designed to become one.®® Moreover, after
some initial trial and error, this format should make it
possible to insert any new provisions within the existing
sections without undermining the general structure of
the text and without resorting to the awkward formula of
“bis”, “ter” and “quater” provisions. Perhaps the mem-
bers of the Commission who might have been discon-
certed at the outset by the numbering method adopted
will agree that, now that the adjustment period is over, it
does not pose any particular problems.”0

29. Each of the draft guidelines adopted up to now is
the subject of a commentary.”?

30. In the light of certain misunderstandings,’? it
seems useful to recall that the sole purpose of sec-
tion 1 of the Guide to Practice is to define what is meant
by the term “reservations”, by distinguishing them from
other unilateral declarations satisfying different crite-
ria, particularly interpretative declarations. The draft
guidelines contained therein do not in any way prejudge
the validity of either statement. As the commentary on
draft guideline 1.6 adopted by the Commission in 1999
explains clearly:

Defining is not the same thing as regulating. As “a precise state-
ment of the essential nature of a thing”,’3 the sole function of a defi-
nition is to determine the general category in which a given statement
should be classified. However, this classification does not in any way
prejudge the validity of the statements in question: a reservation may
or may not be permissible, but it remains a reservation if it corre-
sponds to the definition established. A contrario, it is not a reserva-
tion if it does not meet the criteria set forth in these draft guidelines
(and in those which the Commission intends to adopt at the next ses-
sion), but this does not necessarily mean that such statements are per-
missible (or impermissible) from the standpoint of other rules of in-
ternational law. The same is true of interpretative declarations, which
might conceivably not be permissible, either because they would alter
the nature of the treaty or because they were not formulated at the
required time;"* etc.”®

31. The set of draft guidelines adopted in 1998 and
1999 calls for a second observation. While the topic

69See Yearbook ... 1995 (footnote 5 above), pp. 106-108,
paras. 467-470, 483-484 and 487 (b)—(c).

701t js interesting to note that the representatives of States who spoke
in the Sixth Committee at the past two sessions of the General Assem-
bly did not seem to have special difficulties in that regard.

" The commentaries on guidelines 1.1, 1.1.2-1.1.4 and 1.1.7
are contained in Yearbook ... 1998, vol. Il (Part Two), pp. 99-107,
para. 540. Those pertaining to other guidelines are contained in Year-
book ... 1999, vol. Il (Part Two), pp. 93-126, para. 470.

72 3ge, in particular, the article by Zemanek—literally insulting to
the Special Rapporteur—entitled “Alain Pellet’s definition of a reserva-
tion”. The author, who did not take the trouble to attempt to understand
part one of the Guide to Practice (or, in any event, did not understand
it), harshly attacks draft guideline 1.1.1 which, in his view, would legiti-
mize across-the-board reservations. This is tantamount to confusing the
definition of reservations with their validity. As the Special Rapporteur
has pointed out on several occasions (Yearbook ... 1998, vol. I, 2545th,
2548th and 2549th meetings), it is absurd to exclude impermissible re-
servations from the definition of reservations; to do so is to rob oneself
of any opportunity to declare them impermissible!

73 The Oxford English Dictionary, 2nd ed. (Oxford, The Clarendon
Press, 1989).

74 This problem may very likely arise in connection with conditional
interpretative declarations.

5 Yearbook ... 1999, vol. 1l (Part Two), p. 126, para. (2).

chosen by the Commission in agreement with the Sixth
Committee is entitled “Reservations to treaties”, the
Commission sought to define not only reservations per
se, but also other interpretative statements made con-
cerning a treaty and commonly referred to as “interpre-
tative declarations”; it is often difficult to draw a divid-
ing line between the two statements. For this reason, and
in the light of the scope which the practice of interpreta-
tive declarations has assumed, the Special Rapporteur
believes, despite his initial hesitations,’® that it would
be appropriate, in subsequent chapters of the Guide to
Practice, to define the legal regime of reservations them-
selves, as well as that of interpretative declarations, and
among the latter, to make a distinction between “mere”
interpretative declarations and conditional interpretative
declarations.”’ It is possible, moreover, that the legal
regime of the latter statements, to which the declaring
State or international organization subordinates its con-
sent to be bound by a treaty, will be similar to that of
reservations themselves.

(b) Consideration of the reports of the Commission
by the Sixth Committee

32. Just as the Commission considered the Special
Rapporteur’s report (corrected on one point in the fourth
report)’® twice, the Sixth Committee considered the
Commission’s reports on the definition of reservations
at both its fifty-third and fifty-fourth sessions, in 1998
and 1999.

33. In both cases, during the debate on the chapter of
the report concerning reservations to treaties,’® some
delegations returned to topics considered in previous
years, and many took positions and made useful sugges-
tions on various draft guidelines adopted by the Com-
mission.

(i) General comments on the topic

34. In 19988 and 199981 several delegations restated
their desire not to see the Vienna regime called into

76 See, in particular, Yearbook ... 1998, vol. I, 2552nd meeting, and
Yearbook ... 1999, vol. |, 2581st and 2586th meetings.

"TThe definition of conditional interpretative declarations is provi-
ded in draft guideline 1.2.1; see Yearbook ... 1999, vol. Il (Part Two),
pp. 103-106, with the commentary adopted by the Commission.

78 Yearbook 1999 (see footnote 1 above), pp. 135-137,
paras. 44-54.

7 Yearbook ... 1998, vol. 11 (Part Two), pp. 90-99, paras. 469-540,
and Yearbook ... 1999, vol. Il (Part Two), pp. 89-91, paras. 454-470.

80 United States of America (Official Records of the Gener-
al Assembly, Fifty-third Session, Sixth Committee, 14th meeting,
para. 52); France (ibid., 16th meeting, para. 64); Sweden, on behalf
of the Nordic countries (ibid., 17th meeting, para. 5); Pakistan (ibid.,
para. 20); Romania (ibid., 18th meeting, para. 4); Germany (ibid.,
para. 23); Venezuela (ibid., para. 29); Cuba (ibid., para. 55); Tunisia
(ibid., para. 57); Hungary, ibid., 19th meeting, para. 23); Singapore
(ibid., para. 27); Islamic Republic of Iran (ibid., 20th meeting, para. 9);
Portugal (ibid., para. 36); India (ibid., 21st meeting, para. 34; and Egypt
(ibid., 22nd meeting, para. 14).

81 Chile (Official Records of the General Assembly, Fifty-fourth
Session, Sixth Committee, 16th meeting, para. 3); Pakistan (ibid.,
17th meeting, para. 59); Slovenia (ibid., 22nd meeting, para. 35);
Croatia (ibid., 25th meeting, para. 51); Russian Federation (ibid.,
26th meeting, para. 50); Libyan Arab Jamahiriya (ibid., para. 14);

(Continued on next page.)
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question, although some believed that a specific reser-
vations regime should apply to human rights treaties,8?
while others adamantly opposed the idea.®3

35. Several delegations drew attention to the growing
interest in the subject8 and stressed the practical useful-
ness the Guide to Practice would have for States once
it was completed.8® In the view of the Special Rappor-
teur, this point is of particular importance: indeed, it is
the first time States are able to assess in concreto the
form that the future guide could take.®6 It is encouraging
to note that the exercise appeared convincing to those
States that spoke on this point, none of which made any
major criticism of the form selected.

36. However, two States considered the draft to be
too detailed,8” while another felt that the ultimate goal
should be the elaboration of a draft convention;88 while
the Commission has never rejected this option outright,
it is not in line with the thinking of the majority of its
members,8 and the Special Rapporteur has serious res-
ervations about it. Yet another State suggested that the

(Footnote 81 continued.)

Slovakia (ibid., para. 58); Cyprus (ibid., para. 86); Egypt (ibid.,
27th meeting, para. 24); Kuwait (ibid., 28th meeting, para. 87); and
Cuba (ibid., para. 95).

82 Sweden, on behalf of the Nordic countries (Official Records of
the General Assembly, Fifty-third Session, Sixth Committee, 17th
meeting, para. 6); Italy (ibid., para. 33, and ibid., Fifth-fourth Ses-
sion, Sixth Committee, 24th meeting, para. 27); Hungary (ibid.,
para. 36) and Niger (ibid., 25th meeting, para. 108); see also Ireland
(ibid., Fifty-third Session, Sixth Committee, 20th meeting, para. 50).
Greece said that the role of the human rights treaty monitoring bod-
ies with regard to reservations should be reviewed (ibid., Fifth-fourth
Session, Sixth Committee, 28th meeting, para. 12).

83 Singapore (Official Records of the General Assembly, Fifty-third
Session, Sixth Committee, 19th meeting, paras. 27-28); Egypt (ibid.,
22nd meeting, para. 15, and ibid., Fifth-fourth Session, Sixth Commit-
tee, 27th meeting, para. 26); Pakistan (ibid., 17th meeting, para. 59);
Tunisia (ibid., 25th meeting, para. 29) and Cuba (ibid., 28th meeting,
para. 95); see also Algeria (ibid., Fifth-third Session, Sixth Committee,
20th meeting, para. 61) and the statement by the Secretary-General of
AALCC (ibid., 17th meeting, para. 45).

84 Sweden, on behalf of the Nordic countries (Official Records of the
General Assembly, Fifty-third Session, Sixth Committee, 17th meeting,
paras. 4 and 6); Germany (ibid., 18th meeting, para. 23); India (ibid.,
21st meeting, para. 33); and Greece (ibid., 22nd meeting, para. 44);
Bahrain (ibid., Fifth-fourth Session, Sixth Committee, 28th meeting,
para. 54); and Portugal (ibid., para. 90).

85 United Kingdom (Official Records of the General Assembly, Fifty-
third Session, Sixth Committee, 14th meeting, para. 15); Japan (ibid.,
17th meeting, para. 26); Italy (ibid., 18th meeting, para. 33); Tunisia
(ibid., para. 57); Chile (ibid., Fifth-fourth Session, Sixth Committee,
16th meeting, para. 2); United States (ibid., 19th meeting, para. 32,
and 25th meeting, paras. 83 and 85); Slovenia (ibid. 22nd meeting,
para. 35); Poland (ibid., 25th meeting, para. 110); Islamic Republic of
Iran (ibid., 26th meeting, para. 69); Cyprus (ibid., para. 86); and Kuwait
(ibid., 28th meeting, para. 87).

86 France (Official Records of the General Assembly, Fifty-third
Session, Sixth Committee, 16th meeting, para. 65, and ibid., Fifth-fourth
Session, Sixth Committee, 24th meeting, para. 38) and Niger (ibid.,
25th meeting, para. 104) disputed the use of the word “directives”, and
would prefer the term “lignes directrices”; the Special Rapporteur is not
convinced that this change is warranted.

87 Japan (Official Records of the General Assembly, Fifth-fourth
Session, Sixth Committee, 25th meeting, para. 15); and Austria (ibid.,
27th meeting, para. 17).

88 \enezuela (Official Records of the General Assembly, Fifth-fourth
Session, Sixth Committee, 27th meeting, para. 13).

89See Yearbook .. 1995, vol. 1l (Part Two), pp. 106-107,
paras. 467-470, and p. 108, paras. 483 and 487.

draft should be supplemented by model statements,®
which would seem to include not only model clauses, as
the Commission has envisaged,®! but also model accept-
ances, objections or other reactions to reservations and
interpretative declarations similar to those contemplat-
ed by the Council of Europe;% this suggestion would
appear to merit consideration.

37. More specifically, with regard to the “definition”
exercise which the Commission undertook in 1998 and
1999, most delegations expressing views on the matter
felt that it was useful and even very important,®® even if
some believed that the exercise should not stop there.%
This conclusion is obvious;?® however, as some delegates
noted and as the Special Rapporteur again pointed out
when he addressed the Sixth Committee, in keeping with
the welcome practice instituted in 1997,% the definition
of reservations on the one hand and their permissibility on
the other must not be confused. It is only by determining
precisely whether or not a particular unilateral statement
constitutes a reservation that it is possible to apply—or
not apply—the legal regime for reservations, and thus to
assess permissibility.®”

38. That is also why almost all delegations supported
the intention of the Special Rapporteur®® to define in-
terpretative declarations in relation to reservations and
to conduct a parallel study of the legal regimes applying
to each.%°

90 Croatia (Official Records of the General Assembly, Fifth-fourth
Session, Sixth Committee, 25th meeting, para. 50).

91 See Yearbook ... 1995, vol. 11 (Part Two), p. 108, para. 487.
92 See paragraphs 54-56 below.

93 Austria (Official Records of the General Assembly, Fifty-third
Session, Sixth Committee, 15th meeting, para. 16); Italy (ibid.,
18th meeting, para. 33); Tunisia (ibid., para. 57); and Slovakia (ibid.,
22nd meeting, para. 41).

943ee in particular the United Kingdom (ibid., 14th meeting,
para. 15) and also the annex to that country’s statement of 2 November
1999, which indicated that the United Kingdom was more than ever
convinced that the discussion of definitions was unnecessarily absor-
bing the Commission’s time and leading it away from the main issues
on which States needed guidance; see also Germany (ibid., Fifth-fourth
Session, Sixth Committee, 25th meeting, para. 16); Sweden, on behalf of
the Nordic countries (24th meeting, para. 47); and the topical summary
of the discussion held in the Sixth Committee of the General Assembly
during its fifty-fourth session (A/CN.4/504), paras. 87-88.

9 The Special Rapporteur wishes to take his share of responsibility
for the delay in the preparation of the Guide to Practice. In his “de-
fence”, he would note that he received no assistance other than what
the Commission secretariat was able to provide (assistance which he
wholeheartedly welcomed), that he could not place excessive demands
on the secretariat, given its heavy workload, and that the topic itself
proved to be sprawling and complex.

96 On 4 November 1998 (Official Records of the General Assembly,
Fifty-third Session, Sixth Committee, 20th meeting, paras. 73-84).

97 See paragraph 30 and footnote 72 above.

98 See paragraph 31 above.

99 Sweden, on behalf of the Nordic countries (Official Records of the
General Assembly, Fifty-third Session, Sixth Committee, 17th meeting,
para. 5); Germany (ibid., 18th meeting, para. 24); Venezuela (ibid.,
para. 30); Italy (ibid., para. 33); Tunisia (ibid., para. 57); Slovenia (ibid.,
21st meeting, para. 5); Slovakia (ibid., 22nd meeting, para. 41); Greece
(ibid., para. 45); Bosnia and Herzegovina (ibid., para. 47); Republic of
Korea (ibid., para. 49); Niger (ibid., Fifty-fourth Session, Sixth Com-
mittee, 25th meeting, para. 105) and Switzerland (ibid., 28th meeting,
para. 104). Only the United Kingdom appeared to express doubts on
this point (ibid., Fifty-third Session, Sixth Committee, 14th meeting,
para. 15).
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(ii) Observations on the draft guidelines

39. The draft guidelines adopted received overall ap-
proval from several delegations,1%° although others of-
fered some criticisms, generally on points of detail, or
made interesting drafting suggestions.1%% It is not possi-
ble to reflect all of them here, and only those of immedi-
ate interest for the work of the Commission relating to
the adoption on first reading of the Guide to Practice are
briefly described below.102

40. With regard to guideline 1.1, which is noteworthy
for being an amalgam of the definitions of reservations
contained in the 1969 and 1986 Vienna Conventions,
it is reassuring to note that most speakers endorsed the
composite method used in adopting the general defini-
tion.103 Three delegations did propose amendments to
guideline 1.1, replacing the word “modify” by “limit”
or “restrict”’194 or adding a reference to guideline 1.1.1.19°
However, as one delegation and the Special Rapporteur
noted, that would amount to amending the Vienna defi-
nition,19 which the Commission had decided to avoid
as far as possible.107

41. Some delegations nevertheless drew attention to
the problems posed by the effects of State succession
on the legal regime for reservations to treaties, includ-
ing the definition itself.198 They agreed that it would be
sufficient to return to that topic when the Commission

100 United States (Official Records of the General Assembly, Fifty-
third Session, Sixth Committee, 14th meeting, para. 52); Argentina
(ibid., 15th meeting, para. 98); Algeria (ibid., 20th meeting, para. 62);
Slovenia (ibid., 21st meeting, para. 5); India (ibid., para. 34); Indonesia
(ibid., Fifty-fourth Session, Sixth Committee, 22nd meeting, para. 39);
and Sweden, on behalf of the Nordic countries (with the exception of
guideline 1.1.3) (ibid., 24th meeting, para. 46).

101 short of constantly reworking the guidelines adopted, which would
delay the work of the Commission considerably, those suggestions can-
not be reflected until the second reading, in accordance with current
practice. Nevertheless, these comments can be of great importance for
the future work of the Commission, even on first reading.

102 The valuable topical summaries of the discussions in the Sixth
Committee on the reports of the Commission provide a fuller picture of
the positions taken by States on individual guidelines (see A/CN.4/496,
paras. 155-174; and A/CN.4/504, paras. 92-114).

103 gee, inter alia, the Czech Republic (Official Records of the
General Assembly, Fifty-third Session, Sixth Committee, 16th meeting,
para. 77); Venezuela (ibid., 18th meeting, para. 29); Tunisia (ibid.,
para. 57); Greece (ibid., 22nd meeting, para. 45); and Bosnia and Her-
zegovina (ibid., para. 47); see also footnotes 80-81 above.

104 France (Official Records of the General Assembly, Fifty-third
Session, Sixth Committee, 16th meeting, para. 66) and Switzerland
(ibid., 20th meeting, para. 66).

105 Guatemala (Official Records of the General Assembly, Fifty-fourth
Session, Sixth Committee, 25th meeting, para. 43).

106 Mexico (ibid., 18th meeting, para. 16) and Mr. Pellet (ibid.,
20th meeting, paras. 74-75).

107 see footnote 69 above.

108 Czech Republic (Official Records of the General Assembly, Fifty-
third Session, Sixth Committee, 16th meeting, paras. 81-83); Slovenia
(ibid., 21st meeting, para. 5, and Fifty-fourth Session, Sixth Committee,
22nd meeting, para. 35); Switzerland (ibid., Fifty-third Session, Sixth
Committee, 20th meeting, para. 67); Bosnia and Herzegovina (ibid.,
22nd meeting, para. 47); and Croatia (ibid., Fifty-fourth Session, Sixth
Committee, 25th meeting, para. 52).

addressed reservations from that angle, which it planned
to do in a special chapter of the Guide to Practice.19

42. A single delegation initially cast some doubt on
the possibility of “across-the-board” reservations re-
ferred to in guideline 1.1.1;110 however, it stated that it
was satisfied with the reworded draft adopted in 1999.111
Generally speaking, this text, which in the view of the
Special Rapporteur provides significant clarification,
was aﬂaroved both in the original version adopted in
1998112 and in 1999,13 although some delegations cau-
tioned against a practice that had to be governed by spe-
cific rules,114 which the Commission would obviously
have to consider when taking up the crucial question of
the permissibility of reservations.

43. Subject to the possibility of including a reference to
notifications of succession in cases of State succession, !
draft guideline 1.1.2 met with unanimous acceptance,16
as did guidelines 1.1.417 and 1.1.7, with several delega-
tions expressly acknowledging, by way of approval, their
contribution to the progressive development of interna-
tional law.118

44, Draft guideline 1.1.3 was generally approved,'®
subject, in some cases, to certain drafting changes.120
One delegation did wonder whether it would be appro-
priate to extend the scope of the draft guideline beyond

109 5ee the second report (Yearbook ... 1996 (footnote 16 above),
pp. 48-49, para. 37, and p. 50, para. 46).

110 Czech Republic (Official Records of the General Assembly, Fifty-
third Session, Sixth Committee, 16th meeting, para. 78).

1110n 3 November 1999 (ibid., Fifty-fourth Session, Sixth Com-
mittee, 25th meeting, para. 79).

112 See France (ibid., Fifty-third Session, Sixth Committee, 16th meet-
ing, para. 67) and Mexico (ibid., 18th meeting, para. 16).

113 See ltaly (ibid., Fifty-fourth Session, Sixth Committee, 24th meet-
ing, para. 26); France (ibid., para. 39); Poland (ibid., 25th meeting,
para. 111) and Greece (ibid., 28th meeting, paras. 7-8).

114 France (ibid., 24th meeting, para. 39); see also Burkina Faso
(ibid., 26th meeting, para. 46).

115Czech Republic (ibid., Fifty-third Session, Sixth Committee,
16th meeting, para. 82), Switzerland (ibid., 20th meeting, para. 67)
and Poland (ibid., Fifty-fourth Session, Sixth Committee, 25th meeting,
para. 112); see also footnote 108 above.

116 See, inter alia, France (ibid., Fifty-third Session, Sixth Commit-
tee, 16th meeting, para. 68), Mexico (ibid., 18th meeting, para. 16),
Venezuela (ibid., para. 29) and Bahrain (ibid., 21st meeting, para. 17).

117 See, inter alia, Bahrain (ibid., para. 18) and Greece (ibid.,
22nd meeting, para. 46).

118gee, inter alia, the Czech Republic (ibid., 16th meeting,
para. 84), Mexico (ibid., 18th meeting, para. 18), Italy (ibid., para. 34),
Switzerland (ibid., 20th meeting, para. 69), Bahrain (ibid., 21st meet-
ing, para. 18) and Greece (ibid., 22nd meeting, para. 46). China drew
attention to the problems posed by the withdrawal or modification of
reservations and interpretative declarations formulated jointly (ibid.,
Fifty-fourth Session, Sixth Committee, 25th meeting, para. 101); this
question is addressed in part I of this report.

119 See, inter alia, France (ibid., Fifty-third Session, Sixth Committee,
16th meeting, para. 68), Mexico (ibid., 18th meeting, para. 17), ltaly
(ibid., para. 34), Bahrain (ibid., 21st meeting, para. 17; Bahrain, how-
ever, expressed reservations about a point in the commentary—ex-
pressly endorsed by France (ibid., 16th meeting, para. 68)—that will
warrant further study when the section of this report dealing with
the formulation of reservations is considered) and Greece (ibid.,
22nd meeting, para. 46).

120 switzerland (ibid., 20th meeting, para. 68) and Poland (ibid.,
Fifty-fourth Session, Sixth Committee, 25th meeting, para. 113).
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situations of colonialism,12! and two others expressed
some doubts as to the merits of the chosen solution or, in
any event, to the possibility of making it general 122

45. Curiously, draft guidelines 1.1.5-1.1.6, concerning
unilateral statements by which States intend to increase
the rights conferred by a treaty or discharge an obliga-
tion by an equivalent means, and 1.4.1-1.4.2, concerning
unilateral statements purporting to undertake unilateral
commitments, or add further elements to a treaty, which
had been the subject of extensive debate in the Commis-
sion,123 did not elicit very many comments from States.
At most one can say that while some States felt in 1998
that the specific problem of “extensive reservations”
ought to be taken up in order to remove any ambiguity,24
others found the question to be a theoretical one.12>

46. Since 1998, some States have supported the Spe-
cial Rapporteur’s position regarding the definition of in-
terpretative declarations.126 On this important aspect of
the Commission’s work delegations to the Sixth Com-
mittee in 1999 did not differ in their views from the
positions taken in the Commission and approved both
the decision to define interpretative declarations in the
Guide to Practice and the definition selected!?’ with

121 Mexico (ibid., Fifty-third Session, Sixth Committee, 18th meeting,
para. 17); Mexico extended this observation to draft guideline 1.1.4
(ibid.).

122 sweden, on behalf of the Nordic countries (ibid., Fifty-fourth
Session, Sixth Committee, 24th meeting, para. 46) and Spain (ibid.,
26th meeting, para. 2); in addition, the United Kingdom, which did not
bring this point up again during the public debate in 1999, transmitted
to the Special Rapporteur in July 1999 a long, forcefully argued note
entitled “Draft guidelines on reservations to treaties provisionally adop-
ted by the International Law Commission on first reading”, in which
it concluded that State practice was contrary to the position taken by
the Commission in that the latter included unilateral statements ha-
ving the effect of excluding the application of an entire treaty to a non
metropolitan territory. This note reached the Special Rapporteur too late
to be of use during the Commission’s discussions in 1999, but should be
a valuable tool during the second reading of the Guide to Practice.

123 5ee paragraph 22 above.

124 see France (Official Records of the General Assembly, Fifty-third
Session, Sixth Committee, 16th meeting, para. 69) and Switzerland
(ibid., 20th meeting, para. 70). Switzerland maintains that guideline
1.1.5 is useful but has some reservations about guideline 1.1.6; see also
Switzerland (ibid., Fifty-fourth Session, Sixth Committee, 28th meeting,
para. 102).

125 Austria (ibid., Fifty-third Session, Sixth Committee, 15th meet-
ing, para. 16), Sweden, on behalf of the Nordic countries (ibid.,
17th meeting, para. 4) and the Russian Federation (ibid., Fifty-fourth
Session, Sixth Committee, 26th meeting, para. 57, concerning guide-
line 1.1.6 only); Guatemala felt that guideline 1.1.5 did little more than
state the obvious (ibid., 25th meeting, para. 45, and also Fifty-third
Session, Sixth Committee, 20th meeting, para. 42). Several States felt
that statements purporting to undertake unilateral commitments (guide-
line 1.4.1) were in fact unilateral acts (see Italy (ibid., Fifty-fourth
Session, Sixth Committee, 24th meeting, para. 28), Tunisia (ibid., 25th
meeting, para. 29), Venezuela (ibid., 27th meeting, para. 13), Austria
(ibid., para. 17) and Bahrain (ibid., 28th meeting, para. 58)), which
is also what the Special Rapporteur thinks (see the third report (Yearbook
... 1998 (footnote 3 above), p. 258, para. 212, draft guideline 1.1.5)).

126 Mexico (Official Records of the General Assembly, Fifty-third
Session, Sixth Committee, 18th meeting, para. 15) and Greece (ibid.,
22nd meeting, para. 45).

127 See, inter alia, Chile (ibid., Fifty-fourth Session, Sixth Commit-
tee, 16th meeting, para. 5), Italy (ibid., 24th meeting, para. 29), France
(ibid., para. 41), Croatia (ibid, 25th meeting, para. 53), Poland (ibid.,
para. 114) and Venezuela (ibid., 27th meeting, para. 13).

only a few slight changes,128 or the distinction criterion
in guideline 1.3.1%°

47. The distinction between “mere” and conditional
interpretative declarations was approved by States.130
Several States felt that the latter were closer to res-
ervations than to mere interpretative declarations,31
while others insisted that the two concepts were
different.132

48. Many delegations in the Sixth Committee made
comments, both general and detailed, about the draft
guidelines contained in section 1.4 or the commentary
thereto.133 Guideline 1.4.3, concerning statements of
non-recognition, on which there were major differences
of view in the Commission,3* was approved as to sub-
stance by all States that spoke,3° although one of them
felt that since certain statements did not constitute res-
ervations, such a provision had no place in the Guide to
Practice.136

49, As for “reservations” to bilateral treaties, the
draft texts proposed by the Special Rapporteur'3” and
adopted by the Commission in 1999 were unanimously
approved!®® with only minor changes.

50. The few delegations that commented on draft
guideline 1.6, on “safeguards" (scope of definitions),
approved them as well 152

128 See the comments by Guatemala (ibid., 25th meeting, para. 48),
which believed that the word “attributed” left too much to the discretion
of the declarant; the Republic of Korea (ibid., para. 95), which want-
ed the definition of reservations to be reworded a contrario; France
(ibid., 24th meeting, para. 41); and Switzerland (ibid., 28th meeting,
para. 103), which suggested the reintroduction of time limits.

129 Similarly, guideline 1.3.2, concerning the phrasing and name of
interpretative declarations elicited little opposition.

130 Only Japan criticized what it seemed to consider to be an unnec-
essary complication (Official Records of the General Assembly, Fifty-
fourth Session, Sixth Committee, 25th meeting, para. 15).

131 See the Republic of Korea (ibid., para. 96) and Spain (ibid., 26th
meeting, para. 3). Switzerland thought that this could only be determi-
ned later (ibid., 28th meeting, para. 104).

132 gee Israel (ibid., 25th meeting, para. 75), the Czech Republic
(ibid., para. 81) and China (ibid., para. 100).

133 5ge A/CN.4/504 (footnote 94 above), paras. 109-113.

134 See paragraph 25 above and the fourth report (Yearbook ... 1999
(footnote 1 above), pp. 135-137, paras. 44-54).

135 France (Official Records of the General Assembly, Fifty-fourth
Session, Sixth Committee, 24th meeting, para. 42), the Czech Repub-
lic (ibid., 25th meeting, para. 81), Poland, which suggested that the
question of the effects of such declarations should be considered by the
Commission in the context of unilateral acts (ibid., para. 115) and Spain
(ibid., 26th meeting, para. 2).

136 |srael (ibid., 25th meeting, para. 77); contra: China (ibid.,
para. 102).

137See Argentina (ibid., Fifty-third Session, Sixth Committee,
15th meeting, para. 98) and Venezuela (ibid., 18th meeting, para. 30).

138 Including by the United States (ibid., Fifty-fourth Session, Sixth
Committee, 25th meeting, para. 87), a fact which should be noted,
owing to the wealth of practice existing in this area in that country. See
also Hungary (ibid., 24th meeting, para. 37), France (ibid., para. 44),
the Czech Republic (ibid., 25th meeting, para. 82), the Niger (ibid.,
para. 106), Poland (ibid., para. 116) and Spain (ibid., 26th meeting,
para. 4); Spain points out, not without reason, that the title of draft guide-
line 1.5.1 is rather unsatisfactory.

139 France (ibid., Fifty-third Session, Sixth Committee, 16th mee-
ting, para. 70) and Singapore (ibid., 19th meeting, para. 27); Bahrain,
however, felt that the question could not be separated from that of the
permissibility of reservations (ibid., 21st meeting, para. 19). On this
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B. Action by other bodies

51. In his third report, the Special Rapporteur had
drawn attention to another sign of the interest in the top-
ic of reservations to treaties demonstrated by the action
taken by two bodies with which the Commission has
a cooperative relationship: the Council of Europe and
AALCC.10 These bodies continued their exploration of
the topic in 1998-1999.

52. The third report noted that AALCC had given spe-
cial consideration to the question of reservations to trea-
ties during its thirty-seventh session, held in New Delhi
from 13 to 18 April 1998.141 During that session a spe-
cial meeting devoted to reservations to treaties was held
on 14 April 1998.

53. According to the report prepared by Mr. W. Z.
Kamil,1*2 who had been appointed rapporteur of the
special meeting, the participants had focused particu-
lar attention on the Commission’s preliminary conclu-
sions adopted in 1997.143 Their deliberations yielded the
following consensus views:

(&) The regime of reservations provided for in the
1969 Vienna Convention has proved effective and does
not need to be changed;

(b) In particular, it is sufficiently flexible and it sat-
isfactorily ensures both the right of States to enter reser-
vations and the necessary preservation of the object and
purpose of the treaty;

(c) It would be better not to introduce differences in
the regime applicable to different categories of treaties,
including human rights treaties; accordingly,

(d) Most participants opposed paragraph 5 of the
preliminary conclusions.144

54. The Group of Specialists on Reservations to Inter-
national Treaties (DI-S-RT) established by the Commit-
tee of Ministers of the Council of Europel*® continued
its work and held several meetings which led to signifi-
cant progress. During one meeting, held in Paris from
14 to 16 September 1998, the Group engaged in a rapid
exchange of views with the Special Rapporteur on the
progress of the Commission’s work and heard a com-
munication from Mr. Pierre-Henri Imbert, Director of
Human Rights of the Council of Europe and an eminent
specialist on the question of reservations to treaties.146 It

point, see paragraph 27 above. Guatemala suggested that the scope of
this measure should be broadened (Fifty-fourth Session, Sixth Commit-
tee, 25th meeting, para. 47).

140 Yearbook ... 1998 (see footnote 3 above), p. 233, paras. 27-30.

141 |bid., para. 30.

142 AALCC Bulletin, vol. 22, issue No. 1 (New Delhi, June 1998),
pp. 12-18. This same publication contains a summary of the portion of
the Commission’s report on reservations.

143 See paragraph 8 above.

144 AALCC Bulletin (see footnote 142 above), pp. 15-17.

145 See third report (Yearbook ... 1998 (footnote 3 above), p. 233,
para. 28).

146 5ee Council of Europe, CAHDI, document DI-S-RIT (98) 9/
CAHDI (98) 23; this document clearly spells out the “Strasbourg
?pphrpach" and discusses whether it can be applied in a general

ashion.

also considered the “Model-objection clauses to reser-
vations to international treaties considered as inadmis-
sible”, prepared by Sweden, and a document submitted
by the Netherlands entitled “Key issues regarding reser-
vations at the various stages of the process of conclud-
ing treaties (negotiation, signature and ratification) and
post-ratification stage”.

55. On the proposal of this group, which became
the Group of Experts on Reservations to International
Treaties (DI-E-RIT), the Committee of Ministers of the
Council of Europe on 18 May 1999 adopted recommen-
dation No. R (99) 13 on responses to inadmissible res-
ervations to international treaties; it called on the Gov-
ernments of member States to be guided by the “model
response clauses to non-sPecific reservations” annexed
to the recommendation.

56. At its second meeting,1#8 the Group discussed the
report of the Commission on reservations'#® and held a
debate on the basis of a document by the Netherlands on
key issues concerning the formulation of reservations
to international treaties, a new version of which had
been adopted at the third meeting;? this highly practi-
cal document looks at several major problems and will
be discussed in this report in the context of the topics
it covers. In addition, at these meetings the Group, in
its capacity as a European observatory of reservations
to international treaties, considered a list of reservations
and declarations to international treaties and expressed
doubts as to the lawfulness of some of them.

C. General presentation of the fifth report

57. Following the consideration of the first report on
reservations to treaties, the Special Rapporteur conclud-
ed that:

()11 The Commission should try to adopt a guide to prac-
tice in respect of reservations. In accordance with the Commis-
sion’s statute and its usual practice, this guide would take the form
of draft articles whose provisions, together with commentaries,
would be guidelines for the practice of States and international
organizations in respect of reservations; these provisions would, if
necessary, be accompanied by model clauses;

(c) The above arrangements shall be interpreted with flexibil-
ity and, if the Commission feels that it must depart from them sub-
stantially, it would submit new proposals to the General Assembly
on the form the results of its work might take;

(d) There is a consensus in the Commission that there should
be no change in the relevant provisions of the 1969, 1978 and 1986
Vienna Conventions.152

58. These conclusions met with general approval both
in the Sixth Committee and in the Commission itself,

147 These model response clauses will be discussed in a later report.

148 Held at Strashourg, France, on 6 September 1999; see Council of
Europe, CAHDI, document DI-E-RIT (99) 9 rev.

149 And noted its concern at the current rate of progress of the Com-
mission’s work on the topic; see footnote 95 above.

150 Held in Berlin on 10 March 2000. The document adopted is
now entitled “Practical issues regarding reservations to international
treaties” (DI-E-RIT (2000) 2, appendix 3).

151 Sybparagraph (a) concerned the amendment of the title of the
topic; the original title was “The law and practice relating to reserva-
tions to treaties”.

152 Yearbook ... 1995 (see footnote 5 above), p. 108, para. 487.
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and they were not called into question during considera-
tion of the second and third reports.13 The Special Rap-
porteur views the conclusions as general guidelines to
be used as a basis for consideration of the topic.

59. This report has been prepared according to the
general method described in the third report on reserva-
tions to treaties.’>* This method is

(2) Empirical (the Special Rapporteur is unable to
analyse the extensive documentation on the subject!®® as
systematically as he might wish);

(b) “Viennese” (these arguments are consistently
based on the three Vienna Conventions of 1969, 1978
and 1986, whose text, preparatory work, lacunae and
implementation are described as systematically as pos-
sible); and

(c) “Composite” insofar as the relevant provisions of
the Vienna Conventions have been combined wherever
possible into single guidelines which have been repro-
duced at the beginning of the various sections of the
Guide to Practice.

60. The third report, devoted to the definition of res-
ervations, covered the majority of part two of the pro-
visional plan of the study set forth in chapter | of the
second report.1%6 Two of the planned sections, “Distinc-
tion between reservations and other procedures aimed
at modifying the application of treaties” and “The legal
regime of interpretative declarations”, have, however,
been omitted for different reasons.

61. In the second case, the omission was deliberate.
As the Special Rapporteur indicated in his third report,1°7
the legal regime for interpretative declarations poses
complex problems that could not have been solved
without lengthy consideration by the Commission at the
cost of delaying its discussion of the problems relating
to reservations. The fact that the rules applicable to
interpretative declarations can be defined only by
comparison with those relating to reservations makes
such an approach seem even more illogical. This is
particularly true in the case of conditional interpretative
declarations, which it would doubtless not be excessive
to consider “quasi-reservations”1%8 and where it must be

153 Yearbook ... 1997, (see footnote 17 above), pp. 52-53, paras.
116-123.

154 Yearbook ...
paras. 31-41.

155 See footnote 95 above.
156 Yearbook ... 1996 (see footnote 16 above), p. 48, para. 37.
157 Yearbook ... 1998 (see footnote 3 above), p. 235, para. 45.

158 5ee the discussion of this issue in the third report (ibid.,
pp. 271-274, paras. 306-327, pp. 275-276, paras. 337-339, and
pp. 280-281, paras. 381-391); see also the views expressed by

1998 (see footnote 3 above), pp. 233-235,

determined to what extent they correspond to the legal
regime applicable to reservations and to what extent they
vary from it (if they do so at all, which is not certain).
Therefore, the Special Rapporteur stated in his third
report that he planned systematically to present the draft
guidelines of the Guide to Practice relating to the legal
regime of interpretative declarations at the same time as
the corresponding provisions relating to reservations.1%?
This proposal met with the approval of both the
members of the Commission who spoke on the matter60
and the Sixth Committee.61 Thus, that approach will be
followed in this and any subsequent report.

62. The second omission mentioned in the third report,
which did not comment on the distinction between
reservations and other procedures purporting to modify
the application of treaties, is entirely fortuitous and
is simply the consequence of insufficient time. This
question will therefore be the subject of chapter | of this
report.

63. In accordance with the above-mentioned provi-
sional general outline,162 the following chapters will be
devoted, respectively, to the formulation and withdrawal
of reservations, the formulation of acceptances of
reservations and the formulation and withdrawal of
objections to reservations and to the corresponding rules
governing interpretative declarations.

64. In addition, time permitting, the Special Rappor-
teur will devote a final chapter of this report to an
overview of the issues raised by the effects of reservations
(and of interpretative declarations), their acceptance and
objections to them.

65. This report will thus be organized as follows:

(a) Chapter 1. Alternatives to reservations and
interpretative declarations;

(b) Chapter II:
withdrawal  of
declarations.

Formulation, maodification and
reservations and interpretative

Messrs Kateka (Yearbook ... 1998, vol. I, 2552nd meeting, p. 225,
paras. 24-27), lllueca (ibid., pp. 226-227, paras. 39-43), Addo (ibid.,
p. 227, para. 44), Gaja (Yearbook ... 1999, vol. I, 2582nd meeting,
pp. 105-106, paras. 46-47), Elaraby (ibid., 2583rd meeting,
pp. 109-110, para. 23) and Kamto (ibid., p. 110, para. 24).

159 Yearbook ... 1998 (see footnote 3 above), p. 235, para. 46.

160 Yearbook ... 1998, vol. I, 2552nd meeting. See the statements
made by Messrs Brownlie (p. 225, para. 32), Simma (p. 226, para. 37),
Al-Baharna (p. 227, para. 45), Herdocia Sacasa (para. 46), Economi-
des (para. 47), Bennouna (para. 48) and Galicki (para. 49); see also
Yearbook ... 1998, vol. Il (Part Two), p. 98, paras. 533-539.

161 See paragraph 38 above.

162 See footnote 156 above.
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CHAPTER |

Alternatives to reservations and interpretative declarations

66. In his first report, the Special Rapporteur men-
tioned a number of problems resulting from several spe-
cific treaty approaches which appeared to be rival insti-
tutions of reservations. Like the latter, these approaches
are “aimed at modifying participation in treaties, but,
like them, [put] at risk the universality of the conven-
tions in question (additional protocols, bilateralization,
selective acceptance of certain provisions, etc.)”.163

67. As indicated in the second report, it seems useful
to link the consideration of the definition of reservations
to that of other procedures, which, while not constitut-
ing reservations, are, like them, “designed to and do, en-
able States to modify obligations under treaties to which
they are parties; this is a question of alternatives to res-
ervations, and recourse to such procedures may likely
make it possible, in specific cases, to overcome some
problems linked to reservations”.164

68. Such consideration, to which this chapter is de-
voted, has two aims.16% In the first place, such proce-
dures can be a source of inspiration for the progressive
development of the law applicable to reservations. Sec-
ondly—and it is for this reason that their description
should be linked to the definition of reservations—some
of these procedures are so close to reservations that the
question arises whether they should not simply be treat-
ed as equivalent. Draft guidelines intended to facilitate
distinctions between such procedures and reservations in
the strict sense round out the discussion; it is proposed
to include them in section 1 of the Guide to Practice, on
definitions, which should thus be complete.

69. The same problem arises, mutatis mutandis, with
regard to interpretative declarations.

70. Forthe sake of convenience, it is probably simplest,
first, to present a brief overview of the many approaches
designed to modify obligations resulting from a treaty or
enabling its interpretation to be clarified (sect. A) and,
secondly, to compare reservations as they are defined
in the draft guidelines already adopted in the Guide to
Practice, more specifically with these alternative proce-
dures (sect. B).

A. Different procedures for modifying or
interpreting treaty obligations

71. Neither reservations nor interpretative declara-
tions, as defined in sections 1.1 and 1.2, respectively, of
the Guide to Practice, are the only approaches available

163 vearhook ... 1995 (see footnote 2 above), p. 150, para. 149; see also
paragraphs 145-147 (ibid., pp. 149-150).
164 Yearbook ... 1996 (see footnote 16 above), p. 49, para. 39.

165 See, in this connection, the approach taken with regard to treaties
concluded within the Council of Europe by Spiliopoulou Akermark,
“Reservation clauses in treaties concluded within the Council of Europe”,
p. 506.

to the parties for modifying the effects of the provisions
of a treaty (in the first case) and clarifying its meaning
(in the second case).

1. DIFFERENT PROCEDURES FOR MODIFYING
THE EFFECTS OF A TREATY

72. In the first judgment which it rendered, PCIJ
declined, not without reason, to

see in the conclusion of any Treaty by which a State undertakes
to perform or refrain from performing a particular act an aban-
donment of its sovereignty. No doubt any convention creating an
obligation of this kind places a restriction upon the exercise of the
sovereign rights of the State, in the sense that it requires them to
be exercised in a certain way. But the right of entering into interna-
tional engagements is an attribute of State sovereignty.166

73. The fact remains that, once concluded through the
expression of the free consent of the parties, treaties
prove to be “voluntary traps” from which States (or in-
ternational organizations) can “escape” only under very
stringent, rarely fulfilled conditions, as codified and
listed exhaustively®7 in the 1969 Vienna Convention.

74. In order to avoid this trap or, at least, mitigate its
severity, States and international organizations strive to
preserve their freedom of action by limiting treaty ob-
ligations. At the risk of undermining legal safeguards,
“the ideal, for the diplomat and the politician, is, without
any doubt, the non-binding obligation”.168

75. This “concern of each government with preserv-
ing its capacity to reject or adog)t [and adapt] the law (a
minimal, defensive concern)”1%9 is particularly present
in two situations: where the treaty in question deals with
especially sensitive matters or contains exceptionally
onerous obligations,1’? or where it binds States whose
situations are very different and whose needs are not
necessarily met by a uniform set of rules. It is this type
of consideration which led the authors of the ILO Con-
stitution to state:

In framing any Convention or Recommendation of general ap-
plication the Conference shall have due regard to those countries in
which climatic conditions, the imperfect development of industrial
organisation, or other special circumstances make the industrial con-
ditions substantially different and shall suggest the modifications,
if any, which it considers may be required to meet the case of such
countries.’1

16655, ““Wimbledon™, Judgments, 1923, PC.1.J., Series A, No. 1,
p. 25.

167 See article 42, paragraph 2, of the 1969 Vienna Convention.

168 \sirally, “Des moyens utilisés dans la pratique pour limiter I’effet
obligatoire des traités”, p. 7.

169 |_acharriére, La politique juridique extérieure, p. 31.

170 sych is the case, for example, of the charters of “integrating” interna-
tional organizations (see the Treaties establishing the European Communi-
ties; see also the Rome Statute of the International Criminal Court).

7L Art. 19, para. 3. This article reproduces the provisions of ar-
ticle 405 of the Treaty of Peace between the Allied and Associated Powers
and Germany (Treaty of Versailles).
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76. According to ILO, which bases its refusal to per-
mit reservations to the international labour conventions
on this article:

This would suggest that the object of the framers of the Treaty
of Peace, in imposing on the Conference this obligation to give
preliminary consideration to the special circumstances of each
country, was to prevent States from pleading, after the adoption of
a convention, a special situation which had not been submitted to
the Conference’s judgment.172

As in the case of reservations, but by a different proce-
dure, the aim is:

to protect the integrity of the essential object and purpose of the
treaty while simultaneously allowing the maximum number of
States to become parties, though they are unable to assume full
obligations.173

The quest to reconcile these two goals is the aim both
of reservations in the strict sense and of the alternative
procedures dealt with in this chapter.

77. Reservations are one of the means intended to
bring about this reconciliation.1’* But they are far from
“the only procedure which makes it possible to var
the content of a treaty in its application to the parties”1’>
without undermining its purpose and object. Many other
procedures are used.

78. Some authors have endeavoured to reduce all these
procedures to one. Thus, Georges Droz, former Deputy
Secretary General of the Hague Conference on Private
International Law, has proposed to classify these alterna-
tives to reservations under the single heading “options”:

Like reservations, they undermine the uniformity created by the
treaty. But unlike reservations, in which the reserving State is seen
to withdraw to some extent from the treaty on a specific point,
options simply allow for a modification, an extension or a clari-
fication of the terms of the treaty within a framework and limits
expressly provided for therein. Reservations and options have as
their purpose to facilitate accession to the treaty for the largest
number of States, despite the deep differences which may exist in
their legal systems and despite certain national interests, but they
do so differently. Reservations are a “surgical” procedure which
amputates certain provisions from the treaty,1’8 while options are
a more “therapeutic” procedure which adapts the treaty to certain
specific needs.1’”

172 «“The admissibility of reservations to general conventions,” memo-
randum by the Director of the International Labour Office, submitted to
the Council on 15 June 1927 (League of Nations, Official Journal (July
1927), p. 883. See also “Written statement of the International Labour
Organization”, 1.C.J. Pleadings, Reservations to the Convention on the
Prevention and Punishment of the Crime of Genocide, pp. 224 and 236.

173 Gormley, “The modification of multilateral conventions by means
of ‘negotiated reservations’ and other ‘alternatives—a comparative study
of the ILO and Council of Europe”—part one”, p. 65. On the strength
of these similarities, this author, at the cost of worrisome terminologi-
cal confusion, encompasses in a single study “all devices the application
of which permit a State to become a party to a multilateral convention
without immediately assuming all of the maximum obligations set forth
in the text”, ibid., p. 64.

174 See the second report, Yearbook ... 1996 (footnote 16 above),
p. 56, para. 90.

175 Combacau and Sur, Droit international public, p. 133.

176 This is a somewhat reductionist conception of reservations, as
shown by some of the draft guidelines adopted up to now (see guide-
lines 1.1.1, 1.1.3 and 1.1.6).

177 Les réserves et les facultés dans les conventions de La Haye de
droit international prive”, p. 383.

79. While it has been severely criticized,’8 the notion
of “options” has the advantage of showing that reserva-
tions are not the only means by which the parties to a
multilateral treaty can modify the application of its pro-
visions, to which a number of other procedures can lend
a flexibility made necessary by the different situations
of the States or international organizations seeking to be
found by the treaty.

80. The common feature of these procedures, which
makes them alternatives to reservations, is that, like the
latter, they purport “to exclude or to modify the legal ef-
fect of certain provisions of the treaty”"%r “of the trea-
ty as a whole with respect to certain specific aspects”180
in their application to certain parties. But there the
similarities end, and drawing up a list of them proves
difficult, “for the imagination of legal scholars and
diplomats in this area had proved to be unlimited”.181
In addition, on the one hand, some treaties combine
several of these procedures with each other and with
reservations, and on the other hand, it is not alwazys easy
to differentiate them clearly from one another.18

81. If, however, an effort is made to do so, there are
numerous ways to classify them.

82. Some procedures for modifying the legal effects of
the provisions of a treaty are provided for in the treaty
itself; others are external to it. This was the distinction
adopted by Virally, one of the few authors to undertake
a general enquiry into “the means used in practice to
limit the binding effect of treaties”. In general, it can
be stated that the States has two methods at its disposal.
The first consists of introducing limits on [treaty] obli-
gations into the very texts in which they are defined. The
second, on the other hand, consists of introducing these
limits into the application of the texts by which States
have bound themselves.”183

83. In the first of these two categories, mention can be
made of the following:

(a) Restrictive clauses, “which limit the purpose of
the obligation by making exceptions to and placing lim-
its on it”184 in respect of the area covered by the obliga-
tion or its period of validity;

178 particularly by Majoros, who believes that “the set of ‘options’ is
merely an amorphous group of provisions which afford various options”
(“Le régime de réciprocité de la Convention de Vienne et les réserves
dans les Conventions de La Haye”, p. 88.

179 See draft guideline 1.1 of the Guide to Practice.

180 See draft guideline 1.1.1.

181 vsjrally, loc. cit., p. 6.

182 |pid., p. 17.

183 1bid., p. 8.

184 Ipid., p. 10. This notion corresponds to “clawback clauses” as
they have been defined by Higgins: “By a ‘clawback’ clause is meant
one that permits, in normal circumstances, breach of an obligation for a
specified number of public reasons” (“Derogations under human rights
treaties”, p. 281); see also Ouguergouz, “L’absence de clause de déroga-
tion dans certains traités relatifs aux droits de I’homme: les réponses du
droit international général”, p. 296. Other authors propose a more restric-
tive definition; according to Gittleman, clawback clauses are provisions
“that entitle a State to restrict the granted rights to the extent permitted
by domestic law” (“The African Charter on Human and Peoples’ Rights”,
p. 691, cited by Ergec, Les droits de I’homme a I’épreuve des circonstanc-
es exceptionnelles: étude sur I’article 15 de la Convention européenne
des droits de I’homme, p. 24).
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(b) Escape clauses, “which have as their purpose to
suspend the application of general obligations in spe-
cific cases”,185 and among which mention can be made
of savings clauses and derogations;186

(c) Opting-[or contracting-]in clauses, which have
been defined as “those to which the parties accede only
through a special acceptance procedure, separate from
accession to the treaty as a whole”;187

(d) Opting-[or contracting-Jout clauses, “under
which a State will be bound by rules adopted by major-
ity vote if it does not express its intent not to be bound
within a certain period of time”;188 or

(e) Those which offer the parties a choice among
several provisions; or again,

() Reservation clauses, which enable the contract-
ing parties to formulate reservations, subject to certain
conditions and restrictions, as appropriate.

84. In the second category, which includes all proce-
dures enabling the parties to modify the effect of the
provisions of the treaty, but which are not expressly
envisaged therein, are the following:

(a) Reservations again, where their formulation is
not provided for or regulated by the instrument to which

they apply;

(b) Suspension of the treaty,’89 whose causes are
enumerated and codified in part V of the 1969 and 1986
Vienna Conventions, particularly the application of the
principles rebus sic stantibus®® and non adimpleti con-
tractus; 19!

(c) Amendments to the treaty, where they do not
automatically bind all the parties thereto; 192 and

(d) Protocols or agreements having as their purpose
(or effect) to supplement or modify a multilateral treaty
only between certain parties,?3 including in the frame-
work of “bilateralization”.19

85. Among the latter modification procedures, the
first two are unilateral, but derive from the general in-
ternational law of treaties, while the last two derive from
the joint initiative of the parties to the treaty, or some of
them, following its adoption.

86. There are, in fact, many other possible classifica-
tions of these various approaches to modifying treaty
obligations.

185 Virally, loc. cit., p. 12.
186 See paragraphs 138-139 below.
187 \irally, loc. cit., p. 13.

188 Simma, “From bilateralism to community interest in international
law”, p. 329; see also Tomuschat, “Obligations arising for States with-
out or against their will”, pp. 264 et seq.

189 Termination of the treaty is a different matter; it puts an end to the
treaty relations (see paragraph 133 below).

190 See the 1969 and 1986 Vienna Conventions, art. 62.
191 |pid., art. 60.

192 1hid., arts. 40, para. 4, and 30, para. 4.

193 Ihid., art. 41.

194 See paragraphs 120-130 below.

87. They can, for example, be classified according to
the procedures used. Some are treaty-based; they are
provided for either in the treaty whose effects are to
be modified (such is the case with regard to restrictive
clauses or amendments) or in a different treaty (proto-
cols). Others are unilateral (reservations in cases where
a treaty is silent, suspension of treaty provisions). Most
are “mixed” in the sense that, being envisaged in the
treaty, these procedures are implemented through unilat-
eral declarations of the “receiving” State (reservations
provided for in the treaty, including “negotiated reser-
vations”,19 unilateral statements formulated pursuant
to escape clauses,'% opting-in or opting-out clauses or
clauses offering a choice among the treaty provisions).

88. In most cases, these procedures purport to limit,
on behalf of one or more contracting parties, the obli-
gations imposed in principle by the treaty. Such is the
purpose not only of reservations®’ but also of restric-
tive or escape clauses. It may happen, however, that they
increase such obligations, as opting-in clauses clearly
demonstrate. As to the other procedures listed above,
they are “neutral” in this respect, since they may purport
either to limit or to increase the obligations, as the case
may be (choice among treaty provisions, amendments,
protocols).

89. Lastly, among these various procedures, some are
“reciprocal” and purport to modify the effects of the
treaty provisions in their application not only by the “re-
ceiving” State, but also by the other contracting parties
in respect of that State. Such is the case, under certain
conditions, of the reservations formulated under arti-
cle 21 of the 1969 and 1986 Vienna Conventions, and,
in general, of restrictive clauses, amendments and proto-
cols (unless they expressly provide for discriminatory
regimes). On the other hand, statements formulated un-
der escape clauses (derogations or savings clauses) are
in essence non-reciprocal (although the treaty may ex-
pressly provide the opposite!®8). As to the opting-in or
opting-out mechanisms or the provisions offering the
parties a choice, they raise interesting questions in this
regard (some of which will be considered more exten-
sively in section 2 below), but generally speaking, it can
be considered that everything depends on the wording
of the relevant provisions or on the nature of the treaty
concerned.

90. Thus, the famous article 36, paragraph 2, of the
ICJ Statute clearly limits the acceptance by States of the
compulsory jurisdiction of the Court to disputes between
them and States which have made the same declaration:

The states parties to the present Statute may at any time declare
that they recognize as compulsory ipso facto and without spe-
cial agreement, in relation to any other state accepting the same
obligation,” the jurisdiction of the Court in all legal disputes
concerning:

195 See paragraphs 164-165 and 169-170 below.

196 The “mixed” nature of this procedure is particularly apparent in
the case of derogations (as opposed to savings clauses), as they are not
only provided for in the treaty, but must further be authorized by the other
contracting parties on the initiative of the receiving party.

197 See draft guidelines 1.1.5 and 1.1.6.

198 See article XIX, paragraph 3, of the General Agreement on Tariffs
and Trade.
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a. the interpretation of a treaty;
b. any question of international law;

c. the existence of any fact which, if established, would consti-
tute a breach of an international obligation;

d. the nature or extent of the reparation to be made for the
breach of an international obligation.19

The same is true of article 5, paragraph 2, of the Euro-
pean Convention on Mutual Assistance in Criminal Mat-
ters:

Where a Contracting Party makes a declaration in accordance
with paragraph 1 of this Article, any other Party may apply reci-
procity.

91. On the other hand, the implementation of the es-
cape clauses contained in human rights treaties is in es-
sence non-reciprocal, and it is inconceivable that, for
example, if a State party to the European Convention
on Human Rights makes use of the option afforded by
article 15 of that Convention,2% the other States par-
ties would be released from their own obligations under
the Convention, even with regard to the nationals of that
State.

92. The fairly frequent combination of these various
procedures further complicates their necessary?9! clas-
sification. To take but three examples:

() The optional declarations under article 36, para-
graph 2, of the ICJ Statute?? can be, and frequently are,
accompanied by reservations;

(b) States can formulate reservations to restrictive
clauses contained in escape clauses appearing in multi-
lateral conventions; the reservation by France to article 15 of
the European Convention on Human Rights (which is an es-
cape clause and, more specifically, a savings clause)?% con-
stitutes an abundantly commented2%4 illustration of this; and

199 The drafting of article 36, paragraph 3 (“The declarations referred
to above may be made unconditionally or on condition of reciproc-
ity ...”) introduces an element of uncertainty. In practice, however, op-
tional declarations under article 36, paragraph 2, are generally made on
condition of reciprocity and the Court ensures its strict observance (see,
among numerous examples: Phosphates in Morocco, Judgment, 1938,
PC.1.J, Series A/B, No. 74, p. 22, Certain Norwegian Loans, Judgment,
I.C.J. Reports 1957, pp. 23-24, and Land and Maritime Boundary be-
tween Cameroon and Nigeria, Preliminary Objections, Judgment, 1.C.J.
Reports 1998, pp. 298-299).

200 (1) In time of war or other public emergency threatening the
life of the nation any High Contracting Party may take measures
derogating from its obligations under this Convention to the extent
strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with its other obligations under
international law.

“(3) Any High Contracting Party availing itself of this right
of derogation shall keep the Secretary-General of the Council of
Europe fully informed of the measures which it has taken and the
reasons therefor ...”

201 Necessary again for the same reason (see paragraph 30 above):
in the absence of clear distinctions and definitions, it is not possible to
determine the legal regime applicable to a specific unilateral provision
or declaration.

202 See paragraphs 90 above and 191-193 below.

203 United Nations, Treaty Series, vol. 1496, annex A, p. 233. See also
paragraphs 138-139 below.

204 5ee, for example, Pellet, “La ratification par la France de la Con-
vention européenne des droits de I’lhomme”, pp. 1358-1363; Coussirat-
Coustere, “Laréserve francaise a I’article 15 de la Convention Européenne

(c) The entry into force of the derogation regimes
provided for in certain conventions can be subordinated
to the conclusion of a supplementary agreement; such
is the case, for example, of article 23, paragraph (5),
of the Convention on the recognition and enforcement
of foreign judgements in civil and commercial matters,
whereby:

In the Supplementary Agreements referred to in article 2129 the
Contracting States may agree:

(5) Not to apply this Convention to decisions rendered in the
course of criminal proceedings;

93. The Special Rapporteur hesitated for a long time
before proposing the inclusion in the Guide to Practice
of draft guidelines on alternatives to reservations. Upon
reflection, however, he found it useful to include them for
reasons comparable to those which led the Commission
to include in the Guide a section 1.4 on unilateral state-
ments other than reservations and interpretative declara-
tions;2% the Guide to Practice has a strictly “utilitarian”
purpose, and it is probably not superfluous to remind
negotiators of international conventions that within the
law of treaties there are, alongside reservations, various
approaches making it possible to modify the effects of
treaties through recourse to different procedures.

94. It seems useful, therefore, to include in the Guide
to Practice a draft guideline 1.7.1297 with the following
wording:

“1.7.1 Alternatives to reservations

“In order to modify the effects of the provisions of
a treaty in their application to the contracting par-
ties, States and international organizations may have
recourse to procedures other than reservations.”

95. The question arises whether these procedures
should be enumerated in the Guide to Practice (on the
understanding that, in any event, such an enumeration
would not be exhaustive) or whether such a list should
appear only in the commentary. Ever hoping to better
meet the needs of users, the Special Rapporteur leans to-
wards the first solution, on the understanding, however,
that procedures not specifically defined in other draft
guidelines should be defined in the commentary. Since
the Guide to Practice is not intended to become an inter-
national treaty, such a non-exhaustive enumeration does
not appear to have the same drawbacks as when this type

des Droits de I’Homme; Cohen-Jonathan, La Convention européenne des
droits de I’homme, Economica, Paris, 1989, pp. 564-566; and Tavernier,
“Article 15, pp. 493-494.

205 Article 21 provides as follows:

“Decisions rendered in a Contracting State shall not be recognized
or enforced in another Contracting State in accordance with the provi-
sions of the preceding Articles unless the two States, being Parties to
this Convention, have concluded a Supplementary Agreement to this
effect.”

206 See, in particular, Yearbook ... 1999, (footnote 75 above), p. 112,
paras. (1)—(2) of the commentary on draft guideline 1.4.

207This numbering is provisional. The Commission may perhaps
prefer to place the section provisionally numbered 1.7 on alternatives to
reservations and interpretative declarations before draft guideline 1.6 on
scope of definitions.
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of procedure is used in a codification convention. This
could be the subject of the following draft guideline:

“1.7.2 Different procedures permitting modification
of the effects of the provisions of a treaty

“1. Modification of the effects of the provisions of a
treaty by procedures other than reservations may result
in the inclusion in the treaty of:

“(a) Restrictive clauses that limit the object of the
obligations imposed by the treaty by making exceptions
and setting limits thereto;

“(b) Escape clauses that allow the contracting par-
ties not to apply general obligations in specific instances
and for a specific period of time;

“(c) Statements made under the treaty by which a
contracting party expresses its willingness to be bound
by obligations that are not imposed on it solely by
expression of its consent to be bound by the treaty.

“2.  Modification of the effects of the provisions of a
treaty may also result in:

“(a) Their suspension in accordance with the provi-
sions of articles 57 to 62 of the 1969 and 1986 Vienna
Conventions;

“(b) Amendments to the treaty entering into force
only between certain parties; or

“(c) Supplementary agreements and protocols pur-
porting to modify the treaty only as it affects the rela-
tions between certain parties.”

2. PROCEDURES FOR INTERPRETING A TREATY OTHER
THAN INTERPRETATIVE DECLARATIONS

96. Just as reservations are not the only means at the
disposal of contracting parties for modifying the appli-
cation of the provisions of a treaty, interpretative decla-
rations are not the only procedure by which States and
international organizations can specify or clarify their
meaning or scope.

97. Leaving aside the third-party interpretation mecha-
nisms provided for in the treaty,298 the variety of such
alternative procedures in the area of interpretation is
nonetheless not as great. To the best of the Special Rap-
porteur’s knowledge, hardly more than two procedures
of this type can be mentioned.

98. In the first place, it is very often the case that the
treaty itself specifies the interpretation to be given to
its own provisions. Such is the primary purpose of the
clauses containing the definition of the terms used in
the treaty.2%° Moreover, it is very common for a treaty to
provide instructions on how to interpret the obligations

208 See Simon, Linterprétation judiciaire des traités d’organisations
internationales.

209 5ee, among countless examples, article 2 of the 1969 and 1986
Vienna Conventions or article XXX of the Articles of Agreement of the
International Monetary Fund.

imposed on the parties either in the body of the treaty
itself210 or in a separate instrument.211

99. Secondly, the parties, or some of them,?2 may
conclude an agreement for the purposes of interpret-
ing a treaty previously concluded between them. This
possibility is expressly envisaged in article 31, para-
graph 3 (a), of the 1969 and 1986 Vienna Conventions,
which requires the interpreter to

take into account, together with the context:

(a) any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its provisions.

100. Moreover, it may happen that the interpretation is
“bilateralized”.23 Such is the case where a multilateral
convention relegates to bilateral agreements the task of
clarifying the meaning or scope of certain provisions.
Thus, article 23 of the Convention on the recognition
and enforcement of foreign judgements in civil and
commercial matters, referred to earlier,1* provides that
contracting States shall have the option of concluding
supplementary agreements in order, inter alia:

1. To clarify the meaning of the expression “civil and com-
mercial matters”, to determine the courts whose decisions shall
be recognized and enforced under this Convention, to define the
expression “social security” and to define the expression “habitual
residence”;

2. To clarify the meaning of the term “law” in States with
more than one legal system; ...

101. It therefore seems desirable to include in the
Guide to Practice a provision on alternatives to inter-
pretative declarations, if only for the sake of symmetry
with the proposal made above concerning alternatives
to reservations.?> On the other hand, in view of the
small number of these alternatives, it does not appear
necessary to devote a separate draft guideline to their
enumeration. A single draft guideline can cover the two
draft guidelines 1.7.1 and 1.7.2.

102. This draft guideline could be drafted as follows:
“1.7.5 Alternatives to interpretative declarations

“In order to specify or clarify the meaning or scope
of a treaty or certain of its provisions, the contracting
parties may have recourse to procedures other than in-
terpretative declarations. They may include in the treaty

210 see, here again among countless examples, article 13, paragraph 4,
of the International Covenant on Economic, Social and Cultural Rights:
“No part of this article shall be construed so as to interfere with the lib-
erty of individuals and bodies to establish and direct educational institu-
tions.”

211 See notes and supplementary provisions in annex | to GATT. This
corresponds to the possibility envisaged in article 30, paragraph 2, of the
1969 and 1986 Vienna Conventions.

212\\here all the parties to the interpretative agreement are also parties
to the original treaty, the interpretation is authentic (see paragraph (14)
of the commentary to article 27, paragraph 3 (a), of the draft articles on
the law of treaties, which became article 30, paragraph 3 (a), of the 1969
Vienna Convention (Yearbook ... 1966, vol. Il, p. 221, document A/6309/
Rev.1)); see, with regard to bilateral treaties, draft guideline 1.5.3.

213 On the “bilateralization” of reservations, see paragraphs 120-130
below, and draft guideline 1.7.4.

214 See paragraph 92 above.
215 5ee paragraphs 93-94 above.
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express provisions whose purpose is to interpret the
treaty or may conclude supplementary agreements to
that end.”

103. No special provision concerning alternatives to
conditional interpretative declarations216 appears to be
necessary: the alternative procedures listed above are
treaty-based and require only the agreement of the con-
tracting parties. It matters little, therefore, whether or
not the agreed interpretation constitutes the sine qua
non of their consent to be bound.

B. Distinction between reservations and other
procedures for modifying the effects of a treaty

104. It is sometimes easy to distinguish between the
various options available to States for modifying effects
of a treaty with reservations; sometimes, however, it is
by no means obvious how to draw such a distinction.

105. The fact that provision may be made in the treaty
itself for ways of modifying treaty commitments thus
provides no indication as to whether or not the proce-
dures chosen can be described as reservations.?’ The
problem is all the trickier in that according to the Vienna
definition, which is reflected in draft guideline 1.1 in the
Guide to Practice, the manner in which a unilateral act is
phrased or named does not constitute an element of its
definition as a reservation; a treaty may well not use the
term “reservation” in describing a method of modifying
treaty commitments, whereas the method in question
matches the definition of reservations in all respects and
must therefore be regarded as a reservation.?® As pointed
out by Droz: “It is sometimes difficult to distinguish be-
tween a reservation and an option, in terms of substance.
Some provisions are presented as options but are in
fact reservations, while other provisions whereby States
‘reserve’ certain possibilities are in fact only options.”219

106. For example, there is little doubt that the “dec-
larations” made under article 25 of the European Con-
vention on Nationality?2° constitute reservations even
though neither the title nor the relevant provision itself
contains the word “reservations”. On the other hand, in
article 17 of the Energy Charter Treaty “[e]lach Con-
tracting Party reserves the right to deny the advantages
of this Part”, even though what is involved here is much
more a restrictive clause than a reservation.

107. The fact remains that in some cases the distinc-
tion between “options” or “alternatives to reservations”
and reservations themselves does not pose any particular
problem. This is basically so in the case of two hypoth-
eses: on the one hand, when modification of the effects

216 See draft guideline 1.2.1.

217 See paragraphs 110-111 below.

218 1n this connection, see, for example, Majoros, loc. cit., p. 88.

219 _oc. cit., p. 383.

220 “Egch State may declare, at the time of signature or when depo-
siting its instrument of ratification, acceptance, approval or accession,
that it will exclude Chapter VII from the application of the Convention”
(on the subject of this provision, see paragraph 153 below). See also, for
example, article 10 of the Agreement on international humane trapping
standards, and article 19 of the Framework Convention for the protec-
tion of national minorities.

of a treaty does not result from a unilateral statement but
from a treaty procedure, despite the doctrinal confusion
that has arisen with respect to the notions of “treaty res-
ervations” or “bilateralization”, and, on the other hand,
when a unilateral statement by a State has the effect of
suspending the application of certain provisions of a trea-
ty or of the treaty as a whole or of terminating it. Much
trickier problems arise in the case of hypotheses whereby
a treaty provides that the parties may choose between
treaty provisions, by means of unilateral statements.

108. For the sake of simplicity, it is preferable to con-
sider each of the procedures in question individually
and then to compare them with the definition of reser-
vations.

1. TREATY METHODS OF MODIFYING
THE EFFECTS OF A TREATY

109. One might imagine that there is little likelihood
of confusing reservations and some of the procedures
for modifying the effects of a treaty listed in draft guide-
line 1.7.2 above, which do not take the form of unilateral
statements, but of one or more agreements between the
party to a treaty or between certain parties to the treaty.
However, whether it is a question of restrictive clauses
set out in the treaty, amendments that take effect only
as between certain parties to the treaty, or “bilateraliza-
tion” procedures, problems can arise.

(a) Restrictive clauses

110. The fact that a unilateral statement purporting
to exclude or modify the legal effect of certain provi-
sions of a treaty or of the treaty as a whole with respect
to certain specific aspects in their application to its au-
thor,22L is specifically provided for by a treaty is not suf-
ficient to characterize such a statement as either being
or not being a reservation. This is precisely the object of
“reservation clauses” that can be defined as “treaty pro-
visions [... setting] limits within which States should?22
formulate reservations and even the content of such res-
ervations”;223 however, other exclusion clauses with the
same or similar effects are nevertheless not reservations
within the precise meaning of the word, as defined by
the 1969 and 1986 Vienna Conventions and the Guide
to Practice.

111. Imbert gives two examples that highlight this
fundamental difference, by comparing article 39 of the
Revised General Act for the Pacific Settlement of In-
ternational Disputes??* with article 27 of the European
Convention for the Peaceful Settlement of Disputes.?25
Under article 39, paragraph 2, of the Revised General

221 ee draft guidelines 1.1 and 1.1.1.

222 |t would be more accurate to use the word “may”.

223 Imbert, Les réserves aux traités multilatéraux, p. 12. If the Com-
mission decides to devote part of the Guide to Practice to definitions
(other than the part on reservations and interpretative declarations), it
would be desirable to include a definition of reservation clauses. “Ne-
gotiated reservations” (see paragraphs 164 et seq. below) fall within
this category.

224 Article 38 of the General Act (Pacific Settlement of International
Disputes) of 26 September 1928 was similarly worded.

225 |mbert, op. cit., p. 10.
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Act, reservations that are exhaustively enumerated must
be indicated at the time of accession and

may be such as to exclude from the procedure described in the
present Act:

(a) Disputes arising out of facts prior to the accession either of
the Party making the reservation or of any other Party with whom
the said Party may have a dispute;

(b) Disputes concerning questions which by international law
are solely within the domestic jurisdiction of States.

Avrticle 27 of the European Convention reads:
The provisions of this Convention shall not apply to:

(a) Disputes relating to facts or situations prior to the entry
into force of this Convention as between the Parties to the dis-
pute;

(b) Disputes concerning questions which by international law
are solely within the domestic jurisdiction of States.

112. There are striking similarities here: in both cases
the aim is to exclude identical types of disputes from
methods of settlement provided for by the treaty in ques-
tion. However, the two approaches “work” differently: in
the European Convention for the Peaceful Settlement of
Disputes the exclusion is comprehensive and based on
the treaty itself; in the Revised General Act for the Pa-
cific Settlement of International Disputes the exclusion
is just one of a number of possibilities available to States
parties, and this exclusion is permitted by the treaty but
takes effect only if a unilateral statement is made at the
time of accession.?2® Article 39 of the Revised General
Act is a reservation clause; article 27 of the European
Convention is a restrictive clause that limits the “object
of the obligations imposed by the treaty by making ex-
ceptions and setting limits thereto”, as stated in the defi-
nition proposed above, in draft guideline 1.7.2.

113. There are many such restrictive clauses, in trea-
ties on a wide range of subjects, such as the settle-
ment of disputes,?? the safeguarding of human rights,228

2261t js therefore not entirely accurate to assert, as Imbert does, that
“in practice, article 27 of the European Convention produces the same
result as a reservation in respect of the General Act” (ibid.). This is true
only of the reserving State’s relations with other parties to the Revised
General Act for the Pacific Settlement of International Disputes, and
not of such other parties’ relations among themselves, to which the
treaty applies in its entirety.

227 |n addition to article 27 of the above-mentioned European
Convention, see, for example, article | of the Agreement between Great
Britain and France, providing for the Settlement by Arbitration of cer-
tain Classes of Questions which may arise between the two Govern-
ments (London, 14 October 1903) (British and Foreign State Papers,
1902-1903, vol. 96, p. 35), which has served as a model for a great
number of subsequent treaties:

“Differences which may arise of a legal nature, or relating to
the interpretation of treaties existing between the two Contracting
Parties, and which it may not have been possible to settle by di-
plomacy, shall be referred to the Permanent Court of Arbitration
established at The Hague by the Convention of the 29 July 1899,
provided, nevertheless, that they do not affect the vital interests, the
independence, or the honour of the two Contracting States, and do
not concern the interests of third Parties.”

228 gee the references to “clawback clauses” (footnote 184 above).
For example (again, there are innumerable examples), article 4 of the
International Covenant on Economic, Social and Cultural Rights:

“The States Parties to the present Covenant recognize that, in
the enjoyment of those rights provided by the State in conformity
with the present Covenant, the State may subject such rights only to
such limitations as are determined by law only insofar as this may be

protection of the environment,2? trade,230 and the law
of armed conflicts.23!

114. At first glance, there would appear to be no likeli-
hood of confusion between such restrictive clauses and
reservations. However, not only is language usage de-
ceptive and “terms such as ‘public order reservations’,
‘military imperatives reservations’, or ‘sole competence
reservations’ are frequently encountered”,232 but au-
thors, including the most distinguished among them,
have caused an unwarranted degree of confusion. For
example, in an oft-quoted passage?33 from the dissent-
ing opinion that he appended to the ICJ judgment in the
Ambatielos case, Judge Zoricic stated the following:

A reservation is a provision agreed upon between the parties to a
treaty with a view to restricting the application of one or more of
its clauses or to clarifying their meaning.34

115. More ambiguously, but nevertheless in an unfor-
tunate manner, Scelle also causes confusion in defining
areservation as “a treaty clause™ emanating from one or
several” Governments that have signed or acceded to a
treaty setting up a legal regime that derogates from the
general treaty regime”.235

116.  Although the confusion appears to be only doc-
trinal, the Commission could help to clear up the mis-
understandings in question if it were to include in the
Guide to Practice, an appropriate draft guideline, which
could be inserted in section 1.7 on alternatives to reser-
vations236 and would read:

“1.7.3 Restrictive clauses

compatible with the nature of these rights and solely for the purpose
of promoting the general welfare in a democratic society.”

229 gee article VI (Exemptions and other special provisions relating
to trade) of the Convention on International Trade in Endangered Spe-
cies of Wild Fauna and Flora, or article 4 (Exceptions) of the Conven-
tion on Civil Liability for Damage Resulting from Activities Dangerous
to the Environment.

2305ee articles X1l (Restrictions to safeguard the balance of
payments), XIV (Exceptions to the rule of non-discrimination),
XX (General exceptions) and XXI (Security exceptions) of GATT.

231 gee article 3 common to the Geneva Conventions of 12 August
1949 (minimum level of protection).

232 |mbert, op. cit., p. 10. For an example of a “public order reserva-
tion”, see the first paragraph of article 6 of the Convention regarding
the Status of Aliens in the respective Territories of the Contracting Par-
ties: “For reasons of public order or safety, States may expel foreign-
ers domiciled, resident, or merely in transit through their territory.” For
an example of a “sole competence reservation”, see article 3, para-
graph 11, of the United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances: “Nothing contained in
this article [on ‘offences and sanctions’] shall affect the principle that
the description of the offences to which it refers and of legal defences
thereto is reserved to the domestic law of a party and that such offences
shall be prosecuted and punished in conformity with that law.”

233 3ee Fitzmaurice, “The law and procedure of the International
Court of Justice 1951—4: treaty interpretation and other treaty points”,
pp. 272-273; however, although he quotes this definition with apparent
approval, this distinguished author departs from it considerably in his
commentary.

234 Ambatielos, Preliminary Objection, Judgment, 1.C.J. Reports
1952, p. 76.

235 précis de droit des gens: Principes et systématique, p. 472.

236 Another option would be to include it in section 1.1 on the defi-
nition of reservations.
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“A provision in a treaty that purports to limit or re-
strict the scope or application of more general rules
contained in the treaty does not constitute a reservation
within the meaning of the present Guide to Practice.”

(b) Amendments that enter into effect only
as between certain parties to a treaty

117. It would not appear to be necessary to dwell on
another treaty procedure that would facilitate flexible
application of a treaty: amendments (and additional pro-
tocols) that enter into effect only as between certain par-
ties to a treaty.

118. This procedure, which is provided for in ar-
ticle 40, paragraphs 4-5,237 (and article 30, para-
graph 4)2%8 and article 41239 of the 1969 and 1986
Vienna Conventions,?4? is applied as a matter of rou-

237 Article 40. Amendment of multilateral treaties:

“4.  The amending agreement does not bind any State already
a party to the treaty which does not become a party to the amending
agreement; article 30, paragraph 4 (b), applies in relation to such
State.

“5.  Any State which becomes a party to the treaty after the
entry into force of the amending agreement shall, failing an expres-
sion of a different intention by that State:

“(a) be considered as a party to the treaty as amended; and

“(b) be considered as a party to the unamended treaty in relation
to any party to the treaty not bound by the amending agreement.”

238 Article 30. Application of successive treaties relating to the same
subject matter:

“3. When all the parties to the earlier treaty are parties also to
the later treaty but the earlier treaty is not terminated or suspended
in operation under article 59 [on termination or suspension of the
operation of a treaty implied by conclusion of a later treaty], the
earlier treaty applies only to the extent that its provisions are com-
patible with those of the later treaty.

“4, When the parties to the later treaty do not include all the
parties to the earlier one:

“(a) as between States Parties to both treaties the same rule
applies as in paragraph 3;

“(b) as between a State party to both treaties and a State party
to only one of the treaties, the treaty to which both States are parties
governs their mutual rights and obligations.”

239 Article 41. Agreements to modify multilateral treaties between
certain of the parties only:

“1. Two or more of the parties to a multilateral treaty may
conclude an agreement to modify the treaty as between themselves
alone if:

“(a) the possibility of such a modification is provided for by
the treaty; or

“(b) the modification in question is not prohibited by the treaty
and:

“(i) does not affect the enjoyment by the other parties of

their rights under the treaty or the performance of their
obligations;

“(i1) does not relate to a provision, derogation from which is
incompatible with the effective execution of the object
and purpose of the treaty as a whole.

“2. Unless in a case falling under paragraph 1 (a) the treaty
otherwise provides, the parties in question shall notify the other
parties of their intention to conclude the agreement and of the
modification to the treaty for which it provides.”

20|n its commentary to the corresponding draft articles
(art. 40 (former draft art. 36), paras. 4-5, art. 30 (former draft art. 26),
para. 4, and art. 41 (former draft art. 37)), the Commission takes great
care to distinguish between “formal amendments” and agreements
making “modifications” (see Yearbook ... 1966 (footnote 212 above),
p. 232, para. (3) of the commentary to part IV, and p. 235, para. (1) of

tine. Even if, in terms of its general approach and as
regards some aspects of its legal regime (respect for the
fundamental characteristics of the treaty, though it does
not contain a reference to its “object and purpose”), it is
similar to procedures that characterize reservations, it
is nonetheless very different in many respects:

(a) The flexibility it achieves is not the product
of a unilateral statement by a State, but of agreement
between two or more parties to the initial treaty;

(b) Such agreement may be reached at any stage,
generally following the treaty’s entry into effect for its
parties,?*1 which is not so in the case of reservations that
must be formulated at the time of the expression of con-
sent to be bound, at the latest;

(c) Itis not a question here of excluding or modify-
ing the legal effect of certain provisions of the treaty in
their application, but in fact of modifying the provisions
in question themselves;242

(d) Moreover, whereas reservations can only limit
their author’s treaty obligations or make provision for
equivalent ways of implementing a treaty,?*> amend-
ments and protocols can have the effect of both extend-
ing and limiting the obligations of States and interna-
tional organizations parties to a treaty.

119. Since there is no fear of confusion in the case of
reservations, no clarification is called for and it would
appear unnecessary to devote a specific guideline in the
Guide to Practice to drawing a distinction which is al-
ready quite clear. It will suffice to mention that in this
case there is a possible alternative to reservations, in draft
guideline 1.7.2, as suggested above. However, some spe-
cific agreements concluded between two or more States
Parties to basic treaties purporting to produce the same
effects as those produced by reservations pose special
problems, and it would be possible (and desirable) to
combine the two in a single draft guideline.24

(c) “*Bilateralization™ of ““reservations”

120. These specific agreements, which are sometimes
equated with reservations, fall within the category of
the “bilateralization” method, the doctrine of which was
examined at the Hague Conference on Private Interna-
tional Law on the occasion of the adoption of the Con-
vention on the recognition and enforcement of foreign
judgements in civil and commercial matters.

121. The bilateralization regime has been described
as permitting “contracting States, while being par-
ties to a multilateral convention, to choose the part-

the commentary to article 41 (former draft art. 37)). Such a distinction
does not seem relevant for the purposes of a comparison with reserva-
tions.

241 This is not always the case, however; see the well-known Agree-
ment relating to the implementation of Part XI of the United Nations
Convention on the Law of the Sea of 10 December 1982.

242|n this connection, see Ruda, “Reservations to treaties”,
pp. 107-108.

243 Cf, draft guidelines 1.1.5-1.1.6 and, on the other hand, 1.4.1,
1.4.2and 1.5.1.

244 See draft guideline 1.7.4 and paragraph 130 below.



Reservations to treaties 167

ners with which they will proceed to implement the
regime provided for”.24% This is not an innovation of
the Convention on the recognition and enforcement
of foreign judgements in civil and commercial mat-
ters, since it can be traced back to article XXXV, para-
graph 1, of GATT.246 Moreover, a number of conven-
tions on private international law adopted earlier in the
context of the Hague Conference on Private Interna-
tional Law had already at least partially achieved the
goal of free choice of partners, by allowing the parties
to refuse to be bound vis-a-vis States that had not par-
ticipated in the conventions’ adoption2*’ or making the
effect of the accession of such States subject to the spe-
cific consent of contracting States.2*® The same applies
to article 37, paragraph 3, of the European Convention
on State Immunity, adopted in the context of the Council
of Europe.24?

245 Hoogstraten, “Létat présent de la Conférence de La Haye de droit
international privé”, p. 387.

246 “This Agreement, or alternatively Article Il of this Agreement,
shall not apply as between any contracting party and any other contrac-
ting party if

“(a) the two contracting parties have not entered into tariff negotia-

tions with each other, and

“(b) either of the contracting parties, at the time either becomes a
contracting party, does not consent to such application.”

See Imbert, op. cit., p. 199. The practice of “lateral agreements” (see
Carreau and Juillard, Droit international économique, pp. 54-56 and
126-127) has accentuated this bilateralization. See also article XIII of
the Marrakesh Agreement Establishing the World Trade Organization.

247 see, for example, article 13, paragraph 4, of the Convention
concerning recognition of the legal personality of foreign companies,
associations and instititutions: “The adhesion shall have effect only
for relations between the adhering State and States which do not make
objection within six months from such communication” (quoted by
Imbert, op. cit., p. 200, who also refers to article 12 of the Convention
Abolishing the Requirement of Legalisation for Foreign Public Docu-
ments, article 31 of the Convention on the Recognition and Enforce-
ment of Decisions Relating to Maintenance Obligations, and article
42 of the Convention concerning the International Administration of
the Estates of Deceased Persons). For more recent examples, see ar-
ticle 44, paragraph 3, of the Convention on Protection of Children and
Cooperation in respect of Intercountry Adoption; article 58, paragraph
3, of the Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in Respect of Parental Responsibility
and Measures for the Protection of Children; and article 54, paragraph 3,
of the Convention on the International Protection of Adults.

248 see, for example, article 17, paragraphs 2-3, of the Convention
concerning the recognition and enforcement of decisions relating to
maintenance obligations towards children:

“The Convention shall enter into force, between the acceding
State and the State declaring acceptance of such accession on
the sixtieth day following the date of deposit of the instrument of
accession.

“The accession shall have effect only in relations between the
acceding State and those Contracting States which have declared
that they accept such accession ... ”

(Quoted by Imbert, op. cit., p. 200, who also refers to article 13 of the
Convention on the Jurisdiction of the Selected Forum in the Case of
International Sales of Goods, article 21 of the Convention concerning
the powers of authorities and the law applicable in respect of the protec-
tion of infants, article 39 of the Convention on the taking of evidence
abroad in civil or commercial matters, article 28 of the Convention on
the recognition of divorces and legal separations, and article 18 of the
Convention on the law applicable to traffic accidents; see also Jenard,
“Une technique originale: la bilatéralisation de conventions multilaté-
rales”, p. 389).

249« if a State having already acceded to the Convention notifies
the Secretary General of the Council of Europe of its objection to the
accession of another non-member State, before the entry into force of
this accession, the Convention shall not apply to the relations between
these two States.”

122. The general approach involved in this procedure
is not comparable with the approach on which the reser-
vations method is based; it allows a State to exclude by
means of its silence or by means of a specific declara-
tion, the application of a treaty as a whole in its rela-
tions with one or more other States and not to exclude
or to modify the legal effect of certain provisions of a
treaty or of the treaty as a whole with respect to certain
aspects. It is more comparable with statements of non-
recognition, where such statements purport to exclude
the application of a treaty between a declaring State and
the non-recognized entity.2%0

123. However, in response to a Belgian proposal, the
Convention on the recognition and enforcement of for-
eign judgements in civil and commercial matters goes
further than these traditional bilateralization methods. It
not only makes the Convention’s entry into effect with
respect to relations between two States subject to the
conclusion of a supplementary agreement,25! but it also
permits the two States to modify their commitment inter
se within the precise limits set in article 23;252

In the Supplementary Agreements referred to in article 21 the Con-
tracting States may agree: ...

Below is a list of 22 possible ways of modifying the
Convention, whose purposes, as summarized in the
explanatory report of C. N. Fragistas, are as follows:

1. To clarify a number of technical expressions used by the Conven-
tion whose meaning may vary from one country to another (article 23
of the Convention, Nos. 1, 2, 6 and 12);

2. To include within the scope of the Convention matters that do not
fall within its scope (article 23 of the Convention, Nos. 3, 4 and 22);

3. To apply the Convention in cases where its normal requirements
have not been met (article 23 of the Convention, Nos. 7, 8, 9, 10, 11,
12 and 13);

4. To exclude the application of the Convention in respect of matters
normally covered by it (article 23 of the Convention, No. 5);

5. To declare a number of provisions inapplicable (article 23 of the
Convention, No. 20);

6. To make a number of optional provisions of the Convention man-
datory (article 23 of the Convention, Nos. 8 bis and 20);

7. To regulate issues not settled by the Convention or adapt a
number of formalities required by it to domestic legislation (article
23 of the Convention, Nos. 14, 15, 16, 17, 18 and 19).2%3

124. According to Imbert, many of these alternatives
“simply permit States to define words or to make provi-
sion for procedures; however, a number of them restrict
the effect of the Convention and are genuine reserva-

250 see draft guideline 1.4.3 and paragraphs (5)—(9) of the commen-
tary (Yearbook ... 1999 /(footnote 75 above), pp. 114-116).

251 See footnote 205 above for the text of article 21 of the Conven-
tion.

252 Mentioned above in paragraphs 92 and 100. The initial Belgian
proposal did not envisage this possibility of modification, which was
established subsequently as the discussions progressed (see Jenard, loc.
cit., pp. 392-393).

253 The Hague Conference on Private International Law, Actes et
documents de la session extraordinaire, 13 to 26 April 1966, Exécution
des jugements (The Hague, Imprimerie nationale, 1969), p. 364. See
also Droz, “Le récent projet de Convention de La Haye sur la recon-
naissance et I’exécution des jugements étrangers en matiére civile et
commerciale”, p. 240.
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tions (particularly those set out in paragraphs 5, 8, 13,
19 and 20)”.25* The Special Rapporteur does not agree.

125. These options, which permit States concluding a
supplementary agreement to exclude from the applica-
tion of the basic treaty certain categories of jurisdiction-
al decisions or not to apply certain provisions thereof,
either as a general rule or in particular circumstances, do
indeed purport to exclude or modify the legal effect of
certain provisions of the treaty or of the treaty as a whole
with respect to certain specific aspects, in their applica-
tion to the two States. However, and this is a fundamen-
tal difference, such exclusions or modifications are not
the product of a unilateral statement, which constitutes
an essential element of the definition of reservations,2%°
but, rather, an agreement between two of the States par-
ties to the basic treaty that does not affect the other con-
tracting parties to the treaty.

126. As Droz states, “if such provisions had been set
out in the body of the Treaty itself, they would have con-
stituted genuine reservations,2°® but as a result of bilat-
eralization they are confined to relations between two
partners. The wish to eliminate the classic reservation
system is obvious”.257

The system leads to the elaboration of two instruments: a multilat-
eral convention, on the one hand, and a supplementary agreement,
on the other, which, although based on the multilateral convention,
nevertheless has an independent existence.258

The supplementary agreement is, so to speak, an instru-
ment that is not a prerequisite for the entry into effect of
the treaty, but for ensuring that the treaty has effects on re-
lations between the two States concluding the agreement,
since its effects will otherwise be diminished (and it is
in this respect that its similarity to the reservations pro-
cedure is particularly obvious) or increased; however, its
treaty nature precludes any equation with reservations.

127. The Convention on the recognition and enforce-
ment of foreign judgements in civil and commercial mat-
ters is not the only treaty that makes use of this procedure
of pairing a basic convention and a supplementary agree-
ment, thus permitting the introduction to the convention
of alternative contents, even though the convention is a
typical example and probably a more refined product.
Reference may also be made, inter alia, t0:2% article 20
of the Convention on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Mat-
ters, which permits contracting States to “agree to dis-
pense with” a number of provisions; “but its application
is not based on the free choice of a partner”; 260 article 34
of the Convention on the Limitation Period in the Inter-
national Sale of Goods, which prompts the same com-

254 Imbert, op. cit., p. 200.

255 See draft guideline 1.1.

256 See paragraphs 110-116 above, including draft guideline 1.7.3.
257 «|_es réserves et les facultés ...”, p. 391.

258 Jenard, Rapport du Comité restreint sur la bilatéralisation, The
Hague Conference on Private International Law (see footnote 253
above), p. 145. See also the explanatory report by Fragistas, ibid.,
pp. 363-364.

259 These examples are taken from Imbert, op. cit., p. 201.

260 |bid.; see also Droz, “Les réserves et les facultés ...”, pp. 390-391.
In fact, this procedure bears a resemblance to amendments between
certain parties to the basic convention alone.

ment; articles 26, 56 and 58 of the European Convention
on Social Security, which with similar wording states:

The application [of certain provisions] as between two or more Con-
tracting Parties shall be subject to the conclusion between those Parties
of bilateral or multilateral agreements which may also contain appropri-
ate special arrangements;

or, for more recent examples: article 39, paragraph 2, of
the Convention on Protection of Children and Coopera-
tion in respect of Intercountry Adoption:

Any Contracting State may enter into agreements with one or more
other Contracting States, with a view to improving the application
of the Convention in their mutual relations. These agreements may
derogate only from the provisions of Articles 14 to 16 and 18 to 21.
The States which have concluded such an agreement shall transmit a
copy to the depositary of the Convention.261

or article 5 (Voluntary extension) of the Convention on
the Transboundary Effects of Industrial Accidents:

Parties concerned should, at the initiative of any of them, enter into
discussions on whether to treat an activity not covered by Annex | as a
hazardous activity ... Where the Parties concerned so agree, this Con-
vention, or any part thereof, shall apply to the activity in question as if
it were a hazardous activity.

128. It seems inappropriate to devote a draft guideline
to bilateralization as such since this treaty procedure
does not have a ratione materiae effect but, rather, a
ratione personae effect. On the other hand, there are
quite powerful reasons in favour of a draft guideline on
“bilateralized reservations” purporting to produce, in
the relations of parties to a supplementary agreement,
the same effect as that produced by reservations proper
with which they are sometimes wrongly equated.

129. Such a draft guideline might read:

“1.7.4 [‘Bilateralized reservations’] [Agreements
between States having the same object as reservations]

“An agreement [, concluded under a specific provi-
sion of a treaty,] by which two or more States purport to
exclude or to modify the legal effect of certain provisions
[of the] [of a] treaty or of the treaty as a whole in their
application to their relations inter se does not constitute
a reservation within the meaning of the present Guide
to Practice.”

130. The alternative titles proposed for this draft
guideline are intended to indicate that two approaches
are conceivable: the Commission may wish to limit the
guideline strictly to supplementary “bilateralization”
agreements and, in that event, the logical title is the first
one (even though using inverted commas does not work
well)262 and it would be desirable to include in the text
the wording inside square brackets: or the Commission
may wish to opt for a more general formulation to cover
comprehensively all agreements containing deroga-
tions, in other words, both “bilateralized reservations”

261 Once again, one cannot truly speak of bilateralization in a strict
sense since this provision does not call for the choice of a partner.
See also article 52 of the Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Cooperation in respect of Parental Res-
ponsibility and Measures for the Protection of Children, or article 49 of
the Convention on the International Protection of Adults.

262 |nverted commas were used in the title of draft guideline 1.5.1
on reservations to bilateral treaties, but that approach was criticized by
Spain in the Sixth Committee (see footnote 135 above).
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and amendments and protocols between certain parties
to treaties only and the second solution (without the
words inside square brackets) would seem to be prefer-
able. The Special Rapporteur himself has a preference
for the second alternative, in the interest of achieving
the greatest completeness possible, even though, as in-
dicated above,26% amendments and protocols do not give
rise to serious problems of definition vis-a-vis reserva-
tions. In either case, the nuances of the various possible
formulations should be discussed in the commentary to
this draft guideline.

2. UNILATERAL DECLARATIONS PURPORTING TO SUS-
PEND A TREATY OR CERTAIN PROVISIONS THEREOF

131. Unlike in the case of the procedures considered
above, which reflect agreement between the parties to the
treaty or between certain parties to it, the notifications in
question in this paragraph are unilateral statements just
as reservations are. And as in the case of reservations,
they can purport to exclude the legal effect of certain
provisions of a treaty in their application to the author
of the notification, but only on a temporary basis. They
can also suspend application of the treaty as a whole;
in such cases, they are subject to the same legal regime
as in the case of notifications of withdrawal or termina-
tion. Even though they are generally considered from a
different angle, notifications made under a waiver or es-
cape clause differ from the preceding clauses only with
respect to their legal basis (since provision is made for
them by means of a treaty provision, and not in the form
of the general international law of treaties).

(a) Natifications of suspension, denunciation or
termination of a treaty

132. Under article 65, paragraph 1, of the 1969 and
1986 Vienna Conventions:

A party which, under the provisions of the present Conven-
tion,2%4 invokes either a defect in its consent to be bound by a
treaty or a ground for impeaching the validity of a treaty, termi-
nating it, withdrawing from it or suspending its operation, must
notify the other parties of its claim. The notification shall indicate
the measure proposed to be taken with respect to the treaty and the
reasons therefor.

133. Unquestionably, unilateral statements are
what are being dealt with here. However, that is
where all possible comparisons with reservations
end. These notifications do not purport “to exclude
or to modify the legal effect of certain provisions*
of the treaty”, “or of the treaty as a whole with re-
spect to certain specific aspects*”,265 but to put an
end to the instrument that the treaty constitutes (in
the case of notification of termination,25¢ to treaty
relations (in the case of notification of withdrawal
or denunciation of a multilateral treaty)257 or to re-
lease “the parties between which the operation of the

263 |In paragraphs 117-119.

264 See paragraph 73 above.

265 See draft guidelines 1.1 and 1.1.1.

266 See the 1969 and 1986 Vienna Conventions, art. 70, para. 1.
267 |bid., para. 2.

treaty is suspended from the obligation to perform
the treaty [as a whole] in their mutual relations dur-
ing the period of the suspension”.268

134. The problem of a possibly increasing similarity
to reservations could, however, arise if the suspension
did not affect the treaty as a whole, but only certain
provisions thereof: in such a case,?%9 it is indeed a
question of temporarily excluding the legal effect of
certain provisions of a treaty in their application to
the State or international organization that made the
notification of partial suspension. And the temporary
nature of such exclusion is not a decisive element
in the differentiation from reservations, since reser-
vations may be formulated for just a fixed period.2’0
Moreover, reservation clauses can impose such a pro-
visional nature.2’1

135. However, even in the case of a notification
of partial suspension, a fundamental element of the
definition of reservations is still lacking, since it can
be assumed that such a notification is not made by
a State “when signing, ratifying, formally confirm-
ing, accepting, approving or acceding to a treaty or
by a State when making a notification of succession
to a treaty”2’2 or, more generally, b}/ its author when
“expressing consent to be bound”,273 but, on the con-
trary, after the treaty has taken effect for the author,
which suffices in order to distinguish clearly between
such unilateral statements and reservations.

136. Furthermore, the 1969 and 1986 Vienna Con-
ventions make such statements subject to a legal
regime that differs clearly from the reservations re-
gime.274

268 |pid., art. 72, para. 1 (a).

269 This possibility is not excluded by the 1969 and 1986 Vienna
Conventions (despite their obvious caution); see article 57 (Suspension
of the operation of a treaty under its provisions or by consent of the
parties), subparagraph (a), and article 44 (Separability of treaty provi-
sions) of those two Conventions. See Reuter, “Solidarité et divisibilité
des engagements conventionnels”, also reproduced in Reuter, Le dé-
veloppement de I’ordre juridique international: écrits de droit inter-
national, pp. 361-374.

210 Horn offers the example of ratification by the United States of
the Convention on Extradition, with the reservation that certain pro-
visions thereof should not be applicable to the United States “... until
subsequently ratified in accordance with the Constitution of the United
States of America” (Reservations and Interpretative Declarations to
Multilateral Treaties, p. 100).

271 See article 25, paragraph 1, of the European Convention on the
Adoption of Children, and article 14, paragraph 2, of the European
Convention on the Legal Status of Children Born out of Wedlock,
whose wording is identical:

“A reservation shall be valid for five years from the entry into
force of this Convention for the Contracting Party concerned. It may
be renewed for successive periods of five years by means of a decla-
ration addressed to the Secretary General of the Council of Europe
before the expiration of each period”;

or article 20 of the Convention on the recognition of divorces and legal
separations, which authorizes contracting States which do not provide
for divorce to reserve the right not to recognize a divorce, but whose
paragraph 2 states: “This reservation shall have effect only so long as
the law of the State utilizing it does not provide for divorce.”

212 Draft guideline 1.1.

273 Draft guideline 1.1.2.

274 See, in particular, articles 65, 67-68 and 72.
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(b) Notifications made under a waiver or
an escape clause

137. It can happen that the suspension of the effect of
the provisions of a treaty is the result of a notification
not made, as in the hypothesis considered above, under
the rules of general international treaty law, but on the
basis of specific provisions set out in the treaty itself.

138. Asindicated above,2’®such escape clauses fall into
two categories:2’6 waivers and escape clauses. Although
some authors do not draw a clear distinction between the
two,2’” it can be assumed that escape clauses permit a
contracting party temporarily not to meet certain treaty
requirements owing to the difficulties it is encountering
in fulfilling them as a result of special circumstances,
whereas waivers, which produce the same effect, must
be authorized by the other contracting parties or by an
organ responsible for monitoring treaty implementation.
That is to say, notifications made on the basis of an
escape clause produce effects ipso facto, owing solely
to the fact that they are notified to the other parties or
to the depositary by the beneficiary State, whereas only
authorization by the other contracting States or, more
often, by an organ of an international organization, gives
effect to notifications under a waiver.

139. A comparison of article XIX, paragraph 1 (a),
and article XXV, paragraph 5, of GATT shows the
difference clearly.278 The former article reads:

If, as a result of unforeseen developments and of the effect of the
obligations incurred by a contracting party under this Agreement,
including tariff concessions, any product is being imported into
the territory of that contracting party in such increased quantities
and under such conditions as to threaten serious injury to domestic
producers in that territory of like or directly competitive products,
the contracting party shall be free, in respect of such product, and
to the extent and for such time as may be necessary to prevent or
remedy such injury, to suspend the obligation in whole or in part
or to withdraw or modify the concession.27®

This is an escape clause. On the other hand, the general
provision laid down in article XXV, paragraph 5 (entitled
“Joint Action by the Contracting Parties”), is a waiver:

In exceptional circumstance not elsewhere provided for in
this Agreement, the Contracting Parties may waive an obligation
imposed upon a contracting party by this Agreement; Provided
that any such decision shall be approved by a two-thirds majority

275 Para. 83.

276 See Nguyen Quoc Dinh, Daillier and Pellet, Droit international
public, pp. 218 and 302.

277 Manin provides a broad definition of “escape clauses”, which
covers both escape clauses sensu stricto and waivers:

“The term ‘escape clauses’ is used to refer to the provisions set
out in certain international agreements which offer contracting par-
ties which invoke them the option of temporarily derogating, either
fully or partially, from the provisions contained in such agree-
ments as and when certain circumstances justify their application
upon completion of a procedure determined by each agreement
considered”

(“A propos des clauses de sauvegarde”, p. 1). See also see Virally, loc.
cit., pp. 14-15, and Ouguergouz, loc. cit., p. 290.

278 See Carreau and Juillard, op. cit., p. 104. Article 15 of the Euro-
pean Convention on Human Rights (see footnote 200 above) provides
another well-known example of an escape clause, in a very different
field.

219This option has been regulated but not abolished by the Agree-
ment on Safeguards contained in annex IA to the Marrakesh Agreement
Establishing the World Trade Organization.

of the votes cast and that such majority shall comprise more than
half of the contracting parties.280

140. The shared characteristic of these two types of
clause is that they authorize States parties to the treaty
containing them to suspend their treaty obligations
temporarily. In that respect they bear a similarity to
reservations, without there being any reason to focus
on the distinction between escape clauses and waivers,
since a treaty may make the formulation of a reservation
subject to the reactions of the other parties,281 which
means that it is closer to a waiver than to an escape
clause.

141. As stated by Manin,

[T]he identical approach taken in the case of the two methods is
noteworthy. Both approaches appear to show little concern for the
integrity of an international agreement, since they prefer a more
universal application thereof. The option of formulating reser-
vations is an element that is likely to promote more widespread
acceptance of international treaties. Similarly, the fact that it is
possible to release oneself or be released for a given period of
time from one’s international obligations is such as to encourage
a hesitant State to enter finally into a commitment that offers it a
number of advantages.82

142. “There, however, the similarity between the two
procedures ends.”283 In fact, in the case of a reservation,
the partners of the reserving State or international
organization are informed at the outset of the limits on
the commitment of that State or organization, whereas
in the case of a declaration under an escape clause, the
aim is to remedy unforeseeable difficulties arising from
the application of the treaty. The time element of the
definition of reservations is thus absent, as it is in the
case of all unilateral statements purporting to suspend
the provisions of a treaty.284

143. For the sake of completeness, a guideline with
the following wording could be included in section 1.4
of the Guide to Practice, on unilateral statements other
than reservations and interpretative declarations:

“A unilateral declaration by which a State or an in-
ternational organization purports to notify its intention
to suspend the application of [all or] certain provisions
of a treaty [whether in application of an escape clause
or a waiver or under general rules on the suspension
of treaties] is outside the scope of the present Guide to
Practice”

144. However, since there is no likelihood of serious
confusion between such notifications and reservations it
is not essential to include such a guideline in the Guide
to Practice.

280 The same applies, for example, to article VIII, section 2 (a), of
the Articles of Agreement of the International Monetary Fund: “... no
member shall, without the approval of the Fund,* impose restrictions
on the making of payments and transfers for current international tran-
sactions.”

281 See the examples given by Imbert, op.cit., pp. 174-176.

282 Manin, loc. cit., p. 3.

283 |pid.

284 See paragraph 135 above. See also, in that connection, Spilio-
poulou Akermark, loc. cit., pp. 501-502.
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3. PROCEDURES PROVIDING FOR A CHOICE BETWEEN
PROVISIONS OF A TREATY BY MEANS OF
A UNILATERAL STATEMENT

145. The distinction between reservations on the one
hand, and unilateral statements made on the basis of a
treaty clause which allows States to choose between the
treaty’s provisions, on the other hand, however, proves to
be far more problematic.

146. Inan effort to clarify this matter, it would be use-
ful to look at in succession:

(a) Statements by which a State, exercising an op-
tion provided for in a treaty, excludes the application of
certain provisions of the treaty;

(b) Statements by which, conversely, a State accepts
obligations which the treaty specifically presents as
being optional;

(c) Lastly, statements by which a State chooses be-
tween obligations deriving from a treaty, again in exer-
cise of an option provided for in the treaty itself.

147. Three preliminary comments must be made
here:

(a) First, the specific purpose of these unilateral
statements is, once again, to modify the application of
the treaty to which they relate in order to facilitate ac-
cession thereto; in this way such statements come close
to being reservations as defined in the 1969 and 1986
Vienna Conventions and the Guide to Practice;

(b) Secondly, as has already been noted,28® the fact
that such options are provided for in the treaty whose
application they seek to modify clearly does not of it-
self afford sufficient grounds for distinguishing between
such unilateral statements and reservations: the purpose
of reservation clauses is also to allow States to suspend
the application of certain provisions of the treaty even
though this may entail certain conditions;

(c) Thirdly, and lastly, the distinction between the
three formulas above is not always obvious,28¢ particu-
larly as they can occasionally be combined. Neverthe-
less, from an intellectual standpoint, they can and must
be considered separately when comparing them to res-
ervations as defined in draft guideline 1.1 and those that
follow.

(a) Unilateral statements excluding the application
of certain provisions of a treaty under an
exclusionary clause

148. This case is dealt with in article 17, paragraph 1,
of the 1969 and 1986 Vienna Conventions:

Without prejudice to articles 19 to 23, the consent of a State [or of an
international organization] to be bound by part of a treaty is effective
only if the treaty so permits ...

149. This provision, which was adopted without modi-
fication at the United Nations Conference on the Law of

285 See paragraph 110 above.
286 For examples, see paragraphs 180 and 203—-204 below.

Treaties,?8” is explained by the Commission as follows
in its final report of 1966 on the draft articles on the law
of treaties:

Some treaties expressly authorize States to consent to a part
or parts only of the treaty or to exclude certain parts, and then, of
course, partial ratification, acceptance, approval or accession is
admissible. But in the absence of such a provision, the established
rule is that the ratification, accession etc. must relate to the treaty
as a whole. Although it may be admissible to formulate reserva-
tions to selected provisions of the treaty under the rule stated in
article 16 [19 in the text of the Convention], it is inadmissible to
subscribe only to selected parts of the treaty. Accordingly, par-
agraph 1 of the article lays down that, without prejudice to the
provisions of articles 16 to 20 [19 to 23] regarding reservations
to multilateral treaties, an expression of consent by a State to be
bound by part of a treaty is effective only if the treatay or the other
contracting States authorize such a partial consent.288

150. One thing that is immediately obvious about this
provision is the fact that while it appears in part 1, sec-
tion 1 (Conclusion of treaties), it creates alink with arti-
cles 19 to 23, in part I1, section 2, which are specifically
devoted to reservations. Thus it becomes even more
important to determine whether statements by which a
State or an international organization expresses its con-
sent to be bound only to part of a treaty when a treaty so
permits are reservations or not.

151. Such exclusionary clauses (opting or contract-
ing out) are quite common. Samples can be found in the
conventions adopted under the auspices of the Hague
Conference on Private International Law, the Coun-
cil of Europe, ILO and in various other conventions.28°
Among the latter, one may cite by way of example, arti-
cle 14, paragraph 1, of the International Convention for
the Prevention of Pollution from Ships, 1973:

A State may at the time of signing, ratifying, accepting, ap-
proving or acceding to the present Convention declare that it does
not accept any one or all of Annexes Ill, IV and V (hereinafter re-
ferred to as “Optional Annexes”) of the present Convention. Sub-
ject to the above, Parties to the Convention shall be bound by any
Annex in its entirety.

152. The Hague Conference on Private International
Law, which is surely the most inventive body when it
comes to modifying the provisions of treaties drafted
under its auspices, has used exclusionary clauses on
many occasions:

(a) First paragraph of Article 8 of the Convention re-
lating to the settlement of conflicts between the law of
nationality and the law of domicile:

Each Contracting State, when signing or ratifying the present
Convention or acceding thereto, may declare that it excludes the
application of this Convention to disputes between laws relating
to certain matters.

287 See Official Records of the United Nations Conference on the
Law of Treaties, First Session, Vienna, 26 March-24 May 1968 (United
Nations publication, Sales No. E.68.V.7), report of the Committee of
the Whole on its work at the first session of the Conference, document
A/CONF.39/14, pp. 129-130, paras. 156-157.

288 Yearbook ... 1966 (see footnote 212 above), pp. 219-220, para. (2)
of the commentary to article 14.

289 The provisions which follow are cited by way of example and in
no way exhaust the list of exclusionary clauses of conventions adopted
in these forums. For other examples, see in general, Imbert, op. cit.,
pp. 171-172.
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(b) Article 9 of the Convention concerning the rec-
ognition of the legal personality of foreign companies,
associations and institutions:

Each contracting State, on signing or ratifying the present Con-
vention or on adhering hereto, may reserve the faculty of limiting
the scope of its application, as defined in article 1.

153. The appearance of exclusionary clauses in con-
ventions concluded by the Council of Europe is also
common:2%0

(a) Article 34, paragraph 1, of the European
Convention for the Peaceful Settlement of Disputes:

On depositing its instrument of ratification, any one of the High
Contracting Parties may declare that it will not be bound by:

(a) Chapter Il relating to arbitration; or

(b) Chapters Il and Il relating to conciliation and arbitration;

(b) Article 7, paragraph 1, of the Convention on Re-
duction of Cases of Multiple Nationality and Military
Obligations in Cases of Multiple Nationality:

Each Contracting Party shall apply the provisions of Chap-
ters I and I1. It is however understood that each Contracting Party
may declare, at the time of ratification, acceptance or accession,
that it will apply the provisions of Chapter Il only. In this case the
provisions of Chapter | shall not be applicable in relation to that
Party;

(c) Article 25, paragraph 1, of the European Conven-
tion on Nationality:

Each State may declare, at the time of signature or when depositing
its instrument of ratification, acceptance, approval or accession, that it
will exclude Chapter VII from the application of the Convention.

154. International labour conventions also make use
of this technique, in keeping with the spirit of article 19
of the ILO Constitution;291

(a) Article 2 of ILO Convention (No. 63) concern-
ing statistic of wages and hours of work in the principal
mining and manufacturing industries, including build-
ing and construction, and in agriculture:

1. Any Member which ratifies this Convention may, by a
declaration appended to its ratification, exclude from its accept-
ance of the Convention:

(a) any one of Parts I, Ill or 1V; or
(b) Parts Il and 1V; or

(c) Parts Il and IV.

2. Any Member which has made such a declaration may
at any time cancel that declaration by a subsequent declaration.

3. Every Member for which a declaration made under para-
graph 1 of this Article is in force shall indicate each year in its
annual report upon the application of this Convention the extent to
which any progress has been made with a view to the application
of the Part or Parts of the Convention excluded from its accept-
ance;

20 For other examples, see Spiliopoulou Akermark, loc. cit.,
Pp. 504-505.

291 see paragraph 75 above.

(b) Article 17, paragraph 1,292 of ILO Convention
(No. 119) concerning the guarding of machinery:

The provisions of this Convention apply to all branches of eco-
nomic activity unless the Member ratifying the Convention speci-
fies a more limited application by a declaration appended to its
ratification.

155. International labour conventions (and other trea-
ties) also contain more complex provisions that cannot
be compared to exclusionary clauses, since ultimately
they allow States Parties to exclude the application of
certain provisions of the convention in respect of them-
selves while compelling them to accept others which are
nevertheless quite different.2%3

156. As far as the Special Rapporteur knows, the great
majority of authors who have taken up the question of
whether or not statements made in application of such
exclzléiionary clauses are reservations maintain that they
are.

157. The strongest argument that they are not clearly
derives from the consistent strong opposition of ILO
to such an assimilation, even though that organization
regularly resorts to the opting-out procedure. In its reply
to the Commission’s questionnaire, ILO wrote, in a long
passage which is worth citing in its entirety here:

It has been the consistent and long-established practice of the ILO
not to accept for registration instruments of ratification of international
labour Conventions when accompanied with reservations. As has been
written, “this basic proposition of refusing to recognize any reserva-
tions is as old as ILO itself” (see W. P. Gormley, “The Modification
of Multilateral Conventions by Means of Negotiated Reservations and
Other Alternatives: A Comparative Study of the ILO and Council of
Europe”, 39 Fordham Law Review, 1970, at p. 65). The practice is not
based on any explicit legal provision of the Constitution, the Confer-
ence Standing Orders, or the international labour Conventions, but
finds its logical foundation in the specificity of labour Conventions and
the tripartite structure of the Organization. Reference is usually made
to two Memoranda as being the primary sources for such firm princi-
ple: first, the 1927 Memorandum submitted by the ILO Director to the
Council of the League of Nations on the Admissibility of Reservations
to General Conventions, and second, the 1951 Written Statement of the
International Labour Organization in the context of the ICJ proceedings
concerning the Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide.

In his Memorandum to the Committee of Experts for the Codifica-
tion of International Law, the ILO Director General wrote with respect
to labour Conventions:

“these agreements are not drawn up by the Contracting States
in accordance with their own ideas: they are not the work of pleni-
potentiaries, but of a conference which has a peculiar legal char-
acter and includes non-Government representatives. Reservations
would still be inadmissible, even if all the States interested accept-
ed them; for the rights which the treaties have conferred on non-
Governmental interests in regard to the adoption of international
labour Conventions would be overruled if the consent of the Gov-
ernments alone could suffice to modify the substance and detract
from the effect of the conventions’ (see League of Nations, Official
Journal, 1927, at p. [882]).

In the same vein, the ILO Memorandum, submitted to the ICJ in
1951, read in part:

292 pgragraph 2 governs statements made in accordance with para-
graph 1 and limits the application of the provisions of the Convention.

293 See paragraphs 197-210 below.

294 50me authors, however, without specifically taking a position,
see distinct differences between contracting out and reservations (see
Simma, loc. cit., pp. 329-331).
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“international labour conventions are adopted and enter into force
by a procedure which differs in important respects from the proce-
dure applicable to other international instruments. The special fea-
tures of this procedure have always been regarded as making inter-
national labour conventions intrinsically incapable of being ratified
subject to any reservation ... It has been the consistent view of the
International Labour Organization, since its establishment, that res-
ervations are not admissible. This view is based upon and supported
by the consistent practice of the International Labour Organization
and by the practice of the League of Nations during the period from
1920-1946 when the League was responsible for the registration of
ratifications of international labour conventions” (see ICJ Plead-
ings, 1951, at pp. 217, 227-228).

Wilfred Jenks, Legal Adviser of the ILO, addressing in 1968 the UN
Vienna Conference on the Law of Treaties, stated the following:

“reservations to international labour Conventions are incompatible
with the object and purpose of these Conventions. The procedural ar-
rangements concerning reservations are entirely inapplicable to the
ILO by reason of its tripartite character as an organization in which,
in the language of our Constitution, ‘representatives of employers
and workers’ enjoy ‘equal status with those of governments’. Great
flexibility is of course necessary in the application of certain interna-
tional labour Conventions to widely varying circumstances, but the
provisions regarded by the collective judgement of the International
Labour Conference as wise and necessary for this purpose are em-
bodied in the terms of the Conventions and, if they prove inadequate
for the purpose, are subject to revision by the Conference at any time
in accordance with its regular procedures. Any other approach would
destroy the international labour code as a code of common standards.”

In brief, with relation to international labour Conventions, a mem-
ber State of the ILO must choose between ratifying without reservations
and not ratifying. Consistent with this practice, the Office has on sev-
eral occasions declined proffered ratifications which would have been
subject to reservations (for instance, in the 1920s, the Governments of
Poland, India and Cuba were advised that contemplated ratifications
subject to reservations were not permissible; see Official Bulletin,
vol. 11, p. 18, and vol. IV, pp. 290-297). Similarly, the Organization re-
fused recognition of reservations proposed by Peru in 1936. In more re-
cent years, the Office refused to register the ratification of Convention
No. 151 by Belize as containing two true reservations (1989). In each
instance, the reservation was either withdrawn or the State was unable
to ratify the Convention.

It is interesting to note that, in the early years of the Organization,
the view was taken that ratification of a labour Convention might well
be made subject to the specific condition that it would only become
operative if and when certain other States would have also ratified the
same Convention (see International Labour Conference, 3rd session,
1921, at p. 220). In the words of the ILO Director General in his 1927
Memorandum to the Council of the League of Nations,

“these ratifications do not really contain any reservation, but merely
a condition which suspends their effect; when they do come into
force, their effect is quite normal and unrestricted. Such conditional
ratifications are valid, and must not be confused with ratifications
subject to reservation which modify the actual substance of conven-
tions adopted by the International Labour Conference” (for exam-
ples of ratifications subject to suspensive conditions, see Written
Statement of the ILO in Genocide Case, ICJ Pleadings, 1951, at
pp. 264-265).

There is no record of recent examples of such a practice. In princi-
ple, all instruments of ratification take effect 12 months after they have
been registered by the Director General.

Notwithstanding the prohibition of formulating reservations, I1LO
member States are entitled, and, at times, even required, to attach
declarations—optional and compulsory accordingly. A compulsory
declaration may define the scope of the obligations accepted or give
other essential specifications. In some other cases a declaration is
needed only where the ratifying State wishes to make use of per-
mitted exclusions, exceptions or modifications. In sum, compul-
sory and optional declarations relate to limitations authorized by
the Convention itself, and thus do not amount to reservations in the
legal sense. As the Written Statement of the ILO in the Genocide

Case read, “they are therefore a part of the terms of the convention
as approved by the Conference when adopting the convention and
both from a legal and from a practical point of view are in no way
comparable to reservations” (see ICJ Pleadings, 1951, at p. 234).
Yet for some, these flexibility devices have “for all practical pur-
poses the same operational effect as reservations” (see Gormley, op.
cit., supra, at p. 75).2%

158. This reasoning reflects a respectable tradition,
but is somewhat less than convincing:

(@) In the first place, while international labour
conventions are obviously adopted under very specific
circumstances, they are nevertheless treaties between
States, and the participation of non-governmental repre-
sentatives in their adoption does not modify their legal
nature;

(b) Secondly, the possibility that the Internation-
al Labour Conference might revise a convention that
proved to be inadequate proves nothing about the legal
nature of unilateral statements made in application of
an exclusionary clause: the revised convention could not
be imposed against their will on States that had made
such statements when becoming parties to the original
convention, and it matters little in such cases whether or
not those statements were reservations;

(c) Lastly, and most importantly, the position
traditionally taken by ILO reflects a restrictive view of
the concept of reservations which is not reflected in the
1969 and 1986 Vienna Conventions.

159. In fact, the 1969 and 1986 Vienna Conventions
do not preclude the making of reservations, not
because of an authorization implicit in the general
international law of treaties as codified in articles 19-23
of the Conventions, but on the basis of specific treaty
provisions: reservation clauses.??® This is quite clear
from article 19 (b) of the Conventions, which concerns
treaties that provide “that only specified” reserv-
ations ... may be made”, or article 20, paragraph 1, which
stipulates that “a reservation expressly authorized by a
treaty does not require any subsequent acceptance”.

160. In fact, exclusionary clauses are clearly related
to reservation clauses, and the resulting unilateral
statements are related to the “specified” reservations
“expressly authorized” by a treaty, including
international labour conventions.?®” They are indeed
unilateral statements made at the time consent to be
bound is expressed and purporting to exclude the legal
effect of certain provisions of the treaty as they apply
to the State or the international organization making
the statement, all of which corresponds exactly to the
definition of reservations, and, at first glance at least,2%

295 Reply to questionnaire, pp. 3-5.
2% See paragraph 110 above.

297 At the same time, there is little doubt that a practice accepted as
law has developed in ILO. Under this practice, any unilateral statement
seeking to limit the application of the provisions of international labour
conventions that is not explicitly stipulated is inadmissible. This is also
clearly the case with regard to the conventions adopted by the Hague
Conference on Private International Law (see Droz, “Les réserves et
les facultés ...”, pp. 388-392). However, this is an altogether different
question from that of defining reservations.

298 This needs to be verified, but at least it is no longer a question of
definition.
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it would seem that they are not and need not be subject
to a separate legal regime.

161. Except for the absence of the word “reservations”,
there appears to be little difference between the
aforementioned exclusionary clauses?% and:

(a) Article 16 of the Convention on Celebration and
Recognition of the Validity of Marriages: “A Contracting
State may reserve the right to exclude the application
of Chapter I”, article 28 of which provides for the
possibility of “reservations”;

(b) Article 33 of the Convention on the taking
of evidence abroad in civil or commercial matters,
concluded in the context of the Hague Conference on
Private International Law: “A State may, at the time of
signature, ratification or accession, exclude, in whole or
in part, the application of the provisions of paragraph 2
of article 4 and of Chapter Il. No other reservation shall
be permitted”; and

(c) Article 35, entitled “Reservations”, of the Con-
vention on Civil Liability for Damage Resulting from
Activities Dangerous to the Environment:

“Any Signatory may declare, at the time of signature or
when depositing its instrument of ratification, accept-
ance or approval, that it reserves the right:

‘(c) not to apply Article 18°.”
And there are countless other examples.

162. The only disturbing element is the simultane-
ous presence in some conventions (at least those of the
Council of Europe) of exclusionary and reservation
clauses.3%° The Special Rapporteur sees no other expla-
nation for this situation than terminological vagueness.30?
And it is striking that, in its reply to the Commission’s
questionnaire, ILO should mention among the problems
encountered in the areas of reservations those relating to
article 34 of the European Convention for the Peace-
ful Settlement of Disputes, since the word “reserva-
tion” does not even appear in this standard exclusionary
clause.3%2

163. The distinction is not crystal clear,3% to say the
least, and both in their form and their effects3%4 the state-
ments made when expressing consent to be bound un-
der exclusionary clauses are in every way comparable to
reservations when provision is made for the latter, with
restrictions, by reservation clauses.

164. In reality, exclusionary clauses take the form of
“negotiated reservations”, as the term is currently (and

299 paras. 151-154.

300 see articles 7 (para. 153 above) and 8 of the Convention on
Reduction of Cases of Multiple Nationality and Military Obligations in
Cases of Multiple Nationality, and the examples given by Spiliopoulou
Akermark, loc. cit., p. 506, footnote 121.

301This uncertainty is also stressed by Spiliopoulou Akermark,
loc. cit., p. 513.

302 See paragraph 154 above.

303 Similarly, see Imbert, op. cit., p. 169, and Spiliopoulou Akermark,
loc. cit., pp. 505-506.

304 Similarly, see Gormley, loc. cit., pp. 75-76.

erroneously) accepted in the context of the Hague Con-
ference on Private International Law and further de-
veloped in the context of the Council of Europe.3% As
Imbert notes: “Strictly speaking, this means that it is the
reservation—and not only the right to make one—that
is the subject of the negotiations. In other words, unlike
traditional clauses, clauses that apply such a procedure
should make it possible to know beforehand not only
what the reservation is but also what State will actually
make it.”3% At the same time, the term is used in the
Council of Europe in a broader sense, seeking to cov-
er the “procedure” intended to enumerate either in the
body of the Convention itself or in an annex the limits of
the options available to States in formulating a reserva-
tion”.307

165. These, then, are not “reservations” at all in the
proper sense of the term, but reservation clauses that
impose limits and are precisely defined when the treaty
is negotiated. And they are truly nothing more,3% even
in the very rare cases where a specific State is mentioned
in the clause as being its only beneficiary.3%°

166. In the Special Rapporteur’s view, these termino-
logical nuances belong in the chapter of the Guide to
Practice devoted to definitions, on the understanding
that the point cannot be pressed too far, since they say
nothing about which legal regime, if any, should govern
a particular category of reservation, and since ultimately
there is nothing to prevent the parties to a treaty from
agreeing on a specific regime or waiver.

167. With regard to unilateral statements made when
expressing the author’s consent to be bound by a trea-
ty in accordance with an exclusionary clause, a draft
guideline should be added to section 1.1 of the Guide to
Practice in order to make it clear that what is involved
is indeed a reservation, however phrased or named. The
draft text might read:

1.1.8%10 Reservations formulated under exclusion-
ary clauses.

“A unilateral statement made by a State or an inter-
national organization when expressing its consent to be
bound by a treaty or by a State when making a notifica-
tion of succession, in accordance with a clause in the
treaty expressly authorizing the parties or some of them
to exclude or to modify the legal effect of certain provi-
sions of the treaty in their application to those parties
constitutes a reservation.”

3055ee Droz, “Les réserves et les facultés ...”, pp. 385-388;
Golsong, “Le développement du droit international régional”, p. 228,
and Spiliopoulou Akermark, loc. cit., pp. 489-490.

306 Op. cit., p. 196.

307 Golsong, loc. cit., p. 228; see also Spiliopoulou Akermark, loc.
cit., p. 498 and also pp. 489-490.

308 On this point, see Spiliopoulou Akermark, loc. cit., pp. 498-499,
and Imbert, op. cit., pp. 197-199.

309 See the annex to the European Convention on Civil Liability for
Damage Caused by Motor Vehicles, which allowed Belgium to make
a specific reservation for a three-year period, and article 32, para-
graph 1 (b), of the European Convention on Transfrontier Television,
which allowed the United Kingdom alone to formulate a specific reser-
vation; examples cited by Spiliopoulou Akermark, loc. cit., p. 499.

810 This numbering is provisional; the Commission may wish to
insert the draft text after draft guideline 1.1.2.



Reservations to treaties 175

168. On the other hand, and not without some hesita-
tion, the Special Rapporteur does not propose to include
in the Guide to Practice a draft guideline defining “ne-
gotiated reservations”. This term is surely misleading,3!!
yet there does not seem to be any particular reason for
dealing with it any differently than by means of the draft
guideline proposed above for reservation clauses.312

169. If, however, the Commission should take the op-
posite view, the following definition could be consid-
ered (and probably included in section 1.7 of the Guide
to Practice):

“*Negotiated reservations’

“A ‘negotiated reservation’ is [the provision of a
treaty] [a reservation clause] indicating precisely and
within certain limits what reservations can be made to
[this] [a] treaty”

The choice of bracketed phrases will depend on whether
or not the term “reservation clause” is defined else-
where.

170. Draftguideline 1.1.8 proposed above is fully com-
patible with the provisions of article 17, paragraph 1, of
the 1969 and 1986 Vienna Conventions.313 The question
has already been raised: “What is the legal meaning of
the reference in Article 17 (‘without prejudice to ...”) to
Avrticles 19 to 23 of the Vienna Convention on the Law
of Treaties, if not to imply that in some cases options
amount to reservations?”314

171. Yet, conversely, it would appear that this provi-
sion is drafted so as to imply that all clauses that offer
parties a choice between various provisions of a treaty
are not reservations.

172. As indicated below;31® this is certainly true of
statements made under opting-in clauses. But one might
also ask whether it is not true of certain statements made
under opting-out clauses as well.

173. 1t so happens that some treaties allow the parties
to exclude, by means of a unilateral statement, the legal
effect of certain of the treaty provisions in their applica-
tion to the author of the statement, not (or not only) at
the time of expression of consent to be bound, but after
the treaty enters into force for them. For example,

(a) Article 82 of the ILO Convention (No. 102) con-
cerning Minimum Standards of Social Security author-
izes a member State that has ratified the Convention to
denounce, 10 years after the entry into force of the Con-
vention, either the entire Convention or one or more of
Parts Il to X;

(b) Article 22 of the Convention on the recognition
of divorces and legal separations authorizes contracting
States, “from time to time, [to] declare that certain cat-
egories of persons having their nationality need not be

311 See paragraph 165 above.

312 5ee footnote 223 above.

313 Quoted in paragraph 148 above.

314 Spiliopoulou Akermark, loc. cit., p. 506.
315 See paragraphs 179-196 below.

considered their nationals for the purposes of this Con-
vention”;316

(c) Article 30 of the Convention on the Law Appli-
cable to Succession to the Estates of Deceased Persons
stipulates that:

A State Party to this Convention may denounce it, or only
Chapter 11l of the Convention,* by a notification in writing
addressed to the depositary;

(d) Article X of the ASEAN Framework Agreement
on Services authorizes a member State to modify or
withdraw any commitment in its schedule of specific
commitments, subject to certain conditions, at any time
after three years from the date on which that commit-
ment entered into force.

174. Unilateral statements made under provisions of
this type are clearly not reservations.317

175. In this respect, the fact that they are formulated
(or may be formulated) at a time other than the time of
consent to be bound is perhaps not in itself absolutely
decisive insofar as nothing prevents negotiators from
departing from the provisions of the 1969 and 1986 Vi-
enna Conventions, which are merely auxiliary in charac-
ter; this aspect will be studied in more detail in the next
chapter of this report.

176. Nevertheless, statements made under these exclu-
sionary clauses after the entry into force of the treaty are
very different from reservations in that they do not place
conditions on the accession of the State or the interna-
tional organization which makes them. Reservations are
an element of the conclusion and entry into force of a
treaty, as is demonstrated by the inclusion of articles
19-23 of the 1969 and 1986 Vienna Conventions in part
Il (Conclusion and entry into force of treaties). They
are partial acceptances of the provisions of the treaty
to which they relate; and that is why it seems logical
to consider statements made at the time of expressing
consent to be bound as being reservations. On the other
hand, statements made after the treaty has been in force
for a certain period of time in respect of their author
are partial denunciations which, in their spirit, are much
more closely related to part V (Invalidity, termination
and suspension of the operation of treaties) of the Vi-
enna Conventions. They may also be linked to article
44, paragraph 1, which does not exclude the right of a
party to withdraw partially from a treaty if the treaty so
provides.

177. It would be possible to include in section 1.7 of
the Guide to Practice a draft guideline specifying the
following:

“Unilateral statements formulated under an exclu-
sionary clause after the entry into force of the treaty

316 Concerning the circumstances under which this provision was
adopted, see Droz, “Les réserves et les facultés ...”, pp. 414-415.
This, typically, is a “negotiated reservation” in the sense referred to
earlier (para. 169) whose sole beneficiary is the United Kingdom
and which in reality has the same effects as an optional clause
(see paragraph 180 below).

317 significantly, article 22, already cited (para. 173), of the Conven-
tion on the recognition of divorces and legal separations, is omitted from
the list of reservation clauses given in article 25 of the Convention.
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“A unilateral statement made by a State or an inter-
national organization in accordance with a clause in the
treaty expressly authorizing the parties or some of them
to exclude or to modify the legal effect of certain provi-
sions of the treaty in their application to these parties
after the entry into force of the treaty in their respect
does not constitute a reservation.”

178. The Special Rapporteur considers, however, that
this clarification is not essential. It merely repeats, a
contrario, indications included in draft guideline 1.1.8
proposed above, and it is probably sufficient to include
these explanations in the commentary to that guideline.

(b) Unilateral statements accepting the application of
certain provisions of a treaty under an optional clause

179. In contrast to the exclusionary clauses under
which the unilateral statements analysed above are made,
“optional clauses” (or “opting-in” or “contracting-in”
clauses) should be the terms used to designate clauses
which envisage that the parties to a treaty may accept
provisions which, in the absence of express acceptance,
would not be applicable to them.318

180. Paradoxically, the distinction between optional
clauses and exclusionary clauses is not always obvious.
In addition to the particular problems posed by clauses
which offer a choice among the provisions of a treaty,
some of which resemble both types of clause,31° there
are clauses which appear to be exclusionary clauses,
but are really optional clauses in that statements made
under these provisions actually result in granting addi-
tional rights to the other parties to the treaty, and there-
fore increase the obligations of the State or international
organization which made the statement.

181. This is the case, for example, of article 22, al-
ready cited (para. 173) of the Convention on the rec-
ognition of divorces and legal separations, the complex
scope of which has been explained by Droz as follows:

This power seems very mysterious. It must be remembered that the
Convention takes the competence of the national authorities of the
spouses as the basis for the recognition of foreign divorces. The pur-
pose of this power is to enable the United Kingdom to specify that
certain persons who are British subjects, but are not nationals of the
United Kingdom itself (England, Scotland, Wales, Northern Ireland),
for example nationals of Hong Kong, will not be regarded as “na-
tionals” for the purposes of the application of the Convention. This
means that a State which is bound by the Treaty to the United King-
dom will, of course, recognize the judgements issued in the United
Kingdom concerning English or Scottish people, but, merely on the
basis of the nationality of the spouses, will not be obliged to recog-
nize judgements issued in London for the benefit of two nationals of
Hong Kong. This is actually a power to make a certain specification,
not a reservation. Indeed, the United Kingdom is not in any way seek-
ing to lessen the effect on it of the Convention, but instead wishes to
spare its partners from a considerable extension of the obligations of
the Convention which would result solely from the concept of British
nationality.320

182. Beyond these, often delicate, problems of the
“dividing line” between different categories of treaty

318 Here again, this expression should, undoubtedly, be defined in the
Guide to Practice if the Commission decides to include in it the definition
of the terms used (other than reservations and interpretative declarations).

319 \Which will be considered below (paras. 197-210).

320 Drogz, “Les réserves et les facultés...”, pp. 414-415.

provisions allowing States to choose among the provi-
sions of a treaty, it remains true that the optional clauses
referred to here have the objective not of lessening but
of increasing the obligations deriving from the treaty for
the author of the unilateral statement.

183. The most famous of these clauses is Article 36,
paragraph 2, of the ICJ Statute,32! but there are many
others; such clauses are either drawn up on the same
model and result in the acceptance of the competence of
a certain mode of settlement of disputes or of monitor-
ing by an organ created by the treaty, as envisaged in
article 41, paragraph 1, of the International Covenant on
Civil and Political Rights:

A State Party to the present Covenant may at any time declare
under this article that it recognizes the competence of the [Human
Rights] Committee to receive and consider communications to the
effect that a State Party claims that another State Party is not ful-
filling its obligations under the present Covenant.322

or are exclusively prescriptive in nature, as in the case
of, among many other examples, article 25 of the Con-
vention on the Recognition and Enforcement of Deci-
sions Relating to Maintenance Obligations:

Any Contracting State may, at any time, declare that the pro-
visions of this Convention will be extended, in relation to other
States making a declaration under this Article, to an official deed
(“acte authentique™) drawn up by or before an authority or public
official and directly enforceable in the State of origin insofar as
these provisions can be applied to such deeds.323

184. Although, curiously, one author has found it pos-
sible to affirm that unilateral statements made under
such optional clauses “function[ed] as reservations”,324
in reality, at the technical level, they have very little in
common with reservations, apart from the (important)
fact that they both purport to modify the application of
the effects of the treaty.

321 See paragraph 90 above.

322 Compare with article 1 of the Optional Protocol. See also the for-
mer articles 25 (Acceptance of the right to address individual petitions
to the Commission), 46 (Acceptance of inter-State declarations) of the
European Convention on Human Rights (these articles have been modi-
fied, to provide for automatic compulsory jurisdiction, by articles 33-34
of Protocol No. 11 to the Convention for the Protection of Human Rights
and Fundamental Freedoms) and article 45, paragraph 1, of the American
Convention on Human Rights: “Any State Party may, when it deposits its
instrument of ratification of or adherence to this Convention, or at any
later time, declare that it recognizes the competence of the Commission to
receive and examine communications in which a State Party alleges that
another State Party has committed a violation of a human right set forth
in this Convention.”

323 5ee also article 16 and the second paragraph of article 17 of the
Convention on the taking of evidence abroad in civil or commercial mat-
ters, and article 15 of the Convention on the Service Abroad of Judicial
and Extrajudicial Documents in Civil or Commercial Matters, or article 4,
paragraphs 2 and 4, of ILO Convention (No. 118) concerning Equality of
Treatment of Nationals and Non-Nationals in Social Security (see also the
examples given in the “Written statement of the International Labour Or-
ganization”, memorandum by ILO (1.C.J. Pleadings, Reservations to the
Convention on the Prevention and Punishment of the Crime of Genocide,
p. 232) (Advisory Opinion, I.C.J. Reports 1951, p. 15), or again article 4,
paragraph 2 (g), of the United Nations Framework Convention on Climate
Change.

32441t is valid to conclude that they function as reservations”
Gormley, loc. cit., part two, p. 430). The author makes this comment with
regard to former article 25 of the European Convention on Human Rights;
see also pages 68-75 (loc. cit., part one) regarding comparable clauses
appearing in the international labour conventions.
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185. It is quite clear that “opt-out clauses seem to be
much closer to reservations than opt-in clauses”.3%® In-
deed, not only can (a) statements made under optional
clauses be formulated, generally speaking, at any time,
but also; (b) optional clauses “start from a presumption
that parties are not bound by anything other than they
have explicitly chosen”,326 while exclusionary clauses,
like the mechanism for reservations, start from the op-
posite assumption; and (c) statements made under op-
tional clauses purport not to “exclude or to modify the
legal effect of certain provisions of [a] treaty in their
application” to their author32” or to limit the obligations
imposed on [the author] by the treaty,328 but, instead,
to increase them, while the mere entry into force of the
treaty for the author does not have this effect.

186. Here again, to a certain degree, the complex
problems of “extensive reservations”>29 arise. However,
draft guideline 1.4.1 adopted by the Commission at its
fifty-first session in 1999 states that:

A unilateral statement formulated by a State or an international
organization in relation to a treaty whereby its author purports to
undertake obligations going beyond those imposed on it by the
treaty constitutes a unilateral commitment which is outside the
scope of the present Guide to Practice.

187. The only difference between the statements en-
visaged in that draft guideline and those under consid-
eration here is that the former are formulated on the sole
initiative of the author, while the latter are made under
a treaty.

188. Given the great differences between them, a con-
fusion between reservations, on the one hand, and state-
ments made under an optional clause, on the other, need
hardly be feared, so that it might be asked whether it is
necessary to include a guideline in the Guide to Practice
in order to distinguish between them. The Special Rap-
porteur believes, however, that this question should be
answered in the affirmative: even if statements based on
optional clauses are clearly, at the technical level, very
different from reservations, with which statements made
under exclusionary clauses may be (and must be) equat-
ed, such statements are nevertheless the counterpart of
statements made under exclusionary clauses and their
general objective is too similar for them to be ignored,
particularly since they are often presented jointly.330

189. It is therefore proposed that the following draft
guideline should be included in section 1.4 of the Guide
to Practice:

“1.4.6%1 Unilateral statements adopted under an
optional clause

325 gpiliopoulou Akermark, loc. cit., p. 505.

326 1hjd.

327 Draft guideline 1.1 of the Guide to Practice.

328 Draft guideline 1.1.5.

3295ee  Yearbook
paras. 213-222.

330 See, for example, Virally, who includes them under the same head-
ing, “optional clauses” (loc. cit., pp. 13-14).

331 This numbering is provisional; the Commission may wish to place
this guideline after draft guideline 1.4.1.

1998 (footnote 3 above), pp. 258-260,

“A unilateral statement made by a State or an inter-
national organization in accordance with a clause in a
treaty expressly authorizing the parties to accept an ob-
ligation that is not imposed on them solely by the entry
into force of the treaty is outside the scope of the present
Guide to Practice.”

190. It goes without saying that, if the treaty so pro-
vides or, given the silence of the treaty, if it is not con-
trary to the object and purpose of the provision in ques-
tion,332 there is nothing to prevent such a statement, in
turn, from being accompanied by restrictions aimed
at limiting the legal effect of the obligation thereby
accepted.

191. This is the case with the reservations frequently
made by States when they accept the optional clause
recognizing the optional jurisdiction of 1CJ under Arti-
cle 36, paragraph 2, of its Statute.333

192. There can be no question, in the context of the
present report, of entering into a detailed analysis of the
legal nature of these reservations and conditions.33* It
is sufficient to express support for the views expressed
by Rosenne in his masterpiece on the law and practice
of 1CJ:3%

There is a characteristic difference between these reservations,
and the type of reservation to multilateral treaties encountered in
the law of treaties ... Since the whole transaction of accepting the
compulsory jurisdiction is ex definitione unilateral and individual-
ized and devoid of any multilateral element or element of negotia-
tion, the function of reservations in a declaration cannot be to ex-
clude or vary the legal effect of some existing provision in relation
to the State making the declaration. Their function, together with
that of the declaration itself, is to define the terms on which that
State unilaterally accepts the compulsory jurisdiction—to indicate
the disputes which are included within that acceptance, in the lan-
guage of the Right of Passage (Merits) case.336

332|n the Loizidou case (Loizidou v. Turkey, European Court of
Human Rights, Series A: Judgments and Decisions, vol. 310 (Preliminary
Objections), Judgment of 23 March 1995 (Council of Europe, Strasbourg,
1995), p. 139, para. 75), the European Court of Human Rights held that
“having regard to the object and purpose of the [European] Convention
[on Human Rights]”, the consequences of restrictions on its competence
“for the enforcement of the Convention and the achievement of its aims
would be so far-reaching that a power to this effect should have been ex-
pressly provided for. However no such provision exists in either article 25
or article 46” (on these provisions, see footnote 322 above).

333 Although the Statute is silent on the possibility of optional declara-
tions under Article 36, paragraph 2, being accompanied by reservations
other than the condition of reciprocity, this power, which is well established
in practice and was confirmed by Committee 1V/1 of Commission IV of
the United Nations Conference on International Organization (see 1V/7,
p.39),isquite clear. See Rosenne, The Law and Practice of the International
Court, 1920-1996, pp. 767-769; see also the dissenting opinion of Judge
Bedjaoui in the Fisheries Jurisdiction case (Fisheries Jurisdiction (Spain
v. Canada), Jurisdiction of the Court, Judgment, 1.C.J. Reports 1998),
p. 533, para. 42; and, for a recent discussion of this question, see the plead-
ings in Aerial Incident of 10 August 1999 (Pakistan v. India), Jurisdiction,
Judgment, 1.C.J. Reports 2000, pp. 29-30, paras. 37-38.

334 Rosenne makes a distinction between these two concepts (op. cit.,
pp. 768-769) which is not convincing to the Special Rapporteur, but this
is irrelevant for the purposes of the present report.

335 However, the second reason mentioned by Rosenne does not seem
conclusive: it is based on the control exercised by the Court on the validity
of reservations included in optional declarations (op. cit., pp. 769-770);
but if it is not inherent to the institution of reservations to treaties, this
control may also be exercised, if necessary, on reservations to multilateral
treaties (see Yearbook ... 1996 (footnote 16 above), paras. 177-251).

336 Op. cit., p. 769. The passage in question of the judgment appears in
Right of Passage over Indian Territory, Merits, Judgment, 1.C.J. Reports
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193. These observations are consistent with the juris-
prudence of ICJ, and, in particular, its recent judgment
in the Fisheries Jurisdiction case between Spain and
Canada:

Conditions or reservations thus do not by their terms derogate
from a wider acceptance already given. Rather, they operate to
define the parameters of the State’s acceptance of the compulsory
jurisdiction of the Court ... All elements in a declaration under Ar-
ticle 36, paragraph 2, of the Statute which, read together, comprise
the acceptance by the declarant State of the Court’s jurisdiction,
are to be interpreted as a unit%/, applying the same legal principles
of interpretation throughout.3%”

194. The same goes for the reservations which States
attach to statements made under other optional clauses
such as, for example, those resulting from the acceptance
of the jurisdiction of ICJ under article 17 of the General
Act of Arbitration338 in respect of which the Court has
stressed “the close and necessary link that always exists
between a jurisdictional clause and reservations to it”.33°

195. It is therefore impossible simply to equate reser-
vations appearing in the unilateral statements by which a
State or an international organization accepts a provision
of a treaty under an optional clause with reservations to
a multilateral treaty. It is undoubtedly true that their ulti-
mate objective is to limit the legal effect of the provision
which the author of the statement thereby recognizes as
being applicable to it. But the reservation in question
cannot be separated from the statement and does not, in
itself, constitute a unilateral statement.

196. In view of the great theoretical and practical im-
portance®® of the distinction, it seems necessary that
this should be reflected in a guideline of the Guide to
Practice, which is the necessary complement to draft
guideline 1.4.6 proposed above. It could be drafted as
follows:

“1.4.7 Restrictions contained in unilateral state-
ments adopted under an optional clause

“A restriction or condition contained in a unilat-
eral statement adopted under an optional clause does
not constitute a reservation within the meaning of the
present Guide to Practice.”

(c) Unilateral statements providing for a choice
between the provisions of a treaty

197. While article 17, paragraph 1, mentioned
above, 34! of the 1969 and 1986 Vienna Conventions
concerns the partial exclusion of the provisions of a

1960, p. 34.

337|.C.J. Reports 1998 (see footnote 333 above), p. 453, para. 44.
See also page 454, para. 47: “Therefore, declarations and reservations are
to be read as a whole.”

338 Without prejudice to the exact legal nature of article 38 of this Act;
see paragraph 200 below.

339 Aegean Sea Continental Shelf, Judgment, 1.C.J. Reports 1978, p. 33,
para. 79. For a recent discussion of this question, see again the pleadings in
the Aerial Incident of 10 August 1999 case (footnote 333 above).

340 particularly as regards interpretation; see the aforementioned
judgment of ICJ in the Fisheries Jurisdiction case (footnote 333),
paras. 42-56.

341 para, 148.

treaty under an exclusionary clause, paragraph 2 of the
same provision envisages the intellectually different
hypothesis in which the treaty contains a clause allow-
ing a choice between several of its provisions:

The consent of a State [or an international organization] to be
bound by a treaty which permits a choice between differing provi-
sions is effective only if it is made clear to which of the provisions
the consent relates.

198. The commentary to this provision, reproduced
without change by the United Nations Conference on
the Law of Treaties,342 is concise but is sufficiently clear
about the hypothesis envisaged:

Paragraph 2 takes account of a practice which is not very com-
mon but which is sometimes found, for example, in the General
Act for the Pacific Settlement of International Disputes and in
some international labour conventions. The treaty offers each State
a choice between differing provisions of the treaty.343

199. As has been noted,3* it is not accurate (or, at all
events, not very accurate) to say that such a practice is,
today, not very common. It is actually fairly widespread,
at least in the apparently rather vague sense given to it
by the Commission at its eighteenth session in 1966.
This includes two different hypotheses, however, which
do not fully overlap.

200. The first is illustrated, for example, by the state-
ments made under the General Act of Arbitration,34°
article 38, paragraph 1, of which provides:

Accessions to the present General Act may extend:

A. Either to all the provisions of the Act (Chapters I, 11, 111
and 1V);

B. Or to those provisions only which relate to conciliation and
judicial settlement (Chapters | and Il), together with the general
provisions dealing with these procedures (Chapter V).

201. The same is true of several ILO conventions, in
which this technique, often used subsequently,346 was
introduced by Convention (No. 102) concerning Mini-
mum Standards of Social Security, article 2 of which
provides:

Each Member for which this Convention is in force—
(a) shall comply with—
(i) Partl;

(i) at least three of Parts I, I11, IV, V, VI, VII, VIII, IX
and X, ...;

(iii) the relevant provisions of Parts XI, X1l and XII1;
and

(iv) Part XIV.

202. Along the same lines, two conventions of great
scope which were adopted in the context of the Council
of Europe may be cited:

342 See footnote 287 above.

343 Yearbook ... 1966 (see footnote 212 above), p. 202, para. (3) of the
commentary to article 14 (became article 17 in 1969).

344 spiliopoulou Akermark, loc. cit., p. 504.

345 The Revised General Act for the Pacific Settlement of Interna-
tional Disputes adds a third possibility:
“C. Or to those provisions only which relate to conciliation
(chapter 1), together with the general provisions concerning that
procedure (chapter 1V).”

346 See Imbert, op. cit., p. 172.



Reservations to treaties 179

(&) The European Social Charter, article 20, para-
graph 1, of which provides for a partially optional sys-
tem of acceptance:347

Each of the Contracting Parties undertakes:

(a) to consider part | of this Charter as a declaration of the
aims which it will pursue by all appropriate means, as stated in the
introductory paragraph of that Part;

(b) to consider itself bound by at least five of the follow-
ing Articles of Part Il of this Charter: Articles 1, 5, 6, 12, 13, 16
and 19;

(c) ... to consider itself bound by such a number of Articles
or numbered paragraphs of Part Il of the Charter as it may select,
provided that the total number of Articles or numbered paragraphs
by which it is bound is not less than 10 Articles or 45 numbered
paragraphs;

this complex system was used again in article A, J)ara-
graph 1, of the revised European Social Charter;34

(b) Article 2 of the European Charter for Regional or
Minority Languages is similar:

1. Each Party undertakes to apply the provisions of Part Il to
all the regional or minority languages spoken within its territory
and which comply with the definition in Article 1.

2. In respect of each language specified at the time of ratifi-
cation, acceptance or approval, in accordance with Article 3, each
Party undertakes to apply a minimum of thirty-five paragraphs or
subparagraphs chosen from among the provisions of Part I11 of the
Charter, including at least three chosen from each of the Articles 8
and 12 and one from each of the Articles 9, 10, 11 and 13.

203. A superficial reading of these provisions could
perhaps give rise to the impression that they are optional
clauses within the meaning proposed above.3* In re-
ality, however, they are very different: the statements
which they invite the parties to make are not optional,
but binding, and condition the entry into force of the
treaty for them,3%0 and they have to be made at the time
of giving consent to be bound by the treaty.

204. Similarly, these statements cannot be completely
equated with those made in application of an exclusion-
ary clause.3° Clearly, they end up by excluding the ap-
plication of provisions which do not appear in them. But
they do so indirectly, through partial acceptance,3® and
not by excluding the legal effect of those provisions, but
because of the silence of the author of the statement in
their regard.

205. The same is true of statements made under the
second category of treaty clauses which, even more
clearly, offer a choice between the provisions of a treaty
because they oblige the parties to choose a given provi-
sion (or a given set of provisions) or, alternatively, an-
other provision (or another set of provisions). This is no
longer a question of choosing among the provisions of a
treaty but of choosing between them, on the understand-

347 Wiebringhaus, “La Charte sociale européenne: vingt ans aprés la
conclusion du Traité”, p. 936.

348 See also articles 2-3 of the European Code of Social Security.
349 para, 179.

350 This may be seen from the rest of the wording of article 17, para-
graph 2, of the 1969 and 1986 Vienna Conventions cited above
(para. 197).

351 See paragraphs 148-178 above.
352 |mbert, op. cit., p. 170.

ing that, in contrast to the previous case, there can be no
accumulation,®®3 and the acceptance of the treaty is not
partial (even if the obligations deriving from it may be
more or less binding depending on the option selected).

206. These “alternative clauses” are less common than
those analysed above. They do exist, however, as dem-
onstrated, for example, by:

(a) Article 2 of ILO Convention (No. 96) concernin?
Fee-Charging Employment Agencies (revised 1949):3°

1. Each Member ratifying this Convention shall indicate in its instru-
ment of ratification whether it accepts the provisions of Part Il of the
Convention, providing for the progressive abolition of fee-charging em-
ployment agencies conducted with a view to profit and the regulation of
other agencies, or the provisions of Part I11, providing for the regulation
of fee-charging employment agencies including agencies conducted
with a view to profit.

2. Any Member accepting the provisions of Part 111 of the Convention
may subsequently notify the Director General that it accepts the provi-
sions of Part I1; as from the date of the registration of such notification
by the Director General, the provisions of Part Il of the Convention
shall cease to be applicable to the Members in question and the provi-
sions of Part Il shall apply to it;

(b) Or article X1V, section 1, of the Articles of Agree-
ment of the International Monetary Fund (as amended
in 1978) whereby:

Each member shall notify the Fund whether it intends to avail itself
of the transitional arrangements in section 2 of this Article [Exchange
restrictions], or whether it is prepared to accept the obligations of arti-
cle VIII, Sections 2, 3 and 4 [General obligations of member States]. A
member availing itself of the transitional arrangements shall notify the
Fund as soon thereafter as it is prepared to accept these obligations.

207. As has been observed, “[o]ptional commitments
ought to be distinguished from authorized reservations,
although they in many respects resemble such
reservations”.>®> Moreover, the silence of article 17,
paragraph 2, of the 1969 and 1986 Vienna Conventions,
which differs greatly from the reference in paragraph 1 to
articles 19 to 23 on reservations3°® constitutes, in contrast
with unilateral statements made under an exclusionary
clause, an indication of the clear dividing line between
reservations and these alternative commitments.

208. In the two forms which they may take, these
statements are clearly alternatives to reservations in that
they constitute procedures which modify the application
of a treaty on the basis of the preferences of the parties
(even if these preferences are strongly indicated in the
treaty). In addition, like reservations, they take the form
of unilateral statements made at the time of signature
or of the expression of consent to be bound (even if
they may subsequently be modified—nbut, under certain
conditions, reservations may be modified too). And the
fact that they have to be provided for in the treaty to which
they apply does not constitute a factor differentiating

353 Article 287 of the United Nations Convention on the Law of the
Sea is midway between the two approaches: States must choose one or
more binding procedures for the settlement of disputes leading to binding
decisions, failing which the arbitral procedure provided for in annex VII
applies. But there may be an accumulation of different procedures.

354 Imbert stresses that this is the best example of the type of clause
allowing States to make a choice in the restrictive sense (op. cit., p. 172);
see also Horn, op. cit., p. 134.

355 Horn, op. cit., p. 133.

356 See paragraphs 150 and 170 above.
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them from reservations, since reservations may also
be provided for in a restrictive way by a reservation
clause.

209. There are striking differences between these
statements and reservations, however, because unlike
reservations, these statements are the condition sine qua
non, by virtue of the treaty, of the participation of the
author of the statement in the treaty. Moreover, although
they exclude the application of certain provisions of the
treaty in respect of the State or international organiza-
tion making the statement, this exclusion relates to the
treaty itself and is inseparable from the entry into force
of other provisions of the treaty in respect of the author
of the same statement.

210. It seems necessary to specify, in the Guide to
Practice, that unilateral statements meeting this defini-
tion do not constitute reservations within the meaning of
the Guide. This could be done in the form of the follow-
ing draft guideline:

*“1.4.8 Unilateral statements providing for a choice
between the provisions of a treaty

“A unilateral statement made by a State or an inter-
national organization in accordance with a clause in a
treaty that expressly requires the parties to choose be-
tween two or more provisions of the treaty is outside the
scope of the present Guide to Practice”

Conclusion of part I

211. In the opinion of the Special Rapporteur, this
draft guideline should come at the end of section 1 of

the Guide to Practice concerning the definition of reser-
vations and interpretative declarations.

212. It goes without saying that the 34 draft guide-
lines of which section 1 is composed cannot attempt to
cover all the hypotheses which could occur or resolve
in advance all the problems which could arise, so great
is the “imagination of legal scholars and diplomats”.357
However, they probably do cover all the categories of
doubtful cases in which it can legitimately be questioned
whether a procedure purporting to modify the applica-
tion of the treaty is or is not a reservation or an interpre-
tative declaration.

213. The next parts of the Guide to Practice will be
strictly confined to unilateral statements corresponding
to the various definitions contained in sections 1.1 and
1.2. It is to these definitions alone that the legal regime
of reservations and interpretative declarations, as speci-
fied in these other parts, applies, which does not mean
either that it will necessarily be a uniform regime for
each of these categories3®® or that certain elements of
these regimes are not applicable to other unilateral state-
ments which do not fall within the scope of the present
Guide to Practice.

357 Virally, loc. cit., p. 6. See paragraph 80 above.

358 Thus, for example, the Commission seems to be inclined towards
the definition of a set of rules applicable to conditional interpretative dec-
larations which is markedly closer to the legal regime of reservations than
to that of “simple interpretative declarations” (Yearbook ... 1999, (see
footnote 75 above), pp. 105-106, paras. 13-18 of the commentary to draft
guideline 1.2.1).

PART 11

PROCEDURE REGARDING RESERVATIONS AND INTERPRETATIVE DECLARATIONS

Introduction

214. In his second report, the Special Rapporteur pro-
posed a “provisional general outline of the study” on
reservations,3*® which the Commission endorsed.3°0 Ac-
cording to this outline, the first two parts of the study on
reservations to treaties would deal with, respectively, the
unity or diversity of the legal regime for reservations to
multilateral treaties (reservations to human rights trea-
ties) and the definition of reservations. The first of these
topics was addressed in chapter |1 of the second report361
and the second was addressed in the third report,362 a

359 Yearbook ... 1996 (see footnote 16 above), p. 48, para. 37.

360 See Yearbook ... 1996, vol. Il (Part Two), p. 80, para. 113, and
Yearbook ... 1997 (footnote 17 above), pp. 52-53, paras. 116-123.

361 Yearbook ... 1996 (see footnote 16 above), p. 52.

362 Yearbook ... 1998 (see footnote 3 above), pp. 236-284,
paras. 47-413.

small part of the fourth report3®3 and chapter | of the
present report.364

215. Also according to the general outline, the third
part of the study was to deal with the formulation and
withdrawal of reservations, acceptances of reservations
and objections to reservations. The overall format of this
part was presented as follows in the second report:

I11. FORMULATION AND WITHDRAWAL OF RESERVATIONS,
ACCEPTANCES AND OBJECTIONS

A. Formulation and withdrawal of reservations

1. Acceptable times for the formulation of a reservation (1969
and 1986, art. 19, chapeau);

363 Yearbook ...
paras. 44-54.

364 Al the draft guidelines dealing with the definition of reservations
are contained in annex Il to the present report.

1999 (see footnote 1 above), pp. 135-137,
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2. Procedure regarding formulation of a reservation (1969 and
1986, art. 23, paras. 1 and 4);

3. Withdrawal (1969 and 1986, arts. 22, paras.1 and 3 (a),
and 23, para. 4).

B. Formulation of acceptances of reservations

1. Procedure regarding formulation of an acceptance (1969
and 1986, art. 23, paras. 1 and 3);

2. Implicit acceptance (1969 and 1986, art. 20, paras. 1
and 5);

3. Obligations and express acceptance (1969 and 1986,
art. 20, paras. 1-3) (paras. 124 (b), 148 (1)).

C. Formulation and withdrawal of objections to reservations

1. Procedure regarding formulation of an objection (1969
and 1986, art. 23, paras. 1 and 3);

2. Withdrawal of an objection (1969 and 1986, arts. 22,
paras. 2 and 3 (b), and 23, para. 4).365

216. Overall, this format still seems valid and the
Special Rapporteur proposes to follow it in the present
report.

217. Nevertheless, he has seen fit to make some ad-
justments in the light, essentially, of the inclusion in sec-
tion 1 of the Guide to Practice of a number of definitions
dealing with interpretative declarations.366

218. Although he had hoped to be able to begin deal-
ing comprehensively with the “legal regime of interpre-
tative declarations” in his third report,3’ the Special
Rapporteur found, when he came to write that report,
that this was neither feasible nor desirable:368 the legal
regime of interpretative declarations cannot be studied
independently of the related element of reservations.36°
This is particularly true of conditional interpretative
declarations, the legal regime of which undoubtedly is
(or should be) very close to that of reservations.37°

365 Yearbook ... 1996 (see footnote 16 above), p. 48, para. 37. The
references in parentheses are to the relevant articles of the 1969 and
1986 Vienna Conventions. Moreover, a footnote (ibid., footnote 59)
stated that: “To the extent that the role of depositories seems, in the
predominant system, to have been exclusively ‘mechanical’, this chapter
will probably be the logical—although probably not exclusive—place
to discuss that topic.”

366 See draft guidelines 1.2, 1.2.1 and 1.2.2.

367 Yearbook ... 1996 (see footnote 16 above), provisional general
outline of the study, p. 48, para. 37.

368 gee, for instance, Yearbook ...1997, vol. Il (Part Two),
p. 52, para. 115, and Yearbook ... 1998, vol. Il (Part Two), p. 98, pa-
ras. 534 and 539. See also the following summary records of the
Commission: Yearbook ... 1997, vol. |, 2487th meeting, paras. 15
(Mr. Pellet) and 28 (Mr. Pambou-Tchivounda); 2500th meeting,
para. 35 (Mr. Addo); 2552nd meeting, paras. 5 (Mr. Lukashuk),
9 (Mr. Pambou-Tchivounda), 15-16 (Mr. Pellet), 29-31 (Mr. Hafner),
32 (Mr. Brownlie) and 37-38 (Mr. Simma).

3691n a recent study, Sapienza accepts that the legal regime of
reservations must be a starting point for studying the legal regime of
interpretative declarations, but argues that the latter regime is a separate
issue (Dichiarazioni interpretative unilaterali e trattati internazionali,
p. 222). See likewise Horn, op. cit., pp. 243-244.

370 See Yearbook ... 1998 (footnote 3 above), p. 274, para. 328.

219. Like the other parts of the study, this part will
therefore deal both with the procedure regarding reser-
vations (and acceptances and objections related thereto)
and with the formulation and withdrawal of interpreta-
tive declarations (straightforward or conditional) and
reactions to such declarations.

220. Once again, the Special Rapporteur wishes to ex-
plain that he intends to adhere strictly to the approach
proposed in the 1996 provisional general outline and to
deal in this part of the study only with the procedural
issue of the formulation of the various kinds of inter-
pretative declaration, and not with the issue of whether
or not they are lawful, which he will take up in his next
report. However, this does not mean that there is no link
whatsoever between the two issues: the respect for form
considered in this part is an element of the lawfulness
of reservations and determines their legal effects, as
the wording of the opening phrase of article 21, para-
graph 1, of the 1969 and 1986 Vienna Conventions
clearly shows:31 “A reservation established with re-
gard to another party in accordance with articles 19, 20
and 23" ...” produces the effects indicated in the sub-
paragraphs that follow that paragraph.

221. Moreover, as in the case of definitions and in ac-
cordance with the decision taken bsy the Commission
at its forty-seventh session in 1995,3/2 one should start
systematically with the relevant provisions of the 1969
and 1986 Vienna Conventions whenever those Conven-
tions, no matter how incomplete, contain rules on some
of the procedural problems dealt with in this part. This
is obviously true of article 23 of the Vienna Conven-
tions, entitled “Procedure regarding reservations”, but
other provisions of the Conventions contain rules on the
formulation of reservations, their acceptance or objec-
tions thereto. These provisions are listed in the excerpt
fromthe provisional general outline reproduced above;373
they are the chapeau to article 19, part of article 20, and
article 22. As a result, as was done for the definition
of reservations,3’4 the Special Rapporteur will propose
reproducing these provisions in the Guide to Practice,
adapting them where necessary to the Guide’s form and
layout.

222. By virtue of the above, the present part will be
organized as follows:

(a) Chapter I1I: Formulation, modification and with-
drawal of reservations and interpretative declarations;

(b) Chapter IV: Formulation and withdrawal of ac-
ceptances of and objections to reservations and of re-
actions to interpretative declarations (“reservations
dialogue”).

371 See likewise Jennings and Watts, eds., Oppenheim’s International
Law, p. 1247.

372 Yearbook ... 1995, (See footnote 5 above), p. 108, para. 487 (d).
373 para. 215.
374 See draft guideline 1.1.
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CHAPTER |1

Formulation, modification and withdrawal of reservations and interpretative declarations

223. According to Ruda: “The procedure regarding
reservations should necessarily be analogous to the
procedure for the conclusion of treaties, because a
reservation modifies the application of the provisions of
a treaty, i.e., it modifies the substance of a contractual
stipulation.”3”® This is true in part, but disregards the
fact that reservations are, by definition, unilateral
declarations, an essential characteristic that makes them
very different from the treaty to which they relate and
which explains the procedural particularities of their
formulation.

224. As one writer has said: “ The formulation of
reservations to a treaty is regulated by diplomatic-
procedural norms, which concern the moment at which
the reservation can be made; the form which it must take;
the publicity which must be given to it; and, lastly, the
revocability which is its defining feature.”376 However,
this ignores the fact that the withdrawal of reservations,
a consequence of their “revocability”, is subject to spe-
cial rules which are not entirely symmetrical with those
applicable to their formulation, since the modification
of reservations can be a means of partially withdrawing
them, something which remains highly problematic and
should therefore be studied at the same time as with-
drawal sensu stricto.

225.  While the procedure for the formulation and with-
drawal of reservations is fairly precisely regulated in the
Vienna Conventions, they make no mention of the rules
applicable to interpretative declarations, which one can
but try to “develop progressively” by comparison with
those on the formulation and withdrawal of reservations,
in the light of a somewhat vague practice, since it does
not seem possible to develop them entirely separately.

226. This chapter will therefore be divided into two
sections on, respectively: (a) the formulation of reserva-
tions and interpretative declarations and (b) their with-
drawal and modification.

A. Formulation of reservations and
interpretative declarations

227. While the three Vienna Conventions of 1969,
1978 and 1986 define reservations as being “made” at
specific moments,3’” it is the verb “formulate” that is
used in the substantive provisions on reservations:

(a) “A State may, when signing, ratifying, accepting,
approving or acceding to a treaty, formulate* a reserva-

375 Loc. cit., p. 193.
376 Maresca, 1l diritto dei trattati: la Convenzione codificatrice di
Vienna del 23 Maggio 1969, p. 299.

377 see article 2, paragraph 1 (d), of the 1969 and 1986 Vienna
Conventions and article 2, paragraph 1 (j) of the 1978 Vienna Conven-
tion.

tion unless ...” (art. 19 (Formulation of reservations) of
the 1969 Vienna Convention);378

(b) “A reservation ... must be formulated* in writ-
ing ..” (art. 23 (Procedure regarding reservations),
para. 1, of the 1969 and 1986 Vienna Conventions;

(c) “If formulated* when signing the treaty subject to
ratification, acceptance or approval, a reservation must
be formally confirmed ...” (art. 23, para. 2, of the 1969
Vienna Convention);379

(d) When a newly independent State establishes its
status as a party or as a contracting State to a multi-
lateral treaty ... it shall be considered as maintaining
any reservation to that treaty which was applicable at
the date of the succession of States ... unless, when
making the notification of succession, it expresses a
contrary intention or formulates™ a reservation which
relates to the same subject matter as that reservation
(art. 20, para. 1, of the 1978 Vienna Convention);

(e) “When making a notification of succession es-
tablishing its status as a party or as a contracting State
to a multilateral treaty ... a newly independent State
may formulate* a reservation unless the reservation is
one the formulation* of which would be excluded ...”
(art. 20, para. 2, of the 1978 Vienna Convention);

(f) “When a newly independent State formulates™
a reservation ...” (art. 20, para. 3, of the 1978 Vienna
Convention).

228. The use of the verb “formulate” rather than
“make” in the above provisions is the result of a delib-
erate choice:380 the authors of the Vienna Conventions
wanted to make it clear that a reservation is not suffi-
cient in itself and produces effects (hence is “made”)
only if it is either accepted8! or expressly authorized
by the treaty.382 This choice does not, of course, solve

378 Article 19 of the 1986 Vienna Convention is identical, except that
it also gives international organizations the power to formulate reser-
vations.

379 Article 23, paragraph 2, of the 1986 Vienna Convention is identi-
cal, except that it adds act of formal confirmation to the list of ways of
expressing consent to be bound by a treaty.

380 See with regard to future article 19 of the 1969 Vienna Conven-
tion, the first and fourth reports of Sir Humphrey Waldock on the
law of treaties (Yearbook ... 1962, vol. Il, document A/CN.4/144,
p. 62, para. (1) of the commentary on articles 17, 18 and 19, and p. 65,
para. (9) of the commentary on article 17, and Yearbook ... 1965, vol. II,
document A/CN.4/177 and Add.1 and 2, p. 50, para. 6), and the rejec-
tion of the proposal by China at the United Nations Conference on the
Law of Treaties that the words “formulate a reservation” should be re-
placed by “make reservations” (Official Records of the United Nations
Conference on the Law of Treaties, First and second sessions, Vienna,
26 March-24 May 1968 and 9 April-22 May 1969, Documents of the
Conference (United Nations publication, Sales No. E.70.V.5), Report
of the Committee of the Whole on the first session of the Conference
(A/CONF.39/14), p. 133, para. 176, p. 134, para. 177 (ii) and p. 137,
para. 183 (b)).

381 See article 20 of the 1969 and 1986 Vienna Conventions.

382\Which is why article 19, paragraph 2 (b), of the 1969 and 1986
Vienna Conventions refers to “specified reservations” which “may be
made*”.
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every problem,383 and the Commission will have to
come back to it when it takes up the question of the legal
effects of reservations; it nevertheless shows, quite
rightly, that the formulation of a reservation is part of
a process of which it is the starting point and which
continues (in theory) with its acceptance (or rejection—
by means of an objection), which are dealt with in the
next chapter of this report.

229. For now, all that matters is this starting point,
namely, the moment at which a reservation (or an in-
terpretative declaration) is formulated, the form it takes
and the publicity which must be given to it. The hidden
part of the iceberg, i.e. the internal procedure leading to
the formulation of the reservation or interpretative dec-
laration, must also be examined, as must its international
implications.

1. MOMENT OF FORMULATION OF RESERVATIONS AND
INTERPRETATIVE DECLARATIONS

230. Although the moment at which a reservation or a
conditional interpretative declaration may be formulat-
ed is mentioned in their definitions,384 it is necessary to
come back to it: first of all, simply listing the “instances
in which a reservation may be formulated”, to use the
title chosen by the Commission for draft guideline 1.1.2,
does not solve all the problems raised in this regard; sec-
ondly, the Vienna Conventions themselves address the
issue in several places.

231. The limit on the time within which a unilateral
declaration may be formulated in order to constitute a
reservation under article 2, paragraph 1 (d), is in fact
confirmed by articles 19 and 23, paragraph 2, of the
1969 Vienna Convention and the corresponding provi-
sions of the 1986 Vienna Convention:38>

Article 19. Formulation of reservations

A State or an international organization may, when signing,
ratifying, formally confirming, accepting, approving or acceding
to a treaty, formulate a reservation unless ...

Article 23. Procedure regarding reservations

2. If formulated when signing the treaty subject to ratifica-
tion, act of formal confirmation, acceptance or approval, a reser-
vation must be formally confirmed by the reserving State or in-
ternational organization when expressing its consent to be bound
by the treaty. In such a case the reservation shall be considered as
having been made on the date of its confirmation.

232. Moreover, article 20, paragraph 1, of the 1978
Vienna Convention accepts that a reservation may be
maintained or formulated at the moment when “a newly

383 See the developments recorded by Imbert, op. cit., pp. 83-86; see
also pages 89-90 (ibid.) and Ruda, loc. cit., p. 179. Moreover, it is hard
to see why article 2, paragraph 1 (d), of the 1969 and 1986 Vienna
Conventions uses the word “made” in the definition of reservations.

384 See draft guidelines 1.1, 1.1.2, 1.1.4 and 1.2.1.

385 |t is the latter provisions which are reproduced here, since they
include the act of formal confirmation among the means of expressing
consent to be bound, which the 1969 Vienna Convention, dealing exclu-
sively with treaties among States, omits.

independent State establishes its status as a party or as
a contracting State to a multilateral treaty by a notifica-
tion of succession”.

233. Thereisno pointin returning to the issues already
addressed and resolved by the Commission in connec-
tion with the definition of reservations. It can be taken
as settled that:

(a) The list in article 19 of the 1969 and 1986
Vienna Conventions includes “all the means of express-
ing consent to be bound by a treaty mentioned” in the
two Conventions;386

(b) A reservation may be formulated in relation to a
territory in respect of which it makes a notification of
territorial application;387

(c) The omission from the list in article 19 of the
possibility of formulating a reservation on the occasion
of a succession of States was remedied, at least in part,
by article 20 of the 1978 Vienna Convention;388 and

(d) Itis not useful to state expressly that a treaty may
provide for the possibility of formulating a reservation at
any other moment, since all the guidelines in the Guide
to Practice are intended to substitute for an absence of
will and the contracting parties to a treaty can always
derogate therefrom if they see fit.389

234. Onthis latter point, it could nevertheless be asked
whether it would be advisable to indicate in the Guide
to Practice that such a possibility must be expressly
provided for in the treaty or unanimously accepted by
the parties. This goes back to the more general prob-
lem of reservations which are formulated late (see para-
graphs 279-306 below). Moreover, a number of points
should be made regarding the formulation ratione tem-
poris of reservations and interpretative declarations (see
paragraphs 235-278 below).

(a) Reservations and interpretative declaration
formulated ratione temporis

(i) The travaux préparatoires of articles 19 and 23,
paragraph 2, of the 1969 and 1986 Vienna
Conventions

386 See draft guideline 1.1.2 and its commentary (Yearbook ... 1998
(footnote 63 above), pp. 103-104); see also the third report on reserva-
tions to treaties, ibid. (footnote 3 above), pp. 247-248, paras. 138-143.

387 See draft guideline 1.1.4 and its commentary (Yearbook ...1998
(footnote 63 above), pp. 105-106); see also the third report on reserva-
tions to treaties, ibid. (footnote 3 above), pp. 248-249, paras. 144-146.

3885ee draft guideline 1.1 and paragraphs (5) (a) and (8)
(b) of its commentary (Yearbook ... 1998 (footnote 63 above),
pp. 99-100); see also the third report on reservations to treaties, ibid.
(footnote 3 above), p. 239, paras. 70-72, and p. 247, para. 138. The
specific problems with regard to succession of States will be dealt with
in a separate study and in a specific part of the Guide to Practice.

389 e, for instance, the second report on reservations to treaties,
Yearbook ... 1996 (footnote 16 above), pp. 63 and 67, paras. 133 and
163, and the third report, Yearbook ... 1998 (footnote 3 above), p. 243,
paras. 102-103 and pp. 247-248, paras. 138-140; see also Yearbook
... 1997 (footnote 17 above), p. 53, para. 122, and Yearbook ... 1998
(footnote 63 above) ..., p. 103, para. (5) of the commentary to draft
guideline 1.1.2.
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235. The text of article 23, paragraph 2, of the 1986
Vienna Convention,3%0 which requires the confirmation
of reservations made when signing if they have been
formulated “subject to ratification, act of formal con-
firmation, acceptance or approval”, is reproduced above
(para. 231).

236. This provision originated in the proposal, made
by Sir Humphrey Waldock in his first report on the law
of treaties, to include a provision (draft art. 17, para. 3
(b)), based on the principle that “the reservation will be
presumed to have lapsed unless some indication is given
in the instrument of ratification that it is maintained”.391
The Special Rapporteur did not conceal that “[c]learly,
different opinions may be held as to what exactly is the
existing rule on the point, if indeed any rule exists at
all”, %2 mentioning, in particular, article 14 (d)3% of the
Harvard Draft Convention on the Law of Treaties, which
posited the contrary assumption.394

237. The members of the Commission, absorbed in
the discussion of the provisions concerning the lawful-
ness of reservations, attached hardly any importance to
the part of the draft of what was then article 17 during
discussion in the plenary meeting.3%® After considering
it on two successive occasions, the Drafting Commit-
tee adopted the principle proposed by the Special Rap-
porteur, while making several changes (not all of them
felicitous3%) to the initial draft.3%7

238. The commentary on this provision (which became
article 18, paragraph 2) is interesting in that it explains
in a concise way the raison d’étre of the rule adopted by
the Commission:

A statement of reservation is sometimes made during the negotia-
tion and duly recorded in the procés-verbaux. Such embryo reser-
vations have sometimes been relied upon afterwards as amounting
to formal reservations. It seems essential, however, that the State
concerned should formally reiterate the statement in some man-
ner in order that its intention actually to formulate a reservation
should be clear.3%

239. Governments made hardly any comments on the
substance of draft article 18. Nevertheless (leaving aside

390 The text of the same provision in the 1969 Vienna Convention is
identical, the only difference being that it does not mention the proce-
dure to be followed by an international organization.

391 Yearbook ... 1962 (see footnote 380 above), p. 66, para. (11) of the
commentary on article 17.

392 |pid.
393 Sjr Humphrey cited article 15 (d) by mistake.

394 «|f a State has made a reservation when signing a treaty, its later
ratification will give effect to the reservation in the relations of that
State with other States which have become or may become parties
to the treaty”; the Harvard draft is reproduced in Yearbook ... 1950,
vol. I1, pp. 243-244.

3% 5ee the summary records of the 651st to 656th meetings
(25 May-4 June 1962), Yearbook ... 1962, vol. I, pp. 139-179.
See, however, the comments by Mr. Castrén (ibid., 652nd meeting,
p. 148) and Sir Humphrey Waldock (ibid., 656th meeting, pp. 174-175,
para. 33).

39 The Drafting Committee referred, in particular, to confirmation of
the reservation by the State which formulates it “when carrying out the
act establishing its own consent to be bound by the treaty” (Yearbook ...
1962, vol. I, 663rd meeting, p. 221, para. 3).

397 See the summary records of the 663rd and 668th meetings, Year-
book ... 1962, vol. I, pp. 221-223 and 257.

398 Yearbook ... 1962, vol. 11, document A/5209, p. 180.

the observations of Denmark and Finland, which con-
cerned minor drafting questions3®9), note can be taken of
Sweden’s comment that articles 18-19, which dealt with
acceptance of and objections to reservations, contained
much that “simply exemplifies what the parties may pre-
scribe or that merely amounts to procedural rules which
would fitbetter intoacode of recommended practices”.4%
Further to these observations, the Special Rapporteur, Sir
Humphrey Waldock, proposed in his fourth report a new
article 20 dealing with the question of reservations from
a procedural standpoint.®®1 The first two paragraphs of
this article, entitled “Procedure regarding reservations”,
corresponded to article 18, paragraphs 2-3, and arti-
cle 19 of the former draft, and read as follows:

1. A reservation must be in writing. If put forward subse-
quently to the adoption of the text of the treaty, it must be noti-
fied to the depositary or, where there is no depositary, to the other
interested States.402

2. A reservation put forward upon the occasion of the adop-
tion of the text or upon signing a treaty subject to ratification, ac-
ceptance or approval, shall be effective only if the reserving State
formally confirms the reservation when ratifying, accepting or
approving the treaty.403

240. During the discussions in the Commission on
second reading, few observations were made on the for-
mulation of reservations.*®* Nevertheless, interesting
comments were made on the “status” of a reservation
formulated at the time of signing, pending its confir-
mation at the time of ratification.?% In this connection,
the Special Rapporteur believed that the rules on ac-
ceptance of reservations should be applicable only after
the reservation was confirmed; “otherwise, it might be
difficult to frame a rule governing the case of tacit con-
sent”.4%6 After certain changes had been made to it by
the Drafting Committee, new article 20 was adopted by
the Commission.407

241. Draft article 20, paragraph 2, as finally adopted,
differed from the current text of article 23, paragraph 2,
only by the inclusion of a reference to reservations for-
mulated “on the occasion of the adoption of the text” 408

399 Yearbook ... 1965 (see footnote 380 above), pp. 46-47. Japan
also submitted draft articles which roughly recapitulated the Commis-
sion’s wording concerning the moment of formulation of reservations
(Yearbook ... 1966 (see footnote 212 above), p. 305).

400 Yearbook ... 1965 (see footnote 380 above), p. 47. This allusion to
a “code of recommended practices” testifies to an interesting intuition
of the needs which the elaboration of the Guide to Practice is designed
to meet.

401 |bid., pp. 53-54.

402 This paragraph recapitulates the preliminary clause of former
article 18, paragraph 2 (a) (Yearbook ... 1962 (see footnote 398 above),
p. 176) and in a simplified form, paragraph 3 of that article.

403 This paragraph was a slightly simplified version of former ar-
ticle 18, paragraph 2 (b) (ibid.). For their part, paragraphs 3—4 dealt
with express and tacit acceptance of a reservation and paragraphs 5-6
with objections to reservations.

404 5ee, however, the observations by Mr. Ruda (Yearbook ... 1965,
vol. I, 797th meeting, p. 154, para. 71) and Mr. Rosenne (ibid., 813rd
meeting, p. 264, paras, 5-8).

405gge, in particular, the comments by Mr. Barto§ and Mr. Lachs
(ibid., 813rd meeting, p. 269).

408 1hid., para. 74.

407 1bid., 816th meeting, p. 284, para. 55.

408 «|f formulated on the occasion of the adoption of the text or upon
signing the treaty ...” (Yearbook ... 1966 (see footnote 212 above),
p. 208).
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a reference that was deleted at the Vienna Conference
under circumstances that have been described as “mys-
terious”.4%° The commentary on this provision repro-
duces the 1962 text*19 almost verbatim and adds:

Paragraph 2 concerns reservations made at a later stage [after
negotiation]: on the occasion of the adoption of the text or upon
signing the treaty subject to ratification, acceptance or approval.
Here again the Commission considered it essential that, when
definitely committing itself to be bound, the State should leave
no doubt as to its final standpoint in regard to the reservation. The
paragraph accordingly requires the State formally to confirm the
reservation if it desires to maintain it. At the same time, it provides
that in these cases the reservation shall be considered as having
been made on the date of its confirmation, a point which is of
importance for the operation of paragraph 5 of article [20 in the
text of the Convention].41

242. The rule in article 23, paragraph 2, of the 1969
Vienna Convention was reproduced in its essence by
Special Rapporteur Paul Reuter in his fourth and fifth
reports on the question of treaties concluded between
States and international organizations or between two or
more international organizations, with only the drafting
changes made necessary by the inclusion of internation-
al organizations*'2 and the introduction of the concept
of “formal confirmation” (with the risks of confusion
which this implies between that concept and the no-
tion of simple “confirmation* of the reservation in ar-
ticle 23413, This provision was adopted on first reading
with the new drafting changes made necessary by the
introduction into the draft of the concept of “formal con-
firmation”—equivalent to ratification for international
organizations—in the form of two separate articles,
owing to the distinction that was adopted for a while
between, on the one hand, treaties between several in-
ternational organizations and, on the other hand, treaties
between States and one or more international organiza-
tions or between international organizations and one or
more States.*!* The two articles 23 and 23 bis, which
received no comments from Governments,*!°> were
again combined in a single provision on second read-
ing. This provision differs from article 23 of the 1969
Vienna Convention only by the mention of international
organizations and the mechanism of formal confirma-

409 «In paragraph 2, the phrase ‘on occasion of the adoption of the
text’ mysteriously disappeared from the ILC text, when it was finally
approved by the Conference” (Ruda, loc. cit., p. 195). The Special
Rapporteur found no trace of any amendment to this effect in the
official records of the Conference.

410 see paragraph 238 above.
411 Yearbook ... 1966 (see footnote 212 above), p. 208.

412 Yearbook ... 1975, vol. 11, document A/CN.4/285, p. 38, and
Yearbook ... 1976, vol. Il (Part One), document A/CN.4/290 and Add.1,
p. 146.

4133ee the discussions on this subject at the 1434th meeting on
6 June 1977 (Yearbook ... 1977, vol. I, pp. 101-103). At the same
meeting, a discussion began on the notion of international organizations
having the capacity to become parties to a treaty (ibid.).

414 5ee the text and its commentary in Yearbook ... 1976 (foot-
note 412 above), p. 146 (fifth report of Mr. Reuter) and Yearbook ...
1977, vol. 11 (Part Two), pp. 115-116 (report of the Commission—two
separate articles; this distinction was abandoned in 1981—see the tenth
report of Mr. Reuter, Yearbook ... 1981, vol. Il (Part One), document
AJCN.4/341 and Add.1, pp. 63-64). See also the discussions at the
1434th and 1451st meetings, Yearbook ... 1977 (footnote 413 above)
pp. 101-103 and 195-196).

415The Council of Europe stated, however, that the rule contained in
paragraph 2 of the article was in conformity with its practice (Yearbook
... 1982, vol. Il (Part Two), annex, p. 143, para. 36).

tion (of the treaty itself).#16 The Vienna Conference on
the Law of Treaties of 1986 adopted the text prepared
by the Commission without making any changes to the
French text.*1’

(i) The obligation to confirm reservations made when
signing

243. While there can be hardly any doubt that at the
time of its adoption, article 23, paragraph 2, of the 1969
Vienna Convention pertained more to progressive devel-
opment than to codification in the strict sense,*18 it may
probably be considered that the obligation formally to
confirm reservations formulated when treaties in formal
form are signed has become part of positive law. Crys-
tallized by the 1969 Convention and confirmed in 1986,
the rule is followed in practice and seems to satisfy an
opinio necessitatis juris which allows a customary value
to be assigned to it.

244. Thus, in an aide-memoire dated 1 July 1976, the
United Nations Legal Counsel, describing the “practice
of the Secretary-General in his capacity as depositary of
multilateral treaties regarding ... reservations and objec-
tions to reservations relating to treaties not containing
provisions in that respect”, relied on article 23, para-
graph 2, of the 1969 Vienna Convention in concluding
that: “If formulated at the time of signature subject to
ratification, the reservation has only a declaratory ef-
fect, having the same legal value as the signature itself.
It must be confirmed at the time of ratification; oth-
erwise, it is deemed to have been withdrawn”.41® The
Council of Europe changed its practice in this regard in
1980;%20 and in their answers to the Commission’s ques-
tionnaire on reservations to treaties, the States which
replied to question 1.10.242 indicated that, in general,
they confirmed reservations formulated when the treaty
was signed at the time of ratification or accession.*?

416 Tenth report of Mr. Reuter, Yearbook .. 1981 (see foot-
note 414 above), and report of the Commission, Yearbook ... 1982, vol. 11
(Part Two), p. 37.

417 The Chairman of the Drafting Committee, Mr. Al-Khasawneh,
stated that a correction had been made to the English text (replacing “by
a treaty” with “by the treaty”) (United Nations Conference on the Law
of Treaties between States and International Organizations or between
International Organizations, Vienna, 18 February—21 March 1986, Of-
ficial Records, vol. I, Summary records of the plenary meetings and of
the meetings of the Committee of the Whole (United Nations publica-
tion, Sales No. E.94.V5, Vol 1), fifth plenary meeting, 18 March 1986,
p. 15, para. 63).

418 See the first report of Sir Humphrey Waldock (Yearbook ... 1962
(footnote 380 above) and paragraph 236 above. See also Greig, “Reser-
vations: equity as a balancing factor?”, p. 28, and Horn, op. cit., p. 41.

419 United Nations Juridical Yearbook, 1976 (United Nations pub-
lication, Sales No. E.78.V.5), pp. 209 and 211. See also Whiteman,
Digest of International Law, pp. 158-159.

420 See Horn, op. cit., and Polakiewicz, Treaty-Making in the Council
of Europe, pp. 95-96.

421 «If reservations were formulated at the time when the treaty was
signed, were they formally confirmed when the State expressed its de-
finitive consent to be bound?” (Yearbook ... 1996 (footnote 16 above),
annex Il, p. 99).

422 5ee the replies by Japan, Switzerland (with the exception, it
would appear, however, of the International Telecommunication Con-
vention and the additional protocols thereto, but no explanation is given
concerning this exception), France and Mexico. Bolivia indicated that
on one occasion it formulated reservations when signing but did not

(Continued on next page.)
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245. Curiously, however, the practice of the Sec-
retary-General of the United Nations is inconsistent
with the conviction expressed by the Legal Counsel in
1976,%23 since the former includes in the valuable publi-
cation entitled Multilateral Treaties Deposited with the
Secretary-General reservations formulated when the
treaty was signed, whether or not they were confirmed
subsequently,*2* even on the assumption that the State
formulated other reservations when expressing its de-
finitive consent to be bound.

246. In legal writing, the rule laid down in article 23,
paragraph 2, of the 1969 and 1986 Vienna Conventions
is the object of what now appears to be general ap-
proval,*2° even if that was not always true in the past.#26
In any event, whatever arguments might be advanced
against it, they would not be of such a nature as to chal-
lenge a clear rule appearing in the Vienna Conventions
that the Commission has decided to follow in principle,
except in case of an overwhelming objection.

247. Accordingly, it seems both necessary and de-
sirable to recapitulate in the Guide to Practice, in the
form of a draft guideline, the rule laid down in arti-
cle 23, paragraph 2, of the 1986 Vienna Convention.*2’
Two problems arise, however, with regard to the spe-
cific formulation of this draft.

248. First, is it appropriate simply to reproduce the
wording of article 23, paragraph 2, or should it be
supplemented to take into account the possibility af-
forded to a successor State to formulate a reservation
when it makes a notification of succession in accord-
ance with draft guideline 1.1, which thus rounds out the
definition of reservations contained in article 2, para-
graph 1 (d), of the 1986 Vienna Convention? The answer
is not very simple. At first glance, the successor State
can either confirm or invalidate an existing reservation

(Footnote 422 continued.)

confirm them, since they were the subject of a protocol annexed to the
treaty. In its reply to question 1.10.1 (“Was the timing of the formula-
tion of the reservations based on any particular considerations? If so,
what considerations?” (Yearbook ... 1996 (footnote 16 above), an-
nex I1, p. 99), Denmark, which stated that it formulated all its reserva-
tions when expressing definitive consent to be bound, expressly based
its answer on article 23, paragraph 2, of the 1969 Vienna Convention.

423 see paragraph 244 above.

424 Examples of reservations formulated when signing and not con-
firmed subsequently: the reservations made by the Islamic Republic
of Iran and Peru to the United Nations Convention against Illicit Traf-
fic in Narcotic Drugs and Psychotropic Substances (United Nations,
Treaty Series, vol. 1582, No. 27627, pp. 398 and 402) and those made
by Turkey to the Customs Convention on containers, 1972 (ibid.,
Multilateral Treaties Deposited with the Secretary-General ...(see foot-
note 26 above), p. 487). Examples of reservations made when signing
and confirmed when expressing consent to be bound: the reservation
made by the United Kingdom to the Protocol to the Agreement on
the importation of educational, scientific and cultural materials of 22
November 1950 (ibid., vol. Il, p. 66), the reservations made by Argen-
tina and Venezuela to the Agreement establishing the Common Fund
for Commodities (ibid., pp. 139-140), and the reservation made by
Slovakia to the Convention on the Safety of United Nations and Associ-
ated Personnel (ibid., p. 121).

425 gee, in particular, Greig, loc. cit., p. 28, and Imbert, op. cit.,
p. 285.

426 See Imbert, op. cit., pp. 283-284.

427 Rather than the 1969 formulation, which is less comprehensive
because international organizations are omitted.

made by the predecessor State,*?8 or formulate a new
reservation when it makes a notification of succession;*2
in neither of these two cases is the successor State thus
led to confirm a reservation when signing. Nevertheless,
under article 18, paragraphs 1-2, of the 1978 Vienna
Convention, a newly independent State may, under cer-
tain conditions, establish through a notification of suc-
cession its capacity as a contracting State or party to a
multilateral treaty which was not in force on the date of
the State succession and to which the predecessor State
was itself a contracting State. Under article 2, para-
graph (f), of the 1969 and 1986 Vienna Conventions,
however, “‘contracting State’ means a State which has
consented to be bound by the treaty, whether or not the
treaty has entered into force”—a State, not a mere sig-
nature. It follows, conversely, that there can be no “suc-
cession to the signing” of a treaty (in formal form*30)431
and that the concept of notification of succession should
not be introduced into draft guideline 2.2.1.432

249. Secondly, it might be asked whether the Commis-
sion should take account, in the preparation of this draft,
of draft guideline 1.1.2 (Instances in which a reservation
may be formulated), which provides that:

Instances in which a reservation may be formulated under
guideline 1.1 include all the means of expressing consent to be
bound by a treaty mentioned in article 11 of the Vienna Conven-
tion on the Law of Treaties and the Vienna Convention on the
Law of Treaties between States and International Organizations or
between International Organizations.

The problem does not arise with regard to the designa-
tion of the moment when the confirmation should take
place, since the formula contained in article 23, para-
graph 2, of the 1969 and 1986 Vienna Conventions is
equivalent to the one adopted by the Commission in
draft guideline 1.1.2 (“when expressing its consent to be
bound”). It might be thought, however, that the number
of cases to which article 23, paragraph 2, seems to limit
the possibility of subordinating definitive consent to be
bound (ratification, act of formal confirmation, accept-

428 See the 1978 Vienna Convention, art. 20, para. 1.
429 |hid., para. 2.
430 See paragraphs 259-260 below.

431 The publication Multilateral Treaties Deposited with the Secretary-
General ... (see footnote 26 above) mentions, however—in the foot-
notes and without special comment—reservations formulated when
signing by a predecessor State and apparently not formally confirmed
by the successor State or States; see, for example, Czechoslovakia’s
reservations to the United Nations Convention on the Law of the Sea,
noted in connection with the Czech Republic and Slovakia (ibid.,
p. 239, note 4). Moreover, irrespective of the question of reservations,
some States expressly indicated that they intended to succeed to the
signature of a predecessor State (see, for example, the notifications
made by the Czech Republic and Slovakia concerning the Convention
on the Territorial Sea and the Contiguous Zone (ibid., p. 239, note 4),
the Convention on the High Seas (ibid., p. 200, note 2), the Convention
on the Continental Shelf (ibid., p. 206, note 2) and the 1978 Vienna
Convention (ibid., pp. 277-278).

432 According to Pilloud, “in applying by analogy the rule provided
in article 23, paragraph 2 of the Vienna Convention concerning reserva-
tions expressed at the time of signature, one might say that the States
which had made declarations of continuity” to the Geneva Conventions
of 1949 “should, if they had intended to assume on their own account
the reservations expressed [by the predecessor State], have stated this
specifically in their respective declarations of continuity” (“Reserva-
tions to the Geneva Conventions of 19497, p. 111). It is doubtful wheth-
er such an analogy could be made; the matter will be considered in a
future report on succession to reservations.
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ance or approval) is too small and does not correspond
to the one in article 11.

250. In the view of the Special Rapporteur, however,
such a concern is excessive; the differences in word-
ing between article 11 and article 23, paragraph 2, of
the 1969 and 1986 Vienna Conventions lie in the omis-
sion from the latter of these provisions of two possibili-
ties contemplated in the former: “exchange of instru-
ments constituting a treaty” and “any other means if so
agreed”.*33 The probability that a State or an interna-
tional organization would subordinate the expression of
its definitive consent to be bound by a multilateral treaty
subject to reservations to one of these modalities is suf-
ficiently low that it does not seem useful to overbur-
den the wording of draft guideline 2.2.1 or to include,
in chapter 2 of the Guide to Practice, a draft guideline
equivalent to draft guideline 1.1.2. No doubt it will be
sufficient to mention this point in the commentary.

251. Under these circumstances, the wording of draft
guideline 2.2.1 can be modelled on that of article 23,
paragraph 2, of the 1986 Vienna Convention:

“2.2.1 Reservations formulated when signing and
formal confirmation

“If formulated when signing the treaty subject to rati-
fication, act of formal confirmation, acceptance or ap-
proval, a reservation must be formally confirmed by the
reserving State or international organization when ex-
pressing its consent to be bound by the treaty. In such a
case the reservation shall be considered as having been
made on the date of its confirmation.”

252. It may be asked, furthermore, whether a reserva-
tion can be formulated when initialling*3* or signing a
treaty ad referendum, which are mentioned along with
signing in article 10 of the 1969 and 1986 Vienna Con-
ventions as methods of authenticating the text of a trea-
ty. The answer to this question is certainly affirmative:
nothing prevents a State or an international organization
from indicating formally to its partners the “reserva-
tions” which it has regarding the adopted text at the au-
thentication stage,*3® or, for that matter, at any previous
stage of negotiation.

253. This had, moreover, been contemplated by the
Commission in draft article 18 (which became article 23
of the 1969 Vienna Convention), of which paragraph 2,
as it appeared in the final text of the draft articles adopt-
ed at the eighteenth session in 1966, provided that: *“If
formulated on the occasion of the adoption of the text ...
a reservation must be formally confirmed by the reserv-
ing State when expressing its consent to be bound by the
treaty. In such a case the reservation shall be considered

433 For a similar comment concerning the comparison of article 2,
paragraph 1 (d), and article 11, see paragraph (8) of the commentary
to draft guideline 1.1.2, Yearbook ... 1998 (see footnote 63 above),
p. 104.

434 See Szafarz, “Reservations to multilateral treaties”, p. 295.

4350n authentication “as a distinct part of the treaty-making pro-
cess”, see the commentary on article 9 of the Commission’s draft ar-
ticles on the law of treaties (which became article 10 at the United Na-
tions Conference on the Law of Treaties), Yearbook ... 1966 (footnote
212 above), p. 195.

as having been made on the date of its confirmation”.436
Commenting on this provision, the Commission stated:

Statements of reservations are made in practice at various
stages in the conclusion of a treaty. Thus, a reservation is not in-
frequently expressed during the negotiations and recorded in the
minutes. Such embryo reservations have sometimes been relied
upon afterwards as amounting to formal reservations. The Com-
mission, however, considered it essential that the State concerned
should formally reiterate the statement when signing, ratifying,
accepting, approving or acceding to a treaty in order that it should
make its intention to formulate the reservation clear and defini-
tive. Accordingly, a statement during the negotiations expressing
a reservation is not, as such, recognized in article 16 as a method
of formulating a reservation and equally receives no mention in
the present article.*3”

254. As indicated above,*3 the reference to the adop-
tion of the text disappeared from the text of article 23,
paragraph 2, of the 1969 Vienna Convention under
“mysterious” circumstances during the Vienna Confer-
ence on the Law of Treaties, probably out of concern
for consistency with the wording of the chapeau of arti-
cle 19 (the summary records of the Conference give
no indication about this, however). The question aris-
es whether it might not be appropriate to reinstate the
reference in the Guide to Practice.

255. In the view of the Special Rapporteur, the Com-
mission would be making a useful clarification by rein-
stating it, given that:

(@) On the one hand, any reservation formulated pri-
or to the expression of definitive consent to be bound*3?
by the treaty must be confirmed by its author; that is the
very purpose of this clarification; and

(b) On the other hand, there does not seem to be any
reason to limit the clarification to “embryonic” reser-
vations formulated when adopting or authenticating the
text; the obligation to confirm formally is, of course,
required, especially when the “intention to formulate a
reservation” is expressed at a prior stage of negotiation.

256. This clarification could be the subject of a draft
guideline 2.2.2, worded as follows:

“2.2.2 Reservations formulated when negotiating,
adopting or authenticating the text of the
treaty and formal confirmation

“If formulated when negotiating, adopting or authen-
ticating the text of the treaty, a reservation must be for-
mally confirmed by the reserving State or international
organization when expressing its consent to be bound
by the treaty. In such a case, the reservation shall be
considered as having been made on the date of its con-
firmation.”

436 Yearbook ... 1966 (see footnote 212 above), p. 208.

437 |bid., para. (3) of the commentary.

438 para. 241 above.

439 “Negotiated reservations”, that is to say, reservation clauses in-
serted in a treaty during negotiation (see paragraphs 164-171 above),
are often adopted following the expression by one or more States of
their disagreement with some of the proposed provisions; such expres-
sions of disagreement may be regarded as “embryonic reservations”.
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257. This wording is taken from that of draft guide-
line 2.2.1,%40 itself modelled on article 23, paragraph 2,
of the 1986 Vienna Convention, and the question arises
whether it might not be advantageous to combine the
two drafts. This would “economize” on provisions,
but would have the drawback of altering the text of the
Vienna Convention. It may, of course, be asserted that
the Commission did the same thing with regard to draft
guideline 1.1; however, the question was not posed in
exactly the same terms; the definition of reservations
adopted in the draft “is none other than the composite
text of the definitions contained in the 1969, 1978 and
1986 Vienna Conventions to which no changes have been
made”.**! The combining in a single draft of the texts
proposed for draft guidelines 2.2.1 and 2.2.2 would not
be of the same nature and would be tantamount to adding
to the text of the Vienna Conventions a possibility that
they did not contemplate. For this reason, the Special
Rapporteur is inclined to favour two separate drafts.

258. If a majority of members of the Commission
were of a different view, the text of the draft might read
as follows:

“Reservations formulated when negotiating, adopt-
ing or authenticating or signing the text of the treaty
and formal confirmation

“If formulated when negotiating, adopting or authen-
ticating the text of the treaty or when signing the treaty
subject to ratification, an act of formal confirmation,
acceptance or approval, a reservation must be formally
confirmed by the reserving State or international organ-
ization when expressing its consent to be bound by the
treaty. In such a case, the reservation shall be considered
as having been made on the date of its confirmation.”

259. Whatever solution is adopted in this respect,*42
the proposed wording (which is, in any event, faithful to
the Vienna text) clearly implies that the rule thus codi-
fied applies only to treaties in formal form, those that
do not enter into force solely by being signed.*43 On the
other hand, with regard to treaties not requiring any post-
signing formalities in order to enter into force, which
are referred to in French legal writing as “agreements

440 see paragraph 251 above.

441 Yearbook ... 1998 (see footnote 63 above), p. 99, para. (1) of the
commentary to draft guideline 1.1.

442\\hat is involved is not a fundamental issue. The solution to be
adopted by the Commission in this regard will constitute a precedent,
however, for the question cannot fail to arise again with respect to other
provisions of the Vienna Conventions. Taking into account the advan-
tage of deviating as little as possible from the Conventions, it seems to
the Special Rapporteur that the Commission should take another look at
the matter before combining draft guidelines 2.2.1 and 2.2.2, as envis-
aged in paragraph 258 above.

443 0n the distinction between treaties in formal form and agree-
ments in simplified form, see, in particular: Chayet, “Les accords en
forme simplifiée”; Nguyen Quoc Dinh, Daillier and Pellet, op. cit.,
pp. 136-144; and Smets, La conclusion des accords en forme simplifiée.
This distinction is more common among authors writing in the Roman-
Germanic tradition than among those schooled in common law, which
is more concerned with executive agreements, a concept that does not
fully coincide with the notion of agreements in simplified form (see
Horvath, “The validity of executive agreements™). Sinclair (The Vienna
Convention on the Law of Treaties), p. 41) and Brownlie (Principles of
Public International Law, p. 611), however, mentioned the concept of
“agreements” or “treaties in simplified form” in connection with dis-
cussions on the law of treaties in the Commission.

in simplified form”,444 it is self-evident that, if formu-
lated when the treaty is signed, a reservation becomes
effective immediately, without any formal confirmation
being necessary or even conceivable.*4°

260. In truth, however, this rule derives from the text
of article 23, paragraph 2, of the 1969 and 1986 Vienna
Conventions; it is reproduced in draft guideline 2.2.1
and supplemented by draft guideline 2.2.2. Neverthe-
less, given the practical nature of the Guide to Prac-
tice, it would probably not be superfluous to clarify this
explicitly in a draft guideline 2.2.3:

“2.2.3 Non-confirmation of reservations formulated
when signing [an agreement in simplified
form] [a treaty that enters into force solely by
being signed]*46

“A reservation formulated when signing [an agree-
ment in simplified form] [a treaty that enters into force
solely by being signed] does not require any subsequent
confirmation.”

261. It is self-evident, however, that if an “embryonic
reservation” to an agreement in simplified form is for-
mulated when negotiating, adopting or authenticating
the text of a treaty, it must be confirmed when signing.
Nevertheless, just as, in this case, signing constitutes
the expression of definitive consent to be bound, the
possibility is covered expressly by draft guidelines 2.2.
and 2.2.2 (“when expressing its consent to be bound”),
and it seems completely unnecessary to repeat it in a
separate draft guideline.

262. There is, moreover, another hypothetical case
in which the confirmation of a reservation formulated
when signing appears to be superfluous, namely, where
the treaty itself provides expressly for such a possibil-
ity without requiring confirmation. Thus, for example,
article 8, paragraph 1, of the Convention on reduction

444 \While the procedure involving agreements in simplified form is
more commonly used for concluding bilateral rather than multilateral
treaties, it is not at all unknown in the second case, and major multilat-
eral agreements may be cited which have entered into force solely by
being signed. This is true, for example, of the General Agreement on
Tariffs and Trade of 1947 (at least in terms of the entry into force of
the bulk of its provisions following the signing of the Protocol of Pro-
visional Application of the General Agreement on Tariffs and Trade),
the Declaration on the Neutrality of Laos and the Agreement establish-
ing a Food and Fertiliser Technology Centre for the Asian and Pacific
Region. There are also “mixed” treaties that can, if the contracting par-
ties so choose, enter into force solely upon signature or following rati-
fication (see article XI1X of the Agreement relating to the International
Telecommunications Satellite Organization “INTELSAT”; see also the
following footnote).

445The Special Rapporteur is not aware, however, of any clear ex-
ample of a reservation made at the time when a multilateral agreement
in simplified form was signed. This eventuality certainly cannot be
ruled out, however; as the preceding footnote indicates, there are also
“mixed treaties” which can, if the parties so choose, enter into force
solely upon signature or following ratification, and which are subject to
reservations or contain reservation clauses (see the Convention on Psy-
chotropic Substances (art. 32), the Convention on a Code of Conduct
for Liner Conferences and the International Convention on Arrest of
Ships, 1999 (art. 12, para. 2)).

446 The alternative draftings that have been proposed relate to the fact
that, as indicated in footnote 443 above, the term “agreements in sim-
plified form”, familiar to jurists schooled in the Roman law tradition,
might bewilder those with training in common law.
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of cases of multiple nationality and military obligations
in cases of multiple nationality provides that:

Any Contracting Party may, when signing this Convention or”
depositing its instrument of ratification, acceptance or accession,
declare that it avails itself of one or more of the reservations pro-
vided for in the Annex to the present Convention.*4

263. In a case of this kind, it seems that practice con-
sists of not requiring a party which formulates a reserva-
tion when signing to confirm it when expressing defini-
tive consent to be bound; thus, to return to the previous
example, France made a reservation when it signed the
Convention on reduction of cases of multiple national-
ity and military obligations in cases of multiple nation-
ality and did not confirm it subsequently.**® Likewise,
Hungary and Poland did not confirm their reservation
to article 20 of the Convention against torture and other
cruel, inhuman or degrading treatment or punishment,
which provides, in its article 28, paragraph 1, that such a
reservation can be made when signing. Nor did Luxem-
bourg confirm its reservation to the Convention relat-
ing to the Status of Refugees, or Ecuador its reservation
to the Convention on the prevention and punishment
of crimes against internationally protected persons, in-
cluding diplomatic agents.*4? It is true that other States*>0
nonetheless confirmed their reservations, to the same
provision of the Convention against torture at the time
of ratification. In the view of the Special Rapporteur,
reservations made when signing the Convention against
torture were sufficient in and of themselves. While
nothing prevented the reserving States from confirming
them,*1 nothing compelled them to do so. The rule set
out in article 23, paragraph 2, of the 1969 and 1986 Vi-
enna Conventions should be applicable only where the
treaty is silent; otherwise, the provisions providing for
the possibility of reservations when signing would have
no useful effect.

264. Despite the uncertainties in practice—which may
be explained by the fact that if a formal confirmation
in a case of this kind is not essential, it is also not ruled
out—it does not seem futile to endorse the “minimum”
practice (this seems logical, since the treaty expressly
provides for the formulation of reservations when sign-

447 See also, among numerous examples: article 17 of the Convention
on the Reduction of Statelessness; article 30 of the Convention on mu-
tual administrative assistance on tax matters; article 29 of the European
Convention on Nationality; and article 24 of the Convention on the Law
Applicable to Succession to the Estates of Deceased Persons.

448 Council of Europe, European Committee on Legal Coopera-
tion (CCJ), CCJ Conventions and Reservations to those Conventions,
note by the secretariat, CCJ (99) 36, Strasbourg, 30 March 1999,
p. 11. The same applied to Belgium’s reservations to the Convention on
mutual administrative assistance on tax matters (ibid., p. 50).

449 Multilateral Treaties Deposited with the Secretary-General ...
(see footnote 26 above), pp. 213-214; p. 265; and ibid., vol. 11, p. 115.
The Hungarian reservation was subsequently withdrawn.

450 Belarus, Bulgaria (reservation subsequently withdrawn), Czecho-
slovakia (reservation subsequently withdrawn by the Czech Republic
and Slovakia), Morocco, Tunisia and Ukraine (reservation subsequently
withdrawn); see Multilateral Treaties Deposited with the Secretary-
General ... (footnote 26 above), pp. 212-214.

41 And such “precautionary confirmations” are quite common
(see, for example, the reservations by Belarus, Brazil (which, however,
confirmed only two of its three initial reservations), Hungary, Poland,
Turkey and Ukraine to the Convention on Psychotropic Substances
(ibid., vol. 1, pp. 327-329)).

ing*®2) by embodying it in a draft guideline that might
read as follows:

“2.2.4 Reservations formulated when signing for
which the treaty makes express provision

“A reservation formulated when signing a treaty,
where the treaty makes express provision for an option
on the part of a State or an international organization to
formulate a reservation at such a time, does not require
formal confirmation by the reserving State or interna-
tional organization when expressing its consent to be
bound by the treaty.”

(iii) Time of formulation of interpretative declarations
(recapitulation)

265. The third report on reservations to treaties dis-
cusses in some detail the time at which an interpretative
declaration may be formulated.#>3 The report indicates
in particular that a “mere” interpretative declaration may
be formulated at any time, unless otherwise stipulated
by the treaty that it concerns, whereas a conditional in-
terpretative declaration may be formulated only when
signing or when expressing consent to be bound, since
by definition it makes participation in the treaty by the
declarant State or international organization subject to
certain conditions.

266. These views were accepted by the Commission
and are reflected in draft guideline 1.2, which defines
interpretative declarations independently of any time
factor,*>* and draft guideline 1.2.1, which on the contra-
ry specifies that a conditional interpretative declaration,
like a reservation, is a “unilateral statement formulated
by a State or an international organization when signing,
ratifying, formally confirming, accepting, approving or
acceding to a treaty, or by a State when making a notifi-
cation of succession to a treaty” .4

267. However, in the case of this second hypothesis,
the Commission noted that if the conditional interpreta-
tive declaration was formulated when signing the treaty,
it would “probably” be “confirmed at the time of expres-
sion of definitive consent to be bound”.#%® There is no
logical reason for advocating one solution for reserva-
tions and another for conditional interpretative declara-
tions.

268. It will be noted that in practice States wishing to
make their participation in a treaty subject to a speci-
fied interpretation of the treaty generally confirm their
interpretation when stating it at the time of signature or
at any earlier point in the negotiations. The following
are examples:

452 If this principle was not recognized, many unconfirmed reserva-
tions would have to be deemed illegal (or without effect), even where
the States which formulated them did so on the basis of the text of the
treaty itself.

453 Yearbook ...
paras. 328-339.

454See Yearbook ... 1999 (footnote 75 above), pp. 101-103,
paras. (21)-(32) of the commentary to draft guideline 1.2.

455 |bid., pp. 105-106, paras. 15-18 of the commentary to draft
guideline 1.2.1.

456 |bid., p. 106, footnote 371.

1998 (see footnote 3 above), pp. 274-276,
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(2) Germany and the United Kingdom, upon ratify-
ing the Basel Convention on the Control of Transbound-
ary Movements of Hazardous Wastes and their Disposal,
confirmed “declarations™#°’ that could be regarded as
being conditional;*>8

(b) Monaco proceeded in the same manner when it
signed and then ratified the International Covenant on
Civil and Political Rights;*>9

(c) Austria set out in its instrument of ratification
of the European Convention on the protection of the
archélaB%ological heritage a declaration made when sign-
ing;

(d) The European Community, when approving the
Convention on Environmental Impact Assessment in a
Transboundary Context, also confirmed a declaration
that it had made when signing.#61

269. It is thus appropriate to transpose to condition-
al interpretative declarations the rules governing the
formal confirmation of reservations formulated when
signing (draft guideline 2.2.1) or when negotiating,
adopting or authenticating the text of the treaty (draft
guideline 2.2.2). Two problems arise, however.

270. First, there is a methodological problem as to
whether to include one or more draft guidelines repro-
ducing the substance of the corresponding draft text on
the confirmation of reservations formulated when sign-
ing, or whether it would suffice to follow the procedure
adopted by the Commission in draft guideline 1.5.2 on
interpretative declarations in respect of bilateral trea-
ties,*62 and to refer to draft guidelines 2.2.1 and 2.2.2.
The chief reason for adopting that procedure in draft
guideline 1.5.2 was that the Commission had decided
not to deal with “reservations” to bilateral treaties in the
remainder of the Guide to Practice.*®3 This reason no
longer applies: even if the Guide to Practice is to focus
essentially on reservations, it has been agreed that wher-
ever appropriate the Guide should also contain guide-
lines on the legal regime of interpretative declarations
(mere or conditional).#%4 It would therefore be desirable
to include in the Guide substantive provisions on the ob-
ligation to confirm formally conditional interpretative
declarations formulated prior to expressing definitive
consent to be bound, unless the corresponding rules on

457 See Multilateral Treaties Deposited with the Secretary-General ...
(footnote 26 above), vol. 11, pp. 356-357.

458 Moreover, the question may be asked whether confirmation of an
interpretative declaration made when signing constitutes an indication
(among others) of its conditional nature.

459 Multilateral Treaties Deposited with the Secretary-General ...
(footnote 26 above), p. 139.

460 United Nations, Treaty Series, vol. 788, No. 11212, p. 240, and
ibid., vol. 1338, No. 11212, p. 335.

461 Multilateral Treaties Deposited with the Secretary-General ...
(footnote 26 above), vol. 1l, p. 363. See also the declarations by Italy
and the United Kingdom on the Convention on biological diversity
(ibid., pp. 379-380).

462 This draft guideline reads: “Draft guidelines 1.2 and 1.2.1 are ap-
plicable to interpretative declarations in respect of multilateral as well
as bilateral treaties.”

463 See draft guideline 1.5.1 and paragraphs (19)—(20) of the com-
mentary thereto (Yearbook ... 1999 (footnote 75 above), pp. 120 and
123-124.

464 See paragraph 218 above.

reservations are simpIX transposed to conditional inter-
pretative declarations.*6°

271. If the Commission agrees to this initial sugges-
tion, it will still have to take a position on a second
problem concerning form: whether one or two draft
guidelines should be devoted to the question of formal
confirmation of conditional interpretative declarations,
as in the case of reservations. In the Special Rappor-
teur’s view, this problem should be approached from a
different angle. It was in order to avoid “touching up”
the provisions of the Vienna Conventions on the law of
treaties that he expressed a clear preference for adopting
two separate draft guidelines: one linked to the time of
the confirmation of the reservations formulated when
signing, and the other to negotiations.*6® This con-
sideration does not apply in the case of interpretative
declarations, in respect of which the 1969 and 1986
Vienna Conventions have nothing at all to say.

272. Itwould therefore be reasonable to transpose draft
guidelines 2.2.1 and 2.2.2 to interpretative declarations
and to combine them, as in the case of the alternative
proposed in paragraph 258 above for reservations:

“2.4.4 Conditional interpretative declarations for-
mulated when negotiating, adopting or au-
thenticating or signing the text of the treaty
and formal confirmation

“If formulated when negotiating, adopting or authen-
ticating the text of the treaty or when signing the treaty
subject to ratification, an act of formal confirmation,
acceptance or approval, a conditional interpretative
declaration must be formally confirmed by the reserv-
ing State or international organization when expressing
its consent to be bound by the treaty. In such a case, the
declaration shall be considered as having been made on
the date of its confirmation.”

273. For the same reasons, it would seem legitimate
to transpose to interpretative declarations*®’ draft guide-
lines 2.2.3 and 2.2.4 concerning non-confirmation of
reservations formulated when signing an agreement in
simplified form or of a treaty making express provision
for them. The draft guidelines in question might read as
follows:

“2.4.5 Non-confirmation of interpretative declara-
tions formulated when signing [an agreement
in simplified form] [a treaty that enters into
force solely by being signed]

“An interpretative declaration formulated when sign-
ing [an agreement in simplified form] [a treaty that

465 Here again (see footnote 447 above), this is not a crucial problem,
but the decision taken by the Commission on this matter will constitute
a precedent, which should probably be followed in the subsequent parts
and chapters of the Guide to Practice.

466 See paragraph 257 above.

467 |t is unnecessary to distinguish between conditional interpretative
declarations and mere interpretative declarations, because there is in
any event no obligation to confirm mere interpretative declarations,
which unless otherwise provided may be formulated at any time (see
paragraphs 265-266 above).
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enters into force solely by being signed] does not require
any subsequent confirmation.

“2.4.6 Interpretative declarations formulated when
signing for which the treaty makes express
provision

“An interpretative declaration formulated when sign-
ing a treaty, where the treaty makes express provision
for an option on the part of a State or an international
organization to formulate such a declaration at such a
time, does not require formal confirmation by the reserv-
ing State or international organization when expressing
its consent to be bound by the treaty.”

274. However, precisely because they may in principle
be formulated at any time,*68 mere interpretative decla-
rations pose a particular problem not encountered in the
case of reservations and which does not arise in the case
of conditional interpretative declarations either: what
happens in cases where the treaty to which they apply
expressly provides that they may be formulated only
at specified times, as in the case of article 310 of the
United Nations Convention on the Law of the Sea?46°

275. Clearly, in such cases, the contracting parties may
make interpretative declarations such as those envisaged
in the relevant provision only at the time or times speci-
fied in the treaty. This is so obvious as to prompt the
question as to whether this needs to be spelled out in a
guideline in the Guide to Practice.

276. However, there are two reasons for including
such a provision. First, this could be an opportunity
to recall that a mere interpretative declaration may in
principle be formulated at any time—which none of the
draft guidelines adopted so far currently do, other than
draft guideline 1.2, which does so by omission, since it
does not introduce any time element into the definition
of interpretative declarations.4’® Secondly, such a clari-
fication is in fact neither any more nor any less superflu-
ous than those set out, for example, in article 19 (a)—(b)
of the 1969 and 1986 Vienna Conventions, which deal
with the option of entering reservations.4

277. The existence of an express treaty provision
limiting the option of formulating interpretative decla-
rations is not the only instance in which a State or an
international organization is prevented, ratione tempo-

468 See paragraphs 265-266 above.

469 “Article 309 does not preclude a State, when signing, ratifying
or acceding to this Convention,* from making declarations or sta-
tements, however phrased or named, with a view, inter alia, to the
harmonization of its laws and its regulations with the provisions of
this Convention, provided that such declarations or statements do not
purport to exclude or to modify the legal effect of the provisions of
this Convention in their application to that State.” Also see, for exam-
ple, article 26, paragraph 2, of the Basel Convention on the Control
of Transboundary Movements of Hazardous Wastes and their Dispo-
sal, and article 43 of the Agreement for the Implementation of the
Provisions of the United Nations Convention on the Law of the Sea
of 10 December 1982 relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish Stocks.

470 See paragraphs 265-266.

471 Article 19 of the 1969 Vienna Convention reads: “A State may ...
formulate a reservation unless: (a) the reservation is prohibited by the
treaty; (b) the treaty provides that only specified reservations, which do
not include the reservation in question, may be made ...”

ris, from formulating an interpretative declaration. The
same applies in cases where the State or organization
has already formulated an interpretation which its part-
ners have taken as a basis or were entitled to take as a
basis (estoppel). In such a case, the author of the initial
declaration is prevented from modifying it. This hypoth-
esis will be considered below in section (b), together
with questions relating to the modification of reserva-
tions and interpretative declarations. However, it should
be reflected in draft guideline 2.4.3.

278. Moreover, this draft guideline must exclude spe-
cial rules relating to conditional interpretative declara-
tions. It might read as follows:

“2.4.3 Times at which an interpretative declaration
may be formulated

“Without prejudice to the provisions of guidelines
1.2.1, 2.4.4, 2.4.7 and 2.4.8, an interpretative declara-
tion may be formulated at any time, [unless otherwise
provided by an express provision of the treaty] [the trea-
ty states that it may be made only at specified times].”

(b) Late reservations and interpretative
declarations

(i) Late reservations

279. Unless otherwise provided by a treaty, which is
always possible, the expression of definitive consent
to be bound constitutes for the contracting parties the
last time (and in view of the requirement concerning
formal confirmation of reservations formulated during
negotiations and when signing, the only time) when a
reservation may be formulated.*”2 This rule, which is
unanimously recognized in the relevant doctrine,*’3 and
which arose from the very definition of reservations and
is also implied by the chapeau of article 19 of the 1969
and 1986 Vienna Conventions, is widely observed in
practice.#’* It was regarded as forming part of positive
law by ICJ in its judgment in the case concerning Bor-
der and Transborder Armed Actions:

Article LV of the Pact of Bogota enables the parties to make reservations
to that instrument which “shall, with respect to the State that makes them,
apply to all signatory States on the basis of reciprocity”. In the absence
of special procedural provisions, those reservations may, in accordance

472 However, some reservation clauses specify that “reservations to
one or more of the provisions of this Convention may be made at any
time prior to ratification of or accession to this Convention” (Conven-
tion on Third Party Liability in the Field of Nuclear Energy, art. 18) or
“at the latest at the moment of ratification or at adhesion, each State
may make the reserves contemplated in articles ...” (Convention concer-
ning the powers of authorities and the law applicable in respect of the
protection of infants, art. 23)—these examples are quoted by Imbert,
op. cit., pp. 163-164).

4731t has been stated particularly forcefully by Gaja: “[T]he latest
moment in which a State may make a reservation is when it expres-
ses its consent to be bound by a treaty” (“Unruly treaty reservations”,
p. 310).

474 Moreover, this explains why States sometimes try to get around
the prohibition on formulating reservations after the entry into effect of
a treaty by calling unilateral statements “interpretative declarations”,
which actually match the definition of reservations (see paragraph (27)
of the commentary to draft guideline 1.2 (Definition of interpretative
declarations), Yearbook ... 1999 (footnote 75 above), p. 102; see also
the third report on reservations to treaties, Yearbook ... 1998 (foot-
note 3 above), p. 276, para. 340.
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with the rules of general international law on the point as codified by
the 1969 Vienna Convention on the Law of Treaties, be made only at the
time of signature or ratification of the Pact or at the time of adhesion to
that instrument.47

280. Moreover, it has interesting specific conse-
quences—which the Special Rapporteur will expand
on and clarify in the report that he will in principle
prepare next year on the permissibility of reservations
(since the fundamental problem is clearly how to de-
termine whether a belated reservation is impermissible
solely owing to that fact). However, two of the conse-
quences in question should be considered at the current
stage since they help to clarify the scope of the rule im-
plied by the chapeau of article 19 of the 1969 and 1986
Vienna Conventions.*7

281. On the one hand, the principle that a reservation
may not be formulated after the expression of definitive
consent to be bound appeared to be sufficiently estab-
lished at the Inter-American Court of Human Rights for
the Court to consider, in its advisory opinion concerning
Restrictions to the Death Penalty, that, once made,*’’ a
reservation “escapes” from its author and may not be
interpreted outside the context of the treaty itself. The
Court adds the following:

A contrary approach might ultimately lead to the conclusion that
the State is the sole arbiter of the extent of its international obliga-
tions on all matters to which its reservation relates, including even
all such matters which the State might subsequently declare that it
intended the reservation to cover.

The latter result cannot be squared with the Vienna Conven-
tion, which provides that a reservation can be made only when
signing, ratifying, accepting or acceding to a treaty (Vienna Con-
vention, art. 19).478

282. On the other hand, following the Belilos case,*’®
the Government of Switzerland initially revised its 1974
“interpretative declaration”, which the European Court
of Human Rights regarded as an impermissible reser-
vation, by adding a number of clarifications to its new
“declaration”.#8 The permissibility of this new decla-
ration, which was criticized by the relevant doctrine,*8!
was challenged before the Federal Court, which in its

475 Border and Transborder Armed Actions (Nicaragua v. Honduras),
Jurisdiction and Admissibility, Judgment, 1.C.J. Reports 1988, p. 85.

476 1t would seem unnecessary to reproduce formally in the Guide
to Practice the rule enunciated in the provision in question: that would
overlap with the definition set out in draft guidelines 1.1 and 1.1.2.
However, it is included in order to introduce the exceptions that may
be made with respect to it by draft guideline 2.3.4 (see paragraph 286
below).

417 The word “made” is probably more appropriate here than “for-
mulated”, since the Inter-American Court of Human Rights considers
(perhaps questionably) that “a reservation becomes an integral part of
the treaty”, which is conceivable only if it is “in effect”.

478 Restrictions to the Death Penalty (arts. 4(2) and 4(4) American
Convention on Human Rights), Advisory Opinion OC-3/83 of 8 Sep-
tember 1983, Series A, No. 3, paras. 63—-64. Gaja interprets this advi-
sory opinion the same way (loc. cit., p. 310).

479 Belilos v. Switzerland, European Court of Human Rights,
Series A, No. 132, judgement of 29 April 1988.

480 Sge United Nations, Treaty Series, vol. 1496, No. 2889, p. 234—
235; vol. 1525, p. 213; and vol. 1561, pp. 386-387.

481 See in particular Cohen-Jonathan, “Les réserves a la Conven-
tion européenne des droits de I’hnomme (& propos de I’arrét Belilos du
29 avril 1988”, p. 314. Also see the other references made by Flauss,
“Le contentieux de la validité des réserves a la CEDH devant le Tribu-
nal fédéral suisse: requiem pour la déclaration interprétative relative
a I’article 6, paragraphe 1”, p. 300, footnote 28.

decision Elisabeth B. v. Council of State of Thurgau
Canton of 17 December 1992 declared the declaration
invalid on the ground that it was a new reservation*6?
that was incompatible with article 64, paragraph 1, of
the European Convention on Human Rights.*83 Mutatis
mutandis, the limit on the formulation of reservations
imposed by article 64 of the Convention is similar to
the limit resulting from article 19 of the 1969 and 1986
Vienna Conventions, and the judgement of the Swiss
Federal Court should certainly be regarded as a reaf-
firmation of the prohibition in principle on reservations
formulated following the definitive expression of con-
sent to be bound and also, perhaps, of the impossibility
of formulating a new reservation in the guise of an inter-
pretation of an existing reservation.84

283. The decision of the European Commission of
Human Rights in the Chrysostomos case leads to the
same conclusion, but provides an additional lesson. In
the case in question, the European Commission believed
that it followed from the “clear wording” of article 64,
paragraph 1, of the European Convention on Human
Rights “that a High Contracting Party may not, in sub-
sequent recognition of the individual right of appeal,
make a major change in its obligations arising from the
Convention for the purposes of procedures under ar-
ticle 25”485 Here again, the decision of the European
Commission may be interpreted as a confirmation of
the rule resulting from the introductory wording of the
provision in question, with the important clarification
that a State may not circumvent the prohibition on res-
ervations following ratification by adding to a declara-
tion made under an opting-in clause (which, does not in
itself, constitute a reservation)*8® conditions or limita-
tions with effects identical to those of a reservation, at
least in cases where the optional clause in question does
not make any corresponding provision.

284. Although in the Loizidou judgement rendered in
the same case the European Court of Human Rights was
not as precise, the following passage can be regarded as
a reaffirmation of the position in question:

482The European Court of Human Rights would have declared the
1974 “declaration” as a whole invalid: “The interpretative declaration
concerning article 6, paragraph 1, of the European Convention on Hu-
man Rights, formulated by the Federal Council at the time of ratifica-
tion could therefore not have a full effect in either the field of criminal
law or in that of civil law. As a result, the 1988 interpretative declaration
cannot be regarded as a restriction, a new formulation or a clarification
of the reservation that existed previously. Rather, it represents a reser-
vation formulated subsequently” (Journal des Tribunaux, 1995, p. 536;
German text in Europdische Grundrechte-Zeitschrift, vol. 20 (1993),
p. 72).

483 “Any State may, when signing this Convention or when depositing
its instrument of ratification, make a reservation in respect of any parti-
cular provision of the Convention to the extent that any law then in force
in its territory is not in conformity with the provision. Reservations of a
general character shall not be permitted under this Article.”

484 For a discussion of the other problems posed by this judgement,
see below.

485 Council of Europe, European Commission of Human Rights,
Decisions and Reports, Applications Nos. 15299/89, 15300/89 and
15318/89, Chrysostomos et al. v. Turkey, vol. 68 (Strasbourg, 1993),
p. 216. See also Decision of 4 March 1991, Revue universelle des droits
de I’lhomme, vol. 3, No. 5 (July 1991), p. 200, para. 15.

486 See paragraphs 179-196 above and draft guidelines 1.4.6 and
14.7.
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The Court further notes that article 64 of the Convention enables
States to enter reservations when signing the Convention or when
depositing their instruments of ratification. The power to make
reservations under article 64 is, however, a limited one, being
confined to particular provisions of the Convention.*87

285. The decisions of the Inter-American Court of Hu-
man Rights, the European Court of Human Rights and
the Swiss Federal Court reaffirm the stringency of the
rule set out at the beginning of article 19 of the 1969
and 1986 Vienna Conventions and draws very direct
and specific consequences therefrom, which certainly
should be made explicit in the Guide to Practice.

286. This draft guideline could be worded as follows:

“2.3.4 Late exclusion or modification of the legal
effects of a treaty by procedures other than reservations

“Unless otherwise provided in the treaty, a contract-
ing party to a treaty may not exclude or modify the legal
effect of provisions of the treaty by:

“(a) Interpretation of a reservation made earlier; or

“(b) A unilateral statement made under an optional
clause.”

287. The Special Rapporteur is aware that, in the draft
guideline proposed above, he has reverted to certain “al-
ternatives” to reservations, which, he proposed in the
previous chapter, should be excluded from the scope of
the Guide to Practice. He believes, however, that such a
guideline is essential once it is a matter not of regulating
these procedures as such, but of emphasizing that they
may not be used to circumvent the rules relating to res-
ervations themselves. By contrast, since draft guideline
1.4.6%88 defines unilateral statements made under an op-
tional clause and is to be the subject of a commentary,
it does not appear necessary to expand further here on
the meaning of the rule reflected in subparagraph (a);
it will be quite sufficient to refer back to draft guide-
line 1.4.6 and the related commentary.

288. Despite its far-reaching implications, the prin-
ciple that a reservation may not be formulated after ex-
pression of consent to be bound “is not absolute. It ap-
plies only if the contracting States do not authorize by
agreement the formulation, in one form or another, of
new reservations”.48°

289. Although this hypothesis “has never been con-
templated, either in the context of the International Law
Commission or during the Vienna Conference”,*% it is
relatively frequent.491 Thus, for example:

(a) Article 29 of the 1912 Convention on Bills of
Exchange and Promissory Notes provided that:

The State which desires to avail itself of the reservations in Arti-

487 oizidou v. Turkey, European Court of Human Rights, Series A:
Judgments and Decisions, vol. 310 (Preliminary Objections), Judg-
ment of 23 March 1995 (Council of Europe, Strasbourg, 1995), p. 28,
para. 76.

488 See paragraph 189 above.

489 Flauss, loc. cit., p. 302.

4% |mbert, op. cit., p. 12, footnote 14.

491 |n addition to the examples cited below, see those given by
Imbert, op. cit., pp. 164-165.

cle 1, paragraph 2, or in Article 22, paragraph 1, must specify the
reservation in its instrument of ratification or adhesion ...

The contracting State which hereafter* desires to avail itself of
the reservations#92 above mentioned, must notify its intention in
writing to the Government of the Netherlands;*

(b) Likewise, under article XXVI of the Protocol to
amend the Convention for the Unification of Certain
Rules Relating to International Carriage by Air:

No reservation may be made to this Protocol except that a
State may at any time* declare by a notification addressed to the
Government of the People’s Republic of Poland that the Conven-
tion as amended by this Protocol shall not apply to the carriage
of persons, cargo and baggage for its military authorities on air-
craft, registered in that State, the whole capacity of which has been
reserved by or on behalf of such authorities;

(c) Article 38 of the Convention concerning the In-
ternational Administration of the Estates of Deceased
Persons provides that:

A Contracting State desiring to exercise one or more of the
options envisaged in Article 4, the second paragraph of Article 6,
the second and third paragraphs of Article 30 and Article 31, shall
notify this to the Ministry of Foreign Affairs of the Netherlands,
either at the time of the deposit of its instrument of ratification,
acceptance, approval or accession or subsequently; 494

(d) Under article 30, paragraph 3, of the Convention
on mutual administrative assistance in tax matters:

After the entry into force of the Convention in respect of a Party,
that Party may make one or more of the reservations listed in para-
graph 1 which it did not make at the time of ratification, accep-
tance or approval. Such reservations shall enter into force on the
first day of the month following the expiration of a period of three
months after the date of receipt of the reservation by one of the
Depositaries; 4%

(e) Similarly also, article 10, paragraph 1, of the
International Convention on Arrest of Ships, 1999 pro-
vides that:

Any State may, at the time of signature, ratification, acceptance,
approval or accession, or at any time thereafter,” reserve the right
to exclude the application of this Convention to any or all of the
following.

4921 fact, what is meant here is not reservations, but reservation
clauses.

493 See also article 1, paragraphs 3-4, of the Convention providing
a Uniform Law for Bills of Exchange and Promissory Notes and arti-
cle 1, paragraphs 3-4, of the Convention providing a Uniform Law for
Cheques: “The reservations referred to in Articles ... may, however, be
made after ratification or accession, provided that they are notified to
the Secretary-General of the League of Nations ...”; “Each of the High
Contracting Parties may, in urgent cases, make use of the reservations
contained in Articles ... even after ratification or accession.”

494 See also article 26 of the Convention on the Law Applicable to
Matrimonial Property Regimes: “A Contracting State having at the date
of the entry into force of the Convention for that State a complex system
of national allegiance may specify from time to time* by declaration
how a reference to its national law shall be construed for the purposes
of the Convention.” This hypothesis may refer to an interpretative state-
ment rather than a reservation.

495 This Convention entered into force on 1 April 1995; it seems that
no State party has exercised the option envisaged in this provision. See
also article 5 of the Additional Protocol to the European Convention on
Information on Foreign Law, “[a]ny Contracting Party which is bound
by the provisions of both chapters | and Il may at any time declare
by means of a notification addressed to the Secretary General of the
Council of Europe that it will only be bound by one or the other of
chapters I and I1. Such notification shall take effect six months after the
date of the receipt of such notification”.
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290. This is not especially problematic in itself and
is in conformity with the idea that the Vienna rules are
only of a supplementary nature (as will be the guidelines
of the Guide to Practice, and with all the more reason).*%
However, since what is involved is a derogation from a
rule now accepted as customary and enshrined in the Vi-
enna Conventions, it seems necessary that such a dero-
gation should be expressly provided for in the treaty.

291. It is true that the European Commission of
Human Rights, curiously,*” is more flexible in this re-
spect, having appeared to rule that a State party to the
European Convention on Human Rights could invoke
the amendment of national legislation covered by an ear-
lier reservation to modify, at the same time, the scope of
that reservation without violating the time limit placed
on the option of formulating reservations by article 64
of the Convention.*%8 The import of this jurisprudence*%?
is not clear, however, and it may be that the European
Commission took this position because, in reality, the
amendment of its legislation did not in fact result in an
additional limitation on the obligations of the State con-
cerned.500

292. Whatever the case, the requirement that there
should be a clause expressly authorizing the formulation
of a reservation after expression of consent to be bound
seems all the more crucial given that it was necessary,
for particularly pressing practical reasons, which the
Commission set out in paragraph (3) of its commentary
to draft guideline 1.1.2, to include a time limit in the
definition of reservations itself:

[TIhe idea of including time limits on the possibility of making
reservations in the definition of reservations itself had progres-
sively gained ground, given the magnitude of the drawbacks in
terms of stability of legal relations of a system which would al-
low parties to formulate a reservation at any moment. It is in fact
the principle pacta sunt servanda itself which would be called
into question, in that at any moment a party to a treaty could, by
formulating a reservation, call its treaty obligations into ques-
tion; in addition, this would excessively complicate the task of the
depositary.59!

293. Thus, there is undoubtedly a need to specify this
requirement in a draft guideline. However, since this
is not the only exception to the rule that a reservation
must, in principle, be made not later than the moment at
which consent to be bound is expressed, it is doubtless
preferable to include the two exceptions in a single draft

4% see paragraph 233 and footnote 424 above.

497 Curiously, because the organs of the European Convention on
Human Rights are certainly inclined to have little sympathy for the
institution of reservations itself.

498 See footnote 509 below.

499 See for instance Association X v. Austria, application No. 473/59,
Yearbook of the European Convention on Human Rights 1958-1959,
vols. 1-2 (1960), p. 400; X v. Austria, application No. 1731/62, ibid.,
1964, vol. 7 (1966), p. 192; and X v. Austria, application 8180/78,
Council of Europe, European Commission of Human Rights, Decisions
and Reports, vol. 20, p. 26.

500 1n the X v. Austria case, application No. 1731/62, the European
Commission took the view that “the reservation made by Austria on
3 September 1958 ... covers the law of 5 July 1962, the result of which
was not to enlarge a posteriori the field removed from the control of the
Commission*”, p. 202.

501 yearbook ... 1998 (see footnote 63 above) p. 103, para. (3); see
also the third report on reservations to treaties, Yearbook ... 1998 (foot-
note 3 above), p. 247, para. 136.

guideline. It is not clear, moreover, that they are as dif-
ferent from one another as they appear.

294. It emerges from current practice that the other
contracting parties may unanimously accept a late reser-
vation, and this consent (which may be tacit) can be seen
as a collateral agreement extending ratione temporis the
option of formulating reservations—if not reservations
to the treaty concerned in general, then at least the res-
ervation or reservations in gquestion.

295. This possibility has been seen as translating the
principle that “the parties are the ultimate guardians of
a treaty and may be prepared to countenance unusual
procedures to deal with particular problems”.5%2 In any
event, according to another author:

The solution must be understood as dictated by pragmatic con-
siderations. A party remains always®% at liberty to accede anew to
the same treaty, this time by proposing certain reservations. As the
result will remain the same whichever of these two alternative ac-
tions one might choose it seemed simply more expedient to settle
for the more rapid procedure ...”504

296. Initially, the Secretary-General of the United
Nations, in keeping with his great caution in this area,
had held to the position that: “[i]n accordance with es-
tablished international practice to which the Secretary-
General conforms in his capacity as depositary, a reser-
vation may be formulated only at the time of signature,
ratification or accession”, and, as a result, he had taken
the view that a party to the International Convention on
the Elimination of All Forms of Racial Discrimination
which did not make any reservations at the time of rati-
fication was not entitled to make any later.5% Two years
later, however, he softened his position considerably in a
letter to the permanent mission to the United Nations of
a Member State®% that was contemplating denouncing
the Convention providing a Uniform Law for Cheques
with a view to reacceding to it with new reservations.
Taking as a basis “the general principle that the parties
to an international agreement may, by unanimous de-
cision, amend the provisions of an agreement or take
such measures as they deem appropriate with respect to
the application or interpretation of that agreement”, the
Legal Counsel states:

Consequently, it would appear that your Government could ad-
dress to the Secretary-General, over the signature of the Minister
for Foreign Affairs, a letter communicating the proposed reserva-
tion together with an indication of the date, if any, on which it is
decided that it should take effect. The proposed reservation would
be communicated to the States concerned (States parties, Con-
tracting States and signatory States) by the Secretary-General and,
in the absence of any objection by States parties within 90 days
from the date of that communication (the period traditionally set,
according to the practice of the Secretary-General, for the purpose
of tacit acceptance and corresponding, in the present case, to the

502 Greig, loc. cit., pp. 28-29.

503 The author is referring to a specific treaty: the Convention provid-
ing a Uniform Law for Cheques (see paragraph 296 below), in which
article V111 expressly provides for the option of denunciation; but the
practice also applies in the case of treaties that do not include a with-
drawal clause (see paragraph 298 below).

504 Horn, op. cit., p. 43.

505 Memorandum to the Director of the Division of Human Rights,
5 April 1976, United Nations Juridical Yearbook, 1976 (see foot-
note 419 above), p. 221.

506 The Member State in question was France (see Horn, op. cit.,
p. 42).
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period specified in the third paragraph of article | of the Conven-
tion for acceptance of the reservations referred to in articles 9, 22,
27 and 30 of annex 1), the reservation would be considered to take
effect on the date indicated.507

297. Thatis indeed what happened: the Government of
France addressed to the Secretary-General, on 7 Febru-
ary 1979, a letter drafted in accordance with this infor-
mation; the Secretary-General circulated this letter on
10 February and “[s]ince no objections by the Contract-
ing States were received within 90 days from the date
of circulation of this communication ... the reservation
was deemed accepted and took effect on 11 May 1979”;
curiously, the Government of the Federal Republic of
Germany expressly stated, on 20 February 1980, that it
“raise[d] no objections thereto”.508

298. Since then, the Secretary-General of the United
Nations appears to have adhered continuously to this
practice in the performance of his functions as deposi-
tary.>%9 It was formalized in a legal opinion of the Sec-
retariat of 19 June 1984 to the effect that “the parties to
a treaty may always decide, unanimously, at any time, to
accept a reservation in the absence of, or even contrary
to, specific provisions in the treaty”, and irrespective
of whether the treaty contains express provisions as to
when reservations may be formulated.>10

299. This practice is not limited to the treaties of
which the Secretary-General is the depositary. In the
above-mentioned 1978 legal opinion, the Legal Counsel
of the United Nations had referred to a precedent involv-
ing a late reservation to the Customs Convention on the
Temporary Importation of Packings deposited with the
Secretary-General of the Customs Co-operation Coun-
cil, article 20 of which

provides that any Contracting Party may, at the time of signing
and ratifying the Convention, declare that it does not consider
itself bound by article 2 of the Convention. Switzerland, which
had ratified the Convention on 30 April 1963, made a reservation
on 21 December 1965, which was submitted by the depositary to
the States concerned and, in the absence of any objection, was

considered accepted with retroactive effect to 31 July 1963.511

300. Several States parties to the Protocol of 1978 re-
lating to the International Convention for the Prevention
of Pollution from Ships, 1973, which entered into force

507 |_etter to the Permanent Mission of a Member State to the United
Nations (14 September 1978), United Nations Juridical Yearbook, 1978
(United Nations publication, Sales No. E.80.V.1), p. 200.

508 Multilateral Treaties Deposited with the Secretary-General ...
(see footnote 26 above), vol. 11, part I1, p. 422, note 4.

509 In addition to the examples given by Gaja, loc. cit., p. 311, see
for instance Belgium’s reservation (which in fact amounts to a general
objection to the reservations formulated by other parties) to the 1969
Vienna Convention: while this country had acceded to the Convention
on 1 September 1992, “On 18 February 1993, the Government of Bel-
gium notified the Secretary-General that its instrument of accession
should have specified that the said accession was made subject to the
said reservation. None of the Contracting Parties to the Agreement hav-
ing notified the Secretary-General of an objection either to the deposit
itself or to the procedure envisaged, within a period of 90 days from the
date of its circulation (23 March 1993), the reservation is deemed to
have been accepted” (Multilateral Ttreaties Deposited with the Secre-
tary-General ... (see footnote 26 above), vol. Il, p. 275, note 9).

510 | etter to a governmental official in a Member State, United
Nations Juridical Yearbook, 1984 (United Nations publication, Sales
No. E.91.V.1), p. 183.

511 See footnote 542 below.

on 2 October 1983, have widened the scope of their ear-
lier reservations®12 or added new ones after expressing
their consent to be bound.513

301. Likewise, late reservations to certain conventions
of the Council of Europe have been formulated without
any objection being raised. This was true, for example,
of:

(a) Greece’s reservation to the European Convention
on the Suppression of Terrorism;>14

(b) Portugal’s reservations to the European Conven-
tion on Mutual Assistance in Criminal Matters;>1® and

(c) The “declaration” by the Netherlands of 14 Oc-
tober 1987 restricting the scope of its ratification (on
14 February 1969) of the European Convention on
Extradition.>16. 517

302. This brief (and incomplete) picture proves one
point: it is not out of the question that late reservations
should be deemed to have been legitimately made, in the
absence of any objection by the other contracting parties
consulted by the depositary.5® But it also shows that the
cases involved have almost always been fairly borderline
ones; either the delay in communicating the reservation
was minimal, or the notification occurred after ratifica-
tion, but before the entry into force of the treaty for the
reserving State,>19 or else the planned reservation was

512 France (ratification—25 September 1981; amendment—
11 August 1982—IMO, Status of Multilateral Conventions and Instru-
ments in Respect of Which the International Maritime Organization or
its Secretary-General Performs Depositary or Other Functions as at
31 December 1999, p. 77).

513 Liberia (ratification—28 October 1980; new reservations—
27 July 1983, subject of a proces-verbal of rectification of 31 August
1983), ibid., p. 81; Romania (accession—8 March 1993, rectified
subsequently, in the absence of any objection, to include reservations
adopted by Parliament), ibid., p. 83; United States (ratification—
12 August 1980, reservations communicated—27 July 1983, subject of
a proces-verbal of rectification of 31 August 1983), ibid., p. 86; in the
case of Liberia and the United States, the French Government stated
that, in view of their nature, it had no objection to those rectifications,
but such a decision could not constitute a precedent.

514 Ratification—4 August 1988; rectification communicated to the
Secretary-General—6 September 1988. Greece invoked an error: the
reservation expressly formulated in the act authorizing ratification had
not been transmitted at the time of the deposit of the instrument of rati-
fication (United Nations, Treaty Series, vol. 1525, No. 17828, p. 377).

515 Deposit of the instrument of ratification—27 September 1994;
entry into force of the Convention for Portugal—26 December 1994;
notification of reservations and declarations—19 December 1996; in
this case too, Portugal invoked an error due to the non-transmission of
the reservations contained in the Assembly resolution and the decree of
the President of the Republic published in the official gazette of Portu-
gal (United Nations, Treaty Series, vol. 1934, No. A-6841, p. 328, and
vol. 2045, p. 214).

516 United Nations, Treaty Series, vol. 719, No. 5146, pp. 341-343,
and vol. 1496, p. 325.

517 See also the example of the late reservations by Belgium and
Denmark to the European Agreement on the Protection of Television
Broadcasts, cited by Gaja, loc. cit., p. 311.

518 Regarding the exact modalities for such consultation and the
parties consulted, see below.

519n this connection Gaja cites two reservations added on 26 Oc-
tober 1976 by the Federal Republic of Germany to its instrument of
ratification (dated 2 August 1976) of the 1954 Convention relating to
the Status of Stateless Persons (see Multilateral Treaties Deposited with
the Secretary-General ... (footnote 26 above), p. 275) and observes that
the Secretary-General’s position that, in the absence of any objection,
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duly published in the official publications, but was “for-
gotten” at the time of the deposit of the instrument of
notification, which can, at a pinch, be considered “recti-
fication of a material error”.

303. In a pamphlet published by the Council of Eu-
rope, Mr. Jorg Polakiewicz, Deputy Head of the orga-
nization’s Legal Advice Department and Head of the
Treaty Office, emphasizes the exceptional nature of
the derogations permitted within that organization from
the agreed rules on formulating reservations and adds:
“Accepting the belated formulation of reservations may
create a dangerous precedent which could be invoked
by other states in order to formulate new reservations
or to widen the scope of existing ones. Such practice
would jeopardise legal certainty and impair the uniform
implementation of European treaties.”®20 For the same
reasons, some authors are reluctant to acknowledge the
existence of such a derogation from the principle of the
limitation ratione temporis of the possibility of formu-
lating reservations.>?1

304. Yet, it is a fact that “[a]ll the instances of prac-
tice here recalled point to the existence of a rule that
allows States to make reservations even after they have
expressed their consent to be bound by a treaty, provided
that the other Contracting States acquiesce to the mak-
ing of reservations at that stage”.52? In fact, it is difficult
to imagine what might prevent all the contracting States
from agreeing to such a derogation, whether this agree-
ment is seen as an amendment to the treaty or as the
mark of the “collectivization” of control over the per-
missibility of reservations.523

305. It is this requirement for unanimity, be it passive
or tacit, that makes the exception to the principle accept-
able and limits the risk of abuse. It is an indissociable
element of this derogation, observable in current prac-
tice and consistent with the role of “guardian” of the
treaty that States parties may collectively assume.>24 But
this requirement is not meaningful, nor does it fulfil its
objectives, unless a single objection renders the reserva-
tion impossible. Failing this, the very principle estab-
lished in the first phrase of article 19 of the 1969 and
1986 Vienna Conventions would be reduced to nothing:
any State could add a new reservation to its acceptance
of a treaty at any time because there would always be
one other contracting State that would not object to such
a reservation, and the situation would revert to that in
which States or international organizations find them-

the reservations could be deemed to have been made on the date of
ratification was “questionable, as the instrument of ratification could
not be withdrawn” (Gaja, loc. cit., p. 311). Obviously, this is correct, but
the “departure” from the rule contained in the chapeau of article 19 of
the 1969 and 1986 Vienna Conventions is limited for all that.

520 Op. cit., p. 94.

521 See Edwards Jr., “Reservations to treaties”, p. 383, and Baratta,
Gli effetti delle riserve ai trattati, p. 27, footnote 65.

522 Gaja, loc. cit., p. 312.

523 This “control” must, of course, be exercised in conjunction with
the “organs of control”, where they exist. In the Chrysostomos and
Loizidou cases, control by States over the permissibility ratione tempo-
ris of reservations (introduced by Turkey by means of an optional state-
ment accepting individual petitions) was superseded by the organs of
the European Convention on Human Rights (see paragraphs 283-284
above).

524 gee paragraph 295 above.

selves at the time of becoming parties, when they enjoy
very broad scope for formulating reservations, subject
only to the limits set in articles 19-20.

306. It does not then seem compatible with the spirit
of either the “Vienna definition” or the principle set
forth in article 19 to consider that “an objection on the
part of a Contracting State would arguably concern
only the effects of the late reservation in the relations
between the reserving and the objecting States”.525 The
caution demonstrated in practice and the clarifications
provided on several occasions by the Secretary-General,
together with doctrinal considerations and concerns re-
lating to the maintenance of legal certainty, justify, in
this particular instance, the strict application of the rule
of unanimity—it being understood that, contrary to the
traditional rules applicable to all reservations (except in
Latin America), this unanimity concerns the acceptance
of (or at least the absence of any objection to) late reser-
vations. It is without effect, however, on the participation
of the reserving State (or international organization) in
the treaty itself: in the event of an objection, it remains
bound, in accordance with the initial expression of its
consent; and it can only opt out (with a view to reac-
ceding subsequently and formulating anew the rejected
reservations) in conformity with either the provisions
of the treaty itself or the general rules codified in arti-
cles 54-64 of the 1969 and 1986 Vienna Conventions.

307. The question arises, however, whether a distinc-
tion should not be made between, on the one hand, ob-
jections in principle to the formulation of late reserva-
tions and, on the other hand, “traditional” objections,
such as those that can be made to reservations pursu-
ant to article 20, paragraph 4 (b), of the 1969 and 1986
Vienna Conventions. This distinction appears to be nec-
essary, for it is hard to see why co-contracting States
or international organizations should not have a choice
between all or nothing, that is to say, either accepting
both the reservation itself and its lateness or preventing
the State or organization which formulated it from doing
s0, whereas they may have reasons that are acceptable
to their partners. Furthermore, in the absence of such a
distinction, States and international organizations which
are not parties when the late reservation is formulated,
but which become parties subsequently through acces-
sion or other means would be confronted with a fait ac-
compli. Paradoxically, they could not object to a late
reservation, whereas thee/ are permitted to do so under
article 20, paragraph 5,526 relating to reservations for-
mulated when the reserving State expresses its consent
to be bound.5?”

308. The unanimous consent of the other contracting
parties should therefore be regarded as necessary for the
late formulation of reservations. On the other hand, the

525 Gaja, loc. cit., p. 312.

526« areservation is considered to have been accepted by a State or
an international organization if it shall have raised no objection to the
reservation by the end of a period of twelve months after it was notified
of the reservation or by the date on which it expressed its consent to be
bound by the treaty, whichever is later.*”

5271t would be equally paradoxical to allow States or international
organizations which become parties to the treaty after the reservation
is entered to object to it under article 20, paragraph 4 (b), whereas the
original parties cannot do so.
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normal rules regarding acceptance of and objections to
reservations, as codified in articles 20-23 of the 1969
and 1986 Vienna Conventions, should be applicable as
usual with regard to the actual content of late reserva-
tions, to which the other parties should be able to object
“as usual”.

309. In view of these remarks, the Commission could
adopt two draft guidelines. The first one could establish
the principle that a late reservation must be accepted
unanimously, while the second would explain the conse-
quences of an objection to such a reservation.

310. With regard to the principle, it would no doubt be
useful to present it clearly as an exception to the basic
principle that late reservations are prohibited. Accord-
ingly, draft guideline 2.3.1 could be drafted as follows:

“2.3.1 Reservations formulated late

“Unless the treaty provides otherwise, a State or an
international organization may not formulate a reserva-
tion to a treaty after expressing its consent to be bound
by the treaty unless the other contracting parties do not
object to the late formulation of the reservation.”

311. In view of the interest attached to avoiding late
reservations to the extent possible, the phrase “unless
the treaty provides otherwise”, which introduces the
draft guideline proposed above, should be interpreted
strictly. Under these circumstances, the Commission
might do well to adopt “model clauses” (as it expressed
the intention to do in 1995528), indicating to States and
international organizations the type of provisions which
it might be useful to include in a treaty in order to avoid
any ambiguity in this regard.

312. Such model clauses could be based on the pro-
visions cited above,®?? on the understanding that in or-
der to avoid any uncertainty with regard to reservations
formulated after the expression of consent to be bound,
but before the entry into force of the treaty, it would no
doubt be preferable for such clauses to avoid referring to
the entry into force. They might read as follows (alterna-
tively, of course):

“Model clause 2.3.1 Reservations formulated after the
expression of consent to be bound

“(a) A contracting party may formulate a reservation
after expressing its consent to be bound by the present
treaty;

“(b) A contracting party may formulate a reserva-
tion to the present treaty [or to articles X, Y and Z of
the present treaty] when signing, ratifying, formally
ratifying, accepting or approving the treaty or acceding
thereto at any time thereafter;

528 See the report of the Commission on the work of its forty-seventh
session: “The Commission should try to adopt a guide to practice in
respect of reservations. In accordance with the Commission’s statute
and its usual practice, this guide would take the form of draft articles
whose provisions, together with commentaries, would be guidelines
for the practice of States and international organizations in respect of
reservations; these provisions would, if necessary, be accompanied
by model clauses*” (Yearbook ... 1995 (footnote 5 above), p. 108,
para. 487 (b)).

529 Para. 289.

**(c) A contracting party may formulate a reservation
to the present treaty [or to articles X, Y and Z of the
present treaty] at any time by means of a notification
addressed to the depositary.”

313. Draft guideline 2.3.3 might read as follows:
“2.3.3 Obijection to reservations formulated late

“If a contracting party to a treaty objects to a reserva-
tion formulated late, the treaty shall enter into or remain
in force in respect of the reserving State or international
organization without the reservation being made.”

314. The considerations which explain the hesitations
seen in practice with regard to late reservations apply
also with regard to the length of time in which the other
contracting parties must give their consent and the form
that such consent must take.>30 On the one hand, there
would be no way to prevent all the contracting parties
from accepting a modification in the way that the treaty
applies to one of them; on the other hand, that possibility
must be confined within narrow and specific limits, or
else the very principle laid down in article 19 of the 1969
and 1986 Vienna Conventions would be undermined.

315.  With regard to the form, just as reservations for-
mulated within the set periods may be accepted tacitly,>3!
it should likewise be possible for late reservations to be
accepted in that manner (whether their late formulation
or their content is at issue), and for the same reasons. It
seems fairly clear that to require an express unanimous
consent would rob the (at least incipient) rule that late
reservations are possible under certain conditions of any
substance, for, in practice, the express acceptance of res-
ervations at any time is rare indeed.

316. Such is, moreover, the practice followed by the
Secretary-General of the United Nations®32 and by the
Secretaries-General of the Customs Co-operation Coun-
cil (now World Customs Organization (WCO))°3 and
IMO,>34 all of whom considered that a new reservation
entered into force in the absence of objections from the
other contracting parties.

317. It remains to be determined, however, how much
time the other contracting parties have to respond to a
late reservation. A similar question arises with regard to
amendments to existing reservations.

318. With regard to late reservations in the strict sense,
practice is ambiguous. To the knowledge of the Special

530 One might consider that what is involved here are questions relat-
ing to the formulation of acceptances of or objections to reservations.
From a purely abstract standpoint, that is correct. In the view of the
Special Rapporteur, however, these questions are so closely related to
the issue of late reservations that it would be useful, as a practical mat-
ter, to address them at the same time as the latter.

531 See article 20, paragraph 5, of the 1986 Vienna Convention: “...
unless the treaty otherwise provides, a reservation is considered to have
been accepted by a State or an international organization if it shall have
raised no objection to the reservation by the end of a period of twelve
months after it was notified of the reservation or by the date on which it
expressed its consent to be bound by the treaty ...”

532 See paragraphs 296-298 above.

533 See paragraph 299 above.

534 5ee paragraph 300 above.
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Rapporteur, the Secretaries-General of IMO, the Council
of Europe and WCO proceeded in an empirical manner
and did not set any specific periods when they consulted
the other contracting parties.>3> That was not true for the
Secretary-General of the United Nations.

319. In the first place, when the Secretary-General’s
current practice was inaugurated in the 1970s, the par-
ties were given a period of 90 days in which to object
to a late reservation, where appropriate. Nevertheless,
the choice of this period seems to have been somewhat
circumstantial; it happens to have coincided with the pe-
riod provided for in the relevant provisions of the Con-
vention for the Settlement of Certain Conflicts of Laws
in connection with Cheques, to which France sought to
make a new reservation.?3® That notwithstanding, the
90-day period was adopted whenever a State availed it-
self thereafter of the opportunity to formulate a new res-
ervation, or modify an existing one, after the entry into
force with respect to that State of a new treaty of which
the Secretary-General was the depositary.>37

320. In practice, however, the period proved to be too
short; owing to the delays in transmission of the com-
munication by the Office of the Legal Counsel to States,
the latter had very little time in which to examine these
notifications and respond to them, whereas such com-
munications are likely to raise “complex questions of
law” for the parties to a treaty, requiring “consultations
among them, in deciding what, if any, action should be
taken in respect of such a communication”.>3 It is sig-
nificant, moreover, that in the few situations in which
parties took action, such actions were formulated well
after the 90-day period that had theoretically been set
for them.53°

321. For this reason, following a note verbale from
Portugal reporting, on behalf of the European Union, on
difficulties linked to the 90-day period, the Secretary-
General announced, in a circular addressed to all Mem-
ber States, a change in the practice in that area:

[T]he Secretary-General as depositary will in future, when circu-
lating a reservation which a State may seek to formulate subse-
quently to having established its consent to be bound by a treaty,
stipulate twelve months as the period within which other parties
must inform him if they do not wish him to consider them to have
accepted that reservation.40

322. In taking this decision, which will also apply to
the amendment of an existing reservation, “the Secre-
tary-General [was] guided by Article 20, paragraph 5,

535 |t would appear, however, that the Secretary-General of IMO con-
siders that, in the absence of a response within one month following
notification, the reservation becomes effective (see footnote 548 below
and IMO, Status of Multilateral Conventions ...(footnote 512 above),
concerning the reservation of Liberia, p. 81, and that of the United
States, p. 86).

536 See paragraphs 296-297 above.
537 See paragraph 298 above.

538 Note verbale from the Legal Counsel (modification of reserva-
tions), 2000, addressed to the Permanent Representatives to the United
Nations (4 April 2000), Treaty Handbook (United Nations publication,
Sales No. E.02.V.2), annex 2.

539 See the response by Germany to the French reservation to the
Convention providing a Uniform Law for Cheques, issued one year fol-
lowing the date of the French communication (para. 297 above).

540 See footnote 537 above.

of the [Vienna] Convention, which indicates a period of
twelve months to be appropriate for Governments to an-
alyse and assess a reservation that has been formulated
by another State and to decide upon what action, if any,
should be taken in respect of it”.>* The decision meets
the concerns of States and falls within the current trend
towards establishing a “reservation dialogue” between a
State which intends to formulate a reservation and the
other contracting parties, facilitating such a dialogue
through the length of time it allows.

323. This long period has one drawback, however: dur-
ing the 12 months following notification by the Secre-
tary-General,>*? total uncertainty prevails as to the fate
of the reservation that has been formulated, and if a sin-
gle State objects to it at the last minute, that is sufficient
to consider it as not having been made.>*3 The question
arises, therefore, whether an intermediate solution (six
months, for example), would not have been wiser. Nev-
ertheless, taking into account the provisions of article 20,
paragraph 5, of the 1969 and 1986 Vienna Conventions
and the recent announcement by the Secretary-General
of his intentions, it probably makes more sense to bring
the Commission’s position—which, in any event, has to
do with progressive development and not with codifica-
tion in the strict sense—into line with theirs.

324. Likewise, in view of the different practices fol-
lowed by other international organizations acting as de-
positaries,>** it would no doubt be wise to reserve the
possibility for an organization acting as depositary to
maintain its usual practice, provided that it has not elic-
ited any particular objections.

325. Based on article 20, paragraph 5, of the 1986
Vienna Convention, as adapted to the specific case of
late reservations, draft guideline 2.3.2 could therefore
be drafted as follows:

“2.3.2 Acceptance of reservations formulated late

“Unless the treaty provides otherwise or the usual
practice followed by the depositary differs, a reservation
formulated late shall be deemed to have been accepted
by a contracting party if it has made no objections to
such formulation after the expiry of the 12-month period
following the date on which notification was received.”

(ii) Late interpretative declarations

326. Like reservations, interpretative declarations can
be late. This is obviously true for conditional interpre-
tative declarations, which, like reservations themselves,
can be formulated (or confirmed) only when express-
ing consent to be bound, as stipulated in draft guide-
lines 1.2.1 and 2.4.4. But it may also be true for mere
interpretative declarations which may, in principle, be
formulated at any time,>* either because the treaty itself

541 Ibid.

542 1n other words, not the communication from the State announcing
its intention to formulate a late reservation. This is highly debatable.

543 See paragraphs 304-305 above.
544 See paragraph 316 above.
545 See draft guideline 2.4.3.
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sets the period in which they can be made or because of
circumstances surrounding their formulation.>46

327. The declarations formulated on 31 January 1995
by the Government of Egypt, which had ratified the Ba-
sel Convention on the Control of Transboundary Move-
ments of Hazardous Wastes and their Disposal, consti-
tute a striking example of late formulation.>*

328. Under article 26, paragraph 2, of the Basel Con-
vention, a State may, within certain limits, formulate
such declarations, but only “when signing, ratifying, ac-
cepting, approving, or formally confirming or acceding
to this Convention”. Several parties contested the ad-
missibility of the Egyptian declarations, either because,
in their view, the declarations were really reservations
(prohibited by article 26, paragraph 1) or because they
were late.>*8

329. Accordingly, the Secretary-General of the
United Nations, depositary of the Basel Convention,
“[i]n keeping with the depositary practice followed in
similar cases ... proposed to receive the declarations in
question for deposit in the absence of any objection on
the part of any of the Contracting States, either to the
deposit itself or to the procedure envisaged, within a
period of 90 days from the date of their circulation”.549
Subsequently, in view of the objections received from
certain contracting States,>>0 the Secretary-General
“[took] the view that he [was] not in a position to accegt
these declarations [formulated by Egypt] for deposit”,>°1
declined to include them in the section entitled “Decla-
rations and Reservations”, and reproduced them only in
the section entitled “Notes”, accompanied by the objec-
tions concerning them.

546 See paragraphs 274-277 above.

547 Sge Multilateral Treaties Deposited with the Secretary-General
...(footnote 26 above), vol. I1, pp. 358-359.

548 |bid., p. 359, observations by the United Kingdom, Finland, Italy,
the Netherlands and Sweden.

549 |bid.
550 See paragraph 328 above.

551 Multilateral Treaties Deposited with the Secretary-General ...(see
footnote 26 above), p. 359.

330. In truth, whether what is at issue are conditional
declarations formulated after the expression of consent
to be bound or mere interpretative declarations whose
formulation is limited to certain periods, there does not
seem to be any reason to deviate from the rules applicable
to late reservations.

331. These rules should therefore be transposed to late
interpretative declarations (whether what is at issue are
mere interpretative declarations, where the treaty limits
the possibility of making such declarations to specified
periods, or conditional declarations) in draft guidelines
2.4.7 and 2.4.8, based on draft guideline 2.3.1:

“2.4.7 Interpretative declarations formulated late

“Where a treaty provides that an interpretative decla-
ration can be made only at specified times, a State or an
international organization may not formulate an inter-
pretative declaration on that treaty at another time, un-
less the late formulation of the interpretative declaration
does not elicit any objections from the other contracting
parties.

“2.4.8 Conditional interpretative declarations for-
mulated late

“A State or an international organization may
not formulate a conditional interpretative declaration
on a treaty after expressing its consent to be bound by
the treaty unless the late formulation of the declaration
does not elicit any objections from the other contracting
parties.”

332. Itis self-evident that the approaches laid down in
draft guidelines 2.3.2 and 2.3.3 can also be transposed
to acceptances of interpretative declarations formulated
late and objections to such formulation. Nevertheless, it
is probably not useful to overburden the Guide to Prac-
tice by including express draft guidelines in this respect,
and it probably suffices to state as much in the commen-
tary on the draft guidelines proposed above.
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TABLE SHOWING CONCORDANCES" BETWEEN THE DRAFT GUIDELINES
PROPOSED BY THE SPECIAL RAPPORTEUR AND THOSE ADOPTED BY THE
COMMISSION ON FIRST READING

Commission’s numbering Special Rapporteur’s

numbering
1. Definitions -
11 Definition of reservations 11
1.1.1 Object of reservations 1.1.4
1.1.2 Instances in which reservations may be formulated 1.1.2
1.1.3 Reservations having territorial scope 1.1.8
1.1.4 Reservations formulated when notifying territorial application 1.1.3
1.1.5 Statements purporting to limit the obligations of their author 1.1.6
1.1.6 Statements purporting to discharge an obligation by equivalent -
means
1.1.7 Reservations formulated jointly 1.1.1
1.2 Definition of interpretative declarations 1.2
1.2.1 Conditional interpretative declarations 1.2.4
1.2.2 Interpretative declarations formulated jointly 1.2.1
1.3 Distinction between reservations and interpretative declarations 1.3
1.3.1 Method of implementation of the distinction between reservations and 1.3.1
interpretative declarations
1.3.2 Phrasing and name 1.2.2
1.3.3 Formulation of a unilateral statement when a reservation is prohibited 1.2.3
1.4 Unilateral statements other than reservations and interpretative -
declarations
14.1 Statements purporting to undertake unilateral commitments 1.1.5
1.4.2 Unilateral statements purporting to add further elements to a treaty 1.1.6
1.4.3 Statements of non-recognition 1.1.7
1.4.4 General statements of policy 1.2.5
1.4.5 Statements concerning modalities of implementation of a treaty at the 1.2.6
internal level
15 Unilateral statements in respect of bilateral treaties -
1.5.1 “Reservations” to bilateral treaties 1.1.9
15.2 Interpretative declarations in respect of bilateral treaties 1.2.7
15.3 Legal effect of acceptance of an interpretative declaration made in 1.2.8
respect of a bilateral treaty by the other party
1.6 Scope of definitions [1.4]

" This table is presented in response to a request by the Chairman of the Commission at its fifty-first session (Yearbook ... 1999, vol. I,
2597th meeting, p. 221, para. 59).
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Annex 11

DEFINITIONS: CONSOLIDATED TEXT OF ALL DRAFT GUIDELINES
DEALING WITH DEFINITIONS ADOPTED ON FIRST READING OR PROPOSED
IN THE PRESENT REPORT?

1.1 Definition of reservations?

“Reservation” means a unilateral statement, however
phrased or named, made by a State or an international
organization when signing, ratifying, formally confirm-
ing, accepting, approving or acceding to a treaty or by
a State when making a notification of succession to a
treaty, whereby the State or organization purports to ex-
clude or to modify the legal effect of certain provisions
of the treaty in their application to that State or to that
international organization.

1.1.2 Obiject of reservations®

A reservation purports to exclude or modify the legal
effect of certain provisions of a treaty or of the treaty as
a whole with respect to certain specific aspects, in their
application to the State or to the international organiza-
tion which formulates the reservation.

1.1. Instances in which reservations may be formu-

lated?

Instances in which a reservation may be formulated
under guideline 1.1 include all the means of expressing
consent to be bound by a treaty mentioned in article 11
of the Vienna Convention on the Law of Treaties and
the Vienna Convention on the Law of Treaties between
States and International Organizations or between Inter-
national Organizations.

1.1.3 Reservations having territorial scope®

A unilateral statement by which a State purports to
exclude the application of a treaty or some of its provi-
sions to a territory to which that treaty would be appli-
cable in the absence of such a statement, constitutes a
reservation.

1.1.4 Reservations formulated when notifying terri-
torial application®

A unilateral statement by which a State purports to
exclude or to modify the legal effect of certain provi-

1The text of the draft guidelines proposed in the present report
appears in italics.

2 For the commentary on this draft guideline, see Yearbook ... 1998,
vol. Il (Part Two), pp. 99-100.

3 For the commentary to this draft guideline, see Yearbook ... 1999,
vol. Il (Part Two), pp. 93-95.

4 For the commentary to this draft guideline, see Yearbook ... 1998
(footnote 2 above), pp. 103-104.

5 Ibid., pp. 104-105.
8 Ibid., pp. 105-106.
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sions of the treaty in relation to a territory in respect of
which it makes a notification of the territorial applica-
tion of the treaty constitutes a reservation.

1.1.5 Statements pugoorting to limit the obligations
of their author

A unilateral statement formulated by a State or an in-
ternational organization at the time when that State or
that organization expresses its consent to be bound by
a treaty by which its author purports to limit the obliga-
tions imposed on it by the treaty constitutes a reserva-
tion.

1.1.6 Statements purporting to discharge an
obligation by equivalent means®

A unilateral statement formulated by a State or an
international organization when that State or that or-
ganization expresses its consent to be bound by a treaty
by which that State or that organization purports to dis-
charge an obligation pursuant to the treaty in a manner
different from but equivalent to that imposed by the
treaty constitutes a reservation.

1.1.7 Reservations formulated jointly®

The joint formulation of a reservation by a number of
States or international organizations does not affect the
unilateral nature of that reservation.

1.1.8 Reservations formulated under exclusionary
clauses!®

A unilateral statement made by a State or an inter-
national organization when expressing its consent to be
bound by a treaty or by a State when making a notifica-
tion of succession, in accordance with a clause in the
treaty expressly authorizing the parties or some of them
to exclude or to modify the legal effect of certain provi-
sions of the treaty in their application to those parties
constitutes a reservation.

7 For the commentary to this draft guideline, see Yearbook ... 1999
(footnote 3 above), pp. 95-97.

8 Ibid., p. 97.

9 For the commentary to this draft guideline, see Yearbook ... 1998
(footnote 2 above), pp. 106-107.

10 Concerning this draft guideline, see paragraphs 148-178 of the
present report, above.
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1.2 Definition of interpretative declarations!!

“Interpretative declaration” means a unilateral
statement, however phrased or named, made by a State
or by an international organization whereby that State
or that organization purports to specify or clarify the
meaning or scope attributed by the declarant to a treaty
or to certain of its provisions.

1.2.1 Conditional interpretative declarations!?

A unilateral statement formulated by a State or an
international organization when signing, ratifying,
formally confirming, accepting, approving or acced-
ing to a treaty, or by a State when making a notification
of succession to a treaty, whereby the State or interna-
tional organization subjects its consent to be bound by
the treaty to a specific interpretation of the treaty or of
certain provisions thereof, shall constitute a conditional
interpretative declaration.

1.2.2 formulated

Interpretative  declarations

jointly®3

The joint formulation of an interpretative declaration
by several States or international organizations does
not affect the unilateral nature of that interpretative
declaration.

1.3 Distinction between reservations and inter-
pretative declarations!

The character of a unilateral statement as a reservation
or an interpretative declaration is determined by the
legal effect it purports to produce.

1.3.1 Method of implementation of the distinction
between reservations and interpretative
declarations!®

To determine whether a unilateral statement for-
mulated by a State or an international organization in
respect of a treaty is a reservation or an interpretative
declaration, it is appropriate to interpret the statement in
good faith in accordance with the ordinary meaning to
be given to its terms, in the light of the treaty to which it
refers. Due regard shall be given to the intention of the
State or the international organization concerned at the
time the statement was formulated.

1.3.2 Phrasing and namel®

The phrasing or name given to a unilateral statement
provides an indication of the purported legal effect. This
is the case in particular when a State or an international
organization formulates several unilateral statements in
respect of a single treaty and designates some of them
as reservations and others as interpretative declarations.

11 For the commentary to this draft guideline, see Yearbook ... 1999
(footnote 3 above), pp. 97-103.

12 |bid., pp. 103-106.
13 |bid., pp. 106-107.
14 bid., p. 107.

15 |bid., pp. 107-109.
16 |bid., pp. 109-111.

1.3.3 Formulation of a unilateral statement when a
reservation is prohibited!’

When a treaty prohibits reservations to all or certain
of its provisions, a unilateral statement formulated in re-
spect thereof by a State or an international organization
shall be presumed not to constitute a reservation except
when it purports to exclude or modify the legal effect of
certain provisions of the treaty or of the treaty as a whole
with respect to certain specific aspects in their applica-
tion to its author.

1.4 Unilateral statements other than reservations
and interpretative declarations!®

Unilateral statements formulated in relation to a treaty
which are not reservations or interpretative declarations
are outside the scope of the present Guide to Practice.

1.4.1 Statements purporting to undertake uni-
lateral commitments!®

A unilateral statement formulated by a State or an
international organization in relation to a treaty, where-
by its author purports to undertake obligations going
beyond those imposed on it by the treaty constitutes a
unilateral commitment which is outside the scope of the
present Guide to Practice.

1.4.2 Unilateral statements purB)orting to add
further elements to a treaty?

A unilateral statement whereby a State or an inter-
national organization purports to add further elements
to a treaty constitutes a proposal to modify the content
of the treaty which is outside the scope of the present
Guide to Practice.

1.4.3 Statements of non-recognition?!

A unilateral statement by which a State indicates that
its participation in a treaty does not imply recognition
of an entity which it does not recognize constitutes a
statement of non-recognition which is outside the scope
of the present Guide to Practice even if it purports to
exclude the application of the treaty between the
declaring State and the non-recognized entity.

1.4.4 General statements of policy??

A unilateral statement formulated by a State or by
an international organization whereby that State or that
organization expresses its views on a treaty or on the
subject matter covered by the treaty, without purport-
ing to produce a legal effect on the treaty, constitutes a
general statement of policy which is outside the scope of
the present Guide to Practice.

17 Ipid., pp. 111-112.
18 |bid., pp. 112-113.
19 1hid., pp. 113-114.
20 |bid., p. 114.

21 1bid., pp. 114-116.
22 |bid., pp. 116-118.
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1.45 Statements concerning modalities of imple-
mentation of a treaty at the internal level??

A unilateral statement formulated by a State or an
international organization whereby that State or that
organization indicates the manner in which it intends
to implement a treaty at the internal level, without
purporting to affect its rights and obligations towards
the other contracting parties, constitutes an informa-
tive statement which is outside the scope of the present
Guide to Practice.

1.4.6 Unilateral statements

adopted under an
optional clause?*

A unilateral statement made by a State or an inter-
national organization in accordance with a clause in
a treaty expressly authorizing the parties to accept an
obligation that is not imposed on them solely by the
entry into force of the treaty is outside the scope of the
present Guide to Practice.

1.4.7 Restrictions contained in unilateral statements
adopted under an optional clause?®

A restriction or condition contained in a unilat-
eral statement adopted under an optional clause does
not constitute a reservation within the meaning of the
present Guide to Practice.

1.4.8 Unilateral statements providing for a choice
between the provisions of a treatyZ®

A unilateral statement made by a State or an inter-
national organization in accordance with a clause con-
tained in a treaty that expressly requires the parties to
choose between two or more provisions of the treaty is
outside the scope of the present Guide to Practice.

1.5 Unilateral statements in respect of bilateral
treaties

1.5.1 *“Reservations” to bilateral treaties?’

A unilateral statement, however phrased or named,
formulated by a State or an international organization
after initialling or signature but prior to entry into force
of a bilateral treaty, by which that State or that organi-
zation purports to obtain from the other party a modi-
fication of the provisions of the treaty to which it is
subjecting the expression of its final consent to be bound,
does not constitute a reservation within the meaning of
the present Guide to Practice.

23 |bid., p. 118.

24 Concerning this draft guideline, see paragraphs 179-189 of the
present report, above.

25 |bid., paras. 190-196 above.
26 |hid., paras. 197-210.

27 For the commentary to this draft guideline, see Yearbook ...1999
(footnote 3 above), pp. 120-124.

1.5.2 Interpretative declarations

in respect of
bilateral treaties?®

Draft guidelines 1.2 and 1.2.1 are applicable to inter-
pretative declarations in respect of multilateral as well
as bilateral treaties.

1.5.3 Legaleffect of acceptance of an interpretative
declaration made in resgect of a bilateral
treaty by the other party?

The interpretation resulting from an interpretative
declaration made in respect of a bilateral treaty by a
State or an international organization party to the treaty
and accepted by the other party constitutes the authentic
interpretation of that treaty.

1.6 Scope of definitions®®

The definitions of unilateral statements included in
the present chapter of the Guide to Practice are without
prejudice to the permissibility and effects of such state-
ments under the rules applicable to them.

1.7 Alternatives to reservations and interpretative
declarations

1.7.1 Alternatives to reservationss!

In order to modify the effects of the provisions of
a treaty in their application to the contracting par-
ties, States and international organizations may have
recourse to procedures other than reservations.

1.7.2 Different procedures permitting modification of
the effects of the provisions of a treaty32

1. Modification of the effects of the provisions of a
treaty by procedures other than reservations may result
in the inclusion in the treaty of:

(a) Restrictive clauses that limit the object of the
obligations imposed by the treaty by making exceptions
and setting limits thereto;

(b) Escape clauses that allow the contracting parties
not to apply general obligations in specific instances
and for a specific period of time;

(c) Statements made under the treaty by which a
contracting party expresses its willingness to be bound
by obligations that are not imposed on it solely by its
expression of its consent to be bound by the treaty.

2. Modification of the effects of the provisions of a
treaty may also result in:

(a) Their suspension, in accordance with the provi-
sions of articles 57 to 62 of the 1969 and 1986 Vienna
Conventions;

28 |bid., pp. 124-125.
29 |pid., pp. 125-126.
30 |bid., p. 126.

31 Concerning this draft guideline, see paragraphs 72—94 of the pre-
sent report, above.

32 bid., paras. 72-95 above.
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(b) Amendments to the treaty entering into force only
for certain parties; or

(c) Supplementary agreements and protocols
purporting to modify the treaty only as it affects the
relations between certain parties.

1.7.3 Restrictive clauses3?

A provision in a treaty that purports to limit or restrict
the scope or application of more general rules contained
in the treaty does not constitute a reservation within the
meaning of the present Guide to Practice.

1.7.4 [“Bilateralized reservations”] [Agreements
between States having the same object as
reservations]®*

An agreement[, concluded under a specific provision
of a treaty,] by which two or more States purport to

33 bid., paras. 110-116 above.
34 |bid., paras. 117-130 above.

exclude or to modify the legal effect of certain provisions
[of the] [of a] treaty or of the treaty as a whole in their
application to their relations inter se does not constitute
a reservation within the meaning of the present Guide
to Practice.

1.7.5 Alternatives to interpretative declarations®

In order to specify or clarify the meaning or scope
of a treaty or certain of its provisions, the contracting
parties may have recourse to procedures other than
interpretative declarations. They may include in the
treaty express provisions whose purpose is to interpret
the treaty or may conclude supplementary agreements
to that end.

35 |bid., paras. 96-103 above.



