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Introduction

1. At its fifty-third session, in 2001, the international 
law Commission decided that the Special Rapporteur 
on the topic “Unilateral acts of States” should develop 
a questionnaire requesting materials from Governments 
and inquiring about their practice in the area of unilateral 
acts.1  Pursuant to the request of the Commission, the Sec-
retariat, on 31 August 2001, circulated to Governments 
the text of a questionnaire on unilateral acts of States.

2. As at 14 march 2002, replies to the questionnaire 
had been received from Estonia, Portugal and the United 
kingdom of Great britain and Northern ireland. the text 
of those replies is reproduced below. 

1 Yearbook … 2001, vol. ii (Part two), p. 19, para. 29, and p. 205, 
para. 254.
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Replies from Governments to the questionnaire

General comments

Estonia

[Original: English]
[14 March 2002]

the topic of unilateral acts of States presents many dif-
ficulties owing to its complexity and diversity. it is gener-
ally preferred to use other conventional and recognized 
methods of international practice, such as treaties, to 
produce effects on the legal position of other States in 
their relations with Estonia. however, unilateral acts of 
States are not unknown to the practice of Estonia, and the 
attempt to clarify and organize the general legal princi-
ples and customary rules governing such acts in order to 
promote stability in international relations is welcome. 
for this purpose some examples of unilateral acts are 
described below.

Portugal

[Original: English]
[25 February 2002]

1. Portugal recognizes the important role played by 
unilateral acts in international relations and the need to 
develop rules to regulate their functioning. thus, Portugal 
would like to contribute to the work of the Commission 
on the issue and therefore submits a reply to the question-
naire circulated among States in August 2001.

2. it is Portugal’s intention to refrain from general com-
ments on the issue of unilateral acts and to limit itself to 
a direct answer to the questionnaire concerning recent 
State practice with regard to formulating and interpret-
ing unilateral acts. however, Portugal would like to make 

clear that, while it concurs with the definition of unilateral 
acts proposed by the Special Rapporteur as reproduced in 
the report of the Commission on its fifty-second session, 
namely, “ ‘unilateral act of a State’ means an unequivocal 
expression of will which is formulated by a State with 
the intention of producing legal effects in relation to one 
or more other States or international organizations, and 
which is known to that State or international organiza-
tion”,1  it would like to stress that in its view it is inter-
national law, and not the State’s intention, that provides 
the legal force of unilateral acts in the international legal 
order.

1 Yearbook … 2000, vol. ii (Part two), p. 88, footnote 165.

United Kingdom of Great Britain  
and Northern Ireland

[Original: English]
[27 February 2002]

 the United kingdom reiterates the views expressed 
in its note dated 3 march 2000.1  the United kingdom 
continues to consider that any approach which seeks to 
subject the very wide range of unilateral acts to a single 
set of general rules is not well founded. the United king-
dom therefore reiterates its suggestion that the Commis-
sion might consider whether there are specific problems 
in relation to specific types of unilateral acts which might 
usefully be addressed in an expository study.

1 Reproduced in Yearbook … 2000, vol. ii (Part one), document A/
CN.4/511, pp. 268–269.

questIon 1

has the State formulated a declaration or other similar expression of the State’s will which can be considered to 
fall, inter alia, under one or more of the following categories: a promise, recognition, waiver or protest? If the 
answer is affirmative, could the State provide elements of such practice?

Estonia

[Original: English]
[14 March 2002]

1. Under the Estonian legal order, the Riigikogu1 makes 
binding unilateral acts, and there are three categories: 
statements, declarations and appeals; but the distinc-
tion between the unilateral acts is not very clear. the 
texts of the statements, declarations and appeals to other 
States and international organizations are prepared by the  
ministry for foreign Affairs.

2. in practice, the largest group is statements. Statements 
are mainly expressions of the will or opinion of Estonia, 
which are most often political in nature and therefore do 
not produce legal effects.

3. A number of unilateral declarations were made in the 
early 1990s, because of the specific and complicated his-
torical and political situation that existed in Estonia at the 
time and because the current Constitution of Estonia had 
not yet been adopted.2  therefore, the competences of the 

2 the current Estonian Constitution, which entered into force on 
3 July 1992, is reproduced in V. Pechota, ed., Central and Eastern 
European Legal Materials (huntington, N.y., Juris Publishing, 1997), 
binder 5D, release 21.1 Parliament.
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various powers were not always very clear at the time. on 
30 march 1990, the Supreme Council3  adopted a deci-
sion4  declaring that the de jure continuity of Estonia had 
not been interrupted by the Soviet occupation of 1940. 
Although the Supreme Council was not at that time an 
organ of Estonia, its unilateral acts with regard to the res-
toration of independence, concluded in August 1991, can 
be considered as producing legal effects.

4. the Supreme Council’s statement on the coup d’état 
that occurred in the Soviet Union on 19 August 19915 can 
be considered a protest. the Supreme Council declared 
the coup d’état illegal and considered the bilateral nego-
tiations with the Soviet Union for restoration of the 
independence of Estonia to be interrupted, whereby the 
Supreme Council was authorized to restore independence 
unilaterally according to the will of the people expressed 
in the referendum of 3 march 1991.

5. the independence of Estonia was restored on 20 
August 1991 with the Supreme Council’s decision6  con-
firming the national independence of Estonia and imple-
menting the restoration of diplomatic relations.

6. on 19 December 1991, the Supreme Council issued a 
statement on the property of latvia and lithuania,7  which 
could be considered a promise. the Supreme Council 
stated that, considering the restoration of the independ-
ence of Estonia, latvia and lithuania, Estonia would 
guarantee the legal protection of property in conformity 
with the equality of legal protection of forms of property 
of the said States in Estonian territory in accordance with 
the property law of Estonia.

7. in the practice of the past decade, there have also 
been some unilateral declarations corresponding to a 
State’s position on a specific situation or fact.

8. on 20 December 1995, the Riigikogu issued a state-
ment of 24 July 1994 concerning ratification of the agree-
ments on the withdrawal of Russian troops from Estonia 
and about the social guarantees for former Russian mili-
tary personnel.8  the Riigikogu declared that those agree-
ments did not alter the Estonian position on the illegal 
annexation of Estonia to the Soviet Union, nor could rati-
fication of those agreements be interpreted to alter the 
principle of the legal continuity of Estonia since 1918. on 
22 february 1994 the Riigikogu issued a communication 
addressed to parliaments of member States of the United 
Nations declaring Estonia’s position on the occupation of 
Estonia in 1940.9  these two examples reflect the Esto-

nian position, which reaffirms the principles prescribed in 
Estonian legal acts.

9. the recognition of States and Governments is a uni-
lateral act that under the Estonian legal system falls under 
the scope of the Government—for example, the recog-
nition of Slovenia on 25 September 1991. however, on 
3 April 1990, the Supreme Council issued a statement on 
the restoration of independence of lithuania, recognizing 
lithuania as an independent State. that exception could 
be explained by political reasons at the time.

10. on 21 october 1991 Estonia issued a declaration 
recognizing as compulsory the jurisdiction of iCJ.10

11. in September 1992, when the new parliament, the 
Riigikogu, was elected, one of its first acts was the adop-
tion of a declaration on restoration which explicitly stated 
that the present Republic of Estonia is the same subject 
of international law as the one which was first declared 
in 1918.11

12. Unilateral declarations have also been formulated 
by the ministry for foreign Affairs. A recent example, in 
the context of terrorist attacks against the United States of 
America, is the statement of 13 September 2001 declaring 
the readiness of Estonia, as a candidate State of NAto, to 
provide assistance within its capacity to the United States, 
which could be regarded as a promise.

9 Ibid., vol. i, No. 13, 1994, p. 235.
10 United Nations, Treaty Series, vol. 1653, No. 28436, p. 59. See 

also Riigi Teataja, vol. ii, Nos. 24–25, 1996, p. 95. 
11 Declaration of the Riigikogu on the restoration of constitutional 

State authority, Riigi Teataja, No. 40, 1992, p. 533.

Portugal

[Original: English]
[25 February 2002]

1. Portugal would like to make the following remarks 
concerning, first, a series of protests made by Portugal 
against certain acts of Australia related to East timor 
and, secondly, the recognition of East timor’s right to 
independence.

2. the timor Gap treaty1  was at the origin of a legal 
dispute between Australia and Portugal. this treaty 
signed by Australia and indonesia in 1989 established a 
zone of cooperation for the exploration and exploitation 
of the petroleum resources of the continental shelf of the 
area between East timor and Northern Australia. Portugal 
considered the treaty to be in breach of Australia’s obliga-
tions under international law.2

3 legislative body at the time. 
4 Decision on the status of the Estonian State, adopted on 30 march 

1990, ENSV Ülemnõukogu ja Valitsuse Teataja (ESSR Supreme Council 
and Government Gazette), No. 12, 1990, p. 180. See also Restoration 
of the Independence of the Republic of Estonia: Selection of Legal Acts 
(1988–1991) (tallinn, Estonian institute for information, 1991), p. 22.

5 Statement of the Supreme Council of Estonia on the coup d’état 
in the USSR on 29 August 1991, Riigi Teataja (State Gazette), No. 25, 
1991, p. 309.

6 Decision of the Supreme Council of Estonia on Estonian national 
independence, ibid., p. 312. See also Restoration of the Independence 
of the Republic of Estonia … (footnote 4 above), p. 101.

7 Riigi Teataja, No. 45, 1991, p. 568. See also Restoration of the 
Independence of the Republic of Estonia … (footnote 4 above), p. 30.

8 Riigi Teataja, vol. ii, No. 46, 1995, p. 203.

1 treaty between Australia and indonesia on the zone of cooperation 
in an area between the indonesian province of East timor and Northern 
Australia (Zone of cooperation, above the timor Sea, 11 December 
1989) (United Nations, Treaty Series, vol. 1654, No. 28462, p. 105). 
See also h. krieger, ed., East Timor and the International Community: 
Basic Documents (Cambridge, Cambridge University Press, 1997), 
pp. 346–355.

2 East timor (Portugal v. Australia), Judgment, i.C.J. Reports 1995, 
p. 90.
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3. between 1985 and 1991, from the negotiation and 
conclusion of the timor Gap treaty to the adoption of 
domestic legislation in Australia for its implementation, 
Portugal delivered a series of diplomatic protests3  to the 
Australian authorities. in 1985, Portugal made known to 
Australia that it could not “but consider strange the atti-
tude of the Australian Government in negotiating the 
exploration of the resources of a territory of which Por-
tugal [was] the administering Power, a fact which [was] 
internationally recognized ... [t]he Portuguese Govern-
ment cannot but express to the Australian Government 
its vehement protest for the manifest lack of respect for 
international law”4  in 1988, Portugal told Australia that 
“the ratification of such an agreement ... by the Austral-
ian Government, would constitute a blatant and serious 
breach of international law. the Portuguese Government 
will consider carefully any developments related to this 
issue and will act promptly, according to the international 
law in defence of the legitimate interests in question”,5  
adding later that “the Portuguese Government declares 
its intention of appealing to the appropriate international 
authorities at the proper time, with the purpose of ensur-
ing the rights of the people of East timor, which the Por-
tuguese Government has an obligation to consider and 
protect”.6  in 1989, Portugal reiterated: “As the admin-
istering Power for the non-autonomous territory of East 
timor, Portugal protests against the text of the above-
mentioned declarations and reiterates its determination to 
approach the appropriate international authorities, in due 
time, to ensure the defence of the legitimate rights of the 
East timorese people.”7  two days after the signing of the 
treaty, Portugal let Australia know its view on the matter 
once more:

the Portuguese authorities have consistently lodged diplomatic 
protests with the Government of Australia ... 

in those protests the Portuguese Government pointed out that the 
negotiation and the eventual conclusion of such an agreement with the 
Republic of indonesia ... would constitute a serious and blatant breach 
of international law. 

in proceeding with the signing of the above-mentioned agreement 
Australia is continuing and bringing to its conclusion that violation of 
the law.

... 

in signing the “Provisional Agreement” Australia acts in contempt, 
namely, of its duties to respect the right of the East timorese to self-
determination, the territorial integrity of East timor and the permanent 
sovereignty of that people over its natural resources which are, par-
tially, the object of the agreement.

... 

the signing of this agreement interferes with and goes against the 
mediation efforts ... exercised by the Secretary-General, aiming at 
reaching a comprehensive settlement for that question... 

in the light of the above, Portugal cannot but lodge its most vehe-
ment protest with the Government of the Commonwealth of Australia 
and to state that it reserves itself the right to resort to all legal means it 
will consider as convenient to uphold the legitimate rights of the East 
timorese.8 

4. in 1991, Portugal decided to bring a case against 
Australia before iCJ.9  with these acts of protest, Portugal 
manifested its intention “not to consider a given state of 
affairs as legal and ... thereby to safeguard its rights which 
[had] been violated or threatened”.10  

5. on the other hand, but on the same topic, Portugal 
also recognized, after the announcement of the results of 
the popular consultation held in August 1999—by which 
the majority of the East timorese opted for independ-
ence—East timor’s right to independence, in a declara-
tion that, it can be inferred, contains the recognition of a 
right to independence, after a transitional period during 
which the territory is administered by the United Nations.

6. in a statement to the General Assembly of the United 
Nations at its fifty-fourth session, the President of Portu-
gal11  said: “[t]he people of East timor democratically 
exercised on 30 August [1999] their right to self-deter-
mination and chose, by a clear and unequivocal majority, 
their collective future, thereby acquiring, unconditionally 
and irrevocably, the right to constitute an independent 
State at the end of the transitional administration period 
that the United Nations will soon initiate.”12  

7. by that act, Portugal took “note of the existence of 
certain facts or certain legal acts and acknowledge[d] that 
they [were] available against it”13  (recognition).

8 Ibid., protest of 13 December 1989, p. 361.
9 See footnote 3 above.
10 Yearbook … 2001, vol. ii (Part one), document A/CN.4/519, 

para. 95, footnote 108, citing E. Suy, Les actes juridiques unilatéraux 
en droit international public (Paris, lGDJ, 1962), p. 48.

11 in accordance with article 293 of the Constitution of Portugal, the 
President of the Republic is competent to act at the international level 
in relation to East timor.

12 Statement by mr. Jorge fernando branco de Sampaio, President 
of Portugal (New york, 20 September 1999), Official Records of the 
General Assembly, Fifty-fourth Session, 5th meeting (A/54/PV.5), 
p. 13, and corrigendum.

13 Yearbook … 2001, vol. ii (Part one), document A/CN.4/519, 
p. 115, para. 91.

3 Reproduced in East Timor (Portugal v. Australia), Application 
instituting proceedings filed in the Registry of the Court on 22 February 
1991, annex 4, pp. 85–91 (french translation). the English translation 
is reproduced in krieger, ed., op. cit. (footnote 1 above), pp. 359–364.

4 Ibid., protest of 19 September 1985, p. 359.
5 Ibid., protest of 9 September 1988, pp. 359–360.
6 Ibid., protest of 31 october 1988, p. 360.
7 Ibid., protest of 30 october 1989. 
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questIon 2

has the State relied on other States’ unilateral acts or otherwise considered that other States’ unilateral acts 
produce legal effects? If the answer is affirmative, could the State provide elements of such practice?

Estonia

[Original: English]
[14 March 2002]

1. Just as the unilateral acts of Estonia can produce legal 
effects, so can the unilateral acts of other States. Con-
sidering other States’ unilateral acts as producing legal 
effects need not always be expressed in specific terms; 
even silence could probably in certain circumstances suf-
fice. therefore, such practice is not always clear.

2. Clearly, for example, in response to other States’ rec-
ognition of Estonia, diplomatic relations have been estab-
lished between the two countries, with relevant conse-
quences thereof.

3. An example could also be given in connection with 
the unilateral abolishment of visa requirements. for exam-
ple, several States (e.g. the Dominican Republic, Ecuador, 
Nicaragua) have unilaterally abolished visa requirements 
for Estonian citizens.

4. Another example of a unilateral act, although an ille-
gal one, of another State that has produced legal effects for 
Estonia is a ukase of the President of the Russian federa-
tion1  whereby Russia unilaterally began demarcating the 
land border between Estonia and the Russian federation. 
Estonia has considered it illegal because of the fact that all 
matters that relate to border issues between the two States 
must be resolved bilaterally. Still, since the border agree-
ment has been fully agreed but not yet signed, the ukase 
has produced effects. Russia has placed border guards on 
the unilaterally demarcated border and Estonia has done 
the same on its side in response.

1 Ukase of the President of the Russian federation dated 21 July 
1994 on the demarcation of the land border between Estonia and the 
Russian federation, Sobranie zakonodatelstva Rossiiskoi Federatsii, 
No. 9, item 930 (1994).

Portugal

[Original: English/French]
[25 February 2002]

1. Also in the context of the East timor case before iCJ, 
Portugal took a position on certain unilateral acts of Aus-
tralia, namely on its de jure recognition of indonesia’s 
sovereignty over East timor and its legal effects. As is 
stated in the Special Rapporteur’s fourth report on unilat-
eral acts of States, recognition, which may be expressed 
or tacit, “is the procedure whereby a subject of interna-
tional law, particularly a State, which was not involved 
in bringing about a situation ... accepts that such situation 
... is available against it, or in other words acknowledges 
the applicability to itself of the legal consequences of the 
situation”1. Portugal considered that Australia had recog-
nized de jure indonesia’s sovereignty over East timor,2  
and this unilateral act was considered incompatible with 
the East timorese right to self-determination and thus in 
breach of Australia’s legal obligations:

Portugal contends that the inevitable consequence of the de jure 
recognition of the incorporation of East timor in a State is the non-
recognition of East timor as a non-self-governing territory.3

the de jure recognition of the incorporation of East timor in in-
donesia is, first, incompatible with the correlative maintenance for 
its territory of the status of a non-self-governing territory. Secondly, 
it entails a clear disregard of its right over its natural resources; and 
thirdly, it is utterly irreconcilable with respect for its people’s right to 
self-determination.4

1 Yearbook … 2001, vol. ii (Part one), document A/CN.4/519, 
p. 115, para. 91.

2 I.C.J. Pleadings, East Timor (Portugal v. Australia) (not yet 
published). 

3 Ibid.
4 Ibid.

questIon 3

Could the State provide some elements of practice concerning the existence of legal effects or the interpretation 
of unilateral acts referred to in the questions above?

It is of utmost importance for the Commission to receive, to the extent possible, precise references to State  
practice. In this connection, the Commission invites each State to provide copies or references of official or 
academic publications or other documents which reflect its practice.

Estonia

[Original: English]
[14 March 2002]

the legal effects or the interpretation of unilateral acts 
mentioned in the answers to questions 1 and 2 have 
mostly been referred to in the respective answers. with 
some unilateral acts the legal effects are obvious and  
clear, as is the case with statements guaranteeing  

legal protection to property of latvia and lithuania,  
recognition of other States or declarations of readiness  
to provide help to the United States. Even if a declaration 
does not give rise directly to legal rights or obligations  
in relation to third States, it may still be of legal sig-
nificance for them in other ways—for example, as evi-
dence of conduct. this could be seen in the declaration of  
the principle of the legal continuity of Estonia since 1918 
and Estonia’s position on its occupation.


