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Introduction
1. In its 2002 report, the International Law Commission 
recommended that the Secretariat “approach international 
organizations with a view to collecting relevant materials, 
especially on questions of attribution and of responsibility 
of member States for conduct that is attributed to an inter-
national organization”.*

Accordingly, by letter dated 23 September 2002, selected 
international  organizations  were  invited  to  inform  the 
Commission of their relevant practice and submit primary 
source materials relevant to its study on responsibility of 
international organizations. In its 2003 report,  the Com-
mission, bearing  in mind the close relationship between 
this  topic  and  the  work  of  international  organizations, 
requested the Secretariat to circulate, on an annual basis, 
the chapter of the report of the Commission to the General 
Assembly on this topic to the United Nations, its special-
ized agencies and some other international organizations 
for their comments.** By letters dated 23 September 2002 
and 1 October 2003, the above requests were relayed to 
selected international organizations by the Secretariat.

2.  Subsequently,  on  9  December  2003,  the  General 
Assembly adopted resolution 58/77, entitled “Report 

of the International Law Commission on the work of its 
fifty-fifth session”.  In paragraph 5 of  that  resolution,  the 
Assembly requested the Secretary-General to invite States 
and international organizations to submit information con-
cerning their practice relevant to the topic “Responsibility 
of  international organizations”,  including cases  in which 
States members  of  an  international  organization may be 
regarded as responsible for acts of the organization. This 
invitation was transmitted to selected international organi-
zations  by  the  Secretariat  by  letter  dated  18  December 
2003.

3.  As  of  20  April  2004,  replies  had  been  received 
from  the  following  international  organizations  (dates 
of submission in parentheses): European Commission 
(7  March  2003  and  March  2004),  IAEA  (14  Novem-
ber 2002 and 29 March 2004),  IMF (7 February 2003, 
29 January 2004 and 25 February 2004), International 
Seabed Authority (28 April 2003), Multinational Force 
and Observers (24 March 2003), OAS (8 January 2003), 
OPCW (31 October 2002), UNDP (15 December 2002), 
United Nations Secretariat (3 February 2004), WHO (19 
December  2003), WTO  (received  6  November  2002). 
These replies are reproduced below, in a topic-by-topic 
manner. In addition, attachments to the submissions of 
international organizations are reproduced in the annex 
to this document. 

* Yearbook … 2002,  vol.  II  (Part  Two),  p.  96,  para.  488. 
** Yearbook … 2003, vol. II (Part Two), p. 18, para. 52.

Comments and observations received from international organizations

A. General remarks

1. european commIssIon

1.  The  general  view  on  the  work  of  the  International 
Law Commission in 2003 was expressed in the European 
Union (EU) statement to the Sixth Committee of the Gen-
eral Assembly on 27 October 2003.1

2. Given its role as an actor and participant in the inter-
national system, the European Community (EC) naturally 
takes a great interest in the topic of the responsibility of 
organizations and recognizes that  it may have particular 
relevance to its own activities.

1 See Official Records of the General Assembly, Fifty-eighth Ses-
sion, Sixth Committee, 14th meeting (A/C.6/58/SR.14), paras. 13–14. 

3.  The EC is often described as differing from the “clas-
sical” model of an international organization in a number 
of ways. Firstly, the EC is not only a forum for its member 
States to settle or organize their mutual relations, but it is 
also an actor in its own right on the international scene. 
The EC is a party to many international agreements with 
third parties within its areas of competence. Quite often 
the EC concludes such agreements together with its mem-
ber States, each in accordance with its own competencies. 
In that case the specificity of the EC lies in the fact that the 
EC and the member States each assume international re-
sponsibility with respect to their own competencies. The 
EC is also involved in international litigation, in particu-
lar in the context of WTO.

4.  Secondly, the EC is regulated by a legal order of its 
own,  establishing a common market  and organizing  the 
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legal relations between its members, their enterprises and 
individuals. Legislation enacted under the Treaty on Euro-
pean Union forms part of the national law of the member 
States and thus is implemented by member States’ author-
ities and courts. In that sense, the EC goes well beyond the 
normal parameters of classical international organizations 
as they are known. It is important that the draft articles of 
the International Law Commission should fully reflect the 
institutional and legal diversity of structures that the com-
munity of States has already established.

5. In that respect, the EC submits that established 
notions  such  as  “regional  economic  integration  organi-
zation”  reflected  in modern  treaty  practice may  require 
special consideration when dealing with substantive ques-
tions in the subsequent draft articles of the International 
Law Commission.

6.  While the EC is in many ways sui generis, it is clear 
that  all  international  actors,  be  they  States  or  organiza-
tions, need to recognize their international responsibility 
in the event of any wrongful acts. This does not exclude 
the  possibility  of  taking  differences  into  account  in  the 
course of the future work of the International Law Com-
mission  concerning  the  responsibility  of  international 
organizations. Above  all,  common  sense  practical  solu-
tions are needed in order to cover a wide variety of situ-
ations and to cover the activities of organizational struc-
tures in a range of fields.

2. InternatIonal monetary fund

1.  IMF  appreciates  being  invited  to  comment  on  this 
topic.  Furthermore,  it  is  interested  in  being  involved  in 
future discussions on it as it has a number of concerns 
with respect to the development of a body of law on the 
responsibility  of  international  organizations,  including 
the complex issue of attribution and how IMF activities 
might be affected.

2.  IMF  appreciates  being  invited  to  comment  on  the 
proposed draft articles and assures the Commission of its 
continued interest in this important project.

3.  IMF would  like  to  take  this  opportunity  to  express 
particular concerns about two aspects of this project. As a 
general matter, IMF does not necessarily agree that rules 
on State responsibility should be applied to international 
organizations. The differences between the legal status of 
States and that of international organizations are signifi-
cant,  as  are  the  differences  among  international  organi-
zations. Furthermore,  it  seems  to  IMF  that any analysis 
of  the  responsibility  of  international  organizations must 
take into account the provisions of the international agree-
ments  by  which  individual  organizations  were  created. 
Also, more particularly, State responsibility rules on attri-
bution that deal with acts of external entities are of lim-
ited, if any, relevance to international organizations. IMF 
knows of no case in which the act of an external entity 
has been attributed to it and, in the IMF view, no act of 
an entity external to IMF could be attributable to it unless 
an appropriate  IMF organ  ratified or expressly assumed 
responsibility for that act.

4. As expressed in previous correspondence on this 
issue,  IMF  has  reservations  about  the  degree  to  which 
provisions from the Commission’s draft articles on State 
responsibility should be applied to or relied on with regard 
to international organizations.

5. First, certain key concepts have been borrowed 
from the draft articles on State responsibility without 
being  defined  with  reference  to  international  organiza-
tions. IMF notes that the draft articles on international 
organizations  use  terms  such  as  the  “responsibility”  or 
“international obligations” of international organizations 
without any explanation or definition in relation to inter-
national organizations. These undefined references imply 
that there is an established body of international law that 
determines what  the  terms  “responsibility”  or  “interna-
tional obligations” mean with  regard  to an  international 
organization.  In  fact,  paragraph  (6)  of  the  commentary 
to draft article 3 recognizes that the meaning of the term 
“international  responsibility”  is  not defined.  In  the  IMF 
view, a body of law explaining the meaning of these criti-
cal terms with respect to international organizations does 
not exist. Therefore, it is premature for the draft articles 
on  international  organizations  to  use  these  basic  terms 
and seek comment on provisions that turn on the use of 
these basic terms without providing guidance as to their 
intended  substantive meaning.  Such  guidance must  sat-
isfy  the  basic  requirements  of  providing notice  of what 
precise criteria would be used to determine whether or 
not an international organization could be held liable and 
required to provide compensation for the consequences 
of  its  actions.  Unless  clear  definitions  and  precise  cri- 
teria are set forth in the articles, the international organi-
zations would confront such an uncertain and potentially 
destructive  legal  environment  that,  out  of  concern  that 
their activities could subject them to endless claims and 
litigation,  they  could  become  substantially  inhibited  in 
carrying out  their mandates. Therefore,  IMF anticipates 
that it will need to supplement its comments on the pre-
sent draft articles, as well as the responses to the specific 
questions asked, once it has been given the opportunity to 
review  the  anticipated  provisions  that  define  these  (and 
other) key concepts.

6.  In this connection, IMF is particularly concerned that 
the draft articles do not identify the entities that would be 
competent to apply, interpret or enforce the draft articles. 
It is important to know whether the intention is for the 
articles to be applied by national courts according to their 
own  views  of  the  obligations  of  international  organiza-
tions or by an international agency that would be expected 
to have general competence over all international organi-
zations.  If  the  intention  is  for  national  courts  of  mem-
ber States to have competence to apply the articles, the 
courts of each State would need to ensure that they apply 
the draft articles in a manner that is consistent with that 
State’s obligations under the charter of the relevant inter-
national organization. Furthermore, either approach could 
be inconsistent with the charters of some international 
organizations that have provisions for dispute resolution 
and interpretation of their constituent documents.

7.  Secondly, States and  international organizations are 
fundamentally different. Therefore, before any princi-
ple of State responsibility can be applied to international 
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organizations,  the principle must be  tested against  these 
fundamental differences. As recognized by ICJ in its opin-
ion on the Legality of the Use by a State of Nuclear Weap-
ons in Armed Conflict,  international  organizations  are 
“unlike States” in that they “do not … possess a general 
competence”.1 International organizations are established 
by the agreement of their member States for the specific 
purposes  set  out  in  their  constituent  agreement  and  the 
powers and responsibilities of international organizations 
must,  therefore, be assessed primarily against the provi-
sions of their respective constituent instruments.

8.  Thirdly, while States are  functionally and organiza-
tionally  very  similar  to  each  other,  there  are  significant 
differences among international organizations. The draft 
articles  provided make  insufficient  reference  to  the  law 
or practice of international organizations but rely, rather, 
on the fact that the principles contained in these three 
draft articles were accepted with reference to States. For 
instance, the fundamental question of attribution must, for 
each  international organization, be determined with  ref-
erence to the treaty that established the organization, the 
decisions of its governing bodies and the established prac-
tice of the organization. Therefore, in discussing questions 
of attribution, particular attention will need to be paid to 
the differences  in  the  treaty-based laws and practices of 
the various international organizations. As mentioned in 
earlier correspondence, IMF considers that only acts of 
officials  performed  in  their  official  capacity  would  be 
attributable  to  IMF  and  generally  a  determination  as  to 
whether or not an official was acting in his official capac-
ity would rely on the findings or decisions of competent 
organs of the Fund.

3. InternatIonal seabed authorIty

As the International Seabed Authority is sure the Com-
mission is aware, the United Nations Convention on the 
Law of the Sea and the Agreement relating to the imple-
mentation of Part XI of that Convention contain a number 
of unique provisions relating to the responsibility and lia-
bility of the Authority. In the coming years, the Authority 
will need to consider how to implement these provisions 
and, for that reason, considers the work of the Commis-
sion to be of great value and importance.

4. world health organIzatIon

1.  Concerning  the  report  of  the  Commission,  WHO 
would like to register  its appreciation for  the work con-
ducted so far, and in particular for the adoption of three 
articles on first reading at the 2003 session. WHO supports 
the general thrust of the articles and considers the choice 
of the Commission to rely in principle on the approach 
followed in the articles on responsibility of States for 
internationally  wrongful  acts  to  be  logical. WHO  does  
not have specific comments on the articles in question at 
this stage.

2.  While WHO  regrets  not  having  more  materials  or 
cases to contribute at this time, WHO research would 
probably be facilitated if the Commission or the Special 

1 Legality of the Use by a State of Nuclear Weapons in Armed Con-
flict, Advisory Opinion, I.C.J. Reports 1996, p. 78, para. 25. 

Rapporteur were to formulate specific questions or issues 
on the subject of attribution or other relevant aspects of 
the topic at hand.

B. Draft article 1: Scope of the draft articles

 Draft article 1, as provisionally adopted by the Com-
mission at its fifty-fifth session, in 2003, reads as follows:

Article 1.  Scope of the present draft articles

1. The present draft articles apply to the international responsi-
bility of an international organization for an act that is wrongful under 
international law.

2. The present draft articles also apply to the international respon-
sibility of a State for the internationally wrongful act of an international 
organization.* 

* Yearbook … 2003, vol. II (Part Two), p. 18, para. 53.

1. InternatIonal atomIc energy agency

  With respect to the Commission’s commentary to draft 
article 1:1

 (a) Paragraphs (1)–(3): No comment.

 (b) Paragraph (4): The last sentence of this paragraph 
suggests  that one case  in which an  international organi-
zation may be held responsible is that of an internation-
ally  wrongful  act  committed  by  another  international 
organization of which the first organization is a member. 
This potential case seems to be to a large extent parallel 
to that of a State that is a member of the international 
organization that committed the internationally wrongful 
act. Prima facie, any potential responsibility of a State 
member of an international organization and of an inter-
national organization that is a member of another interna-
tional organization should be treated similarly.

 (c) Paragraph (5): No comment.

 (d) Paragraph (6): Given  the Agency’s  comment  on 
paragraph  (4),  it  seems  that  the  potential  responsibility 
of  an  international  organization  for  the  internationally 
wrongful  acts  of  an  international  organization of which 
the first organization is a member needs to be considered 
in parallel with the potential responsibility of a State that 
is a member of the organization committing the interna-
tionally wrongful  act,  as well  as  a State member of  the 
first  international  organization.  Prima facie, the same 
considerations would apply in all cases.

 (e) Paragraph (7): Reference is made to the fact that 
responsibility of States for  internationally wrongful acts 
only refers to the cases in which a State aids, assists, 
directs,  controls  or  coerces  another  State  and  it  is  sug-
gested that, if the question of similar conduct by a State 
with  regard  to  an  international  organization  were  not 
regarded  as  covered,  at  least  by  analogy,  in  the  articles 
on State responsibility, the present draft articles could fill 
the  resulting gap. Given  that, normally,  an  international 
organization acts on the basis of decisions etc., taken by 

1Yearbook … 2003, vol. II (Part Two), p. 18, para. 54. 
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its policymaking organs, it would seem that the States that 
participated in the decision (whether ultra vires or not) 
that “authorized” the internationally wrongful act by the 
organization  could  be  jointly  and  severally  responsible. 
In this connection the situation in the International Tin 
Council in the early 1980s would appear to be relevant. 
However, the means by which the policymaking organ(s) 
took the decision may be relevant. For example, if the 
decision were taken by consensus, all States participating 
in the decision could be regarded as jointly and severally 
liable. If the decision were taken by vote, should States 
that voted against  the decision or abstained be regarded 
as jointly, but not severally, liable? If a State induced the 
secretariat of an organization to carry out an unauthorized 
or ultra vires act, it would seem to be easier to regard that 
State as responsible.

 (f ) Paragraphs (8) and (9): No comment.

2. InternatIonal monetary fund

1.  The  reference  to “acts wrongful under  international 
law” needs to be defined and explained. In particular, the 
relationship between the draft articles and the constituent 
instrument of an organization requires explanation. Since 
there is no existing body of international law on the mat-
ter of what constitutes a wrongful act of an international 
organization  and  the  evolution  of  such  a  body  of  law 
would largely rely on general principles of law, the over-
riding legal effects of the provisions of the charters of the 
international  organizations,  which  have  been  expressly 
agreed upon and are primary sources of international law, 
must be made clear. Also, it should be clear in the draft 
articles that when an international organization acts pur-
suant to its charter, it would not be subject to liability for 
doing so under general  international principles  (that are 
implicitly referred to but not set forth in substance in the 
draft articles), but its liability would be determined under 
its own charter.1 Furthermore, to the extent that organiza-
tions would be expected to conform to international norms 
that are incorporated into the proposed articles which 
would supplement the provisions of their charters, they 
must have actual notice of the substance of those norms. 
Otherwise, they should not be bound because this would 
violate  the  most  fundamental  principles  regarding  the 
requirement of notice as the foundation for accountability.

2. Draft article 1, paragraph 2. The responsibility of 
a member State to other member States for an act com-
mitted  by  an  international  organization must  be  subject 
to the rules of that organization. There is no principle of 
international law that limits States’ ability to set up inter-
national  organizations  to  act  collectively  and  on  behalf 

1 International organizations are entities generally created by coun-
tries for specific purposes and to perform certain functions. The attrib-
utes  of  each  organization,  such  as  legal  personality,  privileges  and 
immunities, powers and scope of responsibilities are or could be set 
forth in the agreement under which the organizations are established. 
So  long  as,  and  to  the  extent  that,  an  organization  is  performing  its 
functions and acting, itself or through its officials, within the scope of 
its  authorized activities,  it  cannot be made  subject  to  responsibilities 
or liabilities that are not provided for in its constituent documents. The 
management  of  an  organization would  be  in  violation  of  its  official 
duties if it were to make payments to claimants for claims that were not 
recognized as legitimate expenses under the charter and regulations of 
the organization.

of the membership and to provide, explicitly or by impli-
cation,  that when doing so, neither  the organization nor 
its member States would be held responsible or liable by 
fellow member States, or  their  subjects,  for breaches of 
international obligations or internationally wrongful acts 
that were consequences of the organizations’ activities.

3.  It may be that the international law of States’ respon-
sibility should explicitly provide that individuals or States 
would have recourse, under rules of international law con-
cerning  States’  responsibility,  against member  States  of 
an international organization for actions that were taken 
by an international organization. This would be particu-
larly appropriate when the international organization was 
acting  as  the  agent  of  the member  State  in  discharging 
an obligation of  the State. However, such legal doctrine 
should also clearly recognize that in the case of an inter-
national financial institution created to achieve legitimate 
collective  goals,  and  not  created  as  a means  of  shield-
ing member  States  from  responsibility  in  the  discharge 
of pre-existing obligations, the exposure to liability of a 
member State (whose relationship  to  the organization is 
comparable to a shareholder in a corporation) for the acts 
or omissions of the organization should be limited to the 
amount of the financial contributions or guarantees of that 
member.

C. Draft article 2: Use of terms

Draft article 2, as provisionally adopted by the 
Commission  at  its  fifty-fifth  session,  in  2003,  reads  as 
follows:

Article 2.  Use of terms

For the purposes of the present draft articles, the term “international 
organization” refers to an organization established by a treaty or other 
instrument governed by international law and possessing its own inter-
national  legal personality.  International organizations may  include as 
members, in addition to States, other entities.*

* Yearbook … 2003, vol. II (Part Two), p. 18, para. 53. 

1. InternatIonal atomIc energy agency

  With respect to the Commission’s commentary to draft 
article 2:1

 (a) Paragraph (1): No comment.

 (b) Paragraph (2):  If  an  international  organization 
does not possess one or more of the characteristics out-
lined in the draft articles, the draft articles would not 
apply to such an organization. Therefore, if certain of the 
principles and rules stated in the draft articles do apply to 
such  an  organization,  those  principles  and  rules would, 
presumably,  apply  to  the  organization  on  a  basis  other 
than the draft articles.

 (c) Paragraphs (3)–(14): No comment.

1Yearbook … 2003, vol. II (Part Two), p. 18, para. 54. 
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2. InternatIonal monetary fund

IMF refers to its general comments set out above on the 
differences  between  international  organizations  inter se 
and has no further comments on this article.

D. Draft article 3: General principles

  Draft article 3, as provisionally adopted by  the Com-
mission at its fifty-fifth session, in 2003, reads as follows:

Article 3.  General principles

1.  Every  internationally wrongful act of an  international organi-
zation  entails  the  international  responsibility  of  the  international 
organization.

2.  There  is  an  internationally  wrongful  act  of  an  international 
organization when conduct consisting of an action or omission:

(a)  Is  attributable  to  the  international organization under  interna-
tional law; and

(b)  Constitutes a breach of an international obligation of that inter-
national organization.*

* Yearbook … 2003, vol. II (Part Two), p. 18, para. 53. 

1. InternatIonal atomIc energy agency

With respect to the Commission’s commentary to draft 
article 3:1

(a) Paragraphs (1)–(4): No comment.

(b) Paragraph (5):  The  principle  that  “[w]hen  an 
international  organization  commits  an  internationally 
wrongful act,  its  international  responsibility  is entailed” 
is well established; however, it would be useful to refer to 
a less obtuse judicial statement of that principle than the 
one quoted.

(c) Paragraphs (6)–(9): No comment.

(d) Paragraph (10):  It  is  difficult  to  see  how 
Article  103 of  the Charter  of  the United Nations might 
provide  a  justification  for  an  organization’s  conduct  in 
breach of an obligation under a treaty with a non-member 
State  of  the  organization,  particularly  for  an  organiza-
tion, like the Agency, which has no provision in its  statute 
that  is  equivalent  to Article  103.  The  precise  effect  of 
Article  103  is  also  not  free  from doubt  (including with 
respect to non-member States of the United Nations).2

2. InternatIonal monetary fund

1. As mentioned above, this article refers to concepts 
concerning  “internationally wrongful  acts”  and  the  “re-
sponsibility” of international organizations that have not 
been  developed  and,  accordingly,  are  neither  generally 
understood nor broadly accepted in relation to interna-
tional  organizations.  The  draft  articles  should  provide

1 Yearbook … 2003, vol. II (Part Two), p. 18, para. 54. 
2 See Bruno Simma, ed., The Charter of the United Nations: a 

 Commentary, 2nd ed., vol. II (Munich, Beck, 2002), p. 1298. 

guidance on what constitutes or determines “internation-
ally wrongful  acts”.  Furthermore,  the  draft  article must 
provide a clear definition of what is meant by “responsi-
bility”. Does the concept of responsibility mean any one 
or more of the following:

(a)  Acknowledging publicly  that  the  action or  omis-
sion was wrongful?

(b)  Payment for actual damages suffered by victims of 
the wrongful act?

(c)  Payment  of  indirect  losses  resulting  from  the 
wrongful act?

(d)  Payment of punitive damages for the wrongful act?

2.  In considering what  is  intended by “responsibility”, 
one issue to be addressed is how would an international 
organization be held responsible for a finding by a national 
court  or  international  tribunal  that  it  had  failed  to  fulfil 
the mandate for which it was established (which the court 
considered a breach of obligation and an internationally 
wrongful act of the organization)? Could the court order 
the organization to cease conducting its business? Could 
the court award damages that would financially bankrupt 
the organization? Could the failure of an organization to 
achieve its stated goals result in court orders that would 
cause its member States to lose the capital that they con-
tributed or guaranteed—if so, to whom? If so, the court’s 
decision could, in effect, override the will of the organiza-
tions’ member States.

3.  Furthermore, while the immunities of an organization 
are conceptually distinct from the responsibility of the 
organization, the immunities of the organizations, which 
vary with different organizations, must be reconciled with 
the proposed articles on responsibility. An organization’s 
immunities  may  protect  the  assets  of  the  organization 
from being  used  for  any  reason  or  by  any means  other 
than  what  is  specifically  authorized  by  the  treaty  that 
created  it. Any  judicial  decision  to  the  contrary  would 
violate a fundamental protection that enables the organi-
zation to conduct its international responsibilities, as pro-
vided in the treaty that created it. For some international 
organizations  the  immunities provided  for  in  their char-
ters  are  essential  to  the ongoing viability of  the organi-
zation  because  the  immunities  protect  them  from vexa-
tious claims and potential financial destruction by courts 
of many different countries that would have differing or 
conflicting  views  about  the  organization’s  international 
obligations. The  draft  articles  and  commentary  seem  to 
suggest, by implication, that the draft articles would over-
ride the immunities provided to the organizations in their 
charters, but this approach would render the provisions of 
those charters virtually meaningless and such an approach 
cannot be reconciled with the specific terms of the agree-
ments entered into by the member countries.

4.  The  inclusion  of  “omissions”  along  with  “actions” 
that would  trigger  the organization’s  responsibility may 
also lead to some problems that were not necessarily appli-
cable  when  dealing  with  responsibility  of  States.  Such 
omissions may result from the application of the organi-
zation’s  decision-making  process  under  its  constitutive 
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instrument. Would an organization be responsible for not 
taking action, if this non-action is the result of the lawful 
exercise of their powers by its member States? Again, the 
draft articles must recognize and provide that the charters 
of international organizations are the primary sources of 
law  that  determine  the  obligations  of  the  organizations 
and that, while general principles of international law that 
are consistent with an organization’s charter may supple-
ment or complement the laws and regulations applicable 
to  the  organization,  inconsistent  customary  or  general 
principles of international law (whether or not reflected in 
the proposed articles on the responsibility of international 
organizations) would neither override the provisions of an 
organization’s charter nor govern actions taken pursuant 
to the provisions of the organization’s charter.

E. Reference to the “rules of the organization”*

1. european commIssIon

1. With respect to question (a), the European Commis-
sion affirms that a possible general rule of attribution of 
conduct to international organizations should indeed con-
tain a reference to the “rules of the organization”. These 
rules define the powers and their scope of the “organs” or 
“institutions” of the international organization and of its 
officials or persons acting on its behalf. They are, there-
fore, of great importance for ensuring that the international 
organization as a subject of international law shall be held 
responsible for the conduct of all the organs, instrumen-
talities and officials which form part of the organization 
and act in that capacity. There can be no doubt that the 
“rules of the organization” are important for attribution of 
a specific conduct to the international organization.

2. They are, however, equally important for the second 
limb of paragraph 2 of draft article 3, namely  the ques-
tion whether the obligation of which a breach is alleged 
is an obligation of the international organization in ques-
tion.  This  is  the  question,  as  one  of  the  great  experts 
in  the field, Klein,  has put  it,  of  the  “articulation de la 
responsabilité entre l’organisation internationale et les 
États membres”,1 of the apportionment of the obligation 
as between the organization and its members. This appor-
tionment is entirely determined by the rules of the organi-
zation, since these rules define the tasks and powers of the 
organization which possesses its own international legal 
personality, vis-à-vis those of the member States.

3.  This  question  of  apportionment  of  obligations  and 
responsibilities should in principle be clearly distin-
guished from the question of attribution of conduct. The 
latter question can only arise once the first one has been 
answered in the affirmative. It is clear that there can be no 
attribution to the international organization, if the organi-
zation cannot, in the first place, be apportioned exercise 

* The Commission, requested the views of Governments on the  
following question:

“Whether  a  general  rule  on  attribution  of  conduct  to  interna-
tional organizations should contain a reference to the ‘rules of the 
organization’.” 

(Yearbook … 2003, vol. II (Part Two), para. 27 (a))
1 Pierre Klein, La responsabilité des organisations internationales 

dans les ordres juridiques internes et en droit des gens (Brussels, Bruy-
lant, 1998), p. 426. 

of the obligation which it is alleged to have breached. On 
the other hand, once responsibility must be apportioned to 
the organization and cannot be apportioned to the member 
States, it must be very doubtful if conduct (even by mem-
ber  State  organs)  can  still  be  attributed  to  the member 
States, since according to the internal rules of the organi-
zation they are no longer bearers of the obligation under 
international law.

4.  The  following example  from European Community 
practice illustrates the problem. Member State customs 
authorities follow a policy of tariff classification which is 
alleged to be contrary to the trade provisions of an agree-
ment that has been concluded by the EC and its mem-
ber States together. The question of apportionment of the 
obligation and of responsibility would have to be decided 
in favour of the EC, since trade policy is an exclusive 
competence of the EC which has been wholly transferred 
by the member States to it. It would seem to be impossible 
in such a situation to say that the action by member States’ 
customs authorities should nonetheless lead to the attribu-
tion of the conduct to the member States, since they are 
not the carriers of the obligation any longer.

5. The draft, therefore, should probably make room for 
the internal rules of the organization as an element that is 
important not only for the question of the attribution of 
conduct, but also—and perhaps foremost—for the ques-
tion of the apportionment of responsibility. As a corollary 
of that, it might be made clear that apportionment is really 
the primary question and attribution the secondary one. 
Finally, thought should be given to the question whether 
the rules on attribution should accommodate the situation 
in which  the  organs  of member  States  act  in  reality  as 
organs of the international organization.

2. InternatIonal atomIc energy agency

Prima facie, it seems that it would be useful and appro-
priate  for  such  a  general  rule  to  contain  a  reference  to 
the  “rules  of  the  organization”  as  such  rules  are,  in  the 
Agency’s view, an important parameter that is relevant to 
a consideration of the attribution of conduct to an interna-
tional organization.

3. InternatIonal monetary fund

With respect to the questions raised by the Commis-
sion,1 IMF would concur with the Commission that the 
general  rule  on  attribution  of  conduct  to  international 
organizations should contain a reference to the “rules of 
the organization”.

1 Yearbook … 2003, vol. II (Part Two), p. 14, para. 27.

4. unIted natIons secretarIat

A  general  rule  on  attribution  of  conduct  to  an  inter-
national  organization  should  contain  a  reference  to  the 
“rules of the organization”—the equivalent of “the inter-
nal law of the State” under article 4, paragraph 2, of the 
draft articles on responsibility of States for internationally 
wrongful  acts.1 It is indeed by reference to the rules of 
the organization  that an organ, a person or entity of  the 

1 Yearbook … 2001, vol. II (Part Two), p. 26, para. 76.
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organization whose conduct engages the responsibility of 
the organization is defined.

5. world health organIzatIon

Concerning  the  questions  posed  by  the  Commission 
to member States and reproduced in chapter III of the 
Commission’s report,1 WHO is of the view that a general 
rule  on  attribution of  conduct  to  international  organiza-
tions should indeed contain a reference to the rules of the 
organizations,  and  that  the  definition  given  in  article  2, 
paragraph 1 (j), of the Vienna Convention on the Law of 
Treaties  between States  and  International Organizations 
or  between  International  Organizations  (hereinafter  the 
1986 Vienna Convention) would be adequate, at least as 
a point of departure for a definition more suitable to the 
specific purpose of the draft articles.

1 Yearbook … 2003, vol. II (Part Two), p. 14, para. 27. 

F. Definition of “rules of the organization”*

1. european commIssIon

1.  As  regards  question  (b), the European Community 
takes the view that the definition of “rules of the organiza-
tion” as it appears in article 2, paragraph 1 (j) of the 1986 
Vienna Convention may serve as a starting point. How-
ever, this definition might need further refinement if it is 
intended to cover the case of the EC by it as well.

2.  First, it is important for the EC that the definition of 
the  internal  rules  of  the  organization  should  encompass 
next to “the constituent instruments, decisions and reso-
lutions adopted  in accordance with  them” other  sources 
as well. As the International Law Commission is aware, 
sources  of  Community  law would  include,  e.g.  general 
principles of law.

3.  Secondly, the case law of the European Court of Jus-
tice and the Court of First Instance is of particular impor-
tance. It offers important guidelines about the apportion-
ment of responsibility as between the Community and its 
member States. Accordingly, it should be emphasized that 
the notion “established practice of the organization” must 
be understood broadly as encompassing  the case  law of 
the  courts  of  an  organization.  The  European  Commis-
sion would therefore recommend making this point clear 
either in the text by referring to “established practice of 
the  organization,  including  case  law  by  its  courts”  or 
by  explaining  this point  in  the  commentary  to  the draft 
definition.

2. InternatIonal atomIc energy agency

Again,  prima facie,  it  seems  that  the  definition  is 
adequate. However, such rules are only one relevant 

* The Commission requested the views of Governments on the fol-
lowing question:

“If the answer to [the question raised in paragraph 27 (a) of  whether 
a general rule on attribution of conduct to international organizations 
should contain a reference to the ‘rules of the organization’] is in the 
affirmative, whether the definition of ‘rules of the organization’, as 
it appears in article 2, paragraph 1 (j) , of the Vienna Convention on 
the Law of Treaties between States and International Organizations 
or between International Organizations … is adequate.”

(Yearbook … 2003, vol. II (Part Two), para. 27 (b))

parameter. Another parameter relevant to the attribution 
of conduct to an international organization would seem to 
be treaties concluded by the organization.

3. InternatIonal monetary fund

IMF  agrees  with  the  Commission  that  the  proposed 
definition of the “rules of the organization”, as it appears 
in article 2, paragraph 1 (j), of the 1986 Vienna Conven-
tion, is adequate and complete for the present purpose. 
IMF believes this provision is consistent with the require-
ment that attribution, in the case of an international 
organization,  can  only  be  determined with  reference  to 
the treaty that established the organization, the decisions 
of its governing bodies and the established practice of the 
organization.

4. unIted natIons secretarIat

The definition of  the “rules of  the organization” con-
tained  in  article  2,  paragraph  1  (j),  of  the  1986 Vienna 
Convention is, for the purpose of this study, adequate. It 
is particularly so in connection with peacekeeping opera-
tions where principles of international responsibility for 
the conduct of the force have for the most part been devel-
oped in the 50-year practice of the Organization.

5. world health organIzatIon

Concerning  the questions posed by  the Commission 
to Member States and reproduced in chapter III of the 
Commission’s report,1 WHO is of the view that a general 
rule on attribution of conduct to international organiza-
tions should indeed contain a reference to the rules of the 
organizations, and that the definition given in article 2, 
paragraph 1 (j), of  the 1986 Vienna Convention would 
be adequate, at least as a point of departure for a defini-
tion more  suitable  to  the  specific  purpose  of  the  draft 
articles. What matters most in this case is the retention 
of a reference to the established practice of the organiza-
tion  as  one  category of  “rules” of  that  organization.  It 
is evident  in  the view of WHO that, when considering 
the  attribution  of  conduct  by  an  agent,  organ  or  other 
person or entity to the organization, the role of the prac-
tice of that organization in the delimitation or specifica-
tion of such attribution cannot be ignored and should be 
given formal status through its inclusion in the concept 
of “rules of the organization”.

1 Yearbook … 2003, vol. II (Part Two), p. 14, para. 27.

G. Attribution of the conduct of peacekeeping forces 
to the United Nations or to contributing States*

1. european commIssIon

The European Community does not take a position on 
question (c) as it does not relate to Community law.

2. InternatIonal atomIc energy agency

This is a question that should best be answered by the 
United Nations Legal Counsel.
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3. InternatIonal monetary fund

The issue of attribution of the conduct of peacekeeping 
forces to the United Nations is specific to that organiza-
tion and, in the absence of particular proposals on this 
issue, IMF does not have any comments. It has reserva-
tions,  however,  about  including  such  a  specific  issue, 
which  applies  to  a  limited  number  of  organizations,  in 
draft articles that aim at setting forth the principles of re-
sponsibility of all international organizations. If any prin-
ciples or rules applicable to peacekeeping operations are 
included, the scope of such principles and rules should be 
explicitly limited to peacekeeping activities and organiza-
tions that conduct such activities.

4. unIted natIons secretarIat

1. The question of attribution of the conduct of a peace-
keeping  force  to  the  United  Nations  or  to  contributing 
States is determined by the legal status of the force,  the 
agreements between the United Nations and contributing 
States and their opposability to third States.

2.  A United Nations peacekeeping force established by 
the Security Council or the General Assembly is a subsidi-
ary organ of the United Nations. Members of the military 
personnel placed by Member States under United Nations 
command,  although  remaining  in  their  national  service, 
are, for the duration of their assignment to the force, con-
sidered international personnel under the authority of 
the United Nations and subject to the instructions of the 
force commander. The functions of the force are exclu-
sively international and members of the force are bound 
to discharge  their  functions with  the sole  interest of  the 
United Nations in view. The peacekeeping operation as a 
whole is subject to the executive direction and control of 
the Secretary-General, under the overall direction of the 
Council or the Assembly, as the case may be.

3.  As a subsidiary organ of  the United Nations, an act 
of a peacekeeping force is, in principle, imputable to the 
Organization, and, if committed in violation of an inter-
national obligation, entails the international responsibility 
of the Organization and its liability in compensation. The 
fact that any such act may have been performed by mem-
bers of a national military contingent forming part of the 
peacekeeping operation does not affect  the  international 
responsibility of the United Nations vis-à-vis third States 
or individuals.

4.  Agreements  concluded  between  the United Nations 
and States contributing troops to the Organization contain 
a  standard clause on  third-party  liability delineating  the 
respective  responsibilities  of  the Organization  and  con-
tributing States for loss, damage, injury or death caused 
by the personnel or equipment of the contributing State. 
Article  9 of  the Model Memorandum of Understanding 
between the United Nations and [participating State] con-
tributing resources  to [the United Nations Peacekeeping 
Operation] provides in this regard:

The United Nations will be responsible for dealing with any claims 
by third parties where the loss of or damage to their property, or death 
or personal injury, was caused by the personnel or equipment provided 
by the Government in the performance of services or any other activity 
or operation under  this Memorandum. However,  if  the  loss, damage, 

death or injury arose from gross negligence or wilful misconduct of the 
personnel provided by the Government, the Government will be liable 
for such claims.1

5.  While  the  agreements  between  the  United  Nations 
and  contributing  States  divide  the  responsibility  in  the 
relationship between them, they are not opposable to third 
States. Vis-à-vis third States and individuals, therefore, 
where the international responsibility of the Organization 
is engaged, liability in compensation is, in the first place, 
entailed for the United Nations, which may then revert to 
the contributing State concerned and seek recovery on the 
basis of the agreement between them.

6.  The principle of attribution of the conduct of a peace-
keeping  force  to  the United Nations  is  premised on  the 
assumption that the operation in question is conducted 
under United Nations command and control, and thus 
has the legal status of a United Nations subsidiary organ. 
In  Chapter  VII-authorized  operations  conducted  under 
national command and control, the conduct of the oper-
ation  is  imputable  to  the State  or States  conducting  the 
operation. In joint operations, namely, those conducted by 
a United Nations peacekeeping operation and an opera-
tion conducted under national or regional command and 
control, international responsibility lies where effective 
command and control is vested and practically exercised.2

H. Rules for attribution of conduct

1. european commIssIon

1.  The  particular  structure  and  “supranational”  nature 
of the European Community should be borne in mind 
when analysing its international responsibility as an inter-
national  organization.  Unlike  classical  intergovernmen-
tal organizations,  the EC constitutes a  legal order of  its 
own, with  comprehensive  legislative  and  treaty-making 
powers,  deriving  from  transfer  of  competence  from  the 
member States to the Community level. Moreover, the 
Community’s decision-making procedures have particu-
lar features of their own, including qualified majority vot-
ing at the level of its Council. It may also be noted that 
concepts such as “regional economic integration organi-
zation” have emerged in the drafting of multilateral trea-
ties, which seem to reflect some of these special features. 
While a number of areas of international activities fall 

1   Reform  of  the  procedures  for  determining  reimbursement  to 
Member States for contingent-owned equipment: note by the Secretary-
General (see annex to the present report, attachment No. 84). A similar 
provision  is contained  in article 6 of  the Memorandum of agreement 
used  by  the Organization  to  obtain  gratis  personnel  (ST/AI/1999/6), 
annex. It reads:

“The United Nations shall be responsible for dealing with claims 
by  third parties where  the  loss of or damage  to  their property, or 
death  or  personal  injury, was  caused  by  the  actions  or  omissions 
of the ... personnel in the performance of services to the United 
Nations under the agreement with the Government. However, if the 
loss, damage, death or injury arose from gross negligence or wilful 
misconduct of the ... personnel provided by the donor, the Govern-
ment shall be liable to the United Nations for all amounts paid by 
the United Nations to the claimants and all costs incurred by the 
United Nations in settling such claims.”
2   See  the  report  of  the  Secretary-General  on  financing  United 

Nations  peacekeeping  operations  (A/51/389),  paras.  17–18.  See  also 
the annex to the present report, attachment No. 80. 
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within the shared competences of the EC and the mem-
ber States (e.g. the environment), in other areas (e.g. most  
but  not  all  trade-related  issues)  the  Community  alone 
is  competent  to  legislate  and  enter  into  international 
agreements.

2.  One distinctive feature of Community law, including 
international  obligations  adopted  by  the  Community,  is 
that it is automatically applicable in the member States 
without separate ratification acts being necessary. Another 
feature of Community law is that, for the most part, its 
practical implementation is carried out by the authorities 
of the member States instead of the EC institutions them-
selves. There  is  no Community  administration  through-
out the Community territory comparable to the federal 
Government in federal States. Typically, even in areas 
of exclusive Community competence, like customs tar-
iffs, implementation is ensured by the national customs 
administrations of the member States rather than a sepa-
rate Community customs service.

3.  The characteristics outlined above raise  two strands 
of  questions  concerning  the  international  responsibility 
of the EC and/or its member States. First,  the “vertical” 
dimension of the relationship between the Community 
and its member States raises one set of issues. The fact 
that the implementation of Community law, even in areas 
of its exclusive competence, is normally carried out by the 
member States and their authorities, poses the question as 
to whether or when the EC as such is responsible not only 
for acts committed by its organs, but also for actions of 
the member States and their authorities. Secondly, there 
is  a  “horizontal”  dimension  between  the  Community 
and  its member States,  raising  another  set  of  issues  for 
the purposes of international responsibility. International 
agreements  in fields  of  shared  competence  between  the 
member States and the Community frequently result in so-
called “mixed agreements”, to which both the EC and the 
member States are Contracting Parties. Such a situation 
calls for delineation of their respective responsibilities 
vis-à-vis  third parties  to  an agreement. The  two aspects 
described above are reflected in the materials annexed to 
the present report.

4.  As a general observation, it should be noted that, in 
practice,  the  Community’s  international  responsibility 
has arisen only in the context of international obligations 
ex contractu with third parties rather than in a non-treaty 
context. In the framework of international treaty law, the 
pacta sunt servanda principle not only carries the idea 
that  treaties  are  binding,  but  also  that  they  are  binding, 
under international law, only on those who are formally 
the parties to a treaty (concept of privity). This formal 
aspect of international treaty law is perhaps worth empha-
sizing,  given  that  even  in  the  case  of  pure Community 
agreements  their  implementation  is  in  large part  carried 
out by the member States (and their authorities) which are 
not  formally Contracting Parties  to  a  treaty.  In  the  case 
of mixed agreements, to which both the Community and 
the member States are parties, responsibility under public 
international law may also be affected by other considera-
tions related to the division of competence between the 
Community and the member States.

(a)  Vertical dimension of the relationship between the EC 
and its member States: some examples

5. Issues related to the vertical dimension between the 
Community  and  the member  States  are  not  confined  to 
pure Community  agreements,  but may  also  arise  in  the 
framework  of mixed  agreements,  e.g.  the WTO Agree-
ment. The EC position as regards  the attribution of acts 
of the member States to the EC itself, for the purposes of 
its international responsibility, is reflected in the materials 
related to WTO litigation.3 The statements in the LAN case 
(customs  classification  of  certain  computer  equipment)4 
explain  the  “vertical”  structure of  the EC  system as  far 
as it concerns the authorities of the member States (cus-
toms administration)  acting as  implementing authorities 
of EC law in a field of exclusive Community competence. 
The EC took the view that the actions of these authorities 
should be attributed  to  the EC itself and emphasized  its 
readiness to assume responsibility for all measures within 
the particular field of tariff concessions, be they taken at 
EC level or at that of the member States.5 These views are 
also  reflected  in  the  final  panel  report,6  recognizing  the 
EC customs union and related EC measures which were 
at issue in the LAN case.

6.  Another example of attributing acts by bodies within 
the member States to the EC is reflected in some earlier 
GATT cases.7  These  cases  further  highlight  the  above-
mentioned characteristics concerning the implementation 
of  Community  obligations  by  administrative  authori-
ties and organizations within the member States. It may 
be noted that even measures taken by private produc-
ers’  organizations  in  the  member  States,  acting  within 
the  Community’s  agricultural  intervention  system,  are 
regarded as “governmental measures” taken by the Com-
munity .8 Also in these cases, the responsibility resulting 
out of these actions was entirely assumed by the Commu-
nity vis-à-vis the other GATT parties.

7.  In  the  area  of  intellectual  property  rights  under  the 
TRIPS Agreement9 (largely subject to member State com-
petence), some variation in the dispute settlement practice 
over time may be noticeable. First, requests for consul-
tations were addressed solely to the member State con-
cerned and the solution was reached between the claim-
ant and that State,10 whereas in some subsequent similar 
cases, the Community participated in the settlement nego-
tiations  (cases brought against Sweden and Denmark).11 
More recently, consultations as well as the establishment 
of a panel were requested against both the member State 
concerned and the EC separately, while the settlement 

3 See the annex to the present report, attachments Nos. 1–7. 
4  Ibid., attachments Nos. 1–4. 
5  Ibid., attachment No. 1, para. 6; No. 2, reply to question 1; and 

No. 3, paras. 4 and 11. 
6  Ibid., attachment No. 4. 
7  Ibid., attachments Nos. 5–7. 
8  Ibid., attachment No. 5, para. 4.13; No. 6, para. 4.6; and No. 7, 

paras. 2.11–2.12. 
9  Marrakesh Agreement establishing the World Trade Organization, 

Agreement on Trade-Related Aspects of  Intellectual Property Rights, 
annex 1C.

10  See the annex to the present report, attachment No. 8. 
11  Ibid., Nos. 9–10. 
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was  negotiated  among  the  claimant,  the  member  State 
concerned and the EC.12

(b)  Responsibility of the member States for acts of Com-
munity organs: the case of treaties to which the Com-
munity is not a party

8. A very different dimension of the vertical relationship 
between the Community and its member States has arisen 
in cases where the member States, but not the EC, are 
parties to an international agreement, in particular in the 
human rights context. In these cases, the issue of vertical 
relationship is put in reverse terms: the possible respon-
sibility of the member States for acts of the Community.

9.  This line of inquiry has been explored in some deci- 
sions  by  the  European  Commission  of  Human  Rights 
(Application  No.  13258/8713 and Application No. 
8030/7714). The former case related to execution of a 
judgement by the Court of Justice of the European Com-
munities in the area of competition law. While not exclud-
ing  the  possibility  that  a  member  State  could  be  held 
responsible under the European Convention on Human 
Rights,  the Commission nevertheless concluded that  the 
application was inadmissible (ratione materiae) in this 
case, where the act of the member States consisted of 
issuing a writ of execution for a judgement of the Euro-
pean Court of Justice. The Commission considered inter 
alia that it would be contrary to the very idea of trans-
ferring power to an international organization to hold the 
member State responsible for examining whether article 6 
of  the Convention had been respected  in  the underlying 
proceedings.  Also  in  the  second  (earlier)  decision,  the 
Commission found the application inadmissible (ratione 
personae),  considering  that  the  member  States,  by  
taking  part  in  the  decision  of  the  Council  of  the  
European Communities, had not in the circumstances of 
that  case  exercised  “jurisdiction”15 in the sense of arti-
cle 1 of the Convention. The underlying issue concerned 
the applicant’s (trade union) right to be appointed to the 
Consultative Committee set up by the Treaty establishing 
the European Coal and Steel Community and to be heard 
in that context, which raised issues related to articles 11, 
13 and 14 of the Convention. In that case, there was no 
effective remedy at the domestic level nor access to the 
European Court of Justice.

10. More recently, also in the area of competition law—
and  still  pending  before  the European Court  of Human 
Rights  (Application  No.  56672/0016)—an applicant has 
claimed the responsibility of the 15 EU member States for 
a judgement of the European Court of Justice rejecting its 
demand for the suspension of an obligation to pay a fine 
that had been imposed on it by the European Commission. 

12  Ibid., Nos. 11–16. 
13 Ibid., No. 20. See also M & Co. v. Federal Republic of Germany, 

decision of 9 February 1990, Decisions and Reports, vol. 164, p. 138. 
14  Confédération Française Démocratique du Travail v. European 

Communities, decision of 10 July 1978, Yearbook of the European Con-
vention on Human Rights, vol. 21 (1978), p. 530. 

15  Ibid., p. 538. 
16  Senator Lines GmbH v. Fifteen member States of the European 

Union, decision of 10 March 2004, European Court of Human Rights, 
Reports of Judgments and Decisions, 2004–IV,  p.  331.  See  also  the 
annex to the present report, attachment No. 17. 

In this case, the issue at stake concerns the procedures 
applied by the Court of First Instance and the European 
Court of Justice, involving alleged violation of the appli-
cant’s  right  to  judicial  appeal  in  accordance  with  arti-
cle 6 of the European Convention on Human Rights. The 
member States, emphasizing inter alia the separate legal 
personality of the EC and the independence of the Com-
mission and its decisions from the member States, have 
argued in favour of inadmissibility ratione personae. The 
Commission was also permitted to intervene, associating 
itself with the submissions by the member States and the 
arguments put forward by them.17

11. Another example of the possible responsibility of 
the member States for measures taken by EC institutions 
has arisen in the context of the Convention on Interna-
tional Civil Aviation. In this case, too, only the 15 member 
States are parties to the Convention, while the Commu-
nity is not. The subject matter of a dispute brought before 
the  ICAO Council  concerned  an EC  regulation  enacted 
by the EC Council of Ministers (regulation No. 925/1999, 
the so-called “Hushkits Regulation”),18  imposing certain 
noise-related constraints on the operation and registration 
of certain aircraft in the Community. In this case, unlike 
in  the  human  rights  cases  referred  to  above,  there  was 
no preliminary objection to the jurisdiction of the ICAO 
Council, even though it  related  to a Community regula-
tion  alleged  to  infringe  upon  certain  provisions  of  the 
Convention. It may be pointed out that the 15 EC member 
States presented a joint defence and appointed the Direc-
tor General of the European Commission’s Legal Service 
as their agent (“à titre personnel”). The case is formally 
pending  even  though  the Hushkits Regulation  has  been 
repealed.

(c)  Horizontal dimension of the relationship between the 
EC and its member States: some examples

12.  The  horizontal  dimension  of  the  relationship 
between the EC and the member States arises in the con-
text of mixed agreements, where both the member States 
and  the  EC  act  as  Contracting  Parties  to  international 
agreements.

13.  It may be noted that  this question has come up en 
passant in  the context of article 47, paragraph 1, of  the 
draft articles on responsibility of States for internationally 
wrongful acts,19 dealing with the situation concerning the 
issue of plurality of responsible States. It seems to adopt a 
neutral position, providing as follows:

Where several States are responsible for the same internationally 
wrongful act, the responsibility of each State may be invoked in rela-
tion to that act.

17 See annex to the present report, attachment No. 19. 
18 Council  regulation  (EC) No. 925/1999 of 29 April 1999 on  the 

registration  and  operation within  the Community  of  certain  types  of 
civil subsonic  jet aeroplanes which have been modified and recertifi-
cated as meeting the standards of volume I, Part II, Chapter 3 of Annex 
16  to  the  Convention  on  International  Civil  Aviation,  third  edition 
(July 1993), Official Journal of the European Communities, No. L 115  
(4 May 1999).

19 Yearbook … 2001, vol. II (Part Two), p. 29, para. 76. 
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14.  The corresponding commentary by the International 
Law Commission, while taking notice inter alia of the EU 
practice related to mixed agreements, states as follows:

Paragraph 1 neither recognizes a general rule of  joint and several re-
sponsibility, nor does it exclude the possibility that two or more States 
will be responsible for the same internationally wrongful act. Whether 
this is so will depend on the circumstances and on the international 
obligations of each of the States concerned.20 

15. The European Community, as an international 
organization with  limited  legal  powers,  is  only  capable 
of  concluding  international  treaties  to  the  extent  that  it 
has been granted  the necessary competence.21 However, 
as many international agreements cover a wide range of 
aspects, they often result in mixed agreements concluded 
by both the EC and its member States.

16.  This has led to a situation where more and more fre-
quently  special  “declarations of competence” are envis-
aged when a regional economic integration organization 
such as the European Community enters into multilateral 
international agreements. The EC declarations, made pur-
suant to specific treaty requirements, describe the compe-
tencies in the fields relevant to the agreement concerned.22 
Some of the declarations specify that the Community is 
(only)  responsible  for  the  performance  of  the  obliga-
tions covered by Community law in force or falling in its 
respective sphere of competence  (Declaration in accord-
ance with article 34 (3) of the Convention on Biological 
Diversity;23 Declaration pursuant to article 29 (4) of the 
Convention on the Transboundary Effects of Industrial 
Accidents,  concerning  competence;24  see  also  article  6, 
paragraph 1, of annex IX of the United Nations Conven-
tion on  the Law of  the Sea). Such declarations  reflect a 
separate responsibility of the Community and its member 
States, in accordance with their respective competencies, 
and make this evident to third parties.

17. The issue of responsibility in accordance with the 
respective competencies declared to third parties is high-
lighted  in  the  recent  case  brought  against  the European 
Community before the International Tribunal for the Law 
of the Sea.25 While both the Community and the member 
States are parties to the United Nations Convention on 
the Law of the Sea, the particular issue at stake (acts by 
vessels  flying  the  flags  of member  States  in  the  frame-
work of conservation measures regarding living resources 
of  the  high  seas)  falls  within  the  Community  compe-
tence, as stated in its respective declaration. The claimant 
accordingly  invoked  solely  the  responsibility of  the EC 
for breach of the obligations resulting from, in particular, 
articles 64 and 116–119 of  the Convention. The case  is 
currently pending before the Tribunal.

18.  Some  agreements  contain  provisions  establishing 
special  regimes of  responsibility  for certain obligations, 
like  article  6,  paragraph  2,  of  annex  IX  of  the  United 
Nations Convention on the Law of the Sea and article 4, 

20  Ibid., p. 125, para. (6).
21  See, for example, the preamble to the 1986 Vienna Convention.
22  See the annex to the present report, attachments Nos. 22–34. 
23  Ibid., No. 22, annex B, p. 65. 
24  Ibid., No. 23, annex II.
25  Ibid., No. 35. 

paragraph 5,  of  the Kyoto Protocol.26 In the latter case, 
the EC negotiated a special clause providing for a global 
commitment  for  the  economic  integration  organization 
as  a  whole,  while  permitting  differentiated  allocation 
of  commitments  among  its  members.  In  that  case,  the 
organization  is  responsible  for  achieving  the global  tar-
get, whereas its individual member States are responsible 
only in respect of commitments as internally agreed and 
notified accordingly. While  these provisions refer  to  the 
material question of responsibility, some agreements pro-
vide for solutions as far as the procedural implementation 
of responsibility is concerned.27

19.  The  Energy  Charter  Treaty  illustrates  another 
 example that could be cited in this context. The Euro-
pean Communities made a statement pursuant to article  
26 (3) (b) (ii) of that Treaty with regard to the investor-
State arbitration procedures. The statement declares inter 
alia as follows:

The  European  Communities  are  a  regional  economic  integration  or-
ganisation within the meaning of the Energy Charter Treaty. The Com-
munities exercise the competences conferred on them by their Member 
States  through autonomous decision-making and  judicial  institutions. 
The European Communities and their Member States have both con-
cluded the Energy Charter Treaty and are thus internationally responsi-
ble for the fulfilment of the obligations contained therein, in accordance 
with their respective competences. The Communities and the Member 
States will,  if necessary, determine among  them who  is  the  respond-
ent party to arbitration proceedings initiated by an Investor of another 
Contracting Party.  In such case, upon  the request of  the Investor,  the 
Communities and the Member States concerned will make such deter-
mination within a period of 30 days.*

* This  is without  prejudice  to  the  right  of  the  investor  to  initiate 
proceedings against both the Communities and their Member States.28

20.  It may be noted that, in situations where no specific 
declaration of competence has been made, the issue of 
possible  joint  responsibility  of  the  European  Commu-
nity  and  its member States  can be  subject  to  somewhat 
different  views.  This  is  also  reflected,  for  instance,  in 
the opinions of the Advocates General of the European 
Court of Justice. While Advocate General Tesauro (in 
case  C–53/96, Hermès International v. FHT Marketing 
Choice BV 29 as well as Advocate General Jacobs (in case 
C–316/91, European Parliament v. Council of the Euro-
pean Union)30 appear to suggest  that  joint responsibility 
should  be  recognized,  in  case C–13/00, Commission of 
the European Communities v. Ireland,31 Advocate Gen-
eral Mischo seems to take an opposite view. He pointed 
out inter alia that the very fact that the EC and its member 
States had recourse to the formula of a mixed agreement 
announces to non-member States that the agreement does 
not fall wholly within the competence of the EC and that 
the EC is a priori only assuming responsibility for those 
parts which fall within its competence.

26  Ibid., No. 25. 
27  See the Agreement on the International Commission for the pro-

tection of the Rhine, annex B, para. 8. 
28  Official Journal of the European Commission, No. L 69, p. 115. 

See also the annex to the present report, attachment No. 37. 
29  European Court Reports 1998, pp. I-3614–3615, para. 14. 
30 Ibid., 1994, para. 69. 
31 Ibid., 2002, paras. 29–30. 
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21. At all events, it needs to be noted that in practice, 
the claim for international responsibility has never failed 
for the reason that it has been brought against a “wrong 
party” in the context of mixed agreements.

22.  As far as mixed agreements of a bilateral nature are 
concerned, the European Court of Justice seems to regard 
the EC and the member States as jointly responsible vis-à-
vis the other party for the implementation of all obligations 
resulting  from  the agreement. This  conclusion  seems  to 
follow from the usual wording used in such agreements, 
providing that the agreement was concluded “of the one 
part” by the Community and the member States and the 
African, Caribbean and Pacific States, “of the other part” 
(case C–316/91, European Parliament v. Council of the 
European Union).32

(d)  Internal EC law framework relating to compliance 
with international obligations

23.  There are a number of means under European Com-
munity law which may be relevant to the enforcement of 
obligations  resulting  from  international  agreements.  In 
particular,  article 300, paragraph 7, of  the Treaty estab-
lishing  the  European Community,  should  be mentioned 
here. It provides as follows:

Agreements concluded under the conditions set out in this Article 
shall be binding on the institutions of the Community and on Member 
States.

24.  This provision makes international treaties binding 
under European Community law with regard to the mem-
ber  States  and  the  institutions:  they  are  obliged  to  take 
all measures necessary for the effective implementation 
of international agreements concluded by the Community 
and to abstain from acts which could hinder the proper 
implementation  of  agreements.  Thereby  it  also  enables 
the Community to fulfil its international responsibilities. 
Formally, it is a res inter alios acta, constituting a Com-
munity  law  obligation,  which  cannot  be  invoked  by  a 
third party under international law (case 104/81, Haupt-
zollamt Mainz v. C. A. Kupferberg & Cie. KG a.A;33 case 
12/86, Meryem Demirel v. Stadt Schwäbisch Gmünd;34 
case C–53/96, paras.  l8–20;35  judgement of the Court  in 
case C–13/00, para.  l536). In reality, however, the provi-
sion provides an additional assurance to third States that 
the Community will honour its obligations.

25.  Article 10 of  the Treaty establishing  the European 
Community could also be mentioned in this context. It 
provides as follows:

Member  States  shall  take  all  appropriate  measures,  whether  general 
or particular, to ensure fulfilment of the obligations arising out of this 
Treaty or  resulting  from action  taken by  the  institutions of  the Com-
munity. They shall facilitate the achievement of the Community’s tasks.
They shall abstain from any measure which could jeopardise the attain-
ment of the objectives of this Treaty.

26.  It  should  also  be  pointed  out  that,  in  its  opinion 
1/94,  the  European Court  of  Justice  has  confirmed  that 
there exists a duty of cooperation in a situation involving 

32  Ibid., 1994, para. 29. 
33  Ibid., 1982, para. 13. 
34  Ibid., 1987, paras. 9–11. 
35  See footnote 29 above.
36  European Court Reports 2002 (see paragraph 20 above).

shared competencies between the Community and the 
member States. It stated inter alia that:

[I]t is essential to ensure close cooperation between the Member States 
and the Community institutions, both in the process of negotiation and 
conclusion and in the fulfilment of the commitments entered into. That 
obligation to cooperate flows from the requirement of unity in the inter-
national representation of the Community.37

27. While it is not the intention to review here the vari-
ous judicial actions such as infringement procedures that 
can be used  to bring cases  to  the attention of  the Euro-
pean Court of Justice, separate mention could perhaps be 
made of the EC system of non-contractual liability of its 
institutions. It is in this particular context that questions 
of attribution arise under Community law and it could be 
relevant in view of the type of issues that the International 
Law Commission  is  likely  to  address  in  its  codification 
work regarding the responsibility of international organi-
zations. Article 288, paragraph 2, of the Treaty establish-
ing the European Community sets out the relevant Com-
munity legal framework on this issue, which has been the 
subject of a rich jurisprudence by the Court. It provides 
as follows:

In the case of non-contractual liability, the Community shall, in accord-
ance with  the general principles common to  the  laws of  the Member 
States, make good any damage caused its institutions or by its servants 
in the performance of their duties.

28. The European Court of Justice has interpreted the 
various elements of this provision on frequent occasions; 
such as those requiring specification of an act as an act of 
a Community “institution”38  or of its “servant” ,39 in the 
“performance of its duties” .40 This jurisprudence also elu-
cidates the circumstances under which acts by a member 
State’s administrative authority can give rise to Commu-
nity liability or where the member States should be liable 
for a damage caused in the implementation of Community 
law (case 175/84;41 case C–282/9042). The main criterion 
for the determination of a member State’s liability is the 
margin of discretion left to it in implementing Community 
law obligations. Only in cases where the member State is 
bound, by a Community decision, to act in a certain way 
can the Community be held liable for the resulting dam-
age. These rules are of course only applicable under Com-
munity law, even though the issues at stake may relate to 
the implementation of international obligations, as in the 
case of the implementation of United Nations sanctions 
(case T–184/95).43

37  Opinion pursuant  to Article  228(6)  of  the EC Treaty  (Compe-
tence of the Community to conclude international agreements concern-
ing services and the protection of intellectual property: Article 228(6) 
of the EC Treaty), ibid., 1994, p. I-5420, para. 108. 

38 Case  C–370/89,  Société Générale d’Entreprises Électro- 
Méca niques (SGEEM) and Roland Etroy v. European Investment  
Bank, ibid., 1992, p. I-6238, para. l5. 

39  Case 18/60, Louis Worms v. High Authority of the European Coal 
and Steel Community (12 July 1962), European Court Reports, p. 204. 

40  Case 9/69, Claude Sayag and S.A. Zurich v. Jean-Pierre Leduc, 
Denise Thonnon and S.A. La Concorde, ibid., 1969, p. 336, para. 11. 

41  Krohn & Co. Import-Export (GmbH & Co. KG) v. Commission of 
the European Communities, ibid., 1986, paras. l8–23. 

42  Industrie- en Handelsonderneming Vreugdenhil BV v. Commis-
sion of the European Communities, ibid., 1992, para. 15. 

43  Dorsch Consult Ingenieurgesellschaft mbH v. Council of the 
European Union and Commission of the European Communities, ibid., 
1998, paras. 74–88. 
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2. InternatIonal atomIc energy agency

1.  IAEA responsibility for acts committed by the wrong-
ful conduct of its officials, agents or other persons acting 
on its behalf, as far as IAEA is aware, has been considered 
only in the context of the development of the structure 
and content of the comprehensive safeguards agreements 
in connection with the Treaty on the Non-Proliferation of 
Nuclear Weapons. This  includes  a  paragraph  17, which 
states:

The Agreement should provide that any claim by one party thereto 
against the other in respect of any damage, other than damage arising 
out of  a nuclear  incident,  resulting  from  the  implementation of  safe-
guards under the Agreement, shall be settled in accordance with inter-
national law.1

2. At the time, a note by the Director General was pre-
pared, entitled “The international responsibility of the 
Agency  in relation  to safeguards” (GOV/COM.22/27 of 
24  June  1970),  taking  substantive  account  of  the  then 
available reports on State responsibility by the Special 
Rapporteur(s) of the Commission.

3.  The subject of the note was the international respon-
sibility of the Agency in the context of responsibility for 
damage arising out of the application of safeguards under 
the Treaty on the Non-Proliferation of Nuclear Weapons. 
The note outlines:

(a)  The  Agency’s  safeguards  activities  from  which 
damage might arise;

(b)  Some of the legal considerations which appear to 
be relevant to a discussion of the Agency’s responsibility; 
and

(c)  A number of clauses relating to responsibility, pro-
posed for insertion into safeguards agreements.

1 IAEA, The Structure and Content of Agreements between the 
Agency and States required in connection with the Treaty on the Non-
Proliferation of Nuclear Weapons (INFCIRC/153 of June 1972). 

3. InternatIonal monetary fund

1. State responsibility rules on attribution that deal with 
acts of external entities are of limited, if any, relevance 
to  international organizations.  IMF knows of no case  in 
which the act of an external entity has been attributed  
to IMF and, in its view, no act of an entity external to  
IMF could be attributable to IMF unless an appropriate 
IMF  organ  ratified  or  expressly  assumed  responsibility  
for that act.

2.  The  second  specific  question  relates  to  the  rules  of 
attribution by which  IMF might be held  responsible  for 
the wrongful acts of officials, agents or other persons act-
ing on its behalf. In one case IMF has taken the position 
that it will defend its officials and assert immunities when 
an official is sued in his official capacity for actions per-
formed by him or other officials  in  an official  capacity. 
The case of Kissi v. de Larosière1 was a civil law suit 
initiated in 1982 before the United States District Court 

1 No. 82–1267 (D.D.C.).

for the District of Columbia. The plaintiff (who had never 
been employed by IMF) sued the IMF Managing Direc-
tor, claiming that he had been wrongfully denied a posi-
tion  at  IMF  and was  discouraged  from  reapplying. The 
Court dismissed the suit for lack of jurisdiction because of 
IMF immunity and the immunity of the Managing Direc-
tor  as  an  official  of  IMF  acting  in  his  official  capacity, 
therefore without  IMF having  to  take  a  position  on  the 
substance of the matter. 

3.  The IMF view is that the criteria used for determin-
ing whether or not  the acts of an IMF official would be 
attributable to IMF should be consistent with the criteria 
used to determine whether or not the conduct of IMF offi-
cials constituted acts performed by them in their official 
capacity to which the IMF immunities would apply (art. 
IX, sect. 8 of the IMF Articles of Agreement). The Policy 
statement on  immunity of Fund officials, dated 28 June 
2002,2 indicates how IMF would ensure that the immu-
nity  of  IMF  officials  is  respected;  the  principle  which 
underlies the statement is that IMF will assert immuni-
ties in respect of acts performed by an official in an offi-
cial capacity. Accordingly,  IMF considers  that only acts 
of officials performed in their official capacity would be 
attributable to IMF.

4.  Note, also, in this regard that for the purposes of the 
statement  it  is  the  IMF Managing Director  who would 
determine whether the arrest or detention of an IMF offi-
cial was made for acts performed in an official capacity 
and, accordingly, whether the IMF immunities would be 
involved.  IMF notes  furthermore,  first,  that  IMF would 
take steps pursuant to its own rules against any member 
which did not respect immunities or comply with obli-
gations ancillary to those immunities and, secondly, that 
article XXIX of  the  IMF Articles  of Agreement  arising 
between any member of IMF and IMF itself, or between 
members of IMF; any such issue must be determined by 
the  IMF  internal organs.  (A disagreement between  IMF 
and a member which has withdrawn, or between IMF and 
any member  of  IMF  during  IMF  liquidation, would  be 
submitted to arbitration.)

5.  Concerning  the  subsidiary  issue of what  is  covered 
by  acts  performed by  officials  in  their  official  capacity, 
so long as an official was found to be acting in his offi-
cial capacity, his acts would be attributable to the organi-
zation. Attribution  may  apply  even  though  the  official 
exceeds  the  authority  given  to  him,  he  failed  to  follow 
rules or he was negligent. However, acts of an official that 
were not performed in his official capacity would not be 
attributable to the organization. IMF has not dealt with a 
situation in which a third party claimed that he believed 
that an official was acting in his official capacity when he 
was not, but that the third party was misled to the belief 
by misrepresentations of the official.

6.  To the best of the Fund’s knowledge, IMF has not had 
a case in which there was a claim that a member State was 
legally responsible for the acts of the organization. 

7. Please note that IMF does not understand this ques-
tion  as  including  situations  in  which  allegations  have 

2  See the annex to the present report, attachment No. 71. 
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been made that one or more States have influenced deci-
sions or actions taken by IMF and, thus, were responsible 
for influencing, but were not legally responsible for, the 
organization’s actions. 

4. world health organIzatIon

1.  Concerning the rules of attribution of wrongful con-
duct, WHO does not have explicit rules specifically con-
cerning the attribution to the organization of conduct by 
statutory or other organs, or by officials or experts acting 
on  behalf  of  the  organization. The  constitutional  provi-
sions  concerning  the  authority  and  competence  of  the 
various organs, the Staff Regulations and Staff Rules, as 
well as the arrangements whereby experts on mission are 
appointed, guide on a general basis the determination of 
which conduct is attributable to WHO.

2. WHO would like, however, to draw the attention of 
the Commission to a particular arrangement which leads 
to the attribution to WHO of the conduct of another inter-
national organization. The case in question is that of the 
Pan American Health Organization  (PAHO),  previously 
the Pan American Sanitary Organization, the health organ-
ization of  the  inter-American  system. PAHO,  like other 
regional  sanitary bureaux, predates  the establishment of 
WHO, which raised during the 1946 International Health 
Conference the issue of the relationship between the two 
organizations.  Whereas  other  regional  structures  were 
absorbed into the new organization, an unusual arrange-
ment was agreed upon concerning PAHO. Article 54 of the 
WHO Constitution provides in relevant part that “The Pan 
American Sanitary Organization  represented by  the Pan 
American Sanitary Bureau and the Pan American Sani-
tary Conferences ... shall in due course be integrated with 
the Organization”. As  a  step  towards  integration, WHO 
and PAHO concluded an agreement in 1949 whereby the 
Pan American Sanitary Conference,  through  the Direct-
ing  Council,  and  the  Pan  American  Sanitary  Bureau, 
would serve respectively as the Regional Committee and 
the Regional Office of the World Health Organization for  
the Americas. PAHO thus acts at the same time as a  
component  of  both  the  United  Nations  and  the  inter-
American systems. On the basis of that arrangement, acts 
of PAHO and of its staff could engage the responsibility 
of WHO.

3.  As  a  result  of  the  foregoing,  it  may  be  stated  that 
WHO has, on a contractual basis, accepted that the con-
duct of a separate organization such as PAHO be consid-
ered as conduct of WHO. Even  though PAHO formally 
remains a separate organization and may thus act in that 
capacity rather than as a regional organization of WHO, 
the fact that its decisions and activities do not normally 
introduce  that  distinction  leads  to  a  generalized  attribu-
tion of its conduct to WHO.1 

1 See the annex to the present report, attachment No. 90.

5.  world trade organIzatIon

WTO does not have in place any rules of attribution under 
which WTO may  be  held  responsible  for  the wrongful 
conduct of its officials, agents or other persons acting on 
its behalf, regardless of the source of the violated rule.

I. Practice regarding claims filed against an 
international organization for violations of  
international law

1. InternatIonal atomIc energy agency

No claims have been made against the Agency alleging 
violations of international law.

2. InternatIonal monetary fund

1. IMF has never had to take a position in court in 
response to an alleged violation by it of international law. 
However, in 1998, the Korean Federation of Bank and 
Financial Labor Unions (KFBFLU) brought a complaint 
against IMF before the Seoul District Court claiming that 
it had suffered damages due to the policies implemented 
by the Government of the Republic of Korea pursuant 
to the arrangement between it and IMF. IMF asserted its 
immunities and the Court dismissed the complaint on that 
basis.1 KFBFLU unsuccessfully appealed that decision to 
the Seoul High Court, which rejected the appeal.2 

2. In addition, IMF has received reports that it was 
named as a defendant in a lawsuit commenced by a 
trade union organization  in Romania which complained 
that IMF imposed economic policies that impoverished 
Romanians.3 In this matter IMF was neither served nor 
presented with court documents. IMF understands that the 
Romanian  court  objected,  on  its  own motion,  to  taking 
jurisdiction. 

3.  Please  note  that,  in  preparing  its  response  to  the 
Commission’s enquiry, IMF has disregarded employment 
cases that are subject to IMF grievance processes and the 
jurisdiction of  the IMF Administrative Tribunal, as well 
as the few contentious matters that have involved alle-
gations  of  a  breach  of  IMF  internal  administrative  law, 
or contractual disputes, between IMF and personnel or 
vendors. IMF has done so because none of these matters 
would be  responsive  to  the Commission’s enquiry.  IMF 
has also disregarded the occasional correspondence it has 
received in which an individual or company, for itself or 
purportedly for the benefit of others, seeks payments for 
various types of perceived personal or public wrongs and 
injuries;  generally  these  matters  have  no  rational  basis 
and are typically rejected by correspondence.

1 See the annex to the present report, attachment No. 68.
2 Ibid., No. 69. 
3 Ibid., No. 70.

3. multInatIonal force and obserVers

1.  MFO is a small organization which has been  fortu-
nate through the years in generally avoiding disputes with 
contributing States or in settling any matters that do arise 
without  formal  international claims being  lodged. How-
ever, MFO has been the responding party in two interna-
tional claims potentially relevant to the study.

2. Both of these international claims were based on pro-
visions  in  the MFO  participation  agreements with  con-
tributing  countries,  not  on  customary  international  law. 
Like the United Nations, MFO concludes participation 
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agreements with the countries that provide its troops and 
certain large items of equipment. These are international 
agreements,  viewed  by  MFO  and  by  the  participating 
countries concerned as binding under public international 
law. The details of  these agreements have varied  some-
what from country to country and over time. They typi-
cally contain a provision requiring MFO to reimburse the 
contributing country for sums it pays out under its national 
legislation  or  regulations  in  cases  of  death  or  disability 
of its service members on MFO duty. In addition, a few 
agreements with  the  contributing  countries  that  provide 
major capital equipment for MFO (aircraft or ships) also 
include a provision making MFO responsible for damage 
to  or  loss  of  that  equipment when  any  such  damage  or 
loss occurs while the property is being utilized for MFO 
purposes.

3.  Each of these types of clause has given rise to a sig-
nificant  claim  by  a  contributing  country  against  MFO. 
Both claims were ultimately settled by means of settle-
ment agreements between  the claimant State and MFO. 
An unusual feature of MFO practice is to purchase 
 commercial  insurance  as  a  risk management  tool. With 
both  claims,  such  insurance  played  a  role  in  helping  to 
fund the settlements, neither of which required excep-
tional requests for additional funds from the MFO fund-
contributing States.

4.  Information  regarding  both  of  these  claims  against 
MFO has been published in the MFO annual reports and 
in  notes  to  the MFO financial  reports,  all  of which  are 
publicly available documents. 

(a) The United States Gander air crash claim  
against MFO

5. The circumstances of this claim and of its resolution 
are briefly summarized in the auditors’ note to the 1992 
MFO financial statements, as follows:

On December 12, 1985, an Arrow Air, Inc., “Arrow” DC-8 aircraft, 
chartered to the MFO, crashed at Gander, Newfoundland, Canada. The 
crash took the lives of 248 U.S. military personnel who had completed 
duty with the MFO in the Sinai and eight crew members.

As a result of the crash, the MFO became involved in the following 
legal proceedings:

(1)  United States Government

The MFO acknowledged liability to the United States Government 
for  reimbursement  of  claims  for  certain  expenses  arising  out  of  the 
death of the American servicemen aboard the aircraft which crashed at 
Gander, and other matters, based on the contractual arrangements under 
which U.S. Government participation in the MFO is defined. [NOTE: 
the “contractual arrangements” referred to in this auditors’ note are the 
provisions  in  the USA-MFO participation  agreement  requiring  reim-
bursement of certain amounts paid out due to death or disability on 
MFO duty, as described above]

On May 3, 1990, the United States Government executed a settlement 
agreement settling the amount and manner of payment of these claims. 
The Agreement calls for  the payment of $19,678,100,  to be made no 
later than November 15, 1990. 

Payment was effected on 13 November 1990, settling the 
claim in full.

6.  The  United  States  Government  has  included  the 
United States–MFO settlement agreement in its Treaties 
and Other International Acts Series as TIAS 11899.1

7.  The settlement agreement  includes a provision stat-
ing that MFO entered into the agreement with the authori-
zation  of  Egypt  and  Israel.  (Under  the  Protocol  relat-
ing  to  the  establishment  of  a  Multinational  Force  and 
Observers,2 the expenses of the organization not covered 
by other sources are borne equally by Egypt,  Israel and 
the United States.) MFO annual reports indicate that 
the settlement was funded by funds derived from settle-
ments  of United  States  litigation,  interest  on  settlement 
proceeds  and  funds  from  current  operations.  Egypt  and 
Israel agreed to make a special pledge of additional funds 
if required for the settlement, but those funds were not 
required  and  the  related  “special  pledge  receivable”  on 
the MFO financial  statements was extinguished without 
the funds being requested.

8.  In  addition  to  the  international  claim  against MFO 
described above, the Arrow crash involved MFO in 
 extensive  litigation  in  United  States  domestic  courts,  
both  as  plaintiff  and  defendant.  That  litigation  is  not 
 relevant for purposes of the present study and will not  
be discussed here.

(b) Canada’s helicopter claim against MFO

9.  This second claim against MFO was based on the sec-
ond participation agreement provision noted above,  that 
establishing MFO  responsibility  for damage or destruc-
tion of capital equipment provided to MFO if the damage 
or  loss occurs while  the equipment  is being utilized  for 
MFO purposes.

10.  The origins of this claim were described in the notes 
to several years’ MFO financial statements as follows:

In December 1989 a Canadian CH–135 helicopter assigned to the 
MFO crashed and its crew was injured near El Gorah, Egypt, sometime 
after a test flight. The MFO is of the opinion that no uninsured material 
liability to the organization will result from this matter.

11. The crash led to considerable discussion between 
Canada  and  MFO  regarding  the  circumstances  of  the 
accident and whether  the aircraft was being utilized  for 
MFO purposes at the time, as required by the participation 
agreement. Canada presented a formal claim for damage 
to the aircraft against MFO in 1992, followed in 1994 by a 
second claim for Canada’s expenses related to two crew-
men injured in the crash.

12. Then came a substantial period without any active 
discussion of the issue. Communications resumed in 1999. 
In response to Canada’s recalculation of its claim, MFO 
proposed  a  global  settlement  in  order  to  bring  the mat-
ter to a mutually agreeable end. The MFO proposal was 
accepted  by  Canada,  a  formal  claims  settlement  agree-
ment was concluded in November 1999 and payment 

1  Agreement between the United States of America and the Multi-
national Force and Observers, effected by exchange of notes (Rome, 3 
May 1990).

2  Signed in Washington, D.C., on 3 August 1981, United Nations, 
Treaty Series, vol. 1335, No. 22403, p. 327. 
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was made in December 1999. MFO maintained insur-
ance cover on the value of the helicopter; the proceeds of  
that insurance provided the funds ultimately used to settle 
the matter.

4. organIsatIon for the prohIbItIon 
of chemIcal weapons

1.  Apart from cases brought against OPCW by its staff 
members for alleged violation of their terms of appoint-
ment, in one form or another, OPCW has not been the 
subject of a claim alleging violation of international law. 
This, of course, is not to suggest that such claims are not 
foreseeable.

2.  Even  though  there have as yet been no claims filed 
against  the  organization  for  violation  of  international 
law, the OPCW secretariat has examined the possibility 
of  the organization being liable for acts or omissions of 
its officials to member States, to third parties and to staff 
members. This is part of a study on OPCW prepared for 
publication in 2000.1

1 See the annex to the present report, attachment No. 78.

5. organIzatIon of amerIcan states

1.  The Legal Counsel’s  letter  stated  that  the Commis-
sion is interested in receiving information from selected 
intergovernmental  organizations  as  to  the  position  they 
have taken in response to any claims made against them 
alleging  violations  of  international  law.  OAS  is  aware 
that, in recent years, such claims have arisen against sev-
eral  international  organizations  in  the  context  of  peace-
keeping  operations  involving  the  use  of  military  per-
sonnel. Happily, however, OAS is unaware of any such 
claims having been  formally  lodged against OAS or  its 
General Secretariat  involving violations of  international 
law of that nature.

2. The area in which OAS has had to respond to claims 
alleging violation of international law is labour relations. 
Indeed, the organization’s decision to establish an Admin-
istrative Tribunal in 1971 was, in part, based on the need 
to provide a forum for adjudicating those claims consist-
ent with international standards of due process and addi-
tional standards established by ILO.1

3.  The majority of claims presented to the OAS Admin-
istrative Tribunal  allege  violations  of  the OAS General 
Standards, other resolutions of the OAS General Assem-
bly, violations of rules promulgated by the Secretary Gen-
eral pursuant to his authority under the OAS Charter, and 
violations of rules established by the Tribunal itself in its 
jurisprudence.  Those  standards  and  rules,  having  been 
adopted by duly constituted international authorities, all 
constitute international law. Thus, the complaints claim-
ing violations of those norms and rules may be character-
ized as alleging violations of international law.2

1  See OAS resolutions AG/RES. 35 (1-O/71) of 22 April 1971; and 
AG/RES. 1318 (XXV-0/95) of 8 June 1995. 

2   All  of  the  OAS Administrative  Tribunal’s  judgements  can  be 
accessed on the Internet at www.oas.org.

4. Few of the complaints before the OAS Administra-
tive  Tribunal,  however,  and  even  fewer  of  the  judge-
ments,  expressly  cite  conventions,  treaties  and  general 
principles of “international law”. Nonetheless, there have 
been exceptions. For example, in Valverde v. Secretary  
General,3 the plaintiff alleged that his human right to free-
dom of expression, under article 13 of the American Con-
vention on Human Rights: “Pact of San José, Costa Rica”, 
had been violated when he had been summarily dismissed 
for having made derogatory remarks about the Secretary 
General to the broadcast media. The Tribunal concluded 
that because the staff member had not under the staff rules 
or otherwise in his employment contract expressly agreed 
to waive that right, the secretariat should not have sanc-
tioned him for his remarks. The Staff Rules have since 
been amended accordingly.4

5.  In 1978, 1982 and again  in 1994,  the OAS Admin-
istrative  Tribunal  ordered  the  organization  to  pay  mil-
lions of dollars in back salary to staff members in class 
action lawsuits alleging violation of salary policies  then  
in force.5 On each occasion, several member States ini-
tially  challenged  the  authority  of  the  Tribunal  to  take 
jurisdiction of those cases and argued, therefore, that the 
organization was not bound by those judgements. None-
theless, because, in part, of the obligation under the OAS 
Charter  to  respect  the  rule of  law and  the  right  to com-
pensation under final judgements set out in the American 
Convention on Human Rights: “Pact of San José, Costa 
Rica”, the General Assembly voted to comply with those 
judgements. 6

3 OAS, Judgments of the Administrative Tribunal, 1991–1997, vol. 
III, addendum, judgment No. 125, p. 220.

4 See staff rule 110.5 (footnote 2 above).
5 See, for example, Torres and others v. Secretary General, judge-

ment No. 124 (footnote 3 above); Chisman v. Secretary General, judge-
ment No. 64 (1982); and Bucholz v. Secretary General, judgement No. 
37, (1978).

6 OAS resolutions AG/RES. 499 (X–O/80) of 27 November 1980; 
AG/RES. 632 (XII–0/82); AG/RES.1278 (XXIV–O/94) of 10 June 1994.

6. unIted natIons deVelopment programme

UNDP is pleased to confirm that it does not have any 
cases raising issues of violations of international law. 

7. world health organIzatIon

With reference to the Commission’s request for infor-
mation  and  primary  source  materials  illustrating WHO 
practice with respect to claims of violations of interna-
tional  law made  against  it, WHO wishes  to  inform  the 
Commission  that  to  its knowledge no  such claims have 
ever been made against WHO. WHO is, therefore, not in 
a position to provide the Commission with information or 
materials in this respect.

8. world trade organIzatIon

After verification, WTO wishes to inform the Commis-
sion that no claim was ever made against WTO alleging 
violation of international law. This may be explained not 
only by the young age of the organization—it was estab-
lished in 1995—but also by the nature of its tasks: WTO is 
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essentially a forum for negotiations and dispute resolution 
between its members.

J. Inclusion of diplomatic protection of nationals 
employed by an international organization in the 
draft articles

1. european commIssIon

1.  The EC would seize the opportunity to comment on 
paragraph 28 (b) of the International Law Commission’s 
report.1 The Special Rapporteur announced he might want 
to deal with diplomatic protection of nationals employed 
by an  international organization.  If  the  topic were  to be 
included in the draft, account should be taken not only 
of the diplomatic protection by the State of the official’s 
nationality but also of the functional protection offered by 
the international organization. In its advisory opinion in 
the Reparations for Injuries case,2 ICJ acknowledged that 
cases may occur in which the injury suffered by an agent 
of an  international organization may engage the  interest 
of  both  his  national  State  and  of  the  organization.  The 
Court found that, in such a case, there is no rule of law 
which assigns priority to the one or to the other.3 Indeed, it 

1  Yearbook … 2003, vol. II (Part Two).
2  Reparation for Injuries Suffered in the Service of the United 

Nations, Advisory Opinion, I.C.J. Reports 1949, p. 174. 
3  Ibid., p. 185. 

is hard to design an abstract rule which would offer appro-
priate guidance for all hypothetical cases.

2.  For example, situations where harm is done against 
an official who carries out an international civil or mili-
tary mission  on  behalf  of  an  organization,  but  remains 
paid by the national State, would not lend themselves to 
easy solutions. In other cases, where harm is done against 
an  official  carrying  out  the  core  tasks  of  his  organiza-
tion, one may argue for a prerogative of the international 
organization  to  exercise  functional  protection.  In  such 
cases, a prerogative is justified by the need to ensure the 
functional independence of the international organization 
and its officials.4

3.  The EC therefore does not take a position on the issue 
at this stage, but would be prepared to elaborate on it once 
the topic is dealt with by the International Law Commis-
sion in more detail.

4  The EC fully subscribes to the ICJ view which aptly expressed 
this need in the following way: 

“In  order  that  the  agent may perform his  duties  satisfactorily, 
he must feel that this protection is assured to him by the Organiza-
tion, and that he may count on it. To ensure the independence of the 
agent, and, consequently,  the  independent action of  the Organiza-
tion itself,  it  is essential that in performing his duties he need not 
have to rely on any other protection than that of the Organization … 
In particular he should not have to rely on the protection of his own 
State. If he had to rely on that State, his independence might well 
be compromised.”

(Ibid., p. 183).



38 Documents of the fifty-sixth session

Annex

LIST OF ATTACHMENTS TO THE COMMENTS AND OBSERVATIONS 
RECEIVED FROM INTERNATIONAL ORGANIZATIONS a

a The attachments are on file with the Codification Division of the 
Office of Legal Affairs and available for consultation.

A. European Commission

1.  Oral pleadings of the European Communities to the 
Panel on “European Communities: customs classification 
of certain computer equipment” (12 June 1997)

2.  European  Communities―customs  classification  of 
certain computer equipment: replies to the questions of 
the United States posed during the first substantive meet-
ing of the Panel with the parties (20 June 1997)

3.  Oral pleadings of the European Communities at  the 
second  substantial  meeting  of  the  Panel  on  “European 
Communities: customs classification of certain computer 
equipment” (10 July 1997)

4.  WTO,  European Communities—customs  classifica-
tion of certain computer equipment: report of the Panel 
(WT/DS62/R; WT/DS67/R; WT/DS68/R  of  5  February 
1998) 

5.  WTO,  European  Community  programme  of  mini-
mum import prices, licences and surety deposits for cer-
tain processed fruits and vegetables:  report of  the Panel 
adopted on 18 October 1978 (L/4687–25S/68) 

6.  WTO,  EEC  restrictions  on  imports  of  apples  from 
Chile: report of the Panel, adopted on 10 November 1980 
(L/5047–27S/98) 

7. WTO, European Economic Community—restrictions 
on imports of dessert apples—complaint by Chile: report 
of the Panel adopted on 22 June 1989 (L/6491–36S/93) 

8.  WTO, Portugal—patent protection under  the  Indus-
trial Property Act: request for consultations by the United 
States (WT/DS37/1; IP/D/3 of 6 May 1996); and notifica-
tion of a mutually agreed solution (WT/DS37/2; IP/D/3/
Add.1 of 8 October 1996)

9.  WTO,  Denmark—measures  affecting  the  enforce-
ment of intellectual property rights: notification of mutu-
ally  agreed  solution  (WT/DS83/2;  IP/D/9/Add.l  of  13 
June 2001); and request  for consultations by  the United 
States (WT/DS83/1; IP/D/9 of 21 May 1997)

10.  WTO,  Sweden—measures  affecting  the  enforce-
ment of intellectual property rights: notification of mutu-
ally  agreed  solution  (WT/DS86/2;  IP/D/10/Add.1  of  11 
December  1998);  and  request  for  consultations  by  the 
United States (WT/DS86/1; IP/D/10 of 2 June 1997)

11. WTO, Greece—enforcement of intellectual prop-
erty  rights  for motion pictures  and  television programs: 
notification  of  mutually  agreed  solution  (WT/DS125/2; 
IP/D/14/Add.1 of 26 March 2001); and request for con-
sultations by the United States (WT/DS125/1; IP/D/14 of 
7 May 1998)

12. WTO, European Communities—enforcement 
of  intellectual  property  rights  for  motion  pictures  and 
 television programs: notification of mutually agreed solu-
tion  (WT/DS124/2;  IP/D/13/Add.1  of  26 March  2001); 
and request for consultations by the United States (WT/
DS124/1; IP/D/13 of 7 May 1998)

13.  WTO,  Ireland—measures  affecting  the  grant  of 
copyright and neighbouring rights: request for the estab-
lishment of a panel by the United States (WT/DS82/2 of 
12  January  1998);  and  request  for  consultations  by  the 
United States (WT/DS82/1; IP/D/8 of 22 May 1997)

14.  WTO,  Ireland—measures  affecting  the  grant  of 
 copyright  and  neighbouring  rights;  European  Commu-
nities—measures  affecting  the  grant  of  copyright  and 
neighbouring rights: notification of mutually agreed solu-
tion (WT/DS82/3; WT/DS115/3; IP/D/8/Add.1; IP/D/12/
Add.1 of 13 September 2002)

15.  WTO, European Communities—measures affecting 
the  grant  of  copyright  and  neighbouring  rights:  request 
for the establishment of a panel by the United States (WT/
DS115/2 of 12 January 1998); and request for consulta-
tions by the United States (WT/DS115/1; IP/D/12 of 12 
January 1998)

16.  WTO, Minutes of meeting held in the Centre Wil-
liam  Rappard,  22  January  1998  (WT/DSB/M/41  of  26 
February 1998) 

17.  Commission of  the European Communities, Legal 
Service, Written observations to the President and mem-
bers of the European Court of Human Rights, in case No. 
56672/00: DSR SENATOR LINES GmbH v. 15 member 
States of the European Union

18. Oral statement and comments on the US response, 
presented by the Member States of the European Union, 
before the Council of the International Civil Aviation 
Organization under its Rules for the Settlement of Differ-
ences (document 7782/2): disagreement with the United 
States arising under the Convention on International Avia-
tion done at Chicago on 7 December 1944 (Montreal, 15 
November 2000)

19. Communication from the Deputy Secretary General 
of the Council of the European Union to the Secretary 
General of ICAO, concerning the joint defence of the 15 
member States (Brussels, 24 July 2000)

20. Decision of the European Commission of Human 
Rights, Application No.  13258/87 by M. & Co.  against 
the Federal Republic of Germany (9 February 1990)

21. Decision of the European Commission of Human 
Rights,  Application  No.  8030/77,  Confédération Fran-
çaise Démocratique du Travail v. the European Com-
munities, alternatively their Member States (1) a) jointly  
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and b) severally (decision of 10 July 1978 on the 
 admissibility of the application)

22.  Council  decision  of  25  June  2002  concerning  the 
conclusion, on behalf of the European Community, of 
the  Cartagena  Protocol  on  Biosafety  (2002/628/EC); 
and annex B: Declaration by the European Community 
in  accordance with  article  34  (3)  of  the Convention  on 
 Biological Diversity 

23.  Council decision of 23 March 1998 concerning the 
conclusion of the Convention on Transboundary Effects 
of Industrial Accidents (98/685/EC); and annex II: Decla-
ration by the European Community pursuant to article 29 
(4) of the Convention on the Transboundary Effects of 
Industrial Accidents concerning competence

24. United Nations Convention on the Law of the Sea, 
annex IX; Council decision of 23 March 1998 concern-
ing  the  conclusion  by  the  European Community  of  the 
United Nations Convention of 10 December 1982 on the 
Law of the Sea and the Agreement of 28 July 1994 relat-
ing to the implementation of Part XI thereof (98/392/EC); 
and annex II: The European Community’s instrument of 
 formal confirmation

25.  Council  decision of  25 April  2002  concerning  the 
approval, on behalf of the European Community, of the 
Kyoto Protocol to the United Nations Framework Con-
vention  on  Climate  Change  and  the  joint  fulfilment  of 
commitments thereunder (2002/358/CE)

26.  Council decision of 15 December 1993 concerning 
the conclusion of the United Nations Framework Conven-
tion on Climate Change (94/69/EC)

27.  Council  decision  of  25  October  1993  concerning 
the conclusion of the Convention on Biological Diversity 
(93/626/EEC)

28.  Council  decision  of  8  June  1998  on  the  ratifica-
tion by  the European Community of  the Agreement  for 
the implementing of the provisions of the United Nations 
Convention on the Law of the Sea of 10 December 1982 
relating  to  the  conservation  and  management  of  strad-
dling stocks and highly migratory fish stocks (98/414/EC)

29.  Council decision of 14 October 1988 concerning the 
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