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Introduction

1. At its fifty-sixth session, in 2004, the International 
Law Commission adopted, on first reading, the draft 
principles on the allocation of loss in the case of trans-
boundary harm arising out of hazardous activities.1 In 
paragraph 3 of resolutions 59/41 of 2 December 2004 
and 60/22 of 23 November 2005, the General Assembly 
drew the attention of Governments to the importance, 
for the Commission, of having their views on the draft 
principles. On the whole, the draft principles were well 
received by delegations participating in the debate on the 
report of the Commission in the Sixth Committee during 
the fifty-ninth session of the General Assembly in 2004. 
Delight was expressed that the Commission was able to 
produce the draft principles expeditiously, within one 
year of the Assembly noting the importance of the Com-
mission completing the remaining portion of its mandate 
under the agenda item “International liability for injuri-
ous consequences arising out of acts not prohibited by 
international law”.2 It will be recalled that at its fifty-sixth 
session, in 2001, the General Assembly, while expressing 
its appreciation for the valuable work done on the issue 

1 Yearbook … 2004, vol. II (Part Two), pp. 65–66, para. 175. 
2 See the statement of the Netherlands, Official Records of the 

General Assembly, Fifty-ninth Session, Sixth Committee, 17th meeting, 
para. 47.

chapter I

Comments and observations of Governments on the draft principles on the allocation 
of loss in the case of transboundary harm arising out of hazardous activities

A. Significant trends

3. The following trends appear discernible from an 
analysis of the comments and observations of Govern-
ments in their written responses and in statements in the 
Sixth Committee on the draft principles on the allocation 
of loss in the case of transboundary harm arising out of 
hazardous activities:

(a) Generally, States welcome the basic approach 
of the Commission that the draft should be general and 
residual, leaving flexibility to States to fashion specific 
liability regimes for particular sectors of activity, taking 
into consideration relevant peculiar circumstances;6

(b) There exists a wide acknowledgement of the 
approach of attaching primary liability to the operator of 
the activity, that is, the person who is in command or con-
trol in the management of the risk at the time the incident 
giving rise to transboundary damage takes place;7

6 See the topical summary of the discussion held in the Sixth 
Committee of the General Assembly during its fifty-ninth session (A/
CN.4/549/Add.1), para. 58. Germany, however, doubted the value of 
the flexible approach as the regime suggested by the Commission, in 
its view, would not be self-executing (Official Records of the General 
Assembly, Fifty-ninth Session, Sixth Committee, 18th meeting, para. 4).

7 A/CN.4/549/Add.1 (see footnote 6 above), para. 63. See also the 
written comments of Pakistan in A/CN.4/562 and Add.1 (reproduced 
in the present volume), sect. A, and Uzbekistan, ibid. The United 

of prevention,3 requested the Commission to resume its 
work on the liability aspects, bearing in mind the inter-
relationship between prevention and liability and taking 
into account the developments in international law and 
comments by Governments.4 In addition to the comments 
in the Sixth Committee, some Governments also offered 
written comments on the draft principles of allocation that 
the Commission finalized in its first reading in 2004.5 

2. In the present report, the Special Rapporteur analyses 
the issues that ought to be addressed by the Commission 
on second reading of the draft principles on the alloca-
tion of loss in the case of transboundary harm arising 
out of hazardous activities, in the light of comments and 
observations by Governments. In some instances, specific 
drafting suggestions were offered by Governments. Such 
suggestions are not part of the present report. The Com-
mission, within the context of its Drafting Committee, 
will no doubt consider them at the appropriate time. 

3 For the text of the draft articles on prevention of transboundary 
harm from hazardous activities, see Yearbook … 2001, vol. II 
(Part Two), p. 146, para. 97.

4 General Assembly resolution 56/82 of 12 December 2001, para. 3.
5 A/CN.4/562 and Add.1 (reproduced in the present volume).

(c) Given the nature of activities contemplated for 
inclusion within the scope of the draft, namely, hazard-
ous activities, there is support for strict liability of the op-
erator. It is understood that such liability is also limited. 
Further, there would be exceptions to the liability of the 
operator. However, such exceptions must be few.8 Within 
such a scheme, suggestions were made for the inclusion 
of a rebuttable presumption of causal connection between 
the hazardous activity and the transboundary damage. 
Thus the burden of proof will be on the operator to prove 
that he is not liable;9

(d) Considering that the preferred operator’s liability 
is strict but limited, there was also support for the pos-
sibility for supplementary funding from different sources 
to allocate loss and to minimize as far as possible the bur-
den on the victims of transboundary damage to bear the 

Kingdom of Great Britain and Northern Ireland in written comments, 
while strongly supporting the operator’s liability and the polluter pays 
principle, opposed imposition of liability, even secondary or residual 
liability, on the State (ibid.).

8 See the comments of Austria, Official Records of the General 
Assembly, Fifty-ninth Session, Sixth Committee, 18th meeting, para. 55. 
The United Kingdom, however, suggested that the strict liability regime 
be proposed in less rigid terms and it felt that it may not be applicable 
across the board to all hazardous activities (A/CN.4/562 and Add.1, 
reproduced in the present volume).

9 See the written comments of Mexico (A/CN.4/562 and Add.1, 
sect. C, reproduced in the present volume).
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loss, due to such limited liability. In this regard, it was 
envisaged that the State of origin would participate in 
any such supplementary funding scheme.10 Recalling the 
duties of the State of origin to ensure that any hazard-
ous activity within its territory or areas under its exclu-
sive jurisdiction and control is conducted with its prior 
authorization, and that such prior authorization should be 
conditioned upon the operator employing best means and 
efforts possible to manage the risk of transboundary harm, 
it is asserted that the operator should further be required 
to have the necessary financial means to meet claims of 
compensation in case of transboundary damage. It is sug-
gested that this could be secured by the operator acquiring 
suitable insurance or through appropriate bank and other 
financial guarantees;11

(e) The importance of access to remedies was also 
highlighted; the State of origin and the other States con-
cerned should allow victims of transboundary damage 
access to judicial and other administrative forums to pur-
sue their claims of compensation without any discrimina-
tion and seek such remedies as are available to national 
victims of the same damage.12 There is some support for 
the establishment of some minimum standards by way of 
remedies to be made available and of compensation to all 
victims of damage arising from the hazardous activity, and 
requiring States to provide the same within their national 
legislation.13 In other words, it is regarded as no longer 
acceptable under international law for a State to authorize a 
hazardous activity within its territory with a risk of causing 
transboundary harm and not have legislation in place which 
guarantees suitable remedies and compensation in case of 
an incident causing transboundary damage. This obligation 
of the State, however, is treated, according to one view, as 
a best effort obligation, without prejudice to the particular 
circumstances of the country or countries concerned;14

(f) The broad definition of damage to include damage 
to persons, property and environment per se within the 

10 A/CN.4/549/Add.1 (see footnote 6 above), paras. 66, 68, 90 
and 91. See also the comments of Portugal (Official Records of the 
General Assembly, Fifty-ninth Session, Sixth Committee, 19th meeting, 
para. 15), the Russian Federation (ibid., para. 64), Mexico (ibid., 
25th meeting, para. 48) and Sierra Leone (ibid., para. 52). The United 
Kingdom noted, however, that imposing any residual liability on the 
State would be problematic (ibid., 18th meeting, para. 36). Kenya 
thought that the role of the State should be more limited and the 
commentary should make it clear that the State of origin is not required 
to set aside funds (ibid., 20th meeting, para. 18).

11 Statement of Germany (Official Records of the General Assembly, 
Fifty-ninth Session, Sixth Committee, 18th meeting, para. 5). The United 
Kingdom noted that securing insurance and other financial guarantees 
is not an easy matter and that this requirement should not be imposed 
in a rigid manner (A/CN.4/562 and Add.1 (reproduced in the present 
volume)).

12 The United Kingdom felt that the matter of access to national 
administrative and judicial remedies in respect of claims concerning 
transboundary damage is governed by private international law 
and should be subject to such principles (A/CN.4/562 and Add.1 
(reproduced in the present volume)).

13 Statement of the Netherlands (Official Records of the General 
Assembly, Fifty-ninth Session, Sixth Committee, 17th meeting, 
para. 49). See also the written comments of the Netherlands (A/
CN.4/562 and Add.1 (reproduced in the present volume), sect. E).

14 See the statement of India (Official Records of the General 
Assembly, Fifty-ninth Session, Sixth Committee, 18th meeting, 
para. 11). See also A/CN.4/562 and Add.1 (reproduced in the present 
volume), sect. E.

national jurisdiction also elicited favourable comments.15 
Suggestions were also made to include damage to global 
commons beyond national jurisdiction, perhaps to the 
extent that damage to such areas is directly traceable to the 
hazardous activity in question.16 However, regarding the 
question of standing to sue in case of damage to the envi-
ronment per se, the type of claims that would be admis-
sible including claims concerning the “no-use value” are, 
in the opinion of some Governments, unresolved matters 
and perhaps best left for a separate examination or regu-
lated by national legislation;17 

(g) There was also support for principles 5 (response 
measures), 7 (development of specific international 
regimes) and 8 (implementation).18

4. To conclude, it seems to the Special Rapporteur that 
there was general endorsement of the policy considera-
tions on the basis of which the Commission had already 
adopted the draft principles on the allocation of loss in 
the case of transboundary harm arising out of hazardous 
activities on first reading. Some disagreements or differ-
ences of view, however, still exist on the form in which 
these principles could be cast. One group of States viewed 
it as imperative that these principles be expressed in the 
form of draft articles and in as prescriptive a form as pos-
sible. On the other hand, another group of States felt that 

15 The inclusion of the environment per se in the definition of damage 
in principle 2 was objected to by a few delegations on the ground that 
environmental loss referred to principle 2 (a) (iii) could not be easily 
quantified in monetary terms, and that there would be difficulties in 
establishing locus standi as well as in establishing a causal connection 
between the activity in question and the environmental damage (see 
A/CN.4/549/Add.1 (footnote 6 above), para. 77). But these are not 
unresolvable problems. See below and also Yearbook … 2004, vol. II 
(Part Two), p. 74, para. (12) of the commentary to principle 2.

16 See the statements of Italy (Official Records of the General 
Assembly, Fifty-ninth Session, Sixth Committee, 17th meeting, para. 85) 
and New Zealand (ibid., para. 89). See also the written comments of 
the Netherlands (A/CN.4/562 and Add.1 (reproduced in the present 
volume), sect. D).

17 See A/CN.4/549/Add.1 (footnote 6 above), paras. 76–77. See 
also the statements of China (Official Records of the General Assembly, 
Fifty-ninth Session, Sixth Committee, 17th meeting, para. 69), India 
(ibid., 18th meeting, para. 10) and the Russian Federation (ibid., 
19th meeting, para. 62). The United Kingdom felt that, given the 
complexities involved in the question of standing and the quantification 
of damage to the environment per se, they should be better explained 
in the commentary. It was also of the view that State claims concerning 
such damage should be left outside the scope of the draft principles, and 
these should be confined only to claims of private parties (A/CN.4/562 
and Add.1 (reproduced in the present volume).

18 A/CN.4/549/Add.1 (see footnote 6 above), para. 65. See also the 
written comments of the Czech Republic, Mexico, the Netherlands, 
the United States of America and Uzbekistan (A/CN.4/562 and Add.1 
(reproduced in the present volume, sect. F). According to these 
comments, while the basic thrust of the draft principles is acceptable, 
they may be improved or the points at issue may be better clarified and 
some specific suggestions have also been made. The United Kingdom 
noted, with respect to principle 5, that the draft principle is not clear 
enough on the basis of the duty of States to take response measures; 
further, principle 4 should have a requirement imposing a duty on the 
operator to take remedial action, as did European directive 2004/35/
CE on environmental liability with regard to the prevention and 
remedying of environmental damage [Official Journal of the European 
Communities, No. L 143, vol. 47 (30 April 2004), p. 56]; with respect 
to principle 7, that it is important to encourage non-binding instruments 
both as between States and as between non-State entities, as agreement 
on binding instruments is not always easy; and with respect to 
principle 8, that the matter of implementation is a domestic matter and 
should not be part of the draft principles (A/CN.4/562 and Add.1 (see 
above)).
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the form adopted, on first reading, should be maintained; 
the draft principles could provide necessary guidance to 
States in negotiating treaties or agreements on specific 
sectors of activity or covering particular areas in which 
such activities may take place. Any other form, accord-
ing to this view, would be inconsistent with the general 
and residual approach that the Commission has adopted 
and which States in general also endorsed. The matter 
of form on which the Commission reserved its position 
at the time it adopted the draft principles on first read-
ing thus remains to be considered before the Commission 
concludes its second and final reading. The Special Rap-
porteur addresses this matter in chapter III of the present 
report. 

B. Clarifications on some issues raised

5. In their comments, States also sought other clarifica-
tions. For example, some delegations questioned the deci-
sion of the Commission to bring the regime proposed into 
play only in the case of significant damage.19 Moreover, 
whereas the draft principles on the allocation of loss in 
the case of transboundary harm arising out of hazardous 
activities deal with hazardous activities within its scope, 
the view was expressed that it would be useful to have an 
illustrative list of these activities in the commentaries.20 
It was also suggested that the scope of the draft princi-
ples be broadened to include liability for transboundary 
harm caused to neutral States in case of war between two 
or more States; liability arising from hazardous activity 
engaged in by terrorists and liability arising from storage 
of water in dams.21 Other clarifications sought related to 
the definition of terms, particularly the broad definition 
of damage; the relationship between the draft articles on 
responsibility for internationally wrongful acts22 and the 
right of a State to sue as a victim for damage done to pub-
lic property; methods and means by which prompt and 
adequate compensation could be achieved; and the role 
of the “polluter pays” and precautionary principles. One 
viewpoint desired that the regime proposed not result in  
a multiplicity of claims,23 and such multiplicity of claims 
could be the result of claims of compensation for the same 
cause of action against the operator and the State in the 
same jurisdiction or claims against the State in one juris-
diction and against the operator in another jurisdiction or 
against the operator in multiple jurisdictions at the same 
time. Another viewpoint sought clarification of the sta-
tus of the draft principles and felt that the exercise of the 

19 See the written comments of the Netherlands (A/CN.4/562 
and Add.1 (reproduced in the present volume), sect. C). The Nordic 
countries also objected to the use of the threshold “significant” in 
defining damage coming within the scope of the draft articles (Official 
Records of the General Assembly, Fifty-ninth Session, Sixth Committee, 
17th meeting, para. 95; see also A/CN.4/549/Add.1 (footnote 6 above), 
para. 73). See further the written comments of Pakistan (A/CN.4/562 
and Add.1, sect. A). The United Kingdom, on the other hand, suggested 
that the threshold be raised to “serious harm” and to only a foreseeable 
serious harm (ibid.).

20 See the written comments of Pakistan (A/CN.4/562 and Add.1 
(reproduced in the present volume), sect. A).

21 Ibid.
22 Yearbook … 2001, vol. II (Part Two), p. 26.
23 See the written comments of the Czech Republic and the United 

Kingdom (A/CN.4/562 and Add.1 (reproduced in the present volume), 
sect. A.) as well as the statement of the United Kingdom (Official 
Records of the General Assembly, Fifty-ninth Session, Sixth Committee, 
18th meeting, para. 35).

Commission went beyond codification and progressive 
development in the traditional sense.24 It was pointed out 
that the draft principles were “clearly innovative and aspi-
rational in character and not descriptive of current law or 
State practice”.25 

6. The Special Rapporteur considers it appropriate 
to dispose of some of these matters in the following 
paragraphs.

1. questIon of threshold

7. Starting first with the point made that no threshold 
should be prescribed in the case of transboundary dam-
age even if such threshold is considered useful and nec-
essary for the purpose of the draft articles on prevention 
of transboundary harm from hazardous activities, it suf-
fices to note that this matter has been discussed at various 
stages in the consideration of the topic, particularly before 
it was divided into two parts, prevention and liability, and 
at all stages a threshold was considered necessary.26 In 
this connection, it must be observed that, with the pos-
sible exception of radioactive contamination, States in 
their mutual relations tolerate some measure of pollution 
and it is generally perceived that such pollution becomes 
actionable only if it is significant.27 While the threshold 
of “significant” has gained currency and acceptance in 
the context of the topic of international liability, it is clear 
that it “denotes factual and objective criteria and involves 
a value judgement which depends on the circumstances 
of a particular case and the period in which such deter-
mination is made”.28 Thus, a deprivation which is con-
sidered to be significant at one time or in one region may 
not necessarily be considered to be so at another time or 
in another region. The matter of specifying a threshold is 
therefore a matter of policy that has received considerable 
support within the Commission throughout the consider-
ation of the topic. Further, the point that bears repeating 
is that the threshold is designed to prevent frivolous or 

24 See the statement of the United Kingdom (Official Records of the 
General Assembly, Fifty-ninth Session, Sixth Committee, 18th meeting, 
para. 34). See also A/CN.4/549/Add.1 (footnote 6 above), para. 62.

25 Written comment of the United States (A/CN.4/562 and Add.1 
(reproduced in the present volume), sect. A).

26 See Yearbook … 1998, vol. II (Part One), document A/CN.4/487 
and Add.1, pp. 195–197, paras. 87–98. While Mr. Robert Quentin-
Baxter proposed a higher threshold of “substantial transboundary 
harm” (ibid., para. 90), draft article 2 (a), provisionally adopted in 
1994, suggested a lower threshold, “significant harm” (ibid., para. 94), 
which the  Working Group of the Commission approved in 1996 (ibid., 
para. 95). It was then clarified that the concept of “significant harm” 
refers to more than “detectable” or “appreciable” harm, but to less 
than “serious” or “substantial” harm. Further, it was defined to mean 
a harm that is not de minimis, or that is not negligible (ibid., para. 97, 
footnote 140). It was further suggested that given the fact that the topic 
is dealing with activities that are not prohibited by international law, the 
threshold could not be placed any lower than that (ibid.).

27 See Okowa, State Responsibility for Transboundary Air Pollution 
in International Law, p. 176. Lefeber, in Transboundary Environmental 
Interference and the Origin of State Liability, pp. 86–89, notes the need 
felt for a threshold and examines the rationale for and the possible ways 
of explaining the meaning of the threshold of “significant harm”. See 
also Lammers, Pollution of International Watercourses, pp. 346–347, 
and Wolfrum, “Purposes and principles of international environmental 
law”, p. 311. See also the United Nations Economic Commission 
for Europe Guidelines on responsibility and liability regarding 
transboundary water pollution (ENVWA/R.45 of 20 November 1990, 
annex).

28 Yearbook … 1998 (see footnote 26 above), p. 197, para. 98.
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vexatious claims and is defined so as to allow practically 
all claims that involve more than a negligible amount of 
damage. In view of this, there appears no strong reason 
to reverse the approach adopted by the Commission with 
respect to maintaining the threshold of “significant” in 
respect of the liability aspects of the topic. 

8. A separate point is also made that prescribing a 
threshold might be in violation of the principle of non-
discrimination. This point is made on the assumption that 
nationals of States of origin would stand to be compen-
sated even for trivial damage, while the victims of trans-
boundary damage would be entitled to compensation only 
in the case of significant damage. This might be more of 
a theoretical than a present or practical problem in the 
absence of any evidence in State practice. In any event, 
international law does tolerate certain forms of discrimi-
nation in treatment between nationals and foreigners. To 
the extent that treatment conforms to the minimum stand-
ard of treatment sanctioned by international law, which in 
this case is the principle of compensation for significant 
transboundary damage, it may be argued that there is no 
violation of the principle of non-discrimination if, under 
national law, nationals are given the right to claim com-
pensation even without having to suffer significant dam-
age.29 Under a different perspective, it cannot be ruled 
out that a State may even grant foreigners the same treat-
ment as it provides to its nationals, both as a matter of the 
application of the principle of non-discrimination and by 
choosing to apply to foreign victims a better standard than 
is required or mandated by international law.30 

2. clarIfIcatIon on lIst of actIvItIes 
fallIng wIthIn the scope of the topIc

9. Secondly, on the need to specify a list of activ-
ities which may be considered as coming within the 
scope of the draft principles, it is appropriate to refer to 
paragraph (3) of the commentary to draft principle 1.31 
The matter of specifying a list of activities was care-
fully considered by the Commission and it decided 
against it. It is clarified that it is difficult to capture 

29 Brownlie observed in a different context but commenting on the 
standard of national treatment that 

“[a]ccess to the courts may be maintained, but with modified rules 
in ancillary matters: thus an alien may not have access to legal aid 
and may have to give security for costs. More general variations 
may of course be created by treaty. The various standards of treat-
ment commonly employed are as follows: those of reciprocity, the 
open door, good neighbourliness, and of identical, national, most-
favoured-nation, equitable, and preferential treatment.”

(Principles of Public International Law, p. 502). 
Schachter, “International law in theory and practice: general course 

in public international law”, p. 321, notes that
“[w]hile equality of treatment is a laudable norm it does not justify 
international liability for State action based on conditions of transna-
tional business and the economic policies of the States concerned”. 
On the other hand, he believed that “the non-discrimination princi-
ple should require liability and preventive measures by States that 
sustain discrimination based on social prejudice or that act against 
foreign nationals in retaliation for policies of their governments”.
30 It may also be noted that international law as a result of the 

highly developed law of human rights provides certain minimum 
standards of treatment for foreigners in national jurisdictions, without 
discrimination between nationals and foreigners and treating them all as 
individuals deserving of protection of their human rights (see Cassese, 
International Law, p. 122, and Shaw, International Law, p. 736.

31 Yearbook … 2004, vol. II (Part Two), p. 69.

various elements that constitute risk-bearing activities, 
risk being “primarily a function of the application of 
particular technology, the specific context and the man-
ner of operation”.32 

3. expansIon of the scope of the topIc

10. Thirdly, one may consider the possibility of broad-
ening the scope of the draft principles to include liability 
arising from the conduct of war on account of damage 
caused to neutral States, “hazardous activity caused by 
terrorist activity” and “[t]ransboundary damage caused 
by any benign activity, such as the storage of water in 
dams”.33 It has to be recalled that from the very beginning 
the topic was conceived to address only “activities not 
prohibited by international law”, and activities wrongful 
per se were excluded.34 It covers activities which involve 
a risk of causing significant harm by virtue of their physi-
cal consequences. In 1996, before the draft articles on 
prevention of transboundary harm from hazardous activ-
ities were adopted, the Working Group of the Commission 
recognized that the outcome would embrace activities 
with a continuing operation and effect.35 As noted in the 
commentary to draft principle 4, the operator’s liability is 
exonerated where damage is the result of an act of war. 
In several instruments liability is excepted where damage 
occurs as a result of an act of armed conflict, hostilities, 
civil war or insurrection. Under some national legislation 
acts of terrorism also exonerate liability.36 On the other 
hand, it has been the understanding that a reservoir which 
is perfectly safe could become dangerous as a result of an 
earthquake, and consequently the continued operation of 
such a reservoir would be an activity involving risk. Stor-
age of water in dams could therefore be a risk-bearing 
activity and may be considered as covered within the draft 
principles, unless excluded by the parties to a convention 
or a treaty which also governs the same subject matter, in 
case of a dispute. 

32 Ibid. See also, however, footnote 366 (ibid.), for a reference to 
conventions which specify the type of activities that could come within 
the scope of the draft principles.

33 Written comments of Pakistan (A/CN.4/562 and Add.1 
(reproduced in the present volume), sect. A).

34 Briefly, it may be noted that if damage occurred as a result of 
the act of a State party to a conflict considered to have engaged in use 
of force in violation of the prohibition contained in customary law, 
such as was held to be the case with the Iraqi invasion of Kuwait, it is 
responsible for the damage. On the other hand, in the case of a State 
which is engaged in the conflict in rightful exercise of self-defence, 
there could be a cause of action for compensation if it violated 
applicable laws of war. But the problem is that claims concerning 
conflict usually remain unresolved with no possible determinations 
to be made as to wrongfulness of the use of force involved and the 
legality when any particular target is destroyed. For an interesting 
analysis, see Austin and Bruch, “The Kosovo conflict: a case study of 
unresolved issues”.

35 Yearbook … 1996, vol. II (Part Two), annex I, pp. 106–107, 
para. (23) of the commentary to article 1. See also Yearbook … 1998 
(footnote 26 above), p. 198, para. 111 (c), and Yearbook … 2001, vol. II 
(Part Two), p. 146, art. 2 (a) of the draft articles on prevention, specifying 
only activities with a “[r]isk of causing significant transboundary harm” 
as coming within its scope.

36 Yearbook … 2004, vol. II (Part Two), pp. 84–85, para. (27) of 
the commentary to principle 4. See also Yearbook … 2004, vol. II 
(Part One), document A/CN.4/543, p. 85. See further Annex VI to 
the Protocol on Environmental Protection to the Antarctic Treaty.
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4. damage to the envIronment per se and claIms 
of compensatIon for damage to “non-use” values

11. Draft principle 2 defines damage, and damage to 
the environment per se is included along with damage to 
persons and property in paragraph (a). In paragraph (b), 
environment is broadly defined to encompass “character-
istic aspects of the landscape”. It must be noted that the 
definition refers only to the environment within national 
jurisdiction and control, and excludes the environment as 
it pertains to global commons. 

12. Three different sets of issues were highlighted in 
the observations made by Governments concerning the 
environment. First, it has been noted that the definition 
of environment in draft principle 2 did not include dam-
age to global commons.37 It may be recalled that the 
Special Rapporteur recommended that damage to global 
commons should be addressed within the scheme of the 
draft principles insofar as it can be traced and linked to 
the hazardous activities coming within the scope of the 
draft articles on prevention of transboundary harm from 
hazardous activities.38 However, the Commission, on the 
basis of the recommendation of the Working Group set 
up at the fifty-sixth session in 2004,39 decided to exclude 
issues concerning global commons. While it was recog-
nized that such issues were important, it was considered 
best to deal with global commons separately because 
it raised its own peculiar problems in relation to stand-
ing to sue, proper forum, applicable law and quantifica-
tion of damage.40 The Special Rapporteur is convinced 
that these issues cannot properly be analysed within the 
economy of the present draft principles, where the focus 
is transboundary harm within the territories of the States 
concerned and involving their nationals and resources. 

13. Secondly, some Governments viewed the definition 
of environment to be broad. It has to be acknowledged 
that the world community has come to recognize the 
value of the environment and the need to be ever vigilant 
and assess, on a continuous basis, the adverse impact of 
various human activities on the environment. In adopt-
ing a holistic definition of environment, the Commission 
was guided by the ICJ dictum in the case concerning the 
Gabčíkovo-Nagymaros Project.41 Besides, several recently 
concluded conventions on the subject have dealt with the 
concept of harm to the environment.42 As a minimum, 

37 A/CN.4/549/Add.1 (see footnote 6 above), para. 61. See also 
statements by Mexico (Official Records of the General Assembly, 
Fifty-ninth Session, Sixth Committee, 25th meeting, para. 47) and 
New Zealand (ibid., 17th meeting, para. 89) and comments by the 
Netherlands (A/CN.4/562 and Add.1 (reproduced in the present 
volume), sect. D, p. 95).

38 See Yearbook … 2004, vol. II (Part One), document A/CN.4/540, 
p. 73, para. 36 (8).

39 See A/CN.4/L.661 and Corr.1, para. 2.
40 On the difficulties surrounding the issue of damage to the global 

commons, such as standing and the proper legal basis for a claim, 
see Charney, “Third State remedies for environmental damage to the 
world’s common spaces”, p. 150; Xue, Transboundary Damage in 
International Law, pp. 236–269; Leigh, “Liability for damage to the 
global commons”.

41 Gabčíkovo-Nagymaros Project (Hungary/Slovakia), Judgment, 
I.C.J. Reports 1997, pp. 77–78, para. 140. See also Yearbook … 2004, 
vol. II (Part Two), p. 75, para. (15) of the commentary to principle 2.

42 Yearbook … 2004, vol. II (Part Two), p. 74, para. (13) of the 
commentary to principle 2, and footnote 400.

damage to the environment relates to claims involving 
reasonable measures of response and restoration,43 includ-
ing clean-up costs and compensation for damage arising 
from impairment of environment insofar as it resulted in 
loss of income directly deriving from an economic inter-
est in any use of the environment.44 Given contemporary 
concern for the environment, the Special Rapporteur is of 
the view that the definition of environment is best cast in 
broader terms in a liability regime which is general and 
residual to “attenuate any limitation imposed under lia-
bility regimes on the remedial responses acceptable”.45

14. Thirdly, recognizing the value of the approach 
adopted by the Commission, some Governments 
expressed their wish to go even further to include and 
make admissible claims against “non-use value” of the 
environment. There is some support for this claim from 
the Commission itself: it adopted its draft articles on re-
sponsibility of States for internationally wrongful acts, 
even though it is admitted that such damage is difficult 
to quantify.46 The recent decisions of UNCC, in opting 
for a broad interpretation of the term “environmental 
damage” are a pointer of developments to come. In the 
case of the F-4 category of environmental and public 
health claims, the UNCC F-4 Panel allowed claims for 
compensation for damage to natural resources without 
commercial value (so-called pure environmental dam-
age) and also claims where there was only a temporary 
loss of resource use during the period prior to full res-
toration.47 The broader definition of environment in the 
context of the draft principles on the allocation of loss in 
the case of transboundary harm arising out of hazardous 
activities opens possibilities for further developments of 
the law in the liability aspects.

43 In respect of restoration, the point is well accepted that it should 
aim at recreating the conditions existing prior to the occurrence of 
damage. Where that is not possible, costs incurred to introduce, 
where appropriate, elements of equivalent value are admissible 
(ibid., para. (19) of the commentary to principle 2). For sanctioning 
of three compensation projects (for loss of rangeland and habitats 
Jordan received US$ 160 million, for shoreline preserves Kuwait 
received US$ 8 million and Saudi Arabia US$ 46 million) by way of 
replacing ecological services that were irreversibly lost in the wake 
of the 1991 Gulf war (see UNCC, Report and recommendations 
made by the Panel of Commissioners concerning the fifth instalment 
of “F4” claims (S/AC.26/2005/10), technical annexes, cited in Sand, 
“Compensation for environmental damage from the 1991 Gulf war”, 
p. 249, note 41).

44 See Yearbook … 2004, vol. II (Part Two), pp.75–76, paras. (18)–
(21) of the commentary to principle 2.

45 Ibid., p. 75, para. (16).
46 See Yearbook … 2001, vol. II (Part Two), p. 101, para. (15) of 

the commentary to article 36: “[E]nvironmental damage will often 
extend beyond that which can be readily quantified in terms of clean-up 
costs or property devaluation. Damage to such environmental values 
(biodiversity, amenity, etc.―sometimes referred to as ‘non-use values’) 
is, as a matter of principle, no less real and compensable than damage 
to property, though it may be difficult to quantify.” See also Crawford, 
The International Law Commission’s Articles on State Responsibility: 
Introduction, Text and Commentaries), p. 223.

47 See S/AC.26/2005/10 (footnote 43 above). See also Sand, loc. cit., 
p. 247. Set out in five instalment reports, the awards recommended by 
the F-4 Panel and approved without change by the UNCC Governing 
Council add up to US$ 5.26 billion, “the largest amount of compensation 
ever awarded in the history of international environmental law” (ibid., 
p. 245). See also the UNCC Guidelines for the follow-up programme 
for environmental awards (S/AC.26/Dec.258 (2005), annex), also 
in Environmental Policy and Law, vol. 35, No. 6 (December 2005), 
pp. 276–281.
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5. multIplIcIty of claIms

15. Multiplicity of claims may be envisaged in a num-
ber of scenarios. In one instance, claims may be filed by a 
plaintiff for the damage suffered in one jurisdiction, against 
the State of origin for failing to discharge its obligations of 
due diligence and against the operator for causing the trans-
boundary damage. The two underlying assumptions are that 
there is failure to observe duties of due diligence on the part 
of the State of origin and that failure to observe duties of 
due diligence did not come to the notice and could not be 
relied upon by the affected States and individuals until dam-
age actually occurred.48 Normally, if such failure had been 
noticed before the damage occurred, representations could 
have been made to the State by other concerned States and 
natural or legal persons to press it to perform the obligations 
it owed to them under international law. Most of the obliga-
tions of due diligence incorporated in the draft articles on 
prevention of transboundary harm from hazardous activities 
are regarded as part of customary law49 and non-performance 
of any one or more of them would preclude the State of ori-
gin from asserting that the harm did not occur for want of 
due diligence.50 In such a situation, State responsibility and 
liability of the operator would provide a basis for the claims. 
To the extent that there may be claims involving the same 
cause of action against the State and the operator, the case 
of multiplicity of claims is a real possibility. While State 
responsibility claims could lie between States, operator lia-
bility could engage the victims of damage qua natural and 
legal persons as plaintiffs and the operator as the respondent. 
Whether the claims against the State should be entertained 
after exhausting the claims against the operator, sometimes 
given the limits of liability set, or as a separate and independ-
ent charge, is a matter of debate and perhaps could also be 
determined by the circumstances of the case. 

16. Such a multiplicity of claims, however, can be han-
dled by courts first by clubbing them, and sorting out the 
responsibility of the State on one hand and the liability of 
the operator on the other. To the extent that no direct causal 
link could be established between the State responsibility 
and the damage, the State may be required to express apol-
ogy and give guarantees of performance. To the extent that 
there is material damage due to its non-performance, the 
State would have to compensate the loss suffered by the 
plaintiffs. As for the operator, he would be liable for the 
damage caused within the limits of his liability. In any case, 
the compensation to be received by the victims on both 
these accounts could not be more than the actual quantum 
of loss suffered by them as assessed by the courts. 

17. In another scenario, multiplicity of claims arises 
from the fact of filing different claims for the same dam-
age involving the same plaintiff in different jurisdic-
tions. Here, there is a need to prevent legal action from 

48 If the failure to observe the obligations of due diligence by the 
State of origin had come to the notice of the concerned States or persons 
and if they did not press for the observance of those obligations within 
a reasonable period of time, whether State responsibility could still be 
engaged later at the stage of consideration of claims of compensation 
is a matter of doubt. There is authority to say that in such cases the 
individuals and the States concerned would be estopped from raising 
issues of State responsibility (see Okowa, op. cit., pp. 169–170).

49 See Birnie and Boyle, International Law and the Environment, 
p. 113.

50 Okowa, op. cit., p. 169.

proceeding at the same time in different jurisdictions. The 
1968 Brussels Convention on jurisdiction and the enforce-
ment of judgments in civil and commercial matters pro-
vides one set of solutions. This set of solutions has been 
generally endorsed in a more recently proposed 2001 draft 
convention on jurisdiction and foreign judgments in civil 
and commercial matters, submitted to the first part of the 
Diplomatic Conference held at The Hague.51 While postu-
lating priority for the jurisdiction of the Contracting Party 
in which the defendant is domiciled,52 in the case of an 
environmental tort claim an alternative ground of jurisdic-
tion is provided. This is the forum of the State where an act 
or omission causing injury took place or before the courts 
of the State where the damage arose.53 Thus, the claimant 
is provided with a choice as to the forum which he or she 
deems most appropriate for him or her. The provision of 
such a choice is considered to be based on “a trend now 
firmly established in both international Conventions on 
international jurisdiction and in national systems”.54

18. In the matter of choice for transboundary victims 
between the law of the State of origin55 and the law of the 
State of the victim,56 there is considerable support for the 
principle that the law that is most favourable to the victim 
should be applied. The “most favourable law principle”, 
according to the authors of the second report on transna-
tional enforcement of environmental law to the Confer-
ence of the International Law Association (Berlin, 2004), 
is adopted in several jurisdictions in Europe, Tunisia and 
Venezuela, and possibly even in China.57 Several authors 
and even those who do not normally favour this principle 
in all transboundary tort cases favour it in transfrontier 
pollution matters.58 However, United States law appears 
to favour the law of the place which has the “most sig-
nificant relationship” with the event and the parties.59 In 

51 Hague Conference on Private International Law, Summary of 
the outcome of the discussion in Commission II of the first part of the 
Diplomatic Conference (6–20 June 2001), prepared by the Permanent 
Bureau and the Co-reporters. 

52 This is based on the principle, which promotes the policy that the 
defendant is best able to defend himself or itself in the courts of the 
State in which he or it is domiciled. This is justified on the ground that 
the force of a judgement is directed against the defendant. However, 
while the domicile of the natural person is left to be determined by the 
law of each State, the case of the nationality of the legal persons or the 
corporation is not so well defined. The 1968 Brussels Convention and 
the parallel 1988 Convention on jurisdiction and the enforcement of 
judgments in civil and commercial matters “leave the determination of 
the domicile to the law that is determined by the law of conflict of laws 
as administered by the courts of the State where the claim is filed” (Bar, 
“Environmental damage in private international law”, p. 336).

53 See Bernasconi and Betlem, “Transnational enforcement of 
environmental law”, p. 900. A defence against the ground of jurisdiction 
is, however, admissible if it can be established that damage in the State, 
not being the State of origin, is not foreseeable.

54 Ibid., p. 899.
55 Ibid., p. 914. Austria, Denmark, Finland, Japan and Sweden adopt 

the law of the place of the dangerous activity (lex loci actus).
56 Ibid., France, Romania, Spain, Turkey, the United Kingdom, 

and most recently, the Netherlands adopted the law of the place of 
the damage (lex damni). Quebec in Canada has similar legislation.

57 Ibid., p. 911.
58 Ibid.
59 Ibid., pp. 914–915. Under rule 145, paragraph (2), of the Restatement 

of the Law, Second, Conflict of Laws, issued in 1971, “contacts” to be taken 
into account are the place of damage, the place where the act that gave rise 
to the damage was committed, the domicile, residence, nationality, place of 
incorporation, and place of business of the parties, and the place where any 
relationship between the parties is centred.
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spite of the lack of total uniformity in national laws and 
practice, it appears to be a sound policy to adopt the “most 
favourable law principle” as it has the advantage of rais-
ing the level of protection to the environment and provide 
some sort of incentive for the operator to engage in better 
maintenance of his or her installation.60

6. legal status of the draft prIncIples

19. On the legal status of the draft principles, while 
few States have expressed their position, some delega-
tions favour casting the draft principles in the form of 
draft articles. This implies a readiness to accept some or 
most of the principles, at a minimum, as de lege ferenda, 
as evidence of consistent State practice. Clearly, some 
other delegations would like to treat the draft principles 
as purely aspirational. 

20. There are obvious difficulties in identifying the legal 
status of the draft principles. First, in their very nature, 
authoritative assertions cannot be made convincingly that 
a principle is part of general international law merely on 
the basis that it has been adopted repeatedly by States as 
agreed provisions in texts of treaties. The difficulty would 
arise, for example, if the treaties concluded have not come 
into force or do not have any chance of coming into force. 
Even if they are in force, on the face of it and without 
more,61 they could at best be treated as mere expressions 
of bilateral and multilateral accommodation and as such 
applicable only as between the parties to the treaties con-
cerned. Hence, they cannot be regarded by themselves as 
giving rise to a general principle of international law. 

21. In the case of customary law, the problem of show-
ing consistent and uniform practice of States is itself very 
complicated, principally because of lack of agreement on 
what constitutes relevant practice. The burden of prov-
ing opinio juris accompanying such State practice is even 
more complicated, for States do not normally announce 
their intentions when they follow a certain practice. 
Assessment of opinio juris therefore involves subjective 
analysis at two levels: the level at which the State itself 
has to make a judgement before electing to follow what it 
perceives to be a consistent and uniform practice and the 
level of the decision-maker/observer, regarding whether 
States are indeed following that practice out of a con-
viction that it is mandatory and not merely because they 
find the practice convenient or expedient to follow. This 
makes the assessment of customary law with respect to 
any one principle that much more difficult.62 Aside from 

60 Ibid., p. 912.
61 While acknowledging the difficulties inherent in looking at 

treaties as conclusive evidence of customary law, Baxter pointed out 
that each one of the multilateral and bilateral treaties “must be weighed 
in the balance with other evidence of customary law before the true rule 
of international law may be ascertained”. According to him:

“The task is easiest in the case of the law-declaring treaty, such 
as a codification treaty ... Even the draft of a treaty or a treaty which 
has been signed but has not yet entered into force will have its 
influence ... The amount of deliberation that has gone into the text, 
the number of participants in the process of establishing the text of 
the treaty, and above all, the fact that it represents, relative to the 
rest of the evidence of the law, a clear and uniform statement of the 
law commend it to non-parties. It is evidence that is easy to use.”

(Baxter, “Treaties and custom”, pp. 99–100)
62 See Daillier and Pellet, Droit international public, pp. 334–

336. See also Kammerhofer, “Uncertainty in the formal sources of 
international law: customary international law and some of its problems”.

the difficulties noted, as a matter of practice, despite its 
mandate under article 15 of its statute, the Commission 
does not normally differentiate the recommendations it 
adopts into those that belong to the codification of exist-
ing international law on the one hand and to the progres-
sive development of law on the other.63

22. In spite of the difficulties inherent in any exercise 
concerning the assessment of the legal status of the draft 
principles, the legal value of the principles, which found 
repeated assertion in different national legislations and 
treaty formulations as evidence of a predominant trend in 
international law endorsing some common policy pref-
erences, cannot be underestimated.64 The presumption 
in favour of opinio juris is strong when States choose 
to repeat certain formulations while rejecting other pos-
sible formulations, when they are open to be adopted, 
because the formulation chosen has already found wide 
acceptance among States. It has been pointed out that 
the Commission did not shy away from codifying cus-
tomary principles of the law of the sea on the basis of 
uniform national legislation and comments of States.65 It 
has also been noted that there is legal value to the effort 
of the Commission when it “consolidate[s] develop-
ments in a particular area of law, making them part of 
the droit acquis”.66

63 See generally, Sinclair, The International Law Commission, 
p. 7. There was extensive discussion on the basic mandate of the 
Commission stated in article 1 of its statute: the object of promoting 
progressive development of (primarily public) international law and 
its codification. It is understood from the beginning of its work that 
a strict distinction between progressive development and codification 
cannot be maintained either for the purpose of choosing the methods 
of procedures of work or for formatting its final recommendations. It 
is even more difficult, as the experience of the Commission showed, to 
neatly separate its conclusions into those that belong to one category 
or the other. Sinclair noted that “the Commission, at a fairly early 
stage in its labours, more or less abandoned the attempt to maintain a 
clear distinction between projects involving ‘progressive development’ 
and projects involving ‘codification’ ”. Briggs (The International Law 
Commission, p. 140) pointed out that by the time of its 1956 report in 
“preparing its rules on the law of the sea, the Commission has become 
convinced that, in this domain at any rate, the distinction established in 
the statute between these two activities [codification and development] 
can hardly be maintained” (Yearbook … 1956, vol. II, document 
A/3159, p. 255, para. 26)). See also Mahiou, “Rapport général”, p. 19.

64 A/CN.4/543 (see footnote 36 above), para. 6, makes a pertinent 
point in this regard: “The study has not ignored the difficulties of 
evaluating a particular instance as ‘evidence’ of State practice. Different 
policies may motivate the conclusion of treaties or decisions. Some may 
be compromises or accommodations for extraneous reasons. But repeated 
instances of State practice, when they follow and promote similar 
policies, may create expectations about the authoritativeness of those 
policies in future behaviour. Even though some of the policies may not 
have been explicitly stated in connection with the relevant events, or may 
purposely and explicitly have been left undecided, continuous similar 
behaviour may lead to the creation of a customary norm. Regardless of 
whether the materials examined here have been established as customary 
law, they demonstrate a trend in expectations and may contribute to the 
clarification of policies concerning some detailed principles of liability 
relevant to the topic. Practice also demonstrates ways in which competing 
principles, such as ‘State sovereignty’ and ‘domestic jurisdiction’, are to 
be reconciled with the new norms.” See also Baxter, “Multilateral treaties 
as evidence of customary international law”, p. 291, where he noted the 
legal value of the Convention on the High Seas, as a source of law for 
those States that had not yet become parties to it.

65 Brownlie, op. cit., p. 384. This happened according to the author 
in the case of the law of the sea, where the Commission relied mostly 
on national legislation and comments of Governments.

66 View of Mr. James Crawford quoted in Boyle, “Globalising 
environmental liability: the interplay of national and international law”, 
p. 19.
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chapter II

Review of some of the salient features of the draft principles

23. The draft principles on the allocation of loss in 
the case of transboundary harm arising out of hazardous 
activities, adopted by the Commission on first reading 
in 2004, are the result of careful assessments of trends 
concerning developments on the topic over a long period 
of time. The strength of the policy they represent and 
their legal value have been the subject of repeated dis-
cussion within the Commission and widely endorsed 
conclusions have provided the basis for their formula-
tion. Some of the salient provisions have also received 
recognition as general rules of international law, even if 
that status is reserved to some of them at some high level 
of generality and no uniformity in State practice can yet 
be deduced with regard to the implementation of specific 
elements associated with the general concepts. At this 
point it may be instructive to review some of the sali-
ent features of the draft principles and their legal status 
in the light of State practice, judicial decisions and the 
views of commentators.

A. Precautionary approach or principle

24. This is, for example, the case with the “precaution-
ary approach” adopted as principle 15 of the Rio Decla-
ration on Environment and Development.67 Some States 
treat this as a principle, whereas global agreements refer 
to it as precautionary measures. The difference in the use 
of terminology is not important, even though it is used 
with different nuances.68 This is a principle or approach 
which States are required to respect in the implementa-
tion of their due diligence obligations, incorporated in the 
draft articles on prevention of transboundary harm aris-
ing out of hazardous activities, authorized to take place 
within the territory or under control of the State of origin. 
Even though it is a principle which essentially arose out 
of European practice,69 as a principle or approach of pru-
dent management of economic development and exploita-
tion of natural resources and biodiversity consistent with 

67 Report of the United Nations Conference on Environment and 
Development, Rio de Janeiro, 3–14 June 1992, vol. I, Resolutions 
Adopted by the Conference (United Nations publication, Sales 
No. E.93.I.8 and corrigendum), resolution I, annex I.

68 According to Sands, the language of principle 15 of the Rio 
Declaration now attracts “broad support” (Principles of International 
Environmental Law, p. 279). See also generally Sadeleer, Environmental 
Principles: From Political Slogans to Legal Rules, pp. 91–223).

69 In fact it was an approach that was first adopted in German law: 
see Boehmer-Christiansen, “The precautionary principle in Germany: 
enabling government”. Article 174, paragraph 2, of the Treaty 
establishing the European Community provides that Community policy 
on the environment “shall be based on the precautionary principle 
and on the principles that preventive action should be taken”. It has 
been endorsed by the European Court of Justice in case C–180/96 R, 
United Kingdom of Great Britain and Northern Ireland v. Commission 
of the European Communities, order of the Court of 12 July 1996, 
European Court Reports 1996, p. I–3903, and in case T–76/96 R, The 
National Farmers’ Union and Others v. Commission of the European 
Communities, order of the President of the Court of First Instance of 
13 July 1996, ibid., p. II–815. The precautionary principle has been 
endorsed by almost all international instruments on the environment 
since 1992 (see Kiss and Shelton, International Environmental Law, 
p. 207).

environmental protection, it is embraced worldwide.70 Its 
significance and legal status may be explained thus:

Although it is still evolving, the precautionary principle appears as a 
standard of international law at the doctrinal level as well as in practice 
… but dissent remains on either end of the spectrum [the European and 
the United States], considering the principle as a guideline or claiming 
its binding force. 

…

Key elements of such a regime would be following objective risk 
assessment procedures, defining a socially acceptable level of risk, con-
tinuing scientific research and reexamining the precautionary measures 
as information becomes available. The issue of burden of proof remains 
perhaps the most controversial aspect of the precautionary principle as 
reversing the burden of proof is often considered the foremost expres-
sion of the principle. 

…

It is important that the status of the principle as a standard is not 
necessarily a step on the way to the creation of a rule. The fact that 
a treaty makes it a rule to use precaution does not alter the nature of 
precaution as a standard. The reference to reasonableness in domestic 
law, for example, derives its force from being a standard of judgment 
and cannot become a hard line rule. International standards operate in 
a similar way. The precautionary principle will therefore gain its legal 
value from being refined by negotiators and interpreted by adjudicators 
rather than being turned into a traditional rule.71

25. A set of guidelines has been developed to help policy-
makers and decision makers to apply the precautionary 
principle. These guidelines urge that, while best available 
information, which may be obtained from multiple “inde-
pendent and publicly accountable institutions without con-
flict of interest”,72 may be used in arriving at decisions, all 
social and economic costs and benefits of the application of 
the principle of precaution must be kept in view. As noted 
by a learned commentator, debate about the legal status of 
the principle or approach is to a certain extent too simplis-
tic, and the reality is that judicial tribunals and policymak-
ers are paying attention to the principle and applying it to 
particular contexts with significant effect.73

70 ICJ did not pronounce on the matter in the Gabčíkovo-Nagymaros 
Project case (see footnote 41 above), even though Hungary raised it 
and Judge Weeramantry referred to it with approval in his dissenting 
opinion (see Birnie and Boyle, op. cit., p. 118).

71 Boutillon, “The precautionary principle: development of an 
international standard”, pp. 468–469. A similar, yet not identical, 
view is expressed by McIntyre and Mosedale, who assert that “the 
precautionary principle is, therefore, a ‘tool for decision-making 
in a situation of scientific uncertainty’, which effectively ‘changes 
the role of scientific data’ ” (“The precautionary principle as a norm 
of customary international law”, p. 222). The view that the principle 
reflects customary law has been expressed by Sands, op. cit., p. 279.

72 IUCN, “Guidelines for applying the precautionary principle: 
biodiversity conservation and NRM management”, a joint initiative of 
Fauna & Flora International, IUCN, Resource Africa and TRAFFIC, 
p. 274.

73 For the application of the principle in the Indian context, see 
A. P. Pollution Control Board v. M. V. Nayudu, India, Supreme Court 
Cases (2001), No. 2, p. 62. The issue involved was whether a hazardous 
industry should be allowed to continue in the face of a possible 
contamination of underground water from the effluents of the plant. 
The High Court of Andhra Pradesh relied on the expert evidence of 

(Continued on next page.)
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26. Thus, the growing role of the precautionary principle 
in the context of application of the draft principles on the 
allocation of loss in the case of transboundary harm aris-
ing out of hazardous activities, during the process of occur-
rence of transboundary damage and after the damage has 
taken place, remains to be seen. It is clear that during the 
process of occurrence of harm, the State of origin has the 
duty to ensure and if necessary undertake, on its own or in 
cooperation with the operator and other competent organi-
zations concerned, all appropriate response measures to 
mitigate the effects of harm. In this effort, the best available 
technology is required to be used. Wolfrum regards this as a 
duty directly connected with the application of the precau-
tionary principle or approach.74 The principle or approach, 
as already noted, has important implications in the context 
of making, and deciding on, claims for compensation or 
as part of remedies that should be available to victims. For 
example, one remedy is the suspension or closure of the 
activity once damage has occurred or even when threatened 
according to the best, but quite possibly not definitive, sci-
entific evidence available, until it is cleared once again as 
environmentally sound. Accordingly, in making or decid-
ing on the claims, particularly claims for the closure or sus-
pension of a hazardous operation in progress, the principle 
of precaution appears to bear upon the standard of proof 
required and on reversing the burden of proof.75

B. Polluter pays principle: strict 
and limited operator’s liability

27. There is a strong case to assert that, under customary 
international law, the operator’s76 liability for damage aris- 

the industry and allowed its operation. On an appeal, the Supreme 
Court, having obtained scientific evidence from wider sources and 
independent expert bodies, reversed the High Court permission and 
stopped the operation of the industry, because the scientific evidence 
indicated a greater possibility of underground water contamination 
with nickel deposits being released by the effluents of the plant. The 
Law Commission of India noted that the precautionary principle clearly 
applied here and that with “more data and by application of better 
scientific procedures, or better technology, more accurate conclusions 
can always be arrived at” (“One hundred eighty sixth report on proposal 
to constitute environment courts” (September 2003), p. 18, available at 
http://lawcommissionofindia.nic.in/reports.htm).

74 On the requirement of best available technology, Wolfrum noted 
that it is closely associated with the precautionary principle (“International 
environmental law: purposes, principles and means of ensuring 
compliance”, p. 15). It is also suggested that the term “available” means 
that “states are responsible for applying only those technological advances 
that have already been marketed, as opposed to every new development in 
pollution control” (Stoll, “Transboundary pollution”, p. 182).

75 See, for an understanding of the application of the precautionary 
principle, Freestone, “The road from Rio: international environmental 
law after the Earth Summit”, p. 211. For a mention of some instances of 
suspension, see Birnie and Boyle, op. cit., p. 118. The International Tribunal 
for the Law of the Sea suspended further exploitation of bluefin tuna in the 
face of scientific uncertainty surrounding the conservation of tuna stocks 
pending the resolution of the dispute (see Southern Bluefin Tuna cases (New 
Zealand v. Japan; Australia v. Japan), Provisional Measures, Order of 29 
August 1999, ITLOS Reports 1999, p. 280). For closure of activity, see the 
A. P. Pollution Control Board case (footnote 73 above). Sadeleer notes that 
the “precautionary principle should shed new light on the duty of care … 
and … lessen the severity of having to prove causation” (op. cit., p. 212).

76 The draft principles envisage the definition of “operator” in 
functional terms in functional terms, based on the factual determination 
of who has use, control and direction of the object at the relevant time. 
Such a definition is generally in conformity with notions prevailing in 
French law. See Reid, “Liability for dangerous activities: a comparative 
analysis”, p. 755. More generally, it is pointed out that while “[n]o 

ing from ultrahazardous activities is strict but limited. The 
operator’s liability gained ground for several reasons and 
principally on the basis of the belief that one who creates 
high risks seeking economic benefit must bear the burden 
of any adverse consequences of controlling the activity. 
This also came to be called in broad terms the polluter 
pays principle. While the polluter pays principle itself can-
not be termed as having acquired the status of a general 
principle of international law,77 the operator’s liability for 

basic definition of the operator generally applied has been developed … 
recognition has been gained for the notion that by operator is meant one 
in actual, legal or economic control of the polluting activity” (Larsson, 
The Law of Environmental Damage: Liability and Reparation, p. 401). 
It should be clear, however, that the term operator would not include 
employees who work in or are in control of the activity at the relevant 
time. See Annex VI to the Protocol on Environmental Protection to the 
Antarctic Treaty: Liability Arising from Environmental Emergencies, 
art. 2 (c), which States that “ ‘[o]perator’ means any natural or juridical 
person, whether governmental or non-governmental, which organises 
activities to be carried out in the Antarctic Treaty area. An operator 
does not include a natural person who is an employee, contractor, 
subcontractor, or agent of, or who is in the service of, a natural or 
juridical person, whether governmental or non-governmental, which 
organises activities to be carried out in the Antarctic Treaty area, and 
does not include a juridical person that is a contractor or subcontractor 
acting on behalf of a State operator”. The definition of “operator” 
employed in principle 2 (e) of the draft adopted by the Commission in 
2004 is a functional one. For this and for an illustration of the definitions 
on “operator” employed in some conventions, see Yearbook … 2004, 
vol. II (Part Two), pp.  76–77, paras. (26)–(29) of the commentary to 
principle 2.

77 Wolfrum notes that: “Although the International Convention on 
Oil Pollution Preparedness, Response and Co-operation, 1990 and the 
Convention on the Transboundary Effects of Industrial Accidents both 
refer in their Preambles to the polluter-pays principle as being a ‘general 
principle of international environmental law’, such view is not sustained 
in light of the United States’ practice and also in light of the uncertainties 
about its scope and consequences.” (“International environmental law 
…”, p. 19). See generally Sadeleer, op. cit., pp. 21–60. However, the 
polluter pays principle has been endorsed or is being endorsed in different 
national jurisdictions with varying effect. The Indian Supreme Court in 
Vellore Citizens Welfare Forum v. Union of India (All India Reporter 1996, 
vol. 83, Supreme Court Section, p. 2715), ruled that the precautionary 
principle, the polluter pays principle and the new burden of proof, 
supported by articles 21, 47, 48A, and 51A(g) of the Constitution of India, 
have become part of the environmental law of the country (see report 
of the Law Commission of India (footnote 73 above), p. 36). Multiple 
provincial statutes of Canada regarding liability for environmental 
damage and subsequent remediation recognize the principle. In Spain, 
the Spanish courts have relied on the cujus est commodum ejus debet esse 
incommodum principle, that is, the person who derives a benefit from an 
activity must also pay for resulting damage, to impose liability on persons 
for damage caused by mines, waste, damage as result of loss of water, and 
toxic gas. In Japan, with regard to pollution caused by mining activities 
and marine pollution, the polluter pays to clean up the contamination to 
the commons and to restore the victim’s property to its pre-damage state. 
The French legal system endorsed the polluter pays principle in various 
forms. In Epoux Vullion v. Société Immobilière Vernet-Christophe, 
JCP 1971.II.16781, France’s Cour de Cassation held that “the owner’s 
right to enjoy his property in the most absolute manner not prohibited 
by law or regulation is subject to his obligation not to cause damage to 
the property of anyone else which exceeds the normal incommodities 
of neighbourhood”. The Swedish Environmental Code, adopted in 1998, 
which came into force on 1 January 1999, makes the party who is liable, 
to a reasonable extent, for pollution to pay for investigations of possible 
pollution, clean-up and mitigation of damage. The test of reasonableness 
is determined with reference to (a) the length of time elapsed since the 
pollution occurred; (b) environmental risk involved; (c) the operator’s 
contribution. Ireland enacted statutes to integrate, into domestic law, 
international treaties imposing strict liability for oil and hazardous waste 
spills by ships. It is also preparing to implement European directive 
2004/35/CE (see footnote 18 above), which will become effective by 
2007, and which imposed strict liability and the polluter pays principle 
for environmental harm. Irish courts have already begun to rely upon the 
polluter pays principle. In Brazil, strict liability is becoming a standard 
for damage caused by activities which are hazardous or those that harm 

(Footnote 73 continued.)
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ultrahazardous activities could be said to have acquired 
that status.78 The case for strict liability for ultrahazard-
ous or abnormally dangerous activities was held to be the 
most proper technique under both common and civil law 
to enable victims of dangerous and ultrahazardous activ-
ities to recover compensation without having to establish 
proof of fault on the basis of what is often detailed techni-
cal evidence,79 which, in turn, would require on the part of 
victims a complete understanding of the complicated and 
complex operation or activity. The case for strict liability is 
strengthened when the risk has been introduced unilaterally 
by the defendant.80 However, in the case of damage arising 
from hazardous activities, it is fair to designate strict but 
limited liability of the operator at the international level as 
a measure of progressive development of law.81

28. The point, however, should be made that in trans-
forming the concept of strict liability from a domestic, 
national context—where it is well established but with 
all the differences associated with its invocation and 
application in different jurisdictions—into an interna-
tional standard, its ingredients should be carefully defined 
while keeping its basic objective in view, that is, to make 
the person liable, without any proof of fault, for having 

or have a risk of causing harm to the environment. Intent need not be 
proved. Under the National Environmental Management Act (No. 107 
of 1998), of South Africa, strict liability is imposed on operators who 
may cause, have caused or are causing significant pollution, degradation 
or environmental harm. Singapore provides strict liability for criminal 
offences and imposes obligations of clean-up on polluters without the 
need for any intentional or negligent behaviour. 

Note: the information concerning different national laws and practice 
is based on memorandums on national laws prepared by the students of 
the environmental law class of Ms. Dinah Shelton, George Washington 
University Law School, Washington, D.C., for presentation to and on file 
with the Special Rapporteur. See also A/CN.4/543 (footnote 36 above).

78 In A/CN.4/543, the Secretariat of the Commission, after reviewing 
national legislation and practice at the domestic level concerning 
the operation of abnormally dangerous activities or ultrahazardous 
activities, concluded that: 

“The above review of domestic law indicates that strict liability, 
as a legal concept, now appears to have been accepted by most legal 
systems. The extent of activities subject to strict liability may differ; 
in some countries it is more limited than in others. The legal basis 
for strict liability also varies from ‘presumed fault’ to the notion of 
‘risk’, or ‘dangerous activity involved’, etc. However, it is evident 
that strict liability is a principle common to a sizeable number of 
countries with different legal systems which have had the common 
experience of having to regulate activities to which this principle 
is relevant. While States may differ as to the particular application 
of this principle, their understanding and formulation of it are 
substantially similar. Strict liability is also increasingly employed in 
legislation concerning protection of the environment.” 

(Yearbook … 2004 (see footnote 36 above), p. 111, para. 112).
79 See Reid, loc. cit., p. 756. See also A/CN.4/543 (footnote 36 

above), p. 97, para. 23.
80 See also A/CN.4/543 (footnote 36 above) for an interesting review 

of the concept of liability in civil and common law.
81 Consider the hesitation exhibited by the Working Group of the 

Commission on international liability for injurious consequences arising 
out of acts not prohibited by international law in 1996 in designating 
damage arising from all activities covered within the scope of the draft 
principles subject to the regime of strict liability. It may be recalled that 
the Commission noted that the concepts of strict and absolute liability 
which “are familiar and developed in the domestic law in many States 
and in relation to certain [ultrahazardous] activities in international law 
… have not yet been fully developed in international law, in respect to a 
larger group of activities such as those covered by article 1” (Yearbook 
… 1996, vol. II (Part Two), annex I, para. (1) of the general commentary 
to chapter III). In arriving at this conclusion the Working Group had the 
benefit of the survey prepared by the Secretariat on liability regimes 
(Yearbook … 1995, vol. II (Part One), p. 61, document A/CN.4/471).

created a risk by engaging in a dangerous or hazardous 
activity. Such a definition is necessary, not only to capture 
the most positive elements of the concept of strict liability 
as they are obtained in different jurisdictions, and thus to 
make the international standard widely acceptable, but 
also to ensure that the adopted standard truly serves the 
cause of the victims exposed to dangerous activities, thus 
facilitating prompt and effective remedies. 

29. This can be approached in different ways,82 for 
example, by adopting a proper definition of damage as has 
been done in the case of draft principle 1, which defines 
damage as damage to person, property and environment. 
Secondly, while designating strict liability as the standard 
for invoking liability, it may be specified that it is meant 
to include all damage foreseeable in its most generalized 
form and knowledge of the extent of the potential danger 
is not a prerequisite of liability. Further, it may be noted as 
part of application of the rule that it is not open to the op-
erator to plead exemption from the liability on the ground 
that the use involved is a natural one and it is sufficient if 
the use posed a risk of harm to the others.

30. Strict liability, of course, allows some defences and 
international treaties, and national legislation which regu-
late the concept provide for a variety of exceptions.83 How-
ever, in order to highlight the role that the polluter pays 
principle could play in the general scheme of the draft prin-
ciples on the allocation of loss in the case of transboundary 
harm arising out of hazardous activities, it may be oppor-
tune to designate the minimum of such exceptions, namely, 
act of armed conflict, hostilities, civil war or insurrection, 
act of God or nature and the act of a third party—including 
the acts of victims (or contributory negligence).84

C. Notable obligations of State

31. State liability for transboundary damage for either 
ultrahazardous activities or hazardous activities does not 
appear to have support even as a measure of progressive 
development of law. However, a general principle of inter-
national law has clearly emerged, requiring the State to 

82 In making the following suggestions, the Special Rapporteur is 
guided by the helpful observations of Reid, loc. cit., pp. 741–743. See 
also chapter I B of the useful survey of liability regimes prepared by 
the Secretariat (A/CN.4/543 (footnote 36 above), paras. 29–260. The 
Indian Supreme Court, in M. C. Mehta and another v. Union of India and 
others, All India Reporter 1987, vol. 74, Supreme Court Section, p. 1086 
(the Oleum gas leak case), held that in the case of hazardous activities, 
exceptions which could be pleaded to avoid absolute or strict liability, 
such as unforeseeable damage and natural use, were not available (see 
the report of the Law Commission of India (footnote 73 above), p. 30).

83 See A/CN.4/543 (footnote 36 above).
84 Terrorist acts are included in the most recent liability instrument: 

Annex VI to the Protocol on Environmental Protection to the Antarctic 
Treaty: Liability Arising from Environmental Emergencies. Article 8, 
paragraph 1, of Annex VI, which deals with exemptions from liability, 
reads as follows: 

“An operator shall not be liable pursuant to Article 6 if it proves that 
the environmental emergency was caused by: 

(a) an act or omission necessary to protect human life or safety; 
(b) an event constituting in the circumstances of Antarctica a 

natural disaster of an exceptional character, which could not have 
been reasonably foreseen, either generally or in the particular case, 
provided all reasonable preventative measures have been taken that 
are designed to reduce the risk of environmental emergencies and 
their potential adverse impact; 

(c) an act of terrorism; or 
(d) an act of belligerency against the activities of the operator.”



84 Documents of the fifty-eighth session

perform the obligation of due diligence both at the stage of 
authorization of hazardous activities85 and in monitoring the 
activities in progress after authorization and extending into 
the phase when damage might actually materialize, in spite 
of best efforts to prevent same. ICJ, in the case concerning 
the Gabčíkovo-Nagymaros Project, noted the need, and it 
might be said the obligation, for continuous monitoring of 
hazardous activities as a result of “awareness of the vulner-
ability of the environment and the recognition that environ-
mental risks have to be assessed on a continuous basis”.86

32. These obligations in customary law carry with them 
some ancillary duties as well. An extension of this obli-
gation for the purpose of the present draft principles is 
the duty of the State concerned to be ever vigilant and 
be ready to prevent the damage as far as possible, and 
when damage indeed takes place, to mitigate the effects 
of damage with the best available technology.87 States are 
therefore obliged to develop, by way of response meas-
ures, necessary contingency preparedness and employ the 
best means at their disposal once the emergency arises, 
consistent with the contemporary knowledge of risks and 
technical, technological and financial means available to 
manage them. The State is also under an obligation in 
customary law to notify all States concerned in case of 
any emergency arising from the operation of the activity 
in question when the spread of transboundary damage 
is imminent or is a fact.88 Once notified, there is also an 
obligation under customary law upon the States affected 
to take all appropriate and reasonable measures to miti-
gate the damage to which they are exposed.89 It is clear 

85 Closely associated with the duty of prior authorization is the 
duty to conduct an environmental impact assessment (EIA). See Xue, 
op. cit., p. 166. Okowa notes at least five types of ancillary duties 
associated with the obligation to conduct an EIA. One of them is that 
the nature of the activity as well as its likely consequences must be 
clearly articulated and communicated to the States likely to be affected. 
However, she noted that with the exception of a few conventions, it 
is widely provided that the State proposing the activity is the sole 
determinant of the likelihood or seriousness of adverse impact. None 
of the treaties under consideration permit third States to propose 
additional or different assessments if they are dissatisfied with those put 
forward by the State of origin. See Okowa, “Procedural obligations in 
international environmental agreements”, pp. 282–285. On the content 
of an EIA, ibid., p. 282, footnote 25, and p. 286.

86 I.C.J. Reports 1997 (see footnote 41 above), p. 68, para. 112.
87 Ibid, p. 78, para. 140. ICJ stated that it was mindful that in the 

field of environmental protection vigilance and prevention were 
required on account of the often irreversible character of damage to the 
environment and of the limitations inherent in the very mechanism of 
reparation of this type of damage. On the requirement of best available 
technology, see footnote 74 above.

88 Okowa, op. cit., p. 170, who thoroughly analysed the various 
components of the due diligence obligations, including their legal 
status, is very positive about the duty of the State of origin to notify all 
States concerned in case of an emergency situation of the dangers to 
which they have been exposed.

89 In the Gabčíkovo-Nagymaros Project case (see footnote 41 
above), in defence of variant C it implemented on the river Danube 
appropriating nearly 80 to 90 per cent of the water of the river, in the 
face of Hungary’s refusal to abide by the terms of the treaty concluded 
between Czechoslovakia and Hungary in 1977, Slovakia argued that: 
“It is a general principle of international law that a party injured by 
the non-performance of another contract party must seek to mitigate 
the damage he has sustained.” (I.C.J. Reports 1997, p. 55, para. 80). 
ICJ, referring to this principle, noted that “[i]t would follow from such 
a principle that an injured State which has failed to take the necessary 
measures to limit the damage sustained would not be entitled to claim 
compensation for that damage which could have been avoided” (ibid.) 
The Court observed that: “[W]hile this principle might thus provide a 

that the duty of care expected of a State in this regard is 
the duty associated with good governance. Nevertheless, 
it must be borne in mind, given the wide divergence of 
social and economic conditions obtaining among States, 
as principle 11 of the Rio Declaration90 notes so aptly, that 
standards applied by some countries may be inappropri-
ate and of unwarranted economic and social cost to other 
countries, in particular developing countries.91

D. Principle of non-discrimination 
and minimum standards

33. The principle of non-discrimination is referred to in 
paragraph 3 of draft principle 6 and provides that States 
should ensure no less prompt, adequate and effective rem-
edies to transboundary victims than those available to its 
nationals. That principle could thus be seen to be referring 
to both procedural and substantive requirements. The first 
requirement, which is essentially a procedural one, means 
that the State of origin should grant access to justice to the 
residents of the affected State on the same basis as it does 
for its own nationals. This is a requirement which is gain-
ing increasing acceptance in State practice.92 The second, 
the substantive aspect of the requirement of non-discrimi-
nation, on the other hand, raises more difficult issues con-
cerning its precise content and lacks similar consensus.93 
It is suggested that as long as the same substantive level 
of remedies is provided to transboundary victims as that 
made available to nationals, the requirements of the prin-
ciple should be treated as fully complied with.

basis for the calculation of damages, it could not, on the other hand, 
justify an otherwise wrongful act.” (Ibid.) It is a different matter that 
the Court found the implementation of variant C as a wrongful act 
and hence did not go further to examine the principle of the duty of 
the affected States to mitigate the effects of damage to which they are 
exposed. The very willingness of the Court to consider any failure 
in this regard as an important factor in the computation of damages 
to which those States would eventually be entitled amounts to an 
important recognition under general international law of the duty 
imposed on States affected by transboundary harm to mitigate the 
damage to the best extent they can.

90 See footnote 67 above.
91 For a note on some of the general rules of international law 

applicable to the discharge of the duties of due diligence, see Stoll, loc. 
cit., pp. 180–183, and for the need to apply the standard of due diligence 
with due regard for the economic and social factors affecting States, 
pp. 181–182. For a suggestion that “[i]f the State community wishes 
to enhance the technology used, there is the possibility of doing so by 
transferring the appropriate conservation or preventive technology to 
the States which have no access thereto for economic or other reasons”, 
see Wolfrum, “International environmental law …”, pp. 15–16.

92 See Kiss and Shelton, op. cit., pp. 201–203, and Birnie and Boyle, 
op. cit., pp. 269–270. According to the procedural aspect of non-
discrimination, some requirements of the procedural laws of the State of 
origin should be removed; among them are, as Cuperus and Boyle note, 
“security for costs from foreign plaintiffs, the denial of legal aid to such 
plaintiffs, and the rule found in various forms in certain jurisdictions 
that deny jurisdiction over actions involving foreign land” (“Articles 
on private law remedies for transboundary damage in international 
watercourses”, p. 408).

93 Birnie and Boyle note that insofar as it is possible to review 
State practice on such a disparate topic as equal access, it is not 
easy to point to any clear picture (op. cit., pp. 271–274). On the 
limitations of the non-discrimination rule, ibid, pp. 274–275. See 
also Xue, op. cit., pp. 106–107. See further Kiss and Shelton, op. cit., 
pp. 201–203; Birnie and Boyle, op. cit., pp. 269–270; and Dupuy, “La 
contribution du principe de non-discrimination à l’élaboration du droit 
international de l’environnement”. For the view that the principle of 
non-discrimination has become a principle of general international law, 
see Smets, “Le principe de non-discrimination en matière de protection 
de l’environnement”. 
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34. Viewed thus, as paragraph (7) of the commentary to 
draft principle 6 notes, “[f]or all its disadvantages, in pro-
viding access to information, and in ensuring appropriate 
cooperation between relevant courts and national authorities 
across national boundaries, the principle does go beyond 
the requirement that States meet a minimum standard of 
effectiveness in the availability of remedies for transbounda- 
ry claimants”.94 As the same commentary notes, the disad-
vantage remains that principle 6, paragraph 3, does not, and 
given the economy of the draft, cannot “alleviate or resolve 
problems concerning choice of law”, which are a significant 
factor and at the moment an “obstacle” to the delivery of 
“prompt, adequate and effective judicial recourse and rem-
edies to victims”.95 States, with the assistance of the appro-
priate professional bodies, must continue to strive both bilat-
erally and multilaterally to alleviate these problems.

35. In some regions, the content of minimum standards is 
continually being improved. However, to achieve such mini-
mum standards at the global level there has to be a greater 
economic, social and political integration of values among 
different States and across regions in the world.96 Thus, while 
absolute equality cannot be ensured in all jurisdictions by 
way of global common minimum standards, it should still be 
possible to suggest that the principle of non-discrimination 
does assume that suitable remedies and adequate compen-
sation would be available to nationals in the first instance 
in case of any damage arising from hazardous activities and 
that the same remedies and levels of compensation would be 
available to the transboundary victims as well.

E. Ensuring prompt and adequate compensation

36. Draft principle 3 refers to prompt and adequate 
compensation as the main objective of the draft princi-
ples. The standard of promptness and adequacy, which 
is observed to be the most significant contribution of the 
scheme adopted by the Commission in 2004, is a standard 

94 Yearbook … 2004, vol. II (Part Two), p. 88.
95 Ibid., para. (8) of the commentary to principle 6.
96 Xue , op. cit., makes the point well when she notes first that  

“[d]amage recovery is not a matter merely concerning judicial justice, 
but an economic issue requiring resource allocation” (p. 107), and 
secondly, that “[e]ven within an ecological system, where each and 
every portion of the resources is physically interrelated, national 
boundaries cannot simply be overlooked, since different political, 
economic, and social systems exist within them” (p. 108).

that has support in the Trail Smelter case,97 principle 10 
of the Rio Declaration98, article 235, paragraph 2, of the 
United Nations Convention on the Law of the Sea, arti-
cle 2, paragraph (1), of the draft articles on remedies for 
transboundary damage in international watercourses, pre-
pared by the International Law Association in 1996,99 and 
in human rights law precedents.100

37. In this connection, it should be clarified that “prompt-
ness” refers to the procedures that would govern access to 
justice and rendering necessary decisions in accordance with 
the law of the land determining the compensation payable in 
a given case. This is also a necessary criterion to be empha-
sized in view of the fact that litigation in domestic courts 
involving claims of compensation could be costly and pro-
tracted over several years. To render access to justice more 
widespread, efficient and prompt, suggestions have been 
made to establish special national or international environ-
mental courts.101 On the other hand, “adequate” compensa-
tion could refer to any number of things.102 For example, the 
lump-sum amount of compensation agreed upon as a result 
of negotiations between the operator or the State of origin 
and the victims or other States concerned following the con-
solidation of claims of all the victims of harm is an adequate 
compensation. Compensation awarded by a court as a result 
of the litigation entertained in its jurisdiction is adequate 
as long as the requirement of due process of law is met. 
In any case, as long as compensation awarded is not arbi-
trary or grossly disproportionate to the damage actu-
ally suffered, even if less than full it can be regarded as 
adequate. In other words, adequacy is not intended to denote 
“sufficiency”.

97 UNRIAA, vol. III (Sales No. 1949.V.2), p. 1905.
98 See footnote 67 above.
99 Cuperus and Boyle, loc. cit., p. 405.
100 For helpful guidance on the strength of the principle of prompt 

and adequate compensation, see Boyle, loc. cit., p. 18.
101 See Rest, “Need for an international court for the environment? 

Underdeveloped legal protection for the individual in transnational 
litigation”. At the national level, the Law Commission of India made 
a very persuasive case for the establishment of national environmental 
courts in India (see footnote 73 above). Access to justice, particularly in 
environmental matters, is an essential facet of article 21 of the Constitution 
of India. Australia and New Zealand already have environmental courts. 

102 For an exhaustive enumeration of the implementation of the 
principle of prompt, adequate and effective compensation in practice, 
see Lefeber, op. cit., pp. 229–311.

chapter III

Final form of the draft principles

38. It must first be observed that, although the projects 
on prevention and on allocation of loss in case of damage 
(including liability) were conceived originally as integral, 
they have actually proceeded substantively at two different 
levels. The draft articles on prevention of transboundary 
harm for hazardous activities were developed with a wide 
consensus on the content, which received ever growing 
acceptance in State practice and even more importantly, rec-
ognition in judicial decisions around the world. On the other 
hand, the draft principles on the allocation of loss in the case 
of transboundary harm arising out of hazardous activities 

are built upon some general principles on which wide con-
sensus exists. For example, the basic objective of the draft 
principles, the obligation to provide prompt and adequate 
compensation to victims of transboundary damage, is well 
accepted in State practice and national judicial decisions, and 
some commentators treat it as a general principle of interna-
tional law. Accordingly, at least one commentator suggested 
that the Commission should consider changing the lan-
guage in draft principle 4, paragraph 1 and draft principle 6,  
paragraphs 1 and 3, from a mere recommendatory form to a 
more prescriptive one by replacing the word “should” with 
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the word “shall” if the progress of the Commission on this 
important subject is not to be reduced to a mere “illusion”.103

39. However, concerning the complex of associated obli-
gations which are equally important for giving full effect 
to the basic obligation, it appears time is needed for them 
to gain judicial recognition and affirmation in State prac-
tice. The obligations of conduct and the due diligence obli-
gations which the draft principles suggest that the State 
should bear to give full effect to the principle of prompt 
and adequate compensation to the victims of transboundary 
damage arising out of hazardous activities, in contrast to 
the obligations of due diligence imposed upon the State in 
the context of prevention, require greater and more uniform 
acceptance in the practice of States. They also await confir-
mation by judicial decisions around the world, as these are 
still few and far between. By way of illustration the follow-
ing principles may be referred to in this regard: the obliga-
tion of a State to arrange for a wider net of funds, includ-
ing the obligation to participate in such a fund to meet the 
claims of compensation when they cannot be met by the 
operator either because of the limited liability accepted in 
the law of the land or of insolvency; the obligation of a 
State to ensure, and the obligation of the operator to obtain, 
adequate levels of insurance cover for the risk-bearing haz-
ardous operation;104 the duty of a State to install a level of 
contingency preparedness and to possess a technical and 
economic capacity proportional to the risk of the operation; 
and the further duties of a State not only to monitor tech-
nologically complex operations, but also to institute effec-
tive response measures in case of an incident; and the duty 
to move beyond the basic principle of non-discrimination 
and provide for administrative and judicial remedies and 
compensation consistent with certain minimum standards 
on which there is not yet any sufficient clarity or consensus.

40. It is not difficult to see why the international consen-
sus is slow in coming. There are differences in legal systems 
and among the practices of States even when they have 
similar legal systems. The difficulties inherent in any exer-
cise of harmonization at the global level are also obvious. 
Political realities, priorities of development and the resource 
constraints of developing countries are other factors. These 
points are borne out by a survey of the legal status of the prin-
ciples noted above and in the previous reports and as part of 
conclusions reached by the Special Rapporteur in his second 
report on the legal regime for the allocation of loss in case 
of transboundary harm arising out of hazardous activities.105

41. It may also be recalled that in the past the Commis-
sion discussed the matter of the form in which the end prod-
uct of the present subject matter could be adopted. While 
one suggestion was to adopt it in the form of a “framework 
arrangement” without drafting primary rules, another sug-
gestion was to adopt it as guidelines to assist States in giving 

103 Boyle, loc. cit., p. 19.
104 In the context of the European Union negotiations on the liability 

for environment, it is said that agreement on the directive was reached 
after nearly 15 years, and one of the last issues holding up the agreement 
was the issue concerning insurance. The compromise was to make the 
requirement of insurance optional and not mandatory (see “EU agrees to 
make polluters pay for environmental damage”, Agence France Presse 
(21 February 2004), cited in the Swedish national law memorandum 
prepared by students of the George Washington University Law School 
(see footnote 77 above), p. 17, on file with the Special Rapporteur.

105 Yearbook … 2004, vol. II (Part One), document A/CN.4/540, 
p. 75, para. 36, conclusion (10).

more positive content to the basic duty of cooperation. “In 
the event”, notes Sinclair, “no final decision was taken on 
the form of eventual end-product, although it emerges from 
the debate that the topic might not yield to the treatment the 
Commission usually applies to the drafting of articles for 
eventual incorporation in a convention”.106

42. There is value in couching the entire end product 
in a more prescriptive form, only if it is possible and fea-
sible.107 Equally, it cannot be denied that there is value 
in casting the end product in the form of draft principles 
when that is the best course available for lack of a bet-
ter alternative.108 The commentary to the draft principles 
noted this when it stated that:

On balance, the Commission concluded that the draft principles 
would have the advantage of not requiring a potentially unachievable 
harmonization of national laws and legal systems. It is also of the view 
that the goal of widespread acceptance of the substantive provisions is 
more likely to be met if they are cast as recommended draft principles.109

43. Such widespread consensus and the inherent merits 
of the principles themselves would have utility for judges 
and statesmen to give them effect in the domestic and 
international arena. This might pave the way for eventual 
codification of international law on the subject by interna-
tional agreement.

44. Given this reality, it seems appropriate, in the view 
of the Special Rapporteur, to confirm that the end prod-
uct of the topic on allocation of loss be cast in the form 
of draft principles. However, the Commission may give 
some serious consideration to reflecting the basic obliga-
tion on the duty to pay compensation and the right to seek 
remedies in language that is more prescriptive.

106 Sinclair, op. cit., p. 38.
107 It is stated that: “Concrete obligations (actions and specific 

measures) tend to be more stringent and rigorous, and monitoring of 
compliance with concrete obligations is ceteris paribus considerably 
easier than doing it with regard to other categories of obligations. In 
addition, concrete obligations have a potential for preventing disputes, 
especially if obligations are at the same time implicitly or automatically 
constituting direct rights for Parties, such as obligations relating to 
transboundary activities (e.g., the 1998 Rotterdam Convention on 
the Prior Informed Consent Procedure for Hazardous Chemicals and 
Pesticides in International Trade (PIC Convention) and the [Cartagena 
Protocol on Biosafety] CPB)” (Koester, “Global environmental 
agreements: drafting, formulation and character”, p. 170). However, most 
multilateral environmental agreements are a good example of “the art 
of the possible”, because they are adopted by consensus. The process 
has been described as a strong tendency to seek the “lowest common 
denominator”, and “in even more pessimistic ways”. But the fact is “that 
countries desire to become parties and therefore promote provisions with 
which they will be able to comply, assessing to that end not only to what 
extent, for example, amendments of national legislation are needed, but 
also to what extent they are feasible, their economic consequences, etc. 
Considerations like this can hardly be criticised” (ibid.).

108 “[I]t has been observed that ‘soft’ law instruments provide for 
many advantages such as willingness to adopt clear (and ambitious) 
commitments, which are more effective because they are more 
easily translated into specific actions and more readily reviewed 
and evaluated. Research has also demonstrated that the influence of 
‘soft’ law instruments on behaviour can be very positive, and that the 
‘benefits of non-binding instruments due to several reasons often [are] 
most evident when applied in tandem with legally binding measures’. 
So ‘soft’ law instruments can be a means to further effectiveness. 

Furthermore, such instruments can improve compliance and serve 
as tools for preventing disputes to the extent they provide clarity about 
the detailed and precise content of commitments under the treaty.” 
(Ibid., p. 174)

109 Yearbook … 2004, vol. II (Part Two), p. 68, para. (14) of the 
general commentary.
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chapter Iv

Relationship between the draft principles and the draft articles on prevention

45. The question then arises as to the relationship 
between the draft articles on prevention of transbounda-
ry harm from hazardous activities, which are awaiting 
further action in the General Assembly, and the draft 
principles on the allocation of loss in the case of trans-
boundary harm arising out of hazardous activities. It is 
suggested that it may be feasible for the General Assem-
bly to adopt the draft articles on prevention. Indeed, 
in 2001 the Commission recommended to the General 
Assembly the elaboration by the Assembly of a con-
vention on the basis of the draft articles on prevention. 
As appropriate, this may be done in a review within a 
working group of the Sixth Committee. Such a review 
may consider including some elements of liability in the 
draft articles on prevention in the form of a draft article 
on liability to endorse the obligation of States to ensure 
effective judicial access and remedies and prompt and 
adequate compensation to victims of transboundary 

damage. The same draft article could note that this basic 
obligation should be achieved keeping in view the draft 
principles on allocation of loss which the Commission 
may wish to finalize in the second and final reading. 
These draft principles could be annexed in a separate 
part of any accompanying resolution. 

46. The other possibility is to treat the prevention and 
liability aspects, although interrelated, entirely separately. 
Two separate resolutions may be adopted by the General 
Assembly, endorsing and adopting the draft articles on 
prevention of transboundary harm from hazardous ac-
tivities on the one hand, and draft principles on the allo-
cation of loss in the case of transboundary harm arising 
out of hazardous activities on the other. The Commission 
could suggest these possibilities to the Assembly. Eventu-
ally, this is essentially a matter for the Assembly to decide 
after due consideration of the matter.


