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Procedure for acceptances of reservations

1. According to the provisional general outline of this
study,* the second section of part 11l (on the formulation
and withdrawal of reservations, acceptances and objec-
tions) should deal with the formulation of acceptances of
reservations and be structured as follows:

B. Formulation of acceptances of reservations

1. Procedure regarding formulation of an acceptance (1969 and
1986, art. 23, paras. 1 and 3);

2. Implicit acceptance (1969 and 1986, art. 20, paras. 1 and 5);

3. Obligations and express acceptance (1969 and 1986, art. 20,
paras. 1-3?).2

2. Subject to transposing sections B (Formulation of
acceptances of reservations) and C (Formulation and
withdrawal of objections to reservations), the explanation
for which had already been given by the Special Rappor-
teur in the eighth report on reservations to treaties,* the
following should be noted with respect to this framework:

(a) First, unlike the case of reservations and objec-
tions and following the example of articles 22 and 23,
paragraph 4, of the 1969 and 1986 Vienna Conventions,’
it does not mention the withdrawal of acceptances, which
appear to be considered as irreversible;®

(b) Secondly, it should be noted that only questions
relating to the form and procedure for the formulation of
acceptances of reservations will be addressed; in accord-
ance with the provisional plan of the study,” difficulties
relating to their effects will be covered in subsequent
chapters. The focus at this stage should be on how and
under what procedural conditions a State or international
organization may expressly accept a reservation by leav-
ing open the question of whether and under which cir-
cumstances such an express acceptance is necessary for
the sake of “establishing” the reservation (within the
meaning of the chapeau of article 21, paragraph 1, of the
1969 and 1986 Vienna Conventions).

3. As in the case of objections, each of the questions
dealt with in this section will be presented in the follow-
ing manner:

! Yearbook ... 1996, vol. 1l (Part One), document A/CN.4/477 and
Add.1, p. 48, para. 37. See also Yearbook ... 2002, vol. Il (Part One),
document A/CN.4/526 and Add.1-3, p. 9, para. 18.

2 Any reference to article 20, paragraph 2, is obviously erroneous:
in no way does this provision either specify or imply that the accept-
ance of a reservation to a limited treaty must be express (see para-
graphs 41-44 below).

% Yearbook ... 1996 (see footnote 1 above). The parenthetical refer-
ences relate to the relevant provisions of the Vienna Convention on the
law of treaties (hereinafter the 1969 Vienna Convention) and the Vienna
Convention on the Law of Treaties between States and International
Organizations or between International Organizations (hereinafter the
1986 Vienna Convention).

4 Yearbook ... 2003, vol. 1l (Part One), document A/CN.4/535 and
Add.1, p. 42, para. 69.

° “The withdrawal of a reservation or of an objection to a reserva-
tion must be formulated in writing.”

¢ See paragraphs 91-95 below.

" See Yearbook ... 1996 (footnote 1 above), p. 49, para. 37, part IV
(Effects of reservations, acceptances and objections), sects. B-C.

(a) Tothe extent that they are covered by express pro-
visions of the 1969 and 1986 Vienna Conventions, these
provisions will be discussed in the light of the travaux
préparatoires;

(b) Such provisions, which should be reproduced in
the Guide to Practice, will then be supplemented on the
basis of an in-depth study, as far as possible, of practice,
jurisprudence and legal doctrine;

(c) This should result in draft guidelines which are
sufficiently clear to enable users of the Guide to find
answers to any questions they may have in practice.

4. Under the provisions of the 1969 and 1986 Vienna
Conventions, save in exceptional cases, the acceptance of
a reservation, which is not always necessary for a reser-
vation to be established,® may be either express, tacit or
implicit (sect. 1). It is assumed that the tacit (or implicit)
acceptance results from silence on the part of contract-
ing States or international organizations during a specific
period or at a time when they should have objected; thus,
no procedural difficulty is likely to arise, contrary to what
occurs when the acceptance is express (sect. 2), including
in the particular case of reservations to constituent instru-
ments of international organizations (sect. 3). In every
case, whether express or tacit, the acceptance of a reser-
vation is irreversible (sect. 4).

1. EXPRESS OR TACIT ACCEPTANCE OF RESERVATIONS

5. In accordance with article 20, paragraph 5,° of the
1986 Vienna Convention:

For the purposes of paragraphs 2 and 4,"° and unless the treaty other-
wise provides, a reservation is considered to have been accepted by a
State or an international organization if it shall have raised no objection
to the reservation by the end of a period of twelve months after it was
notified of the reservation or by the date on which it expressed its con-
sent to be bound by the treaty, whichever is later.

6. Acceptance of a reservation is therefore defined as the
absence of an objection and occurs in principle when an
objection is not raised under either of the two conditions
specified by this provision: by the date of receipt of the
notification of the reservation or the date of the expression
of consent to be bound. In these two cases, which are con-
ceptually distinct but yield identical results in practice,
silence is tantamount to acceptance without the need for a
formal unilateral statement. This does not mean, however,
that acceptance is necessarily tacit: nothing prevents a

® See paragraph 8 below.

° This article is entitled “Acceptance of and objection to reserva-
tions”. Unlike the English text, the French version of the two Vienna
Conventions keeps the word “acceptance” in the singular but leaves
“objections” in the plural. This distortion, which appeared in 1962 (see
Annuaire de la Commission du droit international 1962, vol. |, 663rd
meeting, p. 248, Yearbook ... 1962, vol. |, p. 223 (text adopted by the
Drafting Committee); Annuaire ... 1962, vol. 1l, document A/5209,
p. 194, and Yearbook ... 1962, ibid., p. 176) was never corrected or
explained.

0 Paragraph 2 refers to reservations to treaties with limited par-
ticipation; paragraph 4 establishes the effects of the acceptance of res-
ervations and objections in all cases other than those of reservations
expressly authorized by the treaty, treaties with limited participation
and the constituent acts of international organizations.
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State or an international organization from expressly for-
mulating it, and such acceptance may be binding, which
is implied by the phrase “unless the treaty otherwise pro-
vides”—even if it was inserted in this provision for other
reasons—and the omission, in paragraph 5, of any refer-
ence to article 20, paragraph 3, which does indeed require
a particular'? form of acceptance.

7. It has been argued nevertheless that this division
between formal acceptances and tacit acceptances of res-
ervations disregards the necessary distinction between
two forms of acceptance without a unilateral statement,
which could be either tacit or implicit. Furthermore,
according to some authors, reference should be made to
“early” acceptance when the reservation is authorized
by the treaty: “Reservations may be accepted, accord-
ing to the Vienna Convention, in three ways: in advance,
by the terms of the treaty itself, in accordance with Arti-
cle 20(1).”® None of these arguments, in the view of the
Special Rapporteur, should be reflected in the Guide to
Practice.

8. With respect to so-called “early” acceptances, the
Commission’s commentary on draft article 17 (current
article 20) clearly indicates that:

Paragraph 1 of this article covers cases where a reservation is
expressly or impliedly authorized by the treaty; in other words, where
the consent of the other contracting States has been given in the treaty.
No further acceptance of the reservation by them is therefore required.*

In fact, the silence of the other parties does not constitute
a tacit acceptance: in the absence of a conflicting provi-
sion of the treaty, an acceptance is simply not a condition
for a reservation to be established; it is established ipso
facto by virtue of the treaty. Although this does not pro-
hibit States from expressly accepting a reservation of this
kind, such an express acceptance is a redundant act, with
no specific effect, and of which, in any case, there is no
example known to the Special Rapporteur. Therefore, it
would not be useful to explore this possibility within the
framework of the Guide to Practice.”

9. The same applies to the distinction made by some
authors based on the two cases provided for in article 20,
paragraph 5, of the 1969 and 1986 Vienna Conventions
between “tacit” and “implicit” acceptances, depending on
whether or not the reservation has already been made at
the time when the other interested party expresses its con-
sent to be bound. In the former case, the acceptance would
be implicit; in the latter, it would be tacit.’® In the former
case, States or international organizations are deemed
to have accepted the reservation if they have raised no

1 See paragraph 31 below.

12 See paragraphs 60—90 below.

3 Greig, “Reservations: equity as a balancing factor?”, p. 118. This
article is perhaps the most thorough study of the rules which apply to
the acceptance of reservations (see especially pages 118—135 and 153).

1 Yearbook ... 1966, vol. 1l, document A/6309/Rev.1, p. 207,
para. (18).

* The rule set out in article 20, paragraph 1, must be borne in mind;
it would be more logical to do so, however, in the part of the Guide
concerning the effects of acceptances of reservations.

% Greig, loc. cit., p. 120; Horn, Reservations and Interpretative

Declarations to Multilateral Treaties, pp. 125-126; Miiller, “Conven-
tion de Vienne de 1969: article 20”, p. 816, para. 35.

objection thereto when they express their consent to be
bound by the treaty. In the latter case, the State or interna-
tional organization has a period of 12 months to raise an
objection, after which it is deemed to have accepted the
reservation.

10. Although the result is the same in both cases—the
State or international organization is deemed to have
accepted the reservation if no objection has been raised at
a specific time—their grounds are different. With respect
to States or international organizations which become
Contracting Parties to a treaty after the formulation of
a reservation, the presumption of acceptance is justified
not by their silence, but rather the fact that this State or
international organization, aware of the reservations
formulated,'” accedes to the treaty without objecting to
the reservations. The acceptance is thus implied in the act
of ratification of or accession to the treaty, that is, in a
positive act which fails to raise objections to reservations
already formulated.'® With respect to States or interna-
tional organizations which are already parties to a treaty
when the reservation is formulated, however, the situa-
tion is different: it is their protracted silence—generally
for a period of 12 months—or, in particular, the absence
of any objection on their part, which is considered as an
acceptance of the reservation. This acceptance is there-
fore inferred only from the silence of the State or interna-
tional organization concerned; it is tacit.

11. In fact, this doctrinal distinction is of little interest
in practice and should probably not be reflected in the
Guide to Practice. It is sufficient, for practical purposes,
to distinguish the States and international organizations
which have a period of 12 months to raise an objection
from those which, not yet being parties to the treaty at
the time of the formulation of the reservation, have time
for consideration until the date of expression of their con-
sent to be bound by the treaty, which nevertheless does
not prevent them from raising an objection before this
date.’® This is an issue of a time period, however, not of
a definition.

12.  Another question relates to the definition itself of
tacit acceptances. It may well be asked whether in some
cases an objection to a reservation is not tantamount to a
tacit acceptance thereof.

13. This paradoxical question stems from the wording
of article 20, paragraph 4 (b), of the 1986 Vienna Conven-
tion. The paragraph states:

An objection by a contracting State or by a contracting organiza-
tion to a reservation does not preclude the entry into force of the treaty
as between the objecting State or international organization and the
reserving State or organization unless a contrary intention is definitely
expressed by the objecting State or organization.

It thus seems to follow that in the event that the author of
the objection raises no objection to the entry into force

7 See paragraph 39 below.

18 See Miiller, “Convention de Vienne de 1969: article 20”, p. 816,
para. 36. See also draft article 10, paragraph (5), Yearbook ... 1950,
vol. I, document A/CN.4/23, report on the law of treaties, by J. L. Bri-
erly, p. 241, para. 100.

1® See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
paras. 76-84.
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of the treaty between itself and the reserving State, an
objection has the same effects as an acceptance of the res-
ervation, at least concerning the entry into force of the
treaty (and probably the *“establishment” of the reserva-
tion itself).

14. This question, which involves much more than
purely hypothetical issues, nevertheless primarily con-
cerns the problem of the respective effects of accept-
ances and objections to reservations. It relates more to
the part of the Guide to Practice which deals with these
effects. At the present stage, it is probably sufficient to
make reference to it in the commentary on draft guide-
line 2.8.1.%°

15. In the light of these observations, for the purpose
of defining and categorizing acceptances, it is probably
sufficient to indicate in the heading of the section of the
Guide to Practice on the formulation of objections:

“2.8 Formulation of acceptances of reservations

“1. The acceptance of a reservation arises from the
absence of objections to the reservation formulated by a
State or international organization on the part of the con-
tracting State or contracting international organization.

“2. The absence of objections to the reservation may
arise from a unilateral statement in this respect [(express
acceptance)] or silence kept by a contracting State or
contracting international organization within the periods
specified in guideline 2.6.13 [(tacit acceptance)].”

Even if the bracketed comments may only be used in
the commentaries on draft guideline 2.8, their inclusion
in parentheses in the text itself would probably have the
advantage of emphasizing the guideline’s “definitional”
role.

16. Draft guideline 2.8 limits the potential authors of
an acceptance to contracting States and organizations
alone. This is easily explained: article 20, paragraph 4,
takes into consideration only acceptances made by a con-
tracting State or contracting international organization,
and article 20, paragraph 5, applies the presumption of
acceptance only for States which are parties to the treaty.
Thus, a State or an international organization which on
the date when notice of the reservation is given is not yet
a Contracting Party to the treaty will be considered as
having accepted the reservation only on the date when it
expresses its consent to be bound, that is, the date when
it definitively becomes a contracting State or contract-
ing organization. It is a different matter, however, for the
limited treaties referred to in article 20, paragraph 2, of
the 1969 and 1986 Vienna Conventions? and constituent
instruments of international organizations provided for in
paragraph 3 of that article.?

17. Furthermore, in keeping with the purpose of sec-
tion 2 of the Guide to Practice in which it is meant to
appear, the definition of acceptances to reservations given

0 See paragraphs 25-26 below.
2t See paragraphs 41-44 below.
22 See paragraphs 60—90 below.

in draft guideline 2.8 is purely descriptive and is not
intended to establish cases in which it is possible or neces-
sary to resort to either of the two possible forms of accept-
ances. It arises from both the text of the 1969 and 1986
Vienna Conventions and their travaux préparatoires and
the practice that tacit acceptance is the rule and express
acceptance the exception.

18. In the ICJ advisory opinion on reservations to the
Convention onthe Preventionand Punishment of the Crime
of Genocide, the Court had emphasized that the “very
great allowance made for tacit assent to reservations”?
characterized international practice which was becoming
more flexible with respect to reservations to multilateral
conventions. Although, traditionally, express accept-
ance alone had been considered as expressing consent by
other contracting States to the reservation,? this solution,
already outdated in 1951, no longer seemed practicable
owing to, as the Court stated, “the very wide degree of
participation”? in some of these conventions.

19. Despite the different opinions expressed by the
members of the Commission during the discussion of arti-
cle 10 of the draft of Mr. Brierly in 1950,% which asserted,
to a limited degree,”” the possibility of consent to reser-
vations by tacit agreement,?® Mr. H. Lauterpacht and Sir
Gerald Fitzmaurice have also allowed for the principle of
tacit acceptance in their drafts.?® This should come as no
surprise. In the traditional system of unanimity widely
defended by the Commission’s first three Special Rappor-
teurs on the law of treaties, the principle of tacit accept-
ance is bound to be included to avoid excessive periods of
legal uncertainty: owing to the lack of presumption in this
respect, the protracted silence of a State party to a treaty
could hinder the outcome of the reservation and challenge
the status of the reserving State in relation to the treaty for
an indefinite period.

20. In that light, although the principle of tacit consent
does not meet the same requirements in the “flexible” sys-
tem ultimately upheld by the fourth Special Rapporteur of
the Commission on the law of treaties, it maintains some
merits and advantages. In his first report, Sir Humphrey
Waldock upheld the principle in the draft articles which

2 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951,
p. 21.

2 Imbert, Les réserves aux traités multilatéraux, p. 104. The author
refers to the work of Kappeler, Les réserves dans les traités internatio-
naux, pp. 40-41.

% See footnote 23 above.

% Yearbook ... 1950, vol. 1, 53rd meeting, pp. 92-95, paras. 41-84.
Mr. el-Khoury even went so far as to say that the mere silence of a State
should not be regarded as acceptance, but rather as a refusal to accept
the reservation (ibid., p. 94, para. 67); this view remained, however, an
isolated view.

2 Mr. Brierly’s draft article 10 in fact envisaged only cases of
implicit acceptance, that is, cases where a State accepted all existing
reservations to a treaty of which it was aware when it acceded thereto.
For the text of draft article 10, see Yearbook ... 1950 (footnote 18
above), pp. 238-242.

2 n fact, this was rather a matter of implicit acceptance (see para-
graph 9 above).

2% See the summary of the position of the Special Rapporteurs and
of the Commission in Yearbook ... 1962, vol. 11, document A/CN.4/144

and Add.1, first report on the law of treaties by Sir Humphrey Waldock,
pp. 66-67, para. (14).
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he had submitted to the Commission.* He put forward the
following explanation for doing so:

It is ... true that, under the “flexible” system now proposed, the accept-
ance or rejection by a particular State of a reservation made by another
primarily concerns their relations with each other, so that there may not
be the same urgency to determine the status of a reservation as under
the system of unanimous consent. Nevertheless, it seems very unde-
sirable that a State, by refraining from making any comment upon a
reservation, should be enabled more or less indefinitely to maintain an
equivocal attitude as to the relations between itself and the reserving
State.*

21. The provision which would become the future arti-
cle 20, paragraph 5, was ultimately adopted by the Com-
mission without any discussion.® During the United
Nations Conference on the Law of Treaties, article 20,
paragraph 5, also raised no problem and was adopted with
the inclusion of the almost useless® clarification “unless
the treaty otherwise provides” as the only amendment.®

22. The work of the Commission concerning the law
of treaties between States and international organizations
or between international organizations has not greatly
changed or challenged the principle of tacit consent.
Nevertheless, the Commission had decided to assimilate
international organizations with States concerning the
issue of tacit acceptance.®® Following criticism made by
some States,* the Commission decided to refrain “from
saying anything in paragraph 5 of article 20, concern-
ing the problems raised by the protracted absence of any
objection by an international organization”, but “without
thereby rejecting the principle that even where treaties are
concerned, obligations can arise for an organization from
its conduct”.®” Draft article 20, paragraph 4, adopted by
the Commission thus echoes article 20, paragraph 5, of
the 1969 Vienna Convention word for word.* During

% See draft article 18, paragraph 3, of his first report (ibid., p. 61 and
pp. 66—68, paras. (14)—(17); reformulated in draft article 19, para. 5, in
his fourth report (Yearbook ... 1965, vol. 11, document A/CN.4/177 and
Add.1 and 2, p. 50).

3 Yearbook ... 1962 (footnote 29 above), p. 67, para. (15).

2 Yearbook ... 1965, vol. 1, 816th meeting, pp. 283-284,
paras. 43-53; see also Imbert, op. cit., p. 105.

* On the meaning of this part of the provision, see paragraphs 30-31
below.

#United States amendment (A/CONF.39/C.1/L.127), Official
Records of the United Nations Conference on the Law of Treaties, First
and Second Sessions, Vienna, 26 March—24 May 1968 and 9 April-22
May 1969, Documents of the Conference (United Nations publica-
tion, Sales No. E.70.V.5), report of the Committee of the Whole on its
work at the first session of the Conference (A/CONF.39/14), p. 136,
para. 179 (vi) (a). Two other amendments which would have deleted
the reference to paragraph 4 (Australia) (A/CONF.39/C.1/L.166, ibid.,
para. 179 (vii)) and replaced article 17 with new wording limiting the
period for the presumption to six months (Union of Soviet Socialist
Republics) (A/CONF.39/C.1/L.115, ibid., p. 133, para. 175 (a)) were
either not adopted or withdrawn.

% See draft articles 20 and 20 bis adopted on first reading, Yearbook
... 1977, vol. I (Part Two), pp. 111-112.

% See Yearbook ... 1981, vol. Il (Part Two), annex Il, p. 182,
sect. A.2 (Byelorussian Soviet Socialist Republic), p. 190, sect. A.12
(Ukrainian Soviet Socialist Republic), sect. A.13 (Union of Soviet
Socialist Republics) and p. 201, sect. C.I (Council for Mutual Economic
Assistance); see also the summary by the Special Rapporteur, Mr. Paul
Reuter, in his tenth report, Yearbook ... 1981, vol. Il (Part One), docu-
ment A/CN.4/341 and Add.1, p. 61, para. 75.

8" Yearbook ... 1982, vol. Il (Part Two), p. 36, para. (6) of the com-
mentary to draft article 20.

% Ibid., para. (4).

the United Nations Conference on the Law of Treaties,
assimilation between States and international organiza-
tions was nevertheless reintroduced on the basis of several
amendments in this respect® and thorough discussions.*

23. In line with the procedure followed in adopting draft
guideline 1.1* (which reproduces the wording of article 2,
paragraph 1 (d), of the 1986 Vienna Convention), it seems
that the Commission’s Guide to Practice should include a
draft guideline reflecting article 20, paragraph 5, of that
Convention. This provision cannot be reproduced word
for word, however, as it refers to other paragraphs in the
same article which do not belong in the part of the Guide
to Practice having to do with the formulation of reserva-
tions, acceptances and objections.

24. This problem could easily be resolved by removing
the reference to paragraphs 2 and 4 in paragraph 5. These
provisions discuss cases in which unanimous acceptance
is, and is not, required in order for the reservation to be
established and this is a question of validity, not of pro-
cedure; these provisions are not, therefore, directly relevant
to the question of the formulation (in the procedural sense
of the word) of reservations, acceptances and objections,
the only question that is relevant in the context of part Il
of the Guide to Practice. However, in order to remain true
to the spirit of article 20 of the 1969 and 1986 Vienna Con-
ventions, it might be useful to specify that cases in which
an express acceptance is required are excluded.

25. This clarification appears in square brackets in draft
guideline 2.8.1 bis, which might be worded as follows:

“2.8.1 bis Tacit acceptance of reservations

“Unless the treaty otherwise provides [or, for some
other reason, an express acceptance is required], a res-
ervation is considered to have been accepted by a State
or an international organization if it shall have raised no
objection to the reservation by the end of a period of 12
months after it was notified of the reservation or by the
date on which it expressed its consent to be bound by the
treaty, whichever is later.”

26. However, if the Commission decides to retain
draft guideline 2.6.13 (Time period for formulating an
objection),* the above wording, if adopted, would have
the disadvantage of repeating draft guideline 2.6.13
almost word for word. Therefore, in order to avoid
redundancies, draft guideline 2.8.1 could simply refer
to draft guideline 2.6.13, as follows:

® Austria  (A/CONF.129/C.1/L.33), Cape Verde (A/CONF.129/
C.1/L.35) and China (A/CONEF.129/C.1/L.18, proposing a period of
18 months applicable to States and international organizations), Offi-
cial Records of the United Nations Conference on the Law of Treaties
between States and International Organizations or between Interna-
tional Organizations, Vienna, 18 February—21 March 1986 (United
Nations publication, Sales No. E.94.V.5), vol. Il, Documents of the
Conference, report of the Committee of the Whole (A/CONF.129/13),
pp. 70-71, para. 70 (a), (c) and (d). See also the amendment by Aus-
tralia (A/CONF.129/C.1/L.32), which was finally withdrawn, but which
proposed a more nuanced solution (ibid., para. 70 (b).

O Ibid., vol. |, Summary records of the plenary meetings and of the
meetings of the Committee of the Whole (AICONF.129/16), 12th-14th
meetings, pp. 104—114.

4 Yearbook ... 1998, vol. Il (Part Two), p. 99.

“2 See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
para. 128.
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“2.8.1 Tacit acceptance of reservations

“[Unless the treaty otherwise provides, a] [A] reserva-
tion is considered to have been accepted by a State or an
international organization if it shall have raised no objec-
tion to the reservation in accordance with guidelines 2.6.1
t0 2.6.14.”

27. Inthe opinion of the Special Rapporteur, this word-
ing cannot be accused of departing from article 20, para-
graph 5, of the 1969 and 1986 Vienna Conventions, since
it refers to draft guideline 2.6.13, which itself reproduces
(from the angle of objections) article 20, paragraph 5.
This wording also has a number of advantages. First, it
prevents the Guide to Practice from including two provi-
sions which, in reality, relate to the same issue (or two
sides of the same coin) and are more or less identically
worded. Furthermore, it emphasizes more clearly the dia-
lectic between (tacit) acceptance and objection—objec-
tion excludes acceptance and vice versa.”* During the
United Nations Conference on the Law of Treaties, the
representative from France had expressed this idea in the
following terms:

[A]cceptance and objection were the obverse and reverse sides of the
same idea. A State which accepted a reservation thereby surrendered the
right to object to it; a State which raised an objection thereby expressed
its refusal to accept a reservation.*

28. Admittedly, this idea is included in the wording of
article 20, paragraph 5, of the 1969 and 1986 Vienna Con-
ventions which is reproduced in draft guideline 2.8.1 bis;
however, by removing superfluous elements (most of them
temporal in nature), this idea is brought out more clearly.

29. It could, however, be questioned whether it is nec-
essary to include in draft guideline 2.8.1 the phrase in
square brackets (“Unless the treaty otherwise provides™).

30. This does not really need to be spelled out, since all
the provisions of the 1969 and 1986 Vienna Conventions
are of a residuary, voluntary nature and apply only if the
treaty does not otherwise provide. The same must there-
fore be true, a fortiori, of the guidelines contained in the
Guide to Practice.”

31. That said, the travaux préparatoires for article 20,
paragraph 5, of the 1969 Vienna Convention shed light on
why this phrase was inserted. Indeed, this phrase (“unless
the treaty otherwise provides”) was included in response
to an amendment proposed by the United States of
America.“® The United States representative to the United
Nations Conference on the Law of Treaties explained that
an amendment had been proposed because

4 See Miiller, “Convention de Vienne: article 20”, pp. 822-823,
para. 49.

“ Official Records of the United Nations Conference on the Law
of Treaties, First Session, Vienna, 26 March—-24 May 1968, Summary
records of the plenary meetings and of the meetings of the Commit-
tee of the Whole (United Nations publication, Sales No. E.68.V.7) (A/
CONF.39/11), 22nd meeting, p. 116, para. 14.

“ For similar comments on the same issue, see, for example, Year-
book ... 2002 (footnote 1 above) p. 20, para. 86, on draft guideline
2.5.1 (Withdrawal of reservations), which reproduces the provisions of
article 22, paragraph 1, of the 1986 Vienna Convention.

4 See footnote 34 above.

The Commission’s text seemed to prevent the negotiating States from
providing in the treaty itself for a period shorter or longer than twelve
months.*’

The United States amendment was, therefore, aimed not
at the principle of tacit assent as such, but rather at the
period of 12 months established by the Commission.*®

32. Ittherefore seems entirely justified to retain the phrase
“unless the treaty otherwise provides” in draft guideline
2.6.13 (Time period for formulating an objection),” if only
because it should depart as little as possible from the text
of the 1986 Vienna Convention, which it reproduces almost
word for word. Furthermore, it is draft guideline 2.6.13 that
discusses the time period within which, and the moment
at which, an objection can validly be formulated and the
United States introduced its amendment to article 20, para-
graph 5, during the United Nations Conference on the Law
of Treaties precisely in order to draw attention to the pos-
sibility of altering the 12-month period indicated therein.>
It would not therefore seem useful to repeat this phrase in
draft guideline 2.8.1, the purpose of which is to emphasize
that the presumption of tacit acceptance in the absence of
an objection is the general rule, as the reference to guide-
line 2.6.13 is a sufficient reminder that this presumption
is not absolute. In any case, the provisions of the Conven-
tion and, in particular, the provisions relating to reserva-
tions may be modified and altered by States or international
organizations that are parties to the treaty.

33. The 12-month period enshrined in article 20, para-
graph 5, was the result of an initiative by Sir Humphrey
Waldock and was not chosen arbitrarily. By proposing
such a time period, he did depart from State practice of
the time, hardly homogeneous. The Special Rapporteur
had found time periods of 90 days and of six months in
treaty practice,® but preferred to follow the proposal of
the Inter-American Council of Jurists.>? In that regard, he
noted the following:

But there are, it is thought, good reasons for proposing the adoption
of the longer period. First, it is one thing to agree upon a short period
for the purposes of a particular treaty whose contents are known, and a
somewhat different thing to agree upon it as a general rule applicable
to every treaty which does not lay down a rule on the point. States may,
therefore, find it easier to accept a general time limit for voicing objec-
tions, if a longer period is proposed.®

34. Even though article 20, paragraph 5, of the 1969
and 1986 Vienna Conventions does not seem to be part
of customary international law, at least with respect to the
12-month period within which an objection must be formu-
lated in order to reverse the presumption of acceptance,>

4" A/JCONFE.39/11 (see footnote 44 above), 21st meeting, p. 108,
para. 13.

4 Ruda argues, however, that the United States amendment empha-
sizes the “residual character of Article 20, paragraph 5” (“Reservations
to treaties”, p. 185).

49 See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
para. 128.

%0 See paragraph 31 and footnote 47 above.

5t Yearbook ... 1962, vol. Il, pp. 66-67, para. (14).
52 Ibid., p. 67, para. (16).

58 Ibid.

% See Miiller, “Convention de Vienne de 1969: article 207, p. 808,
para. 16. See also Gaja, “Unruly treaty reservations”, p. 324; Greig, loc.
cit., pp. 127 et seq.; and Aust, Modern Treaty Law and Practice, p. 127.
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the fact remains that this provision does stipulate a
12-month period and, according to the practice adopted
by the Commission during its work on reservations, there
should be good reason for departing from the wording of
the provisions of the Conventions. While the 12-month
period did not emerge as a well-established customary
rule during the United Nations Conference on the Law of
Treaties and is still not one, perhaps, to this day, it is still
“the most acceptable”® period. Horn noted the following
in that regard:

A too long period could not be admitted, because this would result in
a protracted period of uncertainty as to the legal relations between the
reserving state and the confronted parties. Nor should the period be too
short. That again would not leave enough time for the confronted states
to undertake the necessary analysis of the possible effects a reservation
may have for them.*

35. In fact, this time period—which clearly emerged
from the progressive development of international law
when the 1969 Vienna Convention was adopted—has
never fully taken hold as a customary rule that is appli-
cable in the absence of text. For a long time, the practice
of the Secretary-General as depositary of multilateral
treaties was difficult to reconcile with the provisions of
article 20, paragraph 5, of the 1969 and 1986 Vienna
Conventions.>” This is because in cases where the treaty
was silent on the issue of reservations, the Secretary-
General traditionally considered that, if no objection to
a duly notified reservation had been received within 90
days, the reserving State became a contracting State.>®
However, having decided that this practice delayed the
entry into force of treaties and their registration,> the
Secretary-General abandoned this practice and now con-
siders any State that has formulated a reservation to be
a contracting State as of the date of effect of the instru-
ment of ratification or accession.®® In order to justify this
position, the Secretary-General has pointed out that it
is unrealistic to think that the conditions set out in arti-
cle 20, paragraph 4 (b), can be met, since in order to
preclude the entry into force of the treaty for the reserv-
ing State, all the Contracting Parties would have had to
object to the reservation. The Secretary-General’s com-
ments are, therefore, less about the presumption estab-
lished in paragraph 5 than about the unrealistic nature
of the three subparagraphs of paragraph 4. The Secre-
tary-General also recently stated that he was in favour
of the 12-month period specified in paragraph 5, which
now applies to the necessarily unanimous acceptance of

% Imbert, op. cit., p. 107. Greig considers that the 12-month period
established in article 20, paragraph 5, of the 1986 Convention is at least
“a guide to what is the reasonable time” (loc. cit., p. 128).

% Op. cit., p. 126.

" Imbert, “A I’occasion de I’entrée en vigueur de la Convention de
Vienne sur le droit des traités: réflexions sur la pratique suivie par le
Secrétaire général des Nations Unies dans ’exercice de ses fonctions
de dépositaire”, pp. 524-541; Gaja, loc. cit., pp. 323-324; Riquelme
Cortado, Las reservas a los tratados: lagunas y ambigiiedades del régi-
men de Viena, pp. 245-250; Miiller, “Convention de Vienne de 1969:
article 207, pp. 821-822, para. 48.

%8 Summary of Practice of the Secretary-General as Depositary of

Multilateral Treaties (STILEG/7/Rev.1) (United Nations publication,
Sales No. E.94.V.15), p. 55, para. 185.

% The 90-day period continued to be applied, however, to the accept-
ance of late reservations for which unanimous acceptance by the con-
tracting States is generally required (ibid., pp. 61-62, paras. 205-206).

% Ibid., pp. 54-55, paras. 184-187.

late reservations.®* Moreover, State practice shows that
States formulate objections even if the 12-month period
specified in article 20, paragraph 5, has ended.®> What-
ever uncertainties there may be regarding the “positive
quality” of the rule with regard to general international
law, the rule is retained by the Vienna Conventions and
modifying it for the purposes of the Guide to Practice
would undoubtedly give rise to more disadvantages than
advantages.

36. Theroleofarticle 20, paragraph 5, is therefore twofold:
on the one hand, it establishes the principle of tacit assent
and the relationship between acceptance and objection and,
on the other, it provides a time frame for the presumption of
tacit acceptance. If a State does not object within a period
of 12 months, it is presumed to have accepted the reserva-
tion. By the same token, article 20, paragraph 5, implicitly
determines the time period within which an objection may
be made.®® Once this period ends, the State or international
organization is considered to have accepted the reservation
and can no longer validly object to it.*

37. Article 20, paragraph 5, can therefore be interpreted
in two ways that are more complementary than opposing:

(&) On the one hand, it establishes a time limit for
raising objections. From this perspective, the provision
establishes the principle that it is impossible® for a State
to raise objections after the end of the 12-month period®
and, in this respect, seems to be no more than a simple
provision relating to form applicable to the formulation
of an objection;®’

1 Note verbale from the Legal Counsel (modification of reserva-
tions), 2000, Treaty Handbook (United Nations publication, Sales No.
E.02.V.2), annex 2, p. 45. See also the fifth report on reservations to
treaties (Yearbook ... 2000, vol. Il (Part One), document A/CN.4/508
and Add.1-4), para. 322. The practice of the Council of Europe regard-
ing the acceptance of late reservations, however, is to give contracting
States a period of only ninety days to formulate an objection (Polakie-
wicz, Treaty-making in the Council of Europe, p. 102).

62 See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
paras. 136-143.

8 Ibid., paras. 125-129.

 The Secretary-General, as depositary of multilateral treaties,
accepts objections formulated after the end of the 12-month period or,
where applicable, the time limit prescribed in the treaty, but transmits
them only as “communications” (see Summary of Practice ... (footnote
58 above)), p. 63, para. 213; see also Kohona, “Some notable devel-
opments in the practice of the UN Secretary-General as depositary of
multilateral treaties: reservations and declarations”, p. 443, and “Res-
ervations: discussion of recent developments in the practice of the
Secretary-General of the United Nations as depositary of multilateral
treaties”, p. 444.

% See, however, Yearbook ... 2006, vol. Il (Part One), document A/
CN.4/574, paras. 136—144, and draft guideline 2.6.15 (Late objections),
ibid., para 143.

% This seems to be the interpretation given by Imbert, op. cit.,
p. 151.

" This solution was explicitly retained in article 8, paragraph 2,
of the Convention on the nationality of married women, which states
the following: “Any State Party to the Convention or which there-
after becomes a Party may notify the Secretary-General that it does not
agree to consider itself bound by the Convention with respect to the
State making the reservation. This notification must be made, in the
case of a State already a Party, within ninety days from the date of the
communication by the Secretary-General; and, in the case of a State
subsequently becoming a Party, within ninety days from the date when
the instrument of ratification or accession is deposited. In the event that
such a notification is made, the Convention shall not be deemed to be in
effect as between the State making the notification and the State making
the reservation.”
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(b) On the other hand, it places a silent State, i.e.
a State that has not raised any objections during the
12-month period, in the same situation as a State that
has explicitly accepted the reservation. This acceptance,
albeit tacit, produces the effects envisaged in article 20,
paragraph 4 (a), and article 21, paragraph 1, of the 1969
and 1986 Vienna Conventions, provided all the other con-
ditions are met.

38. Sir Humphrey Waldock had noted the existence
of these two approaches in treaty practice, but had
hardly paid attention to the issue, simply stating that
they “achieve the same result”.®® This is certainly true:
in actual fact, they are two sides of the same coin, or
two different ways of establishing concurrently that the
objection constitutes the act that reverses the presump-
tion of tacit consent and that, in order to have this effect,
it must be raised within certain time periods. This is very
much the spirit of article 20, paragraph 5, of the 1969
Vienna Convention.®

39. The situation of States and international organiza-
tions that are not already Contracting Parties when the
reservation is formulated is very different to the situa-
tion of those that are and corresponds to the second sce-
nario envisaged in article 20, paragraph 5, of the 1969
and 1986 Vienna Conventions. This difference is due
to the fact that they have until the date on which they
express their consent to be bound by the treaty to raise
an objection to a reservation, even if this is later than
the date on which the 12-month period ends. This spe-
cific rule already appeared in Mr. Brierly’s proposals,’
but was not taken up by either Mr. Lauterpacht or Sir
Gerald Fitzmaurice or, curiously, retained by the Com-
mission in the articles adopted on first reading in 1962,
even though Sir Humphrey Waldock had included it in
the draft article 18 presented in his 1962 report.” In the
end, following the comments made by Australia, it was
reintroduced during the second reading.”

40. Even though it would appear that States and inter-
national organizations that are not already parties to the
treaty when the reservation is formulated do not enjoy
a period of reflection, unlike States and international
organizations that are already parties to the treaty when
the reservation in question is formulated, they are in
no way at a disadvantage. Moreover, the solution ulti-
mately retained in article 20, paragraph 5, of the 1969
and 1986 Vienna Conventions is fully justified by the
need for legal certainty. Indeed, granting such States a

Furthermore, an amendment proposed by Australia during the United
Nations Conference on the Law of Treaties (A/CONF.39/C.1/166 (see
footnote 34 above), para. 179 (vi) (c)), and later withdrawn (see foot-
note 44 above), 25th meeting, p. 135, para. 34) chose a similar solution
by establishing a time limit of six months.

8 Yearbook ... 1962 (footnote 29 above), p. 67, para. (14).

% See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
paras. 125-144, and paragraphs 92-94 below.

0 See paragraph 19 and footnote 27 above.

™ Indeed, draft article 19, paragraph 3, presented in the report of the
Commission to the General Assembly concerned only implied accept-
ance in the strict sense of the word (Yearbook ... 1962, vol. 11, document
A/5209, p. 176).

2 Yearbook ... 1962 (see footnote 29 above), p. 61.

% Fourth report on the law of treaties (Yearbook ... 1965 (footnote
30 above), pp. 45 and 53, para. 17).

new period of reflection beginning on the date on which
they ratify or accede to the treaty would put the reserv-
ing State back in an intermediate and uncertain status
vis-a-vis the treaty and this does not seem admissible
from the point of view of legal certainty. Furthermore,
reservations formulated by other States are communi-
cated to States and international organizations that are
“entitled to become parties to the treaty”” in exactly
the same way that they are communicated to States
and international organizations that are already parties
to the treaty. As a result, they usually have more than
12 months to consider the reservation that has been
formulated and can therefore react at least when they
express their consent to be bound by the treaty, if not
before.™ In any case, the phrase “whichever is later [the
end of the period of 12 months or the date on which it
expressed its consent to be bound by the treaty]” ensures
that States and international organizations have at least
one year to consider reservations.

41. The time period relating to implicit acceptance of
a reservation by States or international organizations
that are entitled to become parties to the treaty is, how-
ever, subject to an additional limitation when unanimous
acceptance is required in order for the reservation to be
established. 4 priori, article 20, paragraph 5, of the 1969
and 1986 Vienna Conventions does not seem to oppose
the application of the general rule in this case. However,
this provision explicitly refers to article 20, paragraph 2
(treaties with limited participation), which requires una-
nimity. It is only logical that allowing States and interna-
tional organizations that are entitled to become parties to
the treaty, but have not yet expressed their consent to be
bound by the treaty when the reservation is formulated
to raise an objection on the date that they become parties
to the treaty (even if this date is later than the date on
which the objection is notified) would have extremely
damaging consequences for the reserving State and,
more generally, for the stability of treaty relations. The
reason for this is that in such a scenario it could not be
presumed, at the end of the 12-month period, that a State
that was a signatory of, but not a party to, a treaty with
limited participation consented to the reservation and
this would prevent unanimous acceptance, even if the
said State had not formally objected to the reservation.
The application of the presumption established in arti-
cle 20, paragraph 5, would therefore have exactly the
opposite effect to the one desired, i.e. the rapid stabiliza-
tion of treaty relations and of the reserving State’s status
vis-a-vis the treaty.

42. This issue was addressed convincingly by Sir
Humphrey Waldock in draft article 18 contained in his
first report, which made a clear distinction between tacit
acceptance and implicit acceptance in the case of multilat-
eral treaties (which are subject to the “flexible” system),
on the one hand, and plurilateral treaties (which are sub-
ject to the traditional system of unanimity), on the other.
Indeed, paragraph 3 (c) of this draft article provided the
following:

™ Art. 23, para. 1, of the Vienna Conventions. See also draft guide-
line 2.1.5 (Communication of reservations), para. 1, and its commen-
tary, Yearbook ... 2002, vol. Il (Part Two), pp. 34-38.

> See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
paras. 76-84.
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A State which acquires the right to become a party to a treaty after a
reservation has already been formulated’® shall be presumed to consent
to the reservation:

(i) Inthe case of a plurilateral treaty, if it executes the act or acts
necessary to enable it to become a party to the treaty;

(ii) Inthe case of a multilateral treaty, if it executes the act or acts
necessary to qualify it to become a party to the treaty without
signifying its objection to the reservation.””

Sir Humphrey also noted, with reference to the scenario
envisaged in paragraph 3 (c) (i) and in which unanim-
ity remains the rule, that lessening the rigidity of the
12-month rule for States that are not already parties to
the treaty

is not possible in the case of plurilateral treaties because there the delay
in taking a decision does place in suspense the status of the reserving
State vis-a-vis all the States participating in the treaty.”

43. It follows that, wherever unanimity remains the
rule, once a State or international organization accedes to
the treaty, it may no longer validly object to a reserva-
tion that has already been unanimously accepted by the
States and international organizations that are parties to
the treaty. This does not mean, however, that the State or
international organization loses its right to object to the
reservation. It may simply not do so after the end of the
12-month period. If it accedes to the treaty after this, it
can only consent to the reservation.

44. This specific issue, which characterizes the accept-
ance of reservations for which unanimity remains the rule,
might be reflected in the following guideline:

“2.8.2 Tacit acceptance of a reservation requiring
unanimous acceptance by the other States and interna-
tional organizations

“A reservation requiring unanimous acceptance by the
parties in order to produce its effects is considered to have
been accepted by all the contracting States or international
organizations or all the States or international organiza-
tions that are entitled to become parties to the treaty if
they shall have raised no objection to the reservation by
the end of a period of 12 months after they were notified
of the reservation.”

2. FORM AND PROCEDURE FOR EXPRESS
ACCEPTANCES OF RESERVATIONS

45. As stated by Greig, “the ... acceptance of reserva-
tions is, in the case of multilateral treaties, almost invari-
ably implicit or tacit”.” Nevertheless, it can be express,
and there are situations in which a State expressly makes
known the fact that it accepts the reservation.

6 “Made” would undoubtedly be more appropriate, since if the
period within which an objection can be raised following the formula-
tion of a reservation has not yet ended, there is no reason why the new
contracting State could not object (see paragraph 37 above).

" Yearbook ... 1962 (see footnote 29 above), p. 61.

8 Ibid., p. 67, para. (16) of the commentary on article 18.

® Greig, loc. cit., p. 120. In the same sense, see also Horn, op. cit.,
p. 124; Lijnzaad, Reservations to UN Human Rights Treaties: Ratify
and Ruin?, p. 46; Riquelme Cortado, op. cit., pp. 211 et seq.; and Miil-
ler, “Convention de Vienne de 1969: article 20", pp. 812-813, para. 27.

46. The existence of the presumption of article 20,
paragraph 5, of the 1969 and 1986 Vienna Conventions
in no way prevents States and international organizations
from openly expressing their consent to reservations that
have been made. This could appear arguable, at least in
cases where a reservation does not satisfy the conditions
of validity laid down in article 19 of the Conventions.
The connection between a reservation’s validity, on the
one hand, and the possibility for States and international
organizations to express, tacitly or openly, their consent
to a reservation, on the other, does not require elucida-
tion in the section of the Guide to Practice concerning
procedure. Rather, it concerns the effects of reserva-
tions, acceptances and objections, which will be the sub-
ject of a later report. At this stage, it is sufficient to note
in guideline 2.8.3:

“2.8.3  Express acceptance of a reservation

“A State or an international organization may, at any
time, expressly accept a reservation formulated by another
State or international organization.”

47. Unlike reservations themselves as well as objec-
tions, express acceptances can of course be made at any
time. This presents no obstacle for the reserving State,
since a State or an international organization which does
not expressly consent to a reservation would nevertheless
be seen as having accepted it at the end of the 12-month
period specified in article 20, paragraph 5, of the 1969 and
1986 Vienna Conventions, for which guideline 2.8.1 speci-
fies the legal consequences. Even a State or an interna-
tional organization which had raised a prior objection to a
reservation remains free to accept it expressly (or implic-
itly, by withdrawing its objection) at any later date.®’ This
amounts to a complete withdrawal of the objection, one
that has the same effect as an acceptance.®*

48. In any case, despite these broad possibilities, State
practice in the area of express acceptances is practically
non-existent. Only a few very isolated examples are to be
found, and even some of these are not without problems
of their own.

49. Anexample often cited in the literature® is the accept-
ance by the Federal Republic of Germany of a reservation
by France, communicated on 7 February 1979, to the 1931
Convention providing a Uniform Law for Cheques. It
should nevertheless be noted that this reservation on the
part of France had been made late, some 40 years after
France’s accession to that Convention. The communica-
tion® clearly states that the Federal Republic of Germany

8 See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
para. 152, and draft guideline 2.7.1 (ibid., para. 155).

8 Jbid., paras. 158-160.

8 Horn, op. cit., p. 124; and Riquelme Cortado, op. cit., p. 212.

8 This communication was issued on 20 February 1980, more than
12 months after the notification of the reservation by the Secretary-
General of the United Nations, depositary of the Convention. At that
time, in any case, the (new) reservation by France was *“considered to
have been accepted” by the Federal Republic of Germany on the basis
of the principle of article 20, paragraph 5, of the 1969 and 1986 Vienna
Conventions. Furthermore, the Secretary-General had already consid-
ered the reservation as having been accepted as of 11 May 1979, three
months after its deposit.
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“raises no objections™ to it and thus clearly constitutes
an acceptance.® The text of the communication from the
Federal Republic does not clarify whether it accepted the
deposit of the reservation despite its late formulation,® the
content of the reservation itself, or both.%

50. There are other, less ambiguous cases as well: for
example, the declarations and communications of the
United States in reaction to the reservations made by
Bulgaria,®® Romania and the Union of Soviet Socialist
Republics to article 21, paragraphs 2—3, of the Conven-
tion concerning Customs Facilities for Touring, in which
it made clear that it had no objection to these reservations.
The United States noted inter alia that it would apply the
reservation reciprocally with respect to each of the States
making reservations,®® which, moreover, was its right
under article 21, paragraph 1 (b), of the 1969 and 1986
Vienna Conventions.®® A declaration by Yugoslavia con-
cerning a reservation by the Soviet Union was similar,®
but expressly referred to article 20, paragraph 7, of the
Convention concerning Customs Facilities for Touring,
relating to the reciprocal application of reservations.®
That being said, and even if the declarations by the United
States and Yugoslavia had been made out of a concern
to emphasize the reciprocal application of the reservation
and thus refer to article 20, paragraph 7, of the Convention,
the fact remains that they indisputably constitute express
acceptances. The same is true in the case of the decla-
rations by the United States regarding the reservations
raised by Romania and the Soviet Union in relation to the
Convention on road traffic®® which are virtually identical
to those of the United States concerning the Convention
concerning Customs Facilities for Touring, despite the

8 United Nations, Multilateral Treaties Deposited with the Secre-
tary-General: Status as at 31 December 2006, vol. Il (United Nations
publication, Sales No. E.07.V.3), part 11.11, note 5).

% In effect, provided that no objection has been raised, the State is
considered to have accepted the reservation. See article 20, paragraph 5,
of the 1969 and 1986 Vienna Conventions, and paragraph 38 above.

% On this topic, see draft guideline 2.3.1 (Reservations formu-
lated late) and its commentary, Yearbook ...2001, vol. 1l (Part Two),
pp. 185-189.

8 The disadvantage of using the same terminology for both hypo-
theses was pointed out in the commentary to draft guideline 2.6.2,
para. (2), and in that to draft guideline 2.3.1 in Yearbook ... 2001, vol. 1l
(Part Two), p. 189, para. (23) of the commentary. See also the eighth
and ninth reports on reservations to treaties, Yearbook ... 2003 (foot-
note 4 above), para. 101, and Yearbook ... 2004, vol. Il (Part One),
document A/CN.4/544, para. 27.

% Bulgaria ultimately withdrew this reservation (see Multilateral
Treaties ... (footnote 84 above), vol. I, chap. XI.A.6, note 16).

8 Ibid., notes 16, 19 and 20.

% On the question of reciprocity of reservations, see Miiller, “Con-
vention de Vienne de 1969: article 21”, pp. 901-907, paras. 30-38.

% See Multilateral Treaties ... (footnote 84 above), vol. I,
chap. X1.A.6, note 20.

°2 Article 20, paragraph 7, of the Convention in fact provides that:

“No Contracting State shall be required to extend to a State making
a reservation the benefit of the provisions to which such reservation
applies. Any State availing itself of this right shall notify the Secretary-
General accordingly.”

% Multilateral Treaties ... (see footnote 84 above), vol. I,
chap. XI.B.1, note 17. The statements by Greece and the Netherlands
concerning the reservation by the Soviet Union are considerably less
clear in that they limit themselves to specifying that the two Govern-
ments “do not consider themselves bound by the provisions to which
the reservation is made, as far as the Soviet Union is concerned” (ibid.,
note 18). Nevertheless, an acceptance could produce the same effect as
a simple objection.

fact that the Convention on road traffic does not include
a provision comparable to article 20, paragraph 7, of the
Convention concerning Customs Facilities for Touring.**

51. In the absence of a very developed practice in the
area of express acceptances, one is forced to rely almost
exclusively on the provisions of the 1969 and 1986 Vienna
Conventions and their travaux préparatoires to work out
the principles and rules for formulating express accept-
ances and the procedures applicable to them.

52. Article 23, paragraph 1, of the 1986 Vienna Conven-
tion states that:

A reservation, an express acceptance of a reservation and an objec-
tion to a reservation must be formulated in writing and communicated
to the contracting States and contracting organizations and other States
and international organizations entitled to become parties to the treaty.

The travaux préparatoires for this provision were ana-
lysed in connection with draft guidelines 2.1.1 and
2.1.5;% that analysis was summarized in the commentar-
ies to those drafts.®® It is thus unnecessary to duplicate
that general presentation, except to recall that the question
of form and procedure for acceptance was touched upon
only incidentally.

53. As with objections,” this provision places express
acceptances on the same level as reservations themselves in
matters concerning written form and communication with
the States and international organizations involved. For the
same reasons as those given for objections, it therefore suf-
fices, in the framework of the Guide to Practice, to take
note of this convergence of procedures and to stipulate, for
the sake of clarity, the written form that an express accept-
ance takes by definition® in a specific draft guideline.

54. The following draft guidelines would appear to be
sufficient for this purpose:

“2.8.4 Written form of express acceptances

“The express acceptance of a reservation must be for-
mulated in writing.

“2.8.5  Procedure for formulating express acceptances

“Draft guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6, and 2.1.7
apply mutatis mutandis t0 express acceptances.”

55. Draft guideline 2.8.5 is, in a sense, the counterpart of
draft guideline 2.6.9 on the procedure for the formulation

% Article 35, paragraph 1, of the Convention on road traffic sim-
ply provides for the reciprocity of a reservation concerning article 32
(Settlement of disputes), without requiring a declaration to that effect
on the part of States accepting the reservation.

% Sixth report on reservations to treaties, Yearbook ... 2001,
vol. Il (Part One), document A/CN.4/518 and Add.1-3), pp. 144-145,
paras. 40-47.

% Yearbook ... 2002, vol. Il (Part Two), pp. 28-29, paras. (2)—(7) of
the commentary to draft guideline 2.1.1 and pp. 34-35, paras. (5)—(11)
of the commentary to draft guideline 2.1.5; as well as p. 39, paras. (3)—
(4) of the commentary to draft guideline 2.1.6. See also Yearbook ...
2006, vol. Il (Part One), document A/CN.4/574, paras. 87-91.

" See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
, paras. 87-91.

% See paragraph 15 above, draft guideline 2.8, para. 2.
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of objections, and is based on the same rationale.” It
clearly derives from the work of the Commission, which
resulted in the wording of article 23 of the 1969 Vienna
Convention to the effect that reservations, express accept-
ances and objections are all subject to the same rules of
notification and communication.'®

56. Draft guideline 2.8.4 can in no way be considered
superfluous. The simple fact that an acceptance is express
does not necessarily mean that it is in writing. The written
form is not only called for by article 23, paragraph 1, of the
1969 and 1986 Vienna Conventions, upon whose wording
draft guideline 2.8.4 is based, but also by the importance
of acceptances to the legal regime, validity and effects of
reservations to treaties. Although the various proposals
of the Special Rapporteurs on the law of treaties never
insist, in so many words, that express acceptances must
be in writing, it can be seen from their work that they
have always leaned towards the maintenance of a certain
formality. Sir Humphrey Waldock’s proposals and drafts
thus require that express acceptances be made within the
instrument, or by any other appropriate formal procedure,
when a treaty is ratified or approved by the State con-
cerned, or, in other cases, by formal notification;'* this
would require a written version in every case. Following
the simplification and reworking of the articles concern-
ing the form and procedure for reservations,'®> express
acceptances and objections, the Commission decided to
include the issue of written form in draft article 20, para-
graph 1 (which became article 23, paragraph 1). The har-
monization of provisions applicable to the written form
and to the procedure for formulating reservations,’®
objections and express acceptances did not come up for
discussion in the Commission*® or at the United Nations
Conference on the Law of Treaties.'®

57. Even though the practice of States with regard to
the confirmation of express acceptances made prior to the
confirmation of reservations is, in the view of the Special
Rapporteur, non-existent, article 23, paragraph 3, of the
1969 and 1986 Vienna Conventions'% states clearly that:

An express acceptance of, or an objection to, a reservation made
previously to confirmation of the reservation does not itself require
confirmation.

% See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
paras. 87-94.

100 See, in particular, the proposal of Mr. Rosenne, Yearbook ...
1965, vol. 11, document A/CN.4/L.108, p. 73, and ibid., vol. |, 803rd
meeting, pp. 197-199, paras. 30-56. See also Yearbook ... 1966 (foot-
note 14 above), p. 270, para. (1) of the commentary to draft article 73.
For a summary of the work of the Commission, see Pellet and Schabas,
“Convention de Vienne de 1969: article 23", p. 974, para. 5.

101 See Yearbook ... 1962, vol. Il, document A/CN.4/144 and Add. 1,
draft article 18, para. 2 (a) (iii)—(iv), p. 61; and Yearbook ... 1965,
vol. I, document A/CN.4/177 and Add. 1 and 2, draft article 20, para-
graph 3 p. 53, para. 13. See also draft article 19, para. 2, adopted by the
Commission on first reading in 1962 (Yearbook ... 1962, vol. 11, docu-
ment A/5209), p. 176).

102 See Pellet and Schabas, loc. cit., p. 974, para. 5.

103 See paragraph 55 above.

04 See Yearbook ... 1965, vol. I, 813th meeting, pp. 268-270,
paras. 72-93, and 816th meeting, p. 284, paras. 54-55.

105 See  A/CONF.39/14 (footnote 34 above),
paras. 190-196.

19 For the travaux préparatoires for this provision, see Yearbook ...
2006, vol. Il (Part One), document A/CN.4/574, para. 113.

pp. 138-139,

58. As has already been noted with regard to the con-
firmation of objections,” common sense would indicate
that express acceptances, which are clearly on an equal
footing with objections in this regard, should be treated
in the same way. One need only reproduce the provision
of the 1969 and 1986 Vienna Conventions in the Guide to
Practice:

¢ . . = ) ! -
“2.8.6 Non-requirement of confirmation of an accept
ance made prior to formal confirmation of a reservation

“An express acceptance of a reservation made by a
State or an international organization prior to confirma-
tion of the reservation in accordance with draft guideline
2.2.1 does not itself require confirmation.”

59. On the other hand, it would seem inappropriate to
include in the Guide to Practice a draft guideline that would
amount, with regard to the express acceptance of reser-
vations, to a counterpart of draft guideline 2.6.12 (Non-
requirement of confirmation of an objection made prior to
the expression of consent to be bound by the treaty):'% not
only is the idea of formulating an acceptance prior to the
expression of consent to be bound by the treaty excluded
by the very wording of article 20, paragraph 5, which
allows the formulation of acceptances only by contracting
States or international organizations,'® but also, in prac-
tice, it is difficult to imagine a State or international or-
ganization actually proceeding to such an acceptance. In
any case, such a practice (which would be tantamount to
soliciting reservations) should surely be discouraged, and
would not serve the purpose of “preventive objections”:
the “warning” made in advance to States and international
organizations seeking to formulate reservations unaccep-
table to the objecting State.

3. ACCEPTANCE OF RESERVATIONS TO THE CONSTITUENT
INSTRUMENT OF AN INTERNATIONAL ORGANIZATION

60. Under article 20, paragraph 3, of the 1969 and 1986
Vienna Conventions, worded identically:

When a treaty is a constituent instrument of an international or-
ganization and unless it otherwise provides, a reservation requires the
acceptance of the competent organ of that organization.

61. This provision originated in the first report of Sir
Humphrey Waldock, who proposed a draft article 18,
paragraph 4 (c), which reads as follows:

In the case of a plurilateral or multilateral treaty which is the con-
stituent instrument of an international organization, the consent of the
organization, expressed through a decision of its competent organ, shall
be necessary to establish the admissibility of a reservation not specifi-
cally authorized by such instrument, and to constitute the reserving
State a party to the instrument.*

7 Ibid., para. 114.

198 Jbid., para. 124.

109 See paragraph 16 above.

10 Yearbook ... 1962, vol. I, document A/CN.4/144 and Add. 1,
p. 61. See also draft article 20, paragraph 4, adopted by the Commis-
sion on first reading, which restated the principle of intervention of the
competent organ of an organization but which appeared to subsume it
under cases in which an objection had effectively been raised against
the reservation concerned (ibid., vol. I, document A/5209, pp. 176 and
181, para. (25) of the commentary to article 20).
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The same idea is taken up in the fourth report of the Spe-
cial Rapporteur, but the wording of draft article 19, para-
graph 3, is simpler and more concise:

Subject to article 3 (bis) [originally current art. 5], when a treaty is
a constituent instrument of an international organization, acceptance of
a reservation shall be determined by the competent organ of the inter-
national organization.'!

62. The very principle of recourse to the competent
organ of an international organization for a ruling on the
acceptance of a reservation made regarding its constituent
instrument was severely criticized at the United Nations
Conference on the Law of Treaties, in particular by the
Soviet Union, which said that:

Paragraph 3 of the Commission’s article 17 should also be deleted,
since the sovereign right of States to formulate reservations could not
be made dependent on the decisions of international organizations.**?

63. Other delegations, while less hostile to the principle
of intervention by an organization’s competent organ in
accepting a reservation to its constituent instrument, were
of the view that this particular regime was already covered
by what would become article 5 of the 1969 Vienna Con-
vention. That provision in effect makes the Convention
applicable to the constituent instruments of international
organizations “without prejudice to any relevant rules of the
organization”, including provisions concerning the admis-
sion of new members or the assessment of reservations that
may arise.’®* Nevertheless, the provision was adopted by
the United Nations Conference on the Law of Treaties.

64. The travaux préparatoires of the 1986 Vienna Con-
vention also clearly indicate that article 5 of the Con-
vention and article 20, paragraph 3, are neither mutually
exclusive nor redundant. In effect, article 20, paragraph 3,
was only inserted into the Convention because the Com-
mission finally decided, after much hesitation, to adopt a
provision corresponding to article 5 of the 1969 Vienna
Convention.**

65. On its own terms, recourse to the organ of an or-
ganization for acceptance of reservations formulated with
regard to the constituent instrument of that organization
is perfectly logical. The constituent instruments of inter-
national organizations are not subject to the flexible sys-
tem.® Their main objective consists in the establishment

1 Yearbook ... 1965 (footnote 30 above), p. 54.

12 Official Records of the United Nations Conference on the Law of
Treaties (see footnote 44 above), 21st meeting, p. 107, para. 6.

113 See the amendment by Switzerland (A/CONF.39/C.1/L.97), ibid.
(footnote 34 above), p. 135, p. 179 (iv) (b)) and the joint amendment
by France and Tunisia (A/CONF.39/C.1/L.113, ibid., p. 179 (iv) (c)).
See also interventions by France (ibid. (footnote 44 above), para. 16);
by Italy (ibid., p. 120, para. 77); by Switzerland (ibid., 21st meeting,
p. 111, para. 40); and by Tunisia (ibid., para. 45). Similarly, see Imbert,
op. cit., p. 122; and Mendelson, “Reservations to the constitutions of
international organizations”, p. 151.

14 See Yearbook ... 1982, vol. Il (Part Two), p. 36, para. (3) of the
commentary to article 20. See also the debates within the Commission,
ibid., vol. 1, 1727th meeting, pp. 177-178, paras. 14-31.

5 Mendelson has demonstrated that:

“[TThe charter of an international organization differs from other
treaty regimes in bringing into being, as it were, a living organism,
whose decisions, resolutions, regulations, appropriations and the
like constantly create new rights and obligations for the members.”

(Loc. cit., p. 148)

of a new juridical person, in the framework of which the
diversity of bilateral relations between States or mem-
ber organizations is largely inconceivable. There cannot
be numerous types of “membership”, nor even less can
there be numerous decision-making procedures. The use-
fulness of the principle is particularly obvious where a
reserving State is considered a “member” of the organi-
zation by some of the other States members and, at the
same time, as a third party in relation to the organiza-
tion and its constituent instrument by other States having
made a qualified objection opposing the entry into force
of the treaty in their bilateral relations with the reserving
State."® A solution of this sort, creating a hierarchy among
or a bilateralization of the membership of the organiza-
tion, would paralyse the work of the international organi-
zation in question and would thus be inadmissible. The
Commission, basing itself largely on the practice of the
Secretary-General in the matter, therefore rightly noted in
its commentary to draft article 20, paragraph 4, adopted
on first reading, that:

[I]n the case of instruments which form the constitutions of international
organizations, the integrity of the instrument is a consideration which
outweighs other considerations and that it must be for the members of
the organization, acting through its competent organ, to determine how
far any relaxation of the integrity of the instrument is acceptable.*’

66. Furthermore, it is only logical that States or mem-
ber organizations should take a collective decision con-
cerning acceptance of a reservation, given that they take
part, through the competent organ of the organization, in
the admissions procedure for all new members and must
assess at that time the terms and extent of commitment
of the State or organization applying for membership. It
is thus up to the organization, and to it alone, and more
particularly to the competent organ, to interpret its own
constituent instrument and to decide on the acceptance of
a reservation formulated by a candidate for admission.

67. This principle is confirmed, moreover, by the prac-
tice followed in the matter. Despite some indecision
with regard to the practice of depositaries other than the
Secretary-General,'® the latter clearly set out his posi-
tion in the case of the reservation by India to the Con-
vention on the Intergovernmental Maritime Consultative
Organization.”™ On that occasion, it was specified that
“the Secretary-General has invariably treated the matter
as one for reference to the body having the authority to
interpret the convention in question”.** Unfortunately,
there are very few examples of acceptances by the

116 See Miiller, “Convention de Vienne de 1969: article 207, p. 854,
para. 106; and Mendelson, loc. cit., pp. 149-151.

Y Yearbook ... 1962, vol. 1, document A/5209, p. 181, para. (25) of
the commentary to article 20.

8 Thus, the United States always applied the principle of unanim-
ity for reservations to constituent instruments of international organi-
zations (see the examples given by Mendelson, loc. cit., p. 149, and
pp. 158-160, and Imbert, op. cit., pp. 122-123, footnote (186)), while
the United Kingdom embraced the Secretary-General’s practice of
referring the question back to the competent organ of the organization
concerned (ibid., p. 121).

19 See Mendelson, loc. cit., pp. 162-169, and Imbert, op. cit.,
pp. 123-125.

120 See Official Records of the General Assembly, Fourteenth Ses-
sion, Annexes, agenda item 65, document A/4235, para. 21. See also
Yearbook ... 1965, vol. 11, document A/5687, p. 102, para. 22, and Sum-
mary of Practice ... (footnote 58 above), p. 59, paras. 197-198.
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competent organ of the organization concerned in the
collection of Multilateral Treaties Deposited with the
Secretary-General, particularly as the depositary does
not generally communicate acceptances. It is nonethe-
less worth noting that the reservations formulated by the
Federal Republic of Germany and the United Kingdom
to the Agreement establishing the African Development
Bank as amended in 1979 were expressly accepted by
the Bank.'?* Similarly, the reservation by France to the
Agreement establishing the Asia-Pacific Institute for
Broadcasting Development was expressly accepted by
the Institute’s Governing Council.*?? Chile’s instrument
of ratification of the Statutes of the International Centre
for Genetic Engineering and Biotechnology also took
effect on the date that the reservations formulated in
respect of that instrument were accepted by the Centre’s
Board of Governors.'?

68. There is no question that, in keeping with the Com-
mission’s practice, article 20, paragraph 3, of the 1969
and 1986 Vienna Conventions should be reproduced in
draft guideline 2.8.7 in order to stress the special nature
of the rules applicable to the constituent instruments of
international organizations with regard to the acceptance
of reservations:

“2.8.7 Acceptance of reservations to the constituent
instrument of an international organization

“When a treaty is a constituent instrument of an inter-
national organization and unless it otherwise provides,
a reservation requires the acceptance of the competent
organ of that organization.”

69. The provision in the 1969 and 1986 Vienna Conven-
tions, however, is barely more than a “safeguard clause”'?
that excludes the case of constituent instruments of inter-
national organizations, including the principle of tacit
acceptance,'? from the scope of the flexible system, while
specifying that acceptance by the competent organ is nec-
essary to “establish” the reservation within the meaning of
article 21, paragraph 1, of the Conventions. As the Special
Rapporteur had already indicated in his first report on the
law and practice relating to reservations to treaties, “arti-
cle 20, paragraph 3, is far from resolving all the problems
which can and do arise”'?® with regard to the legal regime
applicable to reservations to constituent instruments. That
leaves a number of questions unanswered: what is a con-
stituent instrument of an organization? Which organ is
competent to decide on whether to accept a reservation?
What effect does acceptance by the competent organ have
on the individual reactions of member States and interna-
tional organizations?

121 See  Multilateral Treaties
chap. X.2 (b), note 7.

22 Ipid., vol. 11, chap. XXV.3, note 4.

128 Ibid., chap. XIV.7, note 6.

124 Miiller, “Convention de Vienne de 1969: article 207, p. 858,
para. 114.

125 Article 20, paragraph 5, of the Conventions excludes from its
scope the case of reservations to constituent instruments of interna-
tional organizations, specifying that it applies solely to the situations
referred to in article 20, paragraphs 2—4.

126 Yearbook ... 1995, vol. Il (Part One), document A/CN.4/470,
p. 148, para. 137.

... (footnote 84 above), vol. I,

70. Before attempting to reply to these various ques-
tions—to which an answer is not to be found in the 1969
and 1986 Vienna Conventions—it should be specified
that the acceptance expressed by the competent organ
of an international organization with regard to a reser-
vation to its constituent instrument cannot be presumed.
Under article 20, paragraph 5, of the Conventions, the
assumption that a reservation is accepted at the end of a
12-month period can apply only to the cases described in
paragraphs 2 and 4 of that article. Thus, the case set out
in article 20, paragraph 3, is excluded—which amounts
to saying that, unless otherwise provided in the treaty (in
this case, the constituent instrument of the organization),
acceptance must necessarily be express.

71. In practice, even leaving aside the problem of the
12-month period required under article 20, paragraph 5, of
the 1969 and 1986 Vienna Conventions, which would be
difficult, if not impossible, to respect, in certain organiza-
tions where the organs competent to decide on the admis-
sion of new members meet only at intervals of more than
12 months,*?” the absence of any position by the competent
organ of the organization concerned would be quite incon-
ceivable. In any case, an organ of the organization must take
a position on the admission of a new member at one point
or another; without such a decision, the State cannot be
considered a member of the organization. Even if the State
in question is not going to be admitted by a formal instru-
ment of the organization, but rather will simply adhere to
the constituent instrument, article 20, paragraph 3, of the
Conventions requires the competent organ to rule on the
question. It is possible, however, to imagine cases in which
the organ implicitly accepts the reservation and allows the
candidate country to participate in the work of the organi-
zation without formally ruling on the reservation.*?®

72. It would therefore seem useful to reiterate in a sepa-
rate guideline that the presumption of acceptance does not
apply to constituent instruments of international organiza-
tions, at least with regard to acceptance expressed by the
competent organ of the organization:

“2.8.8 Lack of presumption of acceptance of a reserva-
tion to a constituent instrument

“For the purposes of applying guideline 2.8.7, accept-
ance by the competent organ of the organization shall not
be presumed. Guideline 2.8.1 is not applicable.”

73. The fact remains that neither the 1969 and 1986
Vienna Conventions nor the travaux préparatoires*® shed

2. One example is the case of the General Assembly of the World
Tourism Organization which, under article 10 of its statutes, meets
every two years.

128 See the example of the reservation formulated by Turkey to the
Convention on the International Maritime Organization (Multilateral
Treaties ... (footnote 84 above), chap. XI1.1). This reservation was not
officially accepted by the Assembly. Nonetheless, the Assembly allowed
Turkey to participate in its work. This implied acceptance of the instru-
ment of ratification and the reservation (Bishop Jr., “Reservations to trea-
ties”, pp. 297-298; Mendelson, loc. cit., p. 163). Technically, this is not,
however, a “tacit” acceptance as Mendelson seems to think (ibid.), but
rather an “implicit” acceptance (see paragraph 9 above on the distinction).

129 Neither the commentary to article 4 (Yearbook ... 1966 (footnote
14 above), p. 191), nor that to article 17, paragraph 3 (ibid., para. (20)),
of the Commission contains a definition of the concept “constituent
instrument of an international organization”.
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any light on what is to be understood by the term “con-
stituent instrument of an international organization”.

74. An international treaty whose sole object is to
establish a new international organization and does no
more than specify and determine strictly constitutional
aspects of the new subject of law, as well as its structure
and organization, unquestionably falls within the scope
of article 20, paragraph 3, of the 1969 and 1986 Vienna
Conventions. Such a treaty constituting the “constituent
instrument” of an international organization Sensu stricto
is very rare*® and an exception to the rule.

75. The vast majority of treaties establishing interna-
tional organizations actually do combine rules relating to
the organization, structure and functioning of the organi-
zation, on the one hand, with material rules establishing
specific obligations for the organization and/or its mem-
ber States, on the other hand. Hence, the Charter of the
United Nations contains provisions concerning the func-
tioning, structure and procedures of the Organization on
the one hand and material rules applicable to all States
Members of the Organization, on the other hand—for
example, Articles 1 and 2. This combination of provi-
sions is even more striking in the United Nations Con-
vention on the Law of the Sea*** and the Convention on
International Civil Aviation (establishing ICAO), which
established international organizations and, at the same
time, contain many material provisions. The same prob-
lem arises for treaties which, while setting out material
obligations for the States parties, establish oversight and
implementing organs, particularly in the case of commod-
ities conventions.**

76. The ratio legis of article 20, paragraph 3, of the
1969 and 1986 Vienna Conventions, which avoids para-
lysing the functioning of the international organization,
is not transposable as such to all the provisions of such
a hybrid treaty. Mendelson thus proposes distinguishing
“between ‘organizational’ provisions [provisions relat-
ing “to the structure and operation of the institution”]
and ‘substantive’ ones”.*** While the former, which are
strictly constitutional in nature, would thus be subject
to the regime laid down in article 20, paragraph 3, of
the Conventions, the latter exist or could exist indepen-
dently of the constituent instrument and “would have a
legal content even if the organization did not exist”;**
consequently, according to the author, these material
provisions should not be subject to the more restric-
tive regime laid down in article 20, paragraph 3, of
the Conventions, unless the treaty in question provides
otherwise.

%0 See constituent instruments of UNESCO and FAO, and the con-
stitutions of UPU and ITU.

131 The problem of reservations does not arise, however, in the con-
text of this Convention, owing to its article 309: “No reservations or
exceptions may be made to this Convention unless expressly permitted
by other articles of this Convention.” See also Pellet, “Les réserves aux
conventions sur le droit de la mer”.

132 These categories of constituent instruments were enumerated by
Mr. Rosenne during the discussion of draft article 19, paragraph 3, from
which the current article 20, paragraph 3, derives (Yearbook ... 1965,
vol. I, 798th meeting, p. 159, para. 44).

¥ Loc. cit., p. 146.

134 Ibid.

77. In concrete terms, however, the distinction between
the strictly constitutional provisions and the material pro-
visions is not easy and, in the absence of any practice, it
would be rash to advance a criterion that would make it
possible to distinguish between the two. Furthermore, it
is debatable whether a distinction should be made among
the various provisions of the constituent instruments
when article 20, paragraph 3, is referring only to the treaty
itself. Hence, it is the view of the Special Rapporteur that
there is no value in introducing a guideline that attempts
to define the concept of “constituent instrument” of an
international organization, and that it would make more
sense to do no more than set out the difficulties of defining
the concept in the commentary on draft guideline 2.8.7 or
2.8.8.

78. Nor is an answer to be found in either the travaux
préparatoires or the 1969 and 1986 Vienna Conven-
tions themselves on the organ competent to decide on
acceptance of the reservation. This is easily explained:
it is impossible to determine in a general and abstract
way the organ of an international organization that is
competent to decide on the acceptance of a reservation.
This question is covered by article 5 of the Conventions,
which deals with the application of the provisions of the
Conventions to constituent instruments of international
organizations “without prejudice to any relevant rules
of the organization”. Thus, the rules of the organization
determine the organ competent to accept the reservation,
as well as the applicable voting procedure and required
majorities. Generally, and given the circumstances
in which the reservation can be formulated, it can be
assumed that “competent organ” means the organ that
decides on the reserving State’s application for admis-
sion or, in the absence of a formal admissions procedure,
the organ competent to interpret the constituent instru-
ment of the organization. Thus, the reservation by India
to the Constitution of the Intergovernmental Maritime
Consultative Organization—once the controversy over
the procedure to be followed"™* was over—was accepted
by the IMCO Council under article 27 of the Conven-
tion®*® while the reservation by Turkey to this Conven-
tion was (implicitly) accepted by the Assembly.**” With
regard to the United States reservation to the Constitu-
tion of the World Health Organization, the Secretary-
General addressed the WHO Assembly, which was, by
virtue of article 75 of the Constitution, competent to
decide on any disputes with regard to the interpreta-
tion of that instrument. In the end, the Assembly unani-
mously accepted the reservation by the United States.™*®

79. Anindication in the Guide to Practice of how “com-
petent organ” of the organization is to be understood for
the purposes of applying article 20, paragraph 3, of the
1969 and 1986 Vienna Conventions—the text of which
should be reproduced in draft guideline 2.8.7—would be
helpful:

1% See footnote 119 above.

1% Under this provision, the Council assumes the functions of the
organization if the Assembly does not meet.

37 See paragraph 71 and footnote 128 above.

%8 On this case, see, in particular, Mendelson, loc. cit., pp. 161-162.
For other examples, see paragraph 67 above.
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“2.8.9 Organ competent to accept a reservation to a
constituent instrument

“The organ competent to accept a reservation to a con-
stituent instrument of an international organization is the
one that is competent to decide whether the author of the
reservation should be admitted to the organization, or fail-
ing that, to interpret the constituent instrument.”

80. A particular problem arises, moreover, in cases
where the competent organ of the organization does not
yet exist because the treaty has not yet entered into force
or the organization has not yet been established. Who, in
this case, should be deciding on the acceptability of the
reservation?

81. This situation occurred with respect to the Conven-
tion establishing the International Maritime Organiza-
tion—at the time still IMCO—to which some States had
entered reservations or declarations in their instrument
of ratification'®® or even the Constitution of the Interna-
tional Refugee Organization which France, Guatemala
and the United States intended to ratify with reserva-
tions?* before the respective constituent instruments of
these two organizations had even entered into force. The
Secretary-General, in his capacity as depositary of these
Conventions and unable to submit the question of decla-
rations and/or reservations to the organization (as it did
not yet exist), decided to consult the States most imme-
diately concerned, in other words, the States that were
already parties to the Convention and, if there was no
objection, to consider the reserving States as members
of the organization.***

82. Moreover, it should be noted that while article 20,
paragraph 3, of the 1969 and 1986 Vienna Conventions
excludes the application of the “flexible” system for res-
ervations to a constituent instrument of an international
organization, it also prohibits a decision by the tradi-
tional system of unanimity. The Secretary-General’s prac-
tice, however—which is to consult all the States that are
already parties to the constituent instrument—is leaning
in this direction. Had it been adopted, an amendment by
Austria to this provision, submitted at the United Nations
Conference on the Law of Treaties, would have led to
another solution:

When the reservation is formulated while the treaty is not yet in
force, the expression of the consent of the State which has formulated

1% See, in particular, the declarations of Ecuador, Mexico, Switzer-
land and the United States (Multilateral Treaties ... (footnote 84 above),
chap. XII.1.

140 These declarations are cited in Imbert, op. cit., p. 40, footnote (6).

1 See Mendelson, loc. cit., pp. 162-163. In this same spirit, the
United States, during the United Nations Conference on the Law of
Treaties, proposed replacing article 20, paragraph 3, with the follow-
ing text:

“When a treaty is a constituent instrument of an international
organization, it shall be deemed to be of such a character that, pend-
ing its entry into force and the functioning of the organization, a res-
ervation may be established if none of the signatory States objects,
unless the treaty otherwise provides.”

(A/CONF.39/11 (footnote 44 above), 24th meeting, pp. 130-131,
para. 54)). This amendment, which was not adopted, would have con-
siderably enlarged the circle of States that might have made their views
on this known.

the reservation takes effect only when such competent organ is properly
constituted and has accepted the reservation.*?

This approach, which was not followed by the Drafting
Committee at the time of the Conference,'* was upheld
by Mendelson, who believes, moreover, that “[t]he fact
that ... the instrument containing the reservation should
not count towards bringing the treaty into force, is a small
price to pay for ensuring the organization’s control over
reservations”.**

83. The organization’s control over the question of res-
ervations is certainly an advantage of the solution advo-
cated by the amendment by Austria. Nonetheless, the
undeniable disadvantage of this proposal is that it leaves
the reserving State in an undetermined status with respect
to the organization, which can be very prolonged, until
such time as the treaty enters into force. Thus, it might
well be wondered whether the practice of the Secretary-
General is more reasonable. Indeed, asking States that
are already parties to the constituent instrument to evalu-
ate the reservation with a view to obtaining unanimous
acceptance (no protest or objection) places the reserving
State in a much more comfortable situation. Its status with
respect to the constituent instrument of the organization
and with respect to the organization as such is much more
rapidly determined.’* What is more, it should be kept in
mind that the organization’s consent is nothing more than
the sum total of acceptances of the States members of the
organization. Requiring unanimity before the competent
organ comes into being can, of course, be a disadvantage
to the reserving State, since in most cases—at least, when
it comes to international organizations with a global man-
date—a decision will probably be taken by majority vote.
Nonetheless, if there is no unanimity among the contract-
ing States or international organizations, there is nothing
to prevent the author of the reservation from resubmitting
its instrument of ratification and accompanying reserva-
tion to the competent organ of the organization once it is
established.

84. Both solutions seem to have an identical result. The
difference, however—and it is substantial—is that the
reserving State is spared an intermediate and uncertain sta-
tus until such time as the organization is established and its
reservation can be examined by the competent organ. This
is a major advantage for legal certainty. In absolute terms,
it seems desirable, however, that during the negotiations,

142 AICONF.39/C.1/L.3, Official Records of the United Nations Con-
ference on the Law of Treaties (footnote 34 above), p. 135, para. 179
(iv) (). An amendment by China was very much along these lines,
but could have meant that the reserving State becomes a party to the
instrument even so. It provided that: “When the reservation is made
before the entry into force of the treaty, the reservation shall be subject
to subsequent acceptance by the competent organ after such competent
organ has been properly instituted.”

(AICONF.39/C.1/L.162, ibid., para. 179 (iv) (€))

43 Mendelson, loc. cit., pp. 152-153. See also Official Records of
the United Nations Conference on the Law of Treaties (footnote 34
above), pp. 137-138 and 239-240.

44 Mendelson, loc. cit., p. 153.

45 The example of the reservation by Argentina to the constituent
instrument of IAEA shows that the status of the reserving State can
be determined very rapidly and depends essentially on the depositary.
Argentina’s instrument of ratification was accepted after a period of
only three months (Mendelson, loc. cit., p. 160).
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States or international organizations come to an agree-
ment with a view to finding a modus vivendi for the period
of uncertainty between the time of signature and the entry
into force of the constituent instrument, for example, by
transferring the competence necessary to accept or reject
the reservations to the interim committee responsible for
setting up the new international organization.**®

85. It therefore seems useful to clarify this point in arti-
cle 20, paragraph 3, of the 1969 and 1986 Vienna Conven-
tions in a guideline 2.8.10 which might read as follows:

“2.8.10 Acceptance of a reservation to the constituent
instrument of an international organization in cases
where the competent organ has not yet been established

“In the case set forth in guideline 2.8.7 and where the
constituent instrument has not yet entered into force, a
reservation requires the acceptance of all the States and
international organizations concerned. Guideline 2.8.1
remains applicable.”

86. Lastly, the influence of article 20, paragraph 3, of
the 1969 and 1986 Vienna Conventions on the right or
power of other States to make individual observations, or
accept or reject a reservation to the constituent instrument
of an international organization must still be examined.
In other words, does the competence of the organ of the
organization to decide on whether to accept such a res-
ervation preclude individual reactions by other members
of the organization? The question may seem odd. Why
allow States to express their individual views if they are
supposedly making a collective decision on acceptance
of the reservation within the competent organ of the or-
ganization? Would it not give the green light to reopen
the debate on the reservation, particularly for States that
were not able to “impose” their point of view within the
competent organ, and thereby to imagine a dual or parallel
system of acceptance of such reservations that would in
all likelihood create an impasse if the two processes had
different outcomes?

87. During the United Nations Conference on the Law
of Treaties, the United States introduced an amend-
ment to article 17, paragraph 3 (which became arti-
cle 20, paragraph 3), specifying that “such acceptance
shall not preclude any contracting State from object-
ing to the reservation”.”” Adopted by a slim majority at
the 25th meeting of the Committee of the Whole'*® and

46 This solution was envisaged by the Secretary-General in a docu-

ment prepared for the Third United Nations Conference on the Law of
the Sea. In this report, the Secretary-General stated that “before entry
into force of the convention on the law of the sea it would of course
be possible to consult a preparatory commission or some organ of the
United Nations” (Official Records of the Third United Nations Con-
ference on the Law of Treaties (United Nations publication, Sales No.
E.77.V.2), vol. VI, document A/CONF.62/L.13, p. 128, note 26). For
a brief discussion of the difficulty, in certain circumstances, of deter-
mining the “organ that has the capacity to accept a reservation”, see
draft guideline 2.1.5 (Communication of reservations), paragraph 2,
Yearbook ... 2002, vol. Il (Part Two), p. 34, and its commentary (ibid.,
pp. 37-38, paras. 28-29).

147 AJICONF.39/C.1/L.127 (see footnote 34 above), p. 135, para. 179
(iv) (d).

148 By 33 votes to 22, with 29 abstentions (A/CONF.39/11 (see foot-
note 44 above), 25th meeting, p. 135, para. 32.

incorporated by the Drafting Committee in the provisional
text of article 17, this passage was ultimately deleted
from the final text of the Convention by the Committee
“on the understanding that the question of objections to
reservations to constituent instruments of international
organizations formed part of a topic already before the
International Law Commission [the question of relations
between international organizations and States], and that
meanwhile the question would continue to be regulated
by general international law.'*° It became apparent in
the work of the Drafting Committee that the formula-
tion of the United States amendment was not very clear
and left open the question of the legal effects of such an
objection.'°

88. In actual fact, it is hard to understand why mem-
ber States or international organizations cannot take indi-
vidual positions on a reservation outside the framework
of the international organization and communicate their
views to interested parties, including to the organization.
In all likelihood, these positions will probably have no
particular legal effect; however, this is not an isolated case
and the absence of a legal effect sensu stricto of such dec-
larations does not rob them of their importance>—they
provide an opportunity for the reserving State, in the first
instance, and, afterwards, for other interested States, to
become aware of and evaluate the position of the State
author of the unilaterally formulated acceptance or objec-
tion which, in the end, will doubtless be a useful contribu-
tion to the discussions within the competent organ of the
organization. They might also form the basis for launch-
ing a “reservations dialogue” among the key players, or
they could be taken into consideration, where appropriate,
by a third party who might have to decide on the validity
or scope of the reservation.

89. In view of these considerations, the Special Rap-
porteur believes that it would be useful to include in the
Guide to Practice a draft guideline stating that the right of
member States or international organizations to give an
individual opinion on a reservation to a constituent instru-
ment shall not be affected by the competence of the organ
of the international organization to decide on acceptance
of the reservation. Such a guideline is in no way contrary
to the 1969 and 1986 Vienna Conventions, which take no
position on this matter.

90. In this spirit, draft guideline 2.8.11 could be rewrit-
ten as follows:

“2.8.11 Right of members of an international organiza-
tion to accept a reservation to a constituent instrument

“Guideline 2.8.7 does not preclude the right of States
or international organizations that are members of an
international organization to take a position on the valid-
ity or appropriateness of a reservation to a constituent
instrument of the organization. Such an opinion is in itself
devoid of legal effects.”

149 AICONF.39/14 (see footnote 34 above), pp. 137-138, para. 186.

150 A/CONF.39/11 (see footnote 44 above), 72nd meeting, pp. 425—
426, paras. 4-14.

%1 See Yearbook ... 2006, vol. Il (Part One), document A/CN.4/574,
para. 138 on “preventive objections”.
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4. IRREVERSIBILITY OF ACCEPTANCES OF RESERVATIONS

91. Unlike their treatment of objections,”* neither the
1969 nor the 1986 Vienna Convention contains provisions
concerning the withdrawal of the acceptance of a reserva-
tion. They neither authorize it nor prohibit it.

92. The fact remains that article 20, paragraph 5, of the
1969 and 1986 Vienna Conventions and its ratio legis
logically exclude calling into question a tacit (or implicit)
acceptance through an objection formulated after the end
of the 12-month time period stipulated in this provision
(or of any other time period specified by the treaty in
question): to allow a “regret” that would call into ques-
tion the treaty relations between the States or international
organizations concerned'®® to be expressed several years
after the intervention of an acceptance that came about
because a contracting State or an international organiza-
tion remained silent on one of the “critical dates”, would
pose a serious threat to legal certainty. While States par-
ties are completely free to express their disagreement with
a reservation entered after the end of the 12-month time
period (or of any other time period specified by the treaty
in question), their late “objections” can no longer have the
usual effects of an objection, as provided for in article 20,
paragraph 4 (b), and article 21, paragraph 3, of the Con-
ventions.®™* A comparable conclusion must be drawn with
regard to the question of widening the scope of an objec-
tion to a reservation.'*®

93. There is no reason to approach express acceptances
any differently. Without there being any need for an in-
depth analysis of the effects of an express acceptance—
which are no different from those of a tacit acceptance,**®
suffice it to say that, like tacit acceptances, the effect of

%2 Ibid., paras. 145-180, on the question of the withdrawal and
modification of objections to reservations.

158 Ibid., paras. 139-141.

154 See draft guideline 2.6.15 (Late objections), ibid., para. 143.

% Ibid., para. 179, and draft guideline 2.7.9 (Prohibition against the
widening of the scope of an objection to a reservation), para. 180.

%6 The question of the effects of the acceptance of a reservation

will be more fully developed in a subsequent report of the Special
Rapporteur.

such an acceptance would in theory be the entry into force
of the treaty between the State or international organiza-
tion author of the reservation and the State or international
organization that has accepted it and even, in certain cir-
cumstances, between all States or international organiza-
tions that are parties to the treaty. It goes without saying
that calling the legal consequences into question a poste-
riori would seriously undermine legal certainty and the
status of the treaty in the bilateral relations between the
author of the reservation and the author of the acceptance.
This is just as true, moreover, in the case where acceptance
has been made expressly: even if there is absolutely no
doubt that a State’s silence in a situation where it should
have expressed its view has legal effects by virtue of the
principle of good faith (and, here, the express provisions
of the 1969 and 1986 Vienna Conventions), it is even
more apparent when the State’s position takes the form of
a unilateral declaration; the reserving State, as well as the
other States parties, can count on the manifestation of the
will of the State author of the express acceptance.*’

94. The dialectical relationship between the objection
and the acceptance, introduced and affirmed by article 20,
paragraph 5, of the 1969 and 1986 Vienna Conventions,'*®
and the framework for the objection mechanisms—which
is aimed at stabilizing troubled treaty relations, in some
sense, through the reservation—necessarily imply that
acceptance (whether it is tacit or express) is final.

95. Thus, the Guide to Practice should include a draft
guideline stressing the final and irreversible nature of
acceptances:

“2.8.12 Final and irreversible nature of acceptances of
reservations

“Acceptance of a reservation made expressly or tacitly
is final and irreversible. It cannot be subsequently with-
drawn or amended.”

57 See, mutatis mutandis, the first of the Guiding Principles applica-
ble to unilateral declarations of States capable of creating legal obliga-
tions (Yearbook ... 2006, vol. |1 (Part Two), para. 176).

%8 See Miiller, “Convention de Vienne de 1969: article 207,
pp. 822823, para. 49; see also paragraph 27 above.



