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Reactions to interpretative declarations

1. The “provisional plan of the study”1 does not men-
tion the issue of States’ and international organizations’ 
reactions to interpretative declarations. This is because it 
was not originally intended that such reactions should be 
considered together with reservations; not until later did 
the desirability of a parallel study of reservations and in-
terpretative declarations become clear.2

2. The Vienna Convention on the law of treaties (here-
inafter the 1969 Vienna Convention) and the Vienna 
Convention on the Law of Treaties between States and 
International Organizations or between International 
Organizations (hereinafter the 1986 Vienna Convention) 

1 Second report on reservations to treaties (Yearbook … 1996, vol. II 
(Part One), document A/CN.4/477 and Add.1), p. 48, para. 37; see also 
the seventh report (Yearbook … 2002, vol. II (Part One), document A/
CN.4/526 and Add.1–3), p. 9, para. 18.

2 See the fifth report on reservations to treaties (Yearbook … 2000, 
vol. II (Part One), document A/CN.4/508 and Add.1–4), p. 181, 
paras. 217–218.

make no reference to interpretative declarations—which 
were touched upon only briefly in the travaux prépara-
toires for those texts3—and thus say nothing about reac-
tions to interpretative declarations, the forms they may 
take, the procedure for formulating them or their effects. 
Accordingly, the scarcity or uncertainty of practice in 
this area makes it necessary to take an approach that 
differs from the one adopted in considering the issue 
of objection to and acceptance of reservations.4 As the 
Commission has already noted in its work on interpreta-
tive declarations:

In view of the lack of any provision on interpretative declarations in the 
1969 and 1986 Vienna Conventions and the scarcity or relative uncer-
tainty of practice with regard to such declarations, they cannot be con-
sidered in isolation. We can only proceed by analogy with (or in contrast 

3 See the third report on reservations to treaties (Yearbook … 1998, 
vol. II (Part One), document A/CN.4/491 and Add.1–6), pp. 238–239, 
paras. 64–68.

4 See the twelfth report on reservations to treaties (Yearbook … 2007, 
vol. II (Part One), document A/CN.4/584), p. 35, para. 3.
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to) reservations, taking great care, of course, to distinguish conditional 
interpretative declarations from those that are not conditional.5 

3. In the light of these remarks, it is important not to 
overlook the differences between reservations and inter-
pretative declarations, which are not intended to produce 
the same legal effects on the treaty: while a “reservation”, 
by definition, purports “to exclude or to modify the legal 
effect of certain provisions of the treaty in their applica-
tion to that State or to that international organization”,6 
an interpretative declaration, according to draft guide-
line 1.2, “purports to specify or clarify the meaning or 
scope attributed by the declarant to a treaty or to certain 
of its provisions”.7

4. The legal effects which reservations, on the one hand, 
and interpretative declarations, on the other, are meant to 
produce are thus different and do not, in fact, have the 
same impact on the treaty: whereas a reservation, by defi-
nition, purports to modify or to exclude completely the 
legal effects of either a provision of a treaty or the treaty 
as a whole with regard to certain aspects of its application 
to the reserving State or organization, an interpretative 
declaration does not (at least openly) purport to modify 
the treaty’s legal effects with regard to the declarant, but 
merely to clarify its meaning. This essential difference8 
makes it justifiable, and indeed necessary, for the rules 
governing reactions to interpretative declarations to be 
more than a mere copy of the 1969 and 1986 Vienna Con-
ventions’ rules on acceptance of and objection to reserva-
tions (see section A below).

5. This is far less evident in the case of conditional 
interpretative declarations, which should be clearly dis-
tinguished from “simple” interpretative declarations.9 
Under draft guideline 1.2.1, a conditional interpreta-
tive declaration is a unilateral statement “whereby [the 
author] subjects its consent to be bound by the treaty to 
a specific interpretation of the treaty or of certain provi-
sions thereof”.10 Thus, although a conditional interpreta-
tive declaration does not produce legal effects that differ 
from those of a “simple” interpretative declaration, it is 
characterized by the fact that its author “does not merely 
propose an interpretation, but makes its interpretation a 
condition of its consent to be bound by the treaty”, so that 
the conditional interpretative declarations “come closer 
to being a reservation”.11 However, this does not in itself 
mean that the regime for reactions to interpretative dec-
larations should be identical to the one for reactions to 
(acceptance of and objection to) reservations. This is only 
a working hypothesis that should be explored (see sec-
tion B below).12 

5 Yearbook … 2002, vol. II (Part Two), commentary on section 2.4 
(Procedure for interpretative declarations), p. 46. On the distinction, see 
draft guidelines 1.2 and 1.2.1 and the commentary pertaining to them, 
Yearbook … 1999, vol. II (Part Two), pp. 97–106.

6 Yearbook … 1998, vol. II (Part Two), draft guideline 1.1, p. 99. See 
also draft guideline 1.1.1, Yearbook … 1999, vol. II (Part Two), p. 93.

7 Yearbook … 1999, vol. II (Part Two), p. 97.
8 Ibid., p. 107, draft guideline 1.3 (Distinction between reservations 

and interpretative declarations).
9 See paragraph 2 above.
10 Yearbook … 1999, vol. II (Part two), p. 103.
11 Ibid., para. (1) of the commentary to draft guideline 1.2.1.
12 Ibid., p. 105, para. (14) of the commentary to draft guideline 1.2.1.

A. Interpretative declarations (general regime)

6. Owing to the exclusion of interpretative declarations 
from the 1969 and 1986 Vienna Conventions, articles 19–23 
of those texts do not apply to reactions to interpretative 
declarations, according to the positions taken in the vast 
majority of cases in the literature, which stress the differ-
ence between the legal regimes applicable in this respect to 
reservations, on the one hand, and interpretative declara-
tions, on the other.13 This difference is clearly delineated in 
Ethiopia’s objection to Yemen’s declaration concerning the 
United Nations Convention on the Law of the Sea:

[T]he declaration [of Yemen], not constituting a reservation as it is 
prohibited by article 309 of the Convention, is made under article 310 
of same and as such is not governed by articles 19–23 of the Vienna 
Convention on the Law of Treaties providing for acceptance of and 
objections to reservations.14 

7. Nonetheless, an interpretative declaration, like a res-
ervation, may logically generate three types of reaction 
on the part of the States and international organizations 
concerned:

(a) A positive reaction whereby the author expresses, 
either explicitly or implicitly, agreement with the uni-
lateral interpretation proposed by the State or organiza-
tion that made the interpretative declaration (see para-
graphs 8–12 below);

(b) A negative reaction whereby the author expresses 
disagreement with the interpretation proposed by the 
State or organization that made the interpretative decla-
ration, or expresses opposition to its classification as an 
“interpretative declaration”, usually on the ground that it 
is in reality a reservation (see paragraphs 13–23 below);

(c) Silence; i.e. the absence of any explicit manifes-
tation of approval or opposition (see paragraphs 32–41 
below).

Interpretative declarations or statements that are presented 
as such may also elicit a fourth type of reaction that does 
not specifically concern the substance of the declaration, 
but rather its classification (see paragraphs 24–31 below).

1. positive Reaction: appRoval

8. It appears that State practice with respect to positive 
reactions to interpretative declarations is virtually non-
existent. However, Multilateral Treaties Deposited with 
the Secretary-General … includes a text submitted by 
Israel reacting positively to a declaration submitted by 
Egypt15 concerning the United Nations Convention on the 
Law of the Sea:

13 See, in particular, McRae, “The legal effect of interpretative dec-
larations”, especially p. 166; Horn, Reservations and Interpretative 
Declarations to Multilateral Treaties, p. 244; and Sapienza, Dichiar-
azioni interpretative unilaterali e trattati internazionali, p. 274.

14 Multilateral Treaties Deposited with the Secretary-General: 
Status as at 31 December 2006 (United Nations publication, Sales 
No. E.07.V.3), vol. II, chap. XXI.6.

15 “The provisions of the 1979 Peace Treaty between Egypt and Israel 
concerning passage through the Strait of Tiran and the Gulf of Aqaba 
come within the framework of the general régime of waters forming 
straits referred to in part III of the Convention, wherein it is stipulated 
that the general régime shall not affect the legal status of waters forming 
straits and shall include certain obligations with regard to security and the 
maintenance of order in the State bordering the strait” (ibid.).
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The concerns of the Government of Israel, with regard to the law 
of the sea, relate principally to ensuring maximum freedom of naviga-
tion and overflight everywhere and particularly through straits used for 
international navigation.

In this regard, the Government of Israel states that the regime of 
navigation and overflight, confirmed by the 1979 Treaty of Peace 
between Israel and Egypt, in which the Strait of Tiran and the Gulf of 
Aqaba are considered by the Parties to be international waterways open 
to all nations for unimpeded and non-suspendable freedom of naviga-
tion and overflight, is applicable to the said areas. Moreover, being fully 
compatible with the United Nations Convention on the Law of the Sea, 
the regime of the Peace Treaty will continue to prevail and to be appli-
cable to the said areas.

It is the understanding of the Government of Israel that the declara-
tion of the Arab Republic of Egypt in this regard, upon its ratification of 
the [said] Convention, is consonant with the above declaration.16 

It appears from this declaration that the interpretation 
put forward by Egypt is regarded by Israel as correctly 
reflecting the meaning of chapter III of the Convention. 
The Egyptian interpretation is, in a manner of speaking, 
confirmed by the reasoned “approbatory declaration” 
made by Israel.

9. Another example that could be cited is the reaction of 
Norway to a declaration made by France concerning the 
Protocol of 1978 relating to the International Convention 
for the prevention of pollution from ships, 1973 (MARPOL 
Convention), published by the Secretary-General of IMO:

[T]he Government of Norway has taken due note of the communication, 
which is understood to be a declaration on the part of the Government 
of France and not a reservation to the provisions of the Convention 
with the legal consequence such a formal reservation would have had, 
if reservations to Annex I had been admissible.17 

It appears that this statement can be interpreted to mean 
that Norway accepts the declaration by France insofar as 
it does not constitute a reservation.

10. These very rare examples show that a situation 
may arise in which a State or an international organiza-
tion expresses agreement with a specific interpretation 
proposed by another State or international organization 
in an interpretative declaration. Such agreement between 
the respective interpretations of two or more parties is 
expressly envisaged in article 31, paragraph 3 (a), of the 
1969 and 1986 Vienna Conventions, which provides that, 
for the interpretation of a treaty,

There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the 
interpretation of the treaty or the application of its provisions.

11. However, it is not necessary at this stage of the 
study to specify the legal effect which the expression of 
such agreement with an interpretative declaration may 
produce. It suffices to note that such agreement should 
not be confused with the acceptance of a reservation, if 

16 Ibid. In fact, this statement expresses approval of both the classifi-
cation and the substance of the declaration by Egypt; given the formula-
tion of these declarations, it may be wondered whether they might have 
been made as a result of a diplomatic agreement.

17 United Nations, Treaty Series, vol. 1341, No. 22484, p. 330. 
See also Status of multilateral conventions and instruments in respect 
of which the International Maritime Organization or its Secretary- 
General performs depositary or other functions (as at 31 Decem-
ber 2007), p. 108, footnote 1.

only because, under article 20, paragraph 4, of the 1969 
and 1986 Vienna Conventions, such acceptance entails 
the entry into force of the treaty for the reserving State—
which is evidently not the case of a positive reaction to an 
interpretative declaration. To underscore the differences 
between the two, it would be wise to use different terms. 
The term “approval”, which expresses the idea of agree-
ment or acquiescence without prejudging the legal effect 
actually produced,18 could be used to denote a positive 
reaction to an interpretative declaration.

12. In view of these considerations, a draft guideline 
2.9.1 worded as follows could be placed at the beginning 
of section 2.9 (Formulation of reactions to interpretative 
declarations) to define the expression “approval of an in-
terpretative declaration”:

“2.9 Formulation of reactions to interpretative 
declarations

“2.9.1 Approval of an interpretative declaration

“ ‘Approval’ of an interpretative declaration means a 
unilateral statement made by a State or an international 
organization in response to an interpretative declaration in 
respect of a treaty formulated by another State or another 
international organization, whereby the former State or 
organization expresses agreement with the interpretation 
proposed in that declaration.”

2. negative Reaction: opposition

13. Examples of negative reactions to an interpreta-
tive declaration, in other words, of a State or an inter-
national organization disagreeing with the interpretation 
given in an interpretative declaration, while not quite as 
exceptional, are nonetheless sporadic. The reaction of the 
United Kingdom of Great Britain and Northern Ireland to 
the interpretative declaration of the Syrian Arab Repub-
lic19 in respect of article 52 of the 1969 Vienna Conven-
tion is an illustration of this:

The United Kingdom does not accept that the interpretation of 
Article 52 put forward by the Government of Syria correctly reflects the 
conclusions reached at the Conference of Vienna on the subject of coer-
cion; the Conference dealt with this matter by adopting a Declaration 
on this subject which forms part of the Final Act.20

14. The various conventions on the law of the sea also 
generated negative reactions to the interpretative declara-
tions made in connection with them. Upon ratification of 
the Convention on the Continental Shelf, Canada declared 
“that it does not find acceptable the declaration made by 
the Federal Republic of Germany with respect to article 5, 

18 See Salmon, Dictionnaire de droit international public, pp. 74–75 
(“Approbation”).

19 This declaration reads as follows: 
“D—The Government of the Syrian Arab Republic interprets the 

provisions in article 52 as follows: 
The expression ‘‘the threat or use of force’’ used in this article 

extends also to the employment of economic, political, military and 
psychological coercion and to all types of coercion constraining a 
State to conclude a treaty against its wishes or its interests.” 

(Multilateral Treaties… (see footnote 14 above), chap. XXIII.1)
20 Ibid.
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paragraph 1”.21 The United Nations Convention on the 
Law of the Sea, by virtue of its articles 309–310, which 
prohibit reservations but authorize interpretative declara-
tions, gave rise to a considerable number of “interpreta-
tive declarations”, which also prompted an onslaught of 
negative reactions by other contracting States. Tunisia, in 
its communication of 22 February 1994, made it known, 
for example, that:

In that declaration [of Malta], articles 74 and 83 of the Convention 
are interpreted to mean that, in the absence of any agreement on delimi-
tation of the exclusive economic zone, the continental shelf or other 
maritime zones, the search for an equitable solution assumes that the 
boundary is the median line, in other words, a line every point of which 
is equidistant from the nearest points on the baselines from which the 
breadth of the territorial waters is measured.

The Tunisian Government believes that such an interpretation is not 
in the least consistent with the spirit and letter of the provisions of these 
articles, which do not provide for automatic application of the median 
line with regard to delimitation of the exclusive economic zone or the 
continental shelf.22

Another very clear-cut example can be found in the state-
ment of Italy regarding the interpretative declaration of 
India in respect of the Convention:

Italy wishes to reiterate the declaration it made upon signature and 
confirmed upon ratification according to which “the rights of the coastal 
State in such zone do not include the right to obtain notification of mili-
tary exercises or manoeuvres or to authorize them”. According to the 
declaration made by Italy upon ratification this declaration applies as a 
reply to all past and future declarations by other States concerning the 
matters covered by it.23

15. Examples can also be found in the practice of States 
members of the Council of Europe. Thus, the Russian 
Federation, referring to numerous declarations by other 
States parties in respect of the Framework Convention 
for the protection of national minorities, in which they 
specified the meaning to be ascribed to the term “national 
minority”, declared that it

considers that none is entitled to include unilaterally in reserva-
tions or declarations, made while signing or ratifying the Framework 
Convention for the Protection of National Minorities, a definition of 
the term “national minority”, which is not contained in the Framework 
Convention. In the opinion of the Russian Federation, attempts to 
exclude from the scope of the Framework Convention the persons who 
permanently reside in the territory of States Parties to the Framework 
Convention and previously had a citizenship but have been arbitrarily 
deprived of it, contradict the purpose of the Framework Convention for 
the Protection of National Minorities.24

21 Ibid., chap. XXI.4. The German interpretative declaration reads as 
follows: “[T]he Federal Republic of Germany declares with reference 
to article 5, paragraph 1 of the Convention on the Continental Shelf that 
in the opinion of the Federal Government article 5, paragraph 1 guar-
antees the exercise of fishing rights (Fischerei) in the waters above the 
continental shelf in the manner hitherto generally in practice” (ibid.).

22 Ibid., chap. XXI.6, note 19. The relevant part of the declaration by 
Malta reads as follows: 

“The Government of Malta interprets article 74 and article 83 to 
the effect that in the absence of agreement on the delimitation of the 
exclusive economic zone or the continental shelf or other maritime 
zones, for an equitable solution to be achieved, the boundary shall 
be the median line, namely a line every point of which is equidistant 
from the nearest points of the baselines from which the breadth of 
the territorial waters of Malta and of such other States is measured.” 

(Ibid.)
23 Ibid.
24 United Nations, Treaty Series, vol. 2152, No. 37548, p. 297.

16. Furthermore, the example of the statement by Italy 
regarding the interpretative declaration of India (para. 14 
above) shows that, in practice, States that react negatively 
to an interpretative declaration formulated by another 
State or another international organization often propose 
in the same breath another interpretation that they believe 
is “more accurate”. This practice of “constructive” refusal 
was also followed by Italy in its statement in reaction to 
the interpretative declarations of several other States par-
ties to the Basel Convention on the control of transbounda- 
ry movements of hazardous wastes and their disposal:

The Government of Italy, in expressing its objection vis-à-vis the 
declarations made, upon signature, by the Governments of Colombia, 
Ecuador, Mexico, Uruguay and Venezuela, as well as other declara-
tions of similar tenor that might be made in the future, considers that no 
provision of this Convention should be interpreted as restricting navi-
gational rights recognized by international law. Consequently, a State 
party is not obliged to notify any other State or obtain authorization 
from it for simple passage through the territorial sea or the exercise 
of freedom of navigation in the exclusive economic zone by a vessel 
showing its flag and carrying a cargo of hazardous wastes.25

Other States which had made an interpretative declaration 
comparable to that of Italy did not feel it was necessary to 
react in the same way that Italy had, but merely remained 
silent.26

17. The practice also evoked reactions that, prima facie, 
were not outright rejections. In some cases, States seemed 
to accept the proposed interpretation on the condition that 
it was consistent with a supplementary interpretation. The 
conditions set by Austria, Germany and Turkey for con-
senting to Poland’s interpretative declaration in respect 
of the European Convention on Extradition27 are a good 
example of this. Hence, Germany considered

the placing of persons granted asylum in Poland on an equal standing 
with Polish nationals in Poland’s declaration with respect to Article 6, 
paragraph 1 (a) of the Convention to be compatible with the object and 
purpose of the Convention only with the proviso that it does not exclude 
extradition of such persons to a state other than that in respect of which 
asylum has been granted.28

18. A number of Western States had a comparable reac-
tion to the declaration made by Egypt upon ratification 
of the International Convention for the Suppression of 
Terrorist Bombings.29 Considering that the declaration by 
Egypt “aims to broaden the scope of the Convention”30 
—which excludes assigning the status of “reservation”—
Germany declared that it

25 Multilateral Treaties …(see footnote 14 above), chap. XXVII.3.
26 On the question of “silence”, see paragraphs 32–41 below.
27 Declaration by Poland of 15 June 1993: 

“The Republic of Poland declares, in accordance with para-
graph 1 (a) of Article 6, that it will under no circumstances extradite 
its own nationals.

“The Republic of Poland declares that, for the purposes of this 
Convention, in accordance with paragraph 1 (b) of Article 6, per-
sons granted asylum in Poland will be treated as Polish nationals.” 

(United Nations, Treaty Series, vol. 1862, No. 5146, p. 469).
28 Ibid., p. 470. See also the identical reaction of Austria to the inter-

pretative declaration of Romania (ibid., vol. 2045, p. 202).
29 The “reservation” by Egypt is formulated as follows:

“The Government of the Arab Republic of Egypt declares that 
it is bound by Article 19, paragraph 2, of the Convention insofar as 
the military forces of a State, in the exercise of their duties do not 
violate the rules and principles of international law.” 

(Multilateral Treaties … (see footnote 14 above), chap. XVIII.9)
30 Ibid.
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is of the opinion that the Government of the Arab Republic of Egypt 
is only entitled to make such a declaration unilaterally for its own 
armed forces, and it interprets the declaration as having binding effect 
only on armed forces of the Arab Republic of Egypt. In the view of 
the Government of the Federal Republic of Germany, such a unilat-
eral declaration cannot apply to the armed forces of other States Parties 
without their express consent. The Government of the Federal Republic 
of Germany therefore declares that it does not consent to the Egyptian 
declaration as so interpreted with regard to any armed forces other than 
those of the Arab Republic of Egypt, and in particular does not rec-
ognize any applicability of the Convention to the armed forces of the 
Federal Republic of Germany.31

19. In the context of the Protocol of 1978 relating to the 
International Convention for the prevention of pollution 
from ships, 1973 (MARPOL Convention), a declaration 
by Canada concerning Arctic waters also triggered con-
ditional reactions. Belgium, Denmark, France, Germany, 
Greece, Italy, the Netherlands, Portugal, Spain and the 
United Kingdom declared that they 

take note of this declaration by Canada and consider that it should be 
read in conformity with Articles 57, 234 and 236 of the United Nations 
Convention on the Law of the Sea. In particular, the … Government 
recalls that Article 234 of that Convention applies within the limits of 
the exclusive economic zone or of a similar zone delimited in conform-
ity with Article 57 of the Convention and that the laws and regulations 
contemplated in Article 234 shall have due regard to navigation and the 
protection and preservation of the marine environment based on the 
best available scientific evidence.32

20. The declaration by the Czech Republic made fur-
ther to Germany’s interpretative declaration33 in respect 
of part X of the United Nations Convention on the Law 
of the Sea should be viewed from a slightly different per-
spective in that it is difficult to determine whether it is 
opposing the interpretation upheld by Germany or reclas-
sifying the declaration as a reservation:

The Government of the Czech Republic having considered the 
declaration of the Federal Republic of Germany of 14 October 1994 
pertaining to the interpretation of the provisions of Part X of the [said 
Convention], which deals with the right of access of land-locked States 
to and from the sea and freedom of transit, states that the [said] decla-
ration of the Federal Republic of Germany cannot be interpreted with 
regard to the Czech Republic in contradiction with the provisions of 
Part X of the Convention.34

21. Such “conditional acceptances” do not constitute 
“approvals” within the meaning of draft guideline 2.9.1 
and should be regarded as negative reactions. In fact, 
the authors of such declarations are not approving the 
proposed interpretation, but rather are putting forward 

31 Ibid. See also comparable declarations by Canada, the Nether-
lands, the United Kingdom and the United States of America (ibid.).

32 Status of multilateral conventions and instruments … (see foot-
note 17 above), p. 106, for the text of the declaration by Canada.

33 The relevant part of the declaration by Germany reads as follows: 
“As to the regulation of the freedom of transit enjoyed by land-

locked States, transit through the territory of transit States must not 
interfere with the sovereignty of these States. In accordance with 
article 125, paragraph 3, the rights and facilities provided for in Part 
X in no way infringe upon the sovereignty and legitimate interests 
of transit States. The precise content of the freedom of transit has 
in each single case to be agreed upon by the transit State and the 
land-locked State concerned. In the absence of such agreement con-
cerning the terms and modalities for exercising the right of access 
of persons and goods to transit through the territory of the Federal 
Republic of Germany is only regulated by national law, in par-
ticular, with regard to means and ways of transport and the use of 
traffic infrastructure.” 
(Multilateral Treaties … (see footnote 14 above), chap. XXI.6)
34 Ibid., note 16.

another which, in their view, is the only one in conformity 
with the treaty. 

22. All these examples show that a negative reaction to 
an interpretative declaration can take varying forms: it 
can be a refusal, purely and simply, of the interpretation 
formulated in the declaration, a counter-proposal of an 
interpretation of the contested provision(s), or an attempt 
to limit the scope of the initial declaration, which was, 
in turn, interpreted. In any case, reacting States or inter-
national organizations are seeking to prevent or limit the 
scope of the interpretative declaration or its legal effect 
on the treaty, its application or its interpretation. In this 
connection, a negative reaction is therefore comparable, 
to some extent, to an objection to a reservation without, 
however, producing the same effect. Thus, a State or an 
international organization cannot oppose the entry into 
force of a treaty between itself and the author of the inter-
pretative declaration on the pretext that it disagrees with 
the interpretation contained in the declaration. The author 
views its negative reaction as a safeguard measure, a pro-
test against establishing an interpretation of the treaty 
that it might consider opposable, which it does not find 
appropriate,35 and about which it must speak out.

23. That is why “opposition”36 might be an apt term for 
negative reactions to an interpretative declaration, rather 
than “objection”, even though this word has sometimes 
been used in practice.37 Based on the model adopted for 
the definition of objections,38 draft guideline 2.9.2 could 
define such opposition to an interpretative declaration as 
the intention of, and effect anticipated by, its author, as 
follows:

“2.9.2 Opposition to an interpretative declaration

“ ‘Opposition’ to an interpretative declaration means a 
unilateral statement made by a State or an international 
organization in response to an interpretative declaration in 
respect of a treaty formulated by another State or another 
international organization, whereby the former State or 
organization rejects the interpretation proposed in the 
interpretative declaration or proposes an interpretation 
other than that contained in the declaration with a view to 
excluding or limiting its effect.”

3. Reclassification

24. As illustrated in the third report on reservations 
to treaties, naming or phrasing of a unilateral statement 
by its author as a “reservation” or an “interpretative 

35 In this connection, see McNair, The Law of Treaties, pp. 430–431.
36 In the Dictionnaire de droit international public, the term “pro-

testation” is defined as follows: “Act by which one or more subjects of 
international law express their intention not to recognize the validity 
or opposability of acts, conduct or claims issuing from third parties” 
(Salmon, op. cit., p. 907).

37 See, for example, Italy’s reaction to the interpretative declarations 
of Colombia, Ecuador, Mexico, Uruguay and Venezuela to the Basel 
Convention on the control of transboundary movements of hazardous 
wastes and their disposal (see footnote 25 above). The reaction of Can-
ada to the interpretative declaration of Germany to the Convention on 
the Continental Shelf (see footnote 21 above) was also registered in the 
“objection” category by the Secretary-General.

38 See draft guideline 2.6.1 and the commentary thereto, Year-
book … 2005, vol. II (Part Two), chap. X, sect. C.2, pp. 77–82, para. 438.
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declaration” is not relevant for the purposes of classifying 
such a unilateral statement,39 even if it provides a signifi-
cant clue as to its nature.40 This is conveyed by the phrase 
“however phrased or named” in draft guideline 1.1 (art. 2, 
para. 1 (d), of the 1969 and 1986 Vienna Conventions) 
and draft guideline 1.2 of the Guide to Practice.

25. What frequently occurs in practice is that interested 
States do not hesitate to react to unilateral statements 
which their authors call interpretative, and to expressly 
consider them as reservations.41 These reactions, which 
might be called “reclassifications” to reflect their pur-
pose, in no way resemble approval or opposition, since, 
of course, they do not refer to the actual content of the 
unilateral statement in question, but rather to its form and 
to the applicable legal regime.

26. There are numerous examples of this phenomenon:

(a) The reaction of the Netherlands to Algeria’s in-
terpretative declaration in respect of article 13, para-
graphs 3–4, of the International Covenant on Economic, 
Social and Cultural Rights:

In the opinion of the Government of the Kingdom of the Netherlands, 
the interpretative declaration concerning article 13, paragraphs 3 and 
4 of the International Covenant on Economic, Social and Cultural 
Rights must be regarded as a reservation to the Covenant. From the 
text and history of the Covenant it follows that the reservation with 
respect to article 13, paragraphs 3 and 4 made by the Government of 
Algeria is incompatible with the object and purpose of the Covenant. 
The Government of the Kingdom of the Netherlands therefore consid-
ers the reservation unacceptable and formally raises an objection to it;42

(b) The reactions of many States to the declaration 
made by Pakistan with respect to the same Covenant, 
which, after lengthy statements of reasons, conclude:

The Government of … therefore regards the above-mentioned dec-
larations as reservations and as incompatible with the object and pur-
pose of the Covenant.

The Government of … therefore objects to the above-mentioned res-
ervations made by the Government of the Islamic Republic of Pakistan 
to the International Covenant on Economic, Social and Cultural Rights. 
This objection shall not preclude the entry into force of the Covenant 
between the Federal Republic of Germany and the Islamic Republic of 
Pakistan.43

39 Yearbook … 1998, vol. II (Part One), document A/CN.4/491 and 
Add.1–6, p. 267, para. 275. See also draft guidelines 1.1 (Definition of 
reservations) and 1.2 (Definition of interpretative declarations), Year-
book … 1999, vol. II (Part Two), pp. 91–92.

40 In this connection, draft guideline 1.3.2 (Phrasing and name) 
provides that: “The phrasing or name given to a unilateral statement 
provides an indication of the purported legal effect. This is the case in 
particular when a State or international organization formulates several 
unilateral statements in respect of a single treaty and designates some 
of them as reservations and others as interpretative declarations” (Year-
book … 1999, vol. II (Part Two), p. 92). See also the commentary on 
this provision, ibid., pp. 109–111.

41 Nor do the tribunals and treaty monitoring bodies hesitate to requali- 
fy an interpretative declaration as a reservation (see paragraphs (5)–(7) 
of the commentary to draft article 1.3.2, ibid., pp. 109–111. This, how-
ever, does not touch on the formulation of these reactions; it is therefore 
not useful to revisit it here.

42 Multilateral Treaties … (see footnote 14 above), vol. I, chap. IV.3. 
See also the objection of Portugal (ibid.) and the objection of the Neth-
erlands to the declaration of Kuwait (ibid.).

43 Ibid. See also the objections registered by Denmark, Finland, 
France, Latvia, Norway, the Netherlands, Spain, Sweden and the 
United Kingdom (ibid.).

(c) The reactions of many States to the declara-
tion made by the Philippines with respect to the United 
Nations Convention on the Law of the Sea:

The … considers that the statement which was made by the 
Government of the Philippines upon signing the United Nations 
Convention on the Law of the Sea and confirmed subsequently upon 
ratification of that Convention in essence contains reservations and 
exceptions to the said Convention, contrary to the provisions of arti-
cle 309 thereof.44

(d) The reclassification formulated by Mexico, which 
considered that

the third declaration [formally classified as interpretative] submitted 
by the Government of the United States of America (…) constitutes a 
unilateral claim to justification, not envisaged in the Convention [the 
United Nations Convention against Illicit Traffic in Narcotic Drugs and 
Psychotropic Substances], for denying legal assistance to a State that 
requests it, which runs counter to the purposes of the Convention.45

(e) The reaction of Germany to a declaration whereby 
Tunisia indicated that it would not, in implementing the 
Convention on the rights of the child of, “adopt any legis-
lative or statutory decision that conflicts with the Tunisian 
Constitution”:

The Federal Republic of Germany considers the first of the dec-
larations deposited by the Republic of Tunisia to be a reservation. It 
restricts the application of the first sentence of article 4.46

(f) The reactions of 19 States to the declaration made 
by Pakistan with respect to the International Convention 
for the Suppression of Terrorist Bombings, whereby 
Pakistan specified that “nothing in this Convention shall 
be applicable to struggles, including armed struggle, for 
the realization of right of self-determination launched 
against any alien or foreign occupation or domination”:47

The Government of Austria considers that the declaration made by 
the Government of the Islamic Republic of Pakistan is in fact a reserva-
tion that seeks to limit the scope of the Convention on a unilateral basis 
and is therefore contrary to its objective and purpose.48

(g) The reactions of Germany and the Netherlands to 
the declaration made by Malaysia upon accession to the 
Convention on the prevention and punishment of crimes 
against internationally protected persons, including dip-
lomatic agents, whereby Malaysia made the implementa-
tion of article 7 of the Convention subject to its domestic 
legislation:

The Government of the Federal Republic of Germany consid-
ers that in making the interpretation and application of Article 7 of 
the Convention subject to the national legislation of Malaysia, the 
Government of Malaysia introduces a general and indefinite reser-
vation that makes it impossible to clearly identify in which way the 
Government of Malaysia intends to change the obligations arising from 
the Convention. Therefore the Government of the Federal Republic of 

44 Ibid., vol. II, chap. XXI.6, objection by Belarus; see also the reac-
tions similar in letter or in spirit from Australia, Bulgaria, the Russian 
Federation and Ukraine (ibid.).

45 Ibid., vol. I, chap. VI.19.
46 Ibid., chap. IV.11).
47 Ibid., vol. II, chap. XVIII.9.
48 Ibid. See the reactions similar in letter or in spirit from Australia, 

Canada, Denmark, Finland, France, Germany, India, Israel, Italy, 
Japan, the Netherlands, New Zealand, Norway, Spain, Sweden, the 
United Kingdom and the United States (ibid.). See also the reactions of 
Germany and the Netherlands to the unilateral declaration made by 
Malaysia (ibid.).



10 Documents of the sixtieth session

Germany hereby objects to this declaration which is considered to be 
a reservation that is incompatible with the object and purpose of the 
Convention. This objection shall not preclude the entry into force of the 
Convention between the Federal Republic of Germany and Malaysia.49

(h) The reaction of Sweden to the declaration by 
Bangladesh indicating that article III of the Convention on 
the Political Rights of Women could only be implemented 
in accordance with the Constitution of Bangladesh:

In this context the Government of Sweden would like to recall, that 
under well-established international treaty law, the name assigned to a 
statement whereby the legal effect of certain provisions of a treaty is 
excluded or modified, does not determine its status as a reservation to 
the treaty. Thus, the Government of Sweden considers that the declara-
tions made by the Government of Bangladesh, in the absence of further 
clarification, in substance constitute reservations to the Convention.

The Government of Sweden notes that the declaration relating to 
article III is of a general kind, stating that Bangladesh will apply the said 
article in consonance with the relevant provisions of its Constitution. 
The Government of Sweden is of the view that this declaration raises 
doubts as to the commitment of Bangladesh to the object and purpose 
of the Convention and would recall that, according to well-established 
international law, a reservation incompatible with the object and pur-
pose of a treaty shall not be permitted.50

27. These examples show that reclassification consists 
of considering that a unilateral statement submitted as an 
“interpretative declaration” is in reality a “reservation”, 
with all the legal effects that this entails. Thus, reclassi-
fication seeks to change the legal status of the unilateral 
statement in the relationship between the State or organi-
zation having submitted the statement and the “reclas-
sifying” State or organization. As a general rule, such 
declarations, which are usually extensively reasoned,51 
are based essentially on the criteria for distinguishing 
between reservations and interpretative declarations.52

28. Draft guideline 2.9.3 is based on this State practice 
and defines “reclassification” accordingly:

49 Ibid., chap. XVIII.7.
50 Ibid., chap. XVI.1. See also the identical declaration of Norway 

(ibid.).
51 For a particularly striking example, see the reactions to Pakistan’s 

interpretative declaration in relation to the International Covenant on 
Economic, Social and Cultural Rights (para. 26 (b) above and foot-
note 43 above).

52 See draft guidelines 1.3–1.3.3, Yearbook … 1999, vol. II (Part 
Two), p. 92:

“1.3 Distinction between reservations and interpretative dec- 
larations

“The character of a unilateral statement as a reservation or an 
interpretative declaration is determined by the legal effect it pur-
ports to produce.
“1.3.1 Method of implementation of the distinction between  
reservations and interpretative declarations

“To determine whether a unilateral statement formulated by a 
State or an international organization in respect of a treaty is a res-
ervation or an interpretative declaration, it is appropriate to inter-
pret the statement in good faith in accordance with the ordinary 
meaning to be given to its terms, in the light of the treaty to which 
it refers. Due regard shall be given to the intention of the State or 
the international organization concerned at the time the statement 
was formulated.
“1.3.2 Phrasing and name

“The phrasing or name given to a unilateral statement provides 
an indication of the purported legal effect. This is the case in par-
ticular when a State or an international organization formulates 
several unilateral statements in respect of a single treaty and des-
ignates some of them as reservations and others as interpretative 
declarations.

“2.9.3 Reclassification of an interpretative declaration

“1. ‘Reclassification’ means a unilateral state-
ment made by a State or an international organization in 
response to a declaration in respect of a treaty formulated 
by another State or another international organization as 
an interpretative declaration, whereby the former State or 
organization purports to regard the declaration as a reser-
vation and to treat it as such.

“2. [In formulating a reclassification, States and 
international organizations shall [take into account] 
[apply] draft guidelines 1.3 to 1.3.3.].”

29. The examples cited show that, in practice, States 
almost always combine the reclassification with an objec-
tion to the reservation. It should be borne in mind, however, 
that reclassifying an interpretative declaration as a reser-
vation is one thing and objecting to the reservation thus 
“reclassified” is another. Nonetheless, it should be noted 
that even in the case of a reservation that is “disguised” (as 
an interpretative declaration)—which, from a legal stand-
point, has always been a reservation—the rules of pro-
cedure and formulation as set out in the present Guide to 
Practice remain fully applicable. This clearly means that a 
State wishing to formulate a reclassification and an objec-
tion must abide by the procedural rules and time periods 
applicable to reclassification53 and objection,54 and that, in 
principle, the time period for formulating such a “combined 
statement” is accordingly shortened to the one provided for 
in article 20, paragraph 5, of the 1969 and 1986 Vienna 
Conventions and in draft guideline 2.6.13.55 An objec-
tion submitted after that time period cannot produce all 
of its legal effects and the reclassified reservation must be 
regarded as having been accepted.56

30. This is why it is specified, at the end of draft guide-
line 2.9.3, paragraph 1, that the author State or organiza-
tion must accordingly treat the reclassified reservation as 
such.

31. Paragraph 2, while following the usual practice, pro-
vides a logical corollary to the rules already adopted by 
the Commission with respect to the distinction between 
reservations and interpretative declarations. It seems 
desirable to place this provision here, for reasons more 
of convenience than of strict logic, as this stipulation 
concerns the substantive rules for making the distinction 
rather than the rules governing formulation as such. This 
is why the provision is in square brackets.

“1.3.3 Formulation of a unilateral statement when a reservation 
is prohibited

“When a treaty prohibits reservations to all or certain of its pro-
visions, a unilateral statement formulated in respect thereof by a 
State or an international organization shall be presumed not to con-
stitute a reservation except when it purports to exclude or modify 
the legal effect of certain provisions of the treaty or of the treaty as 
a whole with respect to certain specific aspects in their application 
to its author.”
53 See paragraphs 42–48 below.
54 See the eleventh report on reservations to treaties, Year-

book … 2006, vol. II (Part One), document A/CN.4/574, pp. 199–210, 
paras. 87–144.

55 Ibid., p. 207, para. 128, draft guideline 2.6.13.
56 Ibid., p. 210, para. 143, draft guideline 2.6.15.
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4. silence

32. The practice surveyed above reveals that States 
make considerable use of silence in relation to interpre-
tative declarations. Express positive and even express 
negative reactions are extremely rare. It should therefore 
be asked whether this pervasive silence can be taken to 
signify consent to the interpretation proposed by the State 
or the international organization that formulated the inter-
pretative declaration.

33. In the case of reservations, silence, according to the 
presumption provided for in article 20, paragraph 5, of the 
1969 and 1986 Vienna Conventions, means consent. ICJ, 
in its 1951 advisory opinion, noted the “very great allow-
ance made for tacit assent to reservations”,57 and the work 
of the Commission has from the outset acknowledged the 
considerable part played by tacit acceptance.58 Sir Hum-
phrey Waldock justified the principle of tacit acceptance 
by pointing out that:

It is … true that, under the “flexible” system now proposed, the 
acceptance or rejection by a particular State of a reservation made 
by another primarily concerns their relations with each other, so that 
there may not be the same urgency to determine the status of a res-
ervation as under the system of unanimous consent. Nevertheless, it 
seems very undesirable that a State, by refraining from making any 
comment upon a reservation, should be enabled more or less indefi-
nitely to maintain an equivocal attitude as to the relations between 
itself and the reserving State.59

34. In the case of simple interpretative declarations 
(as opposed to conditional declarations), these concerns 
do not arise. By definition, an interpretative declaration 
purports only to “specify or clarify the meaning or scope 
attributed by the declarant to a treaty or to certain of its 
provisions” (para. 3 above), and in no way imposes condi-
tions on its author’s consent to be bound by the treaty.60 
Whether or not other States or international organizations 
consent to the interpretation put forward in the declaration 
has no effect on the author’s legal status with respect to the 
treaty; the author becomes or remains a Contracting Party 
regardless. Continued silence on the part of the other par-
ties has no effect on the status as a party of the State or 
organization that formulates an interpretative declaration: 
such silence cannot prevent the latter from becoming or 
remaining a party, in contrast to what could occur in the 
case of reservations under article 20, paragraph 4 (c), of 
the 1969 and 1986 Vienna Conventions were it not for the 
presumption provided for in paragraph 5 of that article.

35. Thus, since it is not possible to proceed by analogy 
with reservations, the issue of whether, in the absence of 
an express reaction, there is a presumption of approval 
of or opposition to interpretative declarations remains 
unresolved. In truth, however, this question can only be 
answered in the negative. It is indeed inconceivable that 
silence, in itself, could produce such a legal effect. The 

57 Reservations to the Convention on the Prevention and Punishment 
of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951, p. 21.

58 See Müller, “Convention de Vienne de 1969: article 20”, pp. 814–
815, paras. 31–32.

59 First report on the law of treaties, Yearbook … 1962, vol. II, docu-
ment A/CN.4/144 and Add.1, p. 67, para. (15) of the commentary to 
article 18.

60 The situation is evidently different with respect to conditional in-
terpretative declarations (see paragraphs 49–55 below).

following comment by Buzzini in a study on silence in 
response to a violation of a rule of international law is fully 
applicable here: “Silence in itself says nothing because it 
is capable of ‘saying’ too many things at once.”61

36. Silence can express either agreement or disa-
greement with the proposed interpretation. States may 
consider it unnecessary to respond to an interpretative 
declaration because it accurately reflects their own posi-
tion, or they may feel that the interpretation is errone-
ous, but that there is no point in proclaiming as much 
because, in any event, the interpretation would not, in 
their view, be upheld by an impartial third party in case 
of a dispute. It is impossible to decide which of these 
two hypotheses is correct.

37. Moreover, this appears to be the position most 
widely supported in the literature. Horn states that:

Interpretative declarations must be treated as unilaterally advanced 
interpretations and should therefore be governed only by the principles 
of interpretation. The general rule is that a unilateral interpretation can-
not be opposed to any other party in the treaty. Inaction on behalf of the 
confronted states does not result in automatic construction of accept-
ance. It will only be one of many cumulative factors which together 
may evidence acquiescence. The institution of estoppel may become 
relevant, though this requires more explicit proof of the readiness of the 
confronted states to accept the interpretation.62

38. Thus, although silence cannot in itself be construed 
as either approval or opposition—neither of which can 
by any means be presumed—the position taken by Horn 
indicates that silence can, under certain conditions, be 
taken to signify acquiescence in accordance with the prin-
ciples of good faith and, more particularly in the context 
of interpreting treaties, through the operation of article 31, 
paragraph 3 (b), of the 1969 and 1986 Vienna Conven-
tions, which provides for the consideration, in interpret-
ing a treaty, of “any subsequent practice in the application 
of the treaty which establishes the agreement of the par-
ties regarding its interpretation”. Further, the concept of 
acquiescence itself is not unknown in treaty law: arti-
cle 45 of the 1969 Vienna Convention provides that:

A State may no longer invoke a ground for invalidating, terminat-
ing, withdrawing from or suspending the operation of a treaty under 
articles 46 to 50 or articles 60 and 62 if, after becoming aware of the 
facts:

[…]

(b) it must by reason of its conduct be considered as having acqui-
esced in the validity of the treaty or in its maintenance in force or in 
operation, as the case may be.

Article 45 of the 1986 Vienna Convention reproduces this 
provision, adapting it to the specific case of international 
organizations.

39. But this provision does not define the “conduct” in 
question and it seems extremely difficult, if not impos-
sible, to determine in advance the circumstances in which 
a State or an organization is bound to protest expressly in 
order to avoid being considered as having acquiesced to 
an interpretative declaration or to a practice that has been 

61 Buzzini, “Abstention, silence et droit international général”, 
p. 382.

62 Horn, op. cit., p. 244; see also McRae, loc. cit., p. 168.
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established on the basis of such a declaration.63 In other 
words, it is particularly difficult to determine when and 
in what specific circumstances silence is tantamount to 
consent.64 As the Eritrea Ethiopia Boundary Commission 
underscored:

The nature and extent of the conduct effective to produce a variation 
of the treaty is, of course, a matter of appreciation by the tribunal in each 
case. The decision of the International Court of Justice in the Temple 
case is generally pertinent in this connection. There, after identifying 
conduct by one party which it was reasonable to expect that the other 
party would expressly have rejected if it had disagreed with it, the Court 
concluded that the latter was stopped or precluded from challenging the 
validity and effect of the conduct of the first. This process has been vari-
ously described by such terms, amongst others, as estoppel, preclusion, 
acquiescence or implied or tacit agreement. But in each case the ingredi-
ents are the same: an act, course of conduct or omission by or under the 
authority of one party indicative of its view of the content of the appli-
cable legal rule—whether of treaty or customary origin; the knowledge, 
actual or reasonably to be inferred, of the other party, of such conduct 
or omission; and a failure by the latter party within a reasonable time to 
reject, or dissociate itself from, the position taken by the first.65

40. It therefore seems impossible to provide, in the 
abstract, clear guidelines for determining when a silent 
State has, by its silence, created an effect of acquiescence 
or estoppel. This can only be determined on a case-by-
case basis in the light of the circumstances in question.

41. Draft guidelines 2.9.8–2.9.9 reflect the principles 
inferred from State practice. The former unequivocally 
states that the presumption provided for in article 20, 
paragraph 5, of the 1969 and 1986 Vienna Conventions 
is not applicable with respect to silence on the part of a 
State or an international organization in response to an 
interpretative declaration and that silence cannot in itself 
be construed as either approval or opposition. The latter 
points out to users of the Guide to Practice that, although 
silence is not in principle equivalent to approval of or 
acquiescence to an interpretative declaration, in some cir-
cumstances the silent State may be considered as having 
acquiesced to the declaration by reason of its conduct or 
lack of conduct in relation to the interpretative declaration.

“2.9.8 Non-presumption of approval or opposition

“Neither approval of nor opposition to an interpretative 
declaration shall be presumed.

“2.9.9 Silence in response to an interpretative 
declaration

“1. “Consent to an interpretative declaration shall 
not be inferred from the mere silence of a State or an 
international organization in response to an interpretative 

63 See, among others, Rousseau, Droit international public, p. 430, 
No. 347.

64 In this connection, see Drost, “Grundfragen der Lehre vom inter-
nationalen Rechtsgeschäft”, p. 218: “The question as to when silence 
can be construed as acceptance is a question of circumstances. The 
answer cannot be affirmative unless, given the factual circumstances—
following prior notification, for example—silence cannot be under-
stood simply as an objective situation, but as a conclusive expression 
of the underlying will.”

65 Decision regarding delimitation of the border between Eritrea and 
Ethiopia (13 April 2002), UNRIAA, vol. XXV (Sales No. E/F.05.V.5), 
p. 111, para. 3.9; see also the well-known separate opinion of Judge 
Alfaro in Temple of Preah Vihear, Merits, Judgment, I.C.J. Reports 
1962, p. 40.

declaration formulated by another State or another inter-
national organization in respect of a treaty.

“2. “In certain specific circumstances, however, a 
State or an international organization may be considered 
as having acquiesced to an interpretative declaration by 
reason of its silence or its conduct, as the case may be.”

5. Rules applicaBle to tHe foRMulation of an appRoval, 
opposition oR Reclassification in Respect of an 
inteRpRetative declaRation

42. While reactions to interpretative declarations dif-
fer considerably from acceptances of or objections to 
reservations, it seems appropriate to ensure, to the extent 
possible, that such reactions are publicized widely, on 
the understanding that States and international organiza-
tions have no legal obligation in this regard,66 but that any 
legal effects which they may expect to arise from such 
reactions will depend in large part on how widely they 
disseminate those reactions. Although the legal effects of 
such reactions (combined with those of the initial declara-
tion) on the interpretation and application of the treaty in 
question will not be discussed at this stage, it goes without 
saying that such unilateral statements are likely to play 
a role in the life of the treaty; this is their raison d’être 
and the purpose for which they are formulated by States 
and international organizations. ICJ has highlighted the 
importance of these statements in practice:

Interpretations placed upon legal instruments by the parties to them, 
though not conclusive as to their meaning, have considerable probative 
value when they contain recognition by a party of its own obligations 
under an instrument.67

43. In a study on unilateral statements, Sapienza also 
underlined the importance of reactions to interpretative 
declarations, which

contribute usefully to the settlement [of a dispute]. Statements will be 
still more useful to the interpreter when there is no dispute, but only a 
problem of interpretation.68

44. Notwithstanding the undeniable usefulness of reac-
tions to interpretative declarations not only for the inter-
preter or judge, but also for enabling the other States and 
international organizations concerned to determine their 
own position with respect to the declaration, the 1969 
Vienna Convention does not require that such reactions 
be communicated. As has already been indicated in the 
study on the form and communication of interpretative 
declarations themselves:

There seems to be no reason to transpose the rules governing the 
communication of reservations to simple interpretative declarations, 
which may be formulated orally; it would therefore be paradoxical to 
insist that they be formally communicated to other interested States or 
international organizations. By refraining from such communication, 
the author of the declaration runs the risk that the declaration may not 
have the intended effect, but this is a different problem altogether. It 
does not seem necessary, therefore, to include a clarification of this 
point in the Guide to Practice.69

66 See Yearbook … 2001, vol. II (Part One), A/CN.4/518 and  
Add.1–3, p. 157, para. 130.

67 International Status of South-West Africa, Advisory Opinion, 
I.C.J. Reports 1950, pp. 135–136.

68 Sapienza, op. cit., p. 275.
69 See footnote 66 above.
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45. There is no reason to take a different approach with 
respect to reactions to such interpretative declarations and 
it would be inappropriate to impose more stringent formal 
requirements on them than on the interpretative declara-
tions to which they respond. The same caveat applies, 
however: if States or international organizations do not 
adequately publicize their reactions to an interpretative 
declaration, they run the risk that the intended effects 
may not be produced. If the authors of such reactions 
want their position to be taken into account in the treaty’s 
application, particularly when there is a dispute, it would 
probably be in their interest to:

(a) Formulate the reaction in writing to meet the 
requirements of legal security and to ensure notification 
of the reaction;

(b) State the reasons for the reaction; as shown by 
the practice described above.70 States generally take care 
to explain, sometimes in great detail, the reasons for their 
approval, protest or reclassification. These reasons are 
useful not only for the interpreter: they can also alert the 
State or the international organization that submitted the 
interpretative declaration to the points found to be prob-
lematic in the declaration and, potentially, induce the 
author to revise or withdraw the declaration. This con-
stitutes, with respect to interpretative declarations, the 
equivalent of the “reservations dialogue”;

(c) Follow, in making such statements, the same 
communication and notification procedure applicable 
to the communication and notification of other declara-
tions in respect of the treaty (reservations, objections or 
acceptances).

46. Although the Special Rapporteur is convinced of 
the soundness of these recommendations, he is hesitant 
to propose a draft guideline reflecting them because the 
Commission has not adopted equivalent guidelines with 
respect to interpretative declarations themselves. If, how-
ever, the Commission considers that it would be useful 
to include a draft guideline to this effect in the Guide to 
Practice, such a guideline could consist only of recom-
mendations modelled on those adopted, for example, with 
respect to statements of reasons for reservations71 and 
objections to reservations.72 Such a provision, if included, 
could draw upon those concerning the procedure for other 
types of declarations in respect of a treaty—which is, 
in fact, quite uniform—as contained in draft guidelines 
2.1.1–2.1.7 on reservations, 2.4.1 and 2.4.7 on interpre-
tative declarations, 2.6.7, 2.6.9 and 2.6.10 on objections 
to reservations and 2.8.3–2.8.5 on express acceptance of 
reservations:73

70 See paragraphs 13–20 and 26 above.
71 See Yearbook … 2007, vol. II (Part One), document A/CN.4/586.
72 See the eleventh report on reservations to treaties, Year-

book … 2006, vol. II (Part One), document A/CN.4/574, p. 204, 
paras. 110–111.

73 In the last two cases, the draft guidelines mentioned are num-
bered as shown in the eleventh and twelfth reports on reservations 
(ibid., pp. 199–202, paras. 87–98 and pp. 203–204, paras. 105–111, 
and Yearbook … 2007, vol. II (Part One), document A/CN.4/584, 
pp. 42–44, paras. 45–56); this numbering may be changed by the Draft-
ing Committee.

“2.9.5 Written form of approval, opposition and 
reclassification

“An approval, opposition or reclassification in respect 
of an interpretative declaration shall be formulated in 
writing.

“2.9.6 Statement of reasons for approval, opposition 
and reclassification

“Whenever possible, an approval, opposition or reclas-
sification in respect of an interpretative declaration should 
indicate the reasons why it is being made.

“2.9.7 Formulation and communication of an 
approval, opposition or reclassification

“An approval, opposition or reclassification in respect 
of an interpretative declaration should, mutatis mutan-
dis, be formulated and communicated in accordance with 
draft guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6 and 2.1.7.”

47. With respect to time frames, reactions to inter-
pretative declarations may in principle be formulated 
at any time. Interpretation occurs throughout the life of 
the treaty and there does not seem to be any reason why 
reactions to interpretative declarations should be con-
fined to any specific time frame, when the declarations 
themselves are not, as a general rule (and in the absence 
of a provision to the contrary in the treaty), subject to 
any particular time frame.74

48. Moreover, and on this score reactions to interpreta-
tive declarations resemble acceptances of and objections 
to reservations, both contracting States and contracting 
international organizations and States and international 
organizations that are entitled to become parties to the 
treaty should be able to formulate an express reaction to 
an interpretative declaration at least from the time they 
become aware of it, on the understanding that the author 
of the declaration is responsible for disseminating it (or 
not)75 and the reactions of non-contracting States or non-
contracting international organizations will not neces-
sarily produce the same legal effect as those formulated 
by Contracting Parties (and probably no effect at all, for 
as long as the author State or international organization 
has not expressed consent to be bound). It is thus perfectly 
logical that the Secretary-General should have accepted 
Ethiopia’s opposition to the interpretative declaration 
formulated by Yemen with respect to the United Nations 
Convention on the Law of the Sea even though Ethiopia 
had not ratified the Convention.76

“2.9.4 Freedom to formulate an approval, protest or 
reclassification

“An approval, opposition or reclassification in respect of 
an interpretative declaration may be formulated at any time 
by any contracting State or any contracting international 
organization and by any State or any international organi-
zation that is entitled to become a party to the treaty.”

74 See Yearbook … 1999, vol. II (Part Two), pp. 101–103,  
paras. (21)–(32) of the commentary to draft guideline 1.2.

75 See footnote 66 above.
76 See footnote 14 above.
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B. Conditional interpretative declarations

49. Conditional interpretative declarations differ from 
“simple” interpretative declarations in their potential 
effect on the treaty’s entry into force. The key feature of 
conditional interpretative declarations is that the author 
makes its consent to be bound by the treaty subject to the 
proposed interpretation. If this condition is not met, i.e. if 
the other States and international organizations parties to 
the treaty do not consent to this interpretation, the author 
of the interpretative declaration is considered not to be 
bound by the treaty, at least with regard to the parties to 
the treaty that contest the declaration. The declaration 
made by France upon signing77 Additional Protocol II to 
the Treaty for the Prohibition of Nuclear Weapons in Latin 
America provides a particularly clear example of this:78

In the event that the interpretative declaration thus made by the 
French Government should be contested wholly or in part by one or 
more Contracting Parties to the Treaty or to Protocol II, these instru-
ments shall be null and void in relations between the French Republic 
and the contesting State or States.79

50. As recalled earlier,80 this feature brings conditional 
interpretative declarations infinitely closer to reservations 
than “simple” interpretative declarations. The commen-
tary on draft guideline 1.2.1 (Conditional interpretative 
declarations) states, in this connection:

Consequently, it seems highly probable that the legal regime of con-
ditional interpretative declarations would be infinitely closer to that of 
reservations, especially with regard to the anticipated reactions of the 
other contracting parties to the treaty,* than would the rules applicable 
to simple interpretative declarations.81

51. Given the conditionality of such an interpretative 
declaration, the regime governing reactions to it must 
be more orderly and definite than the one applicable to 
“simple” interpretative declarations. There is a need to 
know with certainty and within a reasonable time period 
the position of the other States parties concerning the pro-
posed interpretation so that the State or organization that 
submitted the conditional interpretative declaration will 
be able to take a decision on its legal status with respect 
to the treaty—is it or is it not a party to the treaty? These 
questions arise in the same conditions as those pertaining 
to reservations to treaties, the reactions to which (accept-
ance and objection) are governed by a very formal, rigid 
legal regime aimed principally at determining, as soon 
as possible, the legal status of the reserving State or or-
ganization. This aim is reflected not only by the relative 
formality of the rules, but also by the establishment of a 
presumption of acceptance after a certain period of time 
has elapsed in which another State or another international 
organization has not expressed disagreement with—i.e. 
objection to—the reservation.82

77 The declaration was confirmed upon ratification, on 
22 March 1974; see United Nations, Treaty Series, vol. 936, No. 9068, 
p. 419.

78 See also Yearbook … 1999, vol. II (Part Two), p. 103, para. (3) of 
the commentary to draft guideline 1.2.1.

79 See footnote 77 above.
80 See paragraph 5 above.
81 Yearbook … 1999, vol. II (Part Two), p. 105, para. (14) of the com-

mentary to draft guideline 1.2.1.
82 See Yearbook … 2003, vol. II (Part Two), p. 69, draft guide-

line 2.4.8 (Late formulation of a conditional interpretative declaration): 

52. Thus, the procedure for reactions to conditional in-
terpretative declarations should follow the same rules as 
those applicable to acceptance of and objection to reser-
vations, including the rule on the presumption of accept-
ance. There may be doubts, however, about the 12-month 
time period set out in article 20, paragraph 5, of the 1969 
and 1986 Vienna Conventions, which, as explained ear-
lier, is probably not reflective of customary international 
law. Nonetheless, the reasons that led Sir Humphrey Wal-
dock to propose this solution seem valid and transposable 
mutatis mutandis to the case of conditional interpretative 
declarations. As he explained:

But there are, it is thought, good reasons for proposing the adoption 
of the longer period [of 12 months]. First, it is one thing to agree upon 
a short period [of three or six months] for the purposes of a particular 
treaty whose contents are known, and a somewhat different thing to 
agree upon it as a general rule applicable to every treaty which does 
not lay down a rule on the point. States may, therefore, find it easier to 
accept a general time limit for voicing objections, if a longer period is 
proposed.83

53. A problem of terminology arises, however. The 
relative parallelism noted up to this point between con-
ditional interpretative declarations and reservations 
implies that reactions to such declarations could borrow 
the same vocabulary and be termed “acceptances” and 
“objections”. However, the definition of objections to 
reservations does not seem to be at all suited to the case 
of a reaction expressing the disagreement of a State or 
an international organization with a conditional inter-
pretative declaration made by another State or another 
international organization. Draft guideline 2.6.1 lays 
down a definition of objections to reservations that is 
based essentially on the effect intended by their author: 
according to this definition, an objection means a uni-
lateral statement “whereby the … State or organiza-
tion purports to exclude or to modify the legal effects 
of the reservation, or to exclude the application of the 
treaty as a whole, in relations with the reserving State or 
organization”.84

54. It is certainly difficult to state categorically, at the 
current stage of the work on the Guide to Practice and 
in the absence of a decision by the Commission on the 
legal effects of a conditional interpretative declaration 
on a treaty, whether an “objection” to such a declaration 
falls under this definition. However, there may be seri-
ous doubts about the wisdom of using the same termi-
nology to denote both negative reactions to conditional 
interpretative declarations and objections to reserva-
tions. By definition, such a reaction can neither modify 
nor exclude the legal effect of the conditional interpreta-
tive declaration as such (regardless of what that legal 
effect may be); all it can do is to exclude the State or 
international organization from the circle of parties to 
the treaty. Refusal to accept the conditional interpreta-
tion proposed creates a situation in which the condition 
for consent to be bound is absent. What is more, it is 

“A State or an international organization may not formulate a condi-
tional interpretative declaration concerning a treaty after expressing its 
consent to be bound by the treaty except if none of the other Contract-
ing Parties objects to the late formulation of the conditional interpreta-
tive declaration.”

83 Yearbook … 1962, vol. II, document A/CN.4/144 and Add.1 (see 
footnote 59 above), p. 67, para. (16) of the commentary to article 18.

84 Yearbook … 2005, vol. II (Part Two), p. 76, para. 437.
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not the author of the negative reaction, but the author 
of the conditional interpretative declaration, that has the 
responsibility to take the action that follows from the 
refusal.

55. The Special Rapporteur therefore considers that, for 
the moment, it is best to leave the terminology issue in 
abeyance until the Commission has taken a final decision 

on the effects of conditional interpretative declarations 
and on their possible assimilation to reservations.

“2.9.10 Reactions to conditional interpretative 
declarations

“Guidelines 2.6 to 2.8.12 shall apply, mutatis mutan-
dis, to reactions of States and international organizations 
to conditional interpretative declarations.”


