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Note: Among the points submitted for discussion by
Mr. Manley O. Hudson in Annex III to his Report on Natiomality
lucluding Statelessness (A/CN.4/50) was the following potnt 8:

"Can any useful system of arbitration be
devised, on analogy to the precedent
esteblished in Upper Silesia, for
resolving conflicte between national laws
which have resulted in.statelessnesg?"

In the couree of the discussion of this point at the
fourth session, the Commission, on the proposal of
Mr. Iauterpacht, regquested that extrdcts from Mr. Georges
Kaecksnbeeck's book, The Internmatfonal Experiment in '
Upper Silesia, should be presented to 1t at 1ts next session
ZAECN.E?SR.161, paregraphs 17 and 36), The present paper

has been prepared in pursuance of this request,
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The problem of nationality in Upper Si{lesla required, because of the
divergent iunterpretations of nationality of Germany and Poland, the use of both
organs of arrangement and organs of decision., The Geneva Convention provided
for both, setting up in article 56 a Conciliation Commission of one member from
each country and article 58 an Arbitral Tribunal with an fmpartial President.
Failing settlement by the Commission, & matter went to the Tribunal which had
the last word and the declsions of which were absolutely binding within the
territories of the two States under article 591(2).

The Tribunal handled upwards of 774} cases (pp.l30-1) although, particularly
in the early yvears, it found that the Commission trted‘to prevent cases from
going further (p.130), It considered all of the facts &8s a whole in & case
and tried to avoid rigidity (p.l14%l) laying down general principles for such
things as the interpretation of domicile (pp.138, 151) but not trying each time
to formulate & rigid precedent (p.137).

The system is sald to have been effective in saving persons from being
considered stateless and hence without treaty rights (pp.l73-%) and it is
noted that a judiciel atmosphere sometimes works wonders even where conciliation
cannot (p.l64), Further, the option cases in particular are sald to glve
"a singular illustration of the usefulness of an international judicial organ -
and show how L1l adapted to the ssttlement of, delicate individual issues
tradltional administrative and diplomatic methods are.," (p.162), The particular
weakness of fhe'system is pointed out, that is, that even where the Tribunal
found in some instances that rights bad been Lufringed, there wae no provision
for redress (p.132). Even here tﬁough, the procedure pointed up thc.dlfflcultleé
and exposed them to cure (p.193).

The working and effect of the system are indicated by President Kaeckenbeeck's
own words, The operation is spoken of as follows:

"The judlciel control of the application of the nationallty
provisions of the Goneve Conventlon , ., . has the following
characteristics: it is initiated by the individual concermned,
Lt forms the object of an independent procedure, and it leads
to a decislon which is absolutelv and for all purposes

binding within the territory of the two Contracting
Parties" (p.172).
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The advantegec of the svstem are indlicatsd in these terums:

"This decislon aszaln strikingly shows the difference between
the application of nationality provisions under international
judicial control and as between sovereign States. Nelther

the individualt's risht to & nationality nor the rule of law
cen be assured, in the face of conflicting State policies,
without a judicial ormun of the kind of the Arbitral Tribunal,
This hes been abundantly proved in Upper Sileslia, if one
comparcs what bappened there with the long-protracted
insoluble conflicts which have happened elsewhere and have
been so fertile in humen misery" (p.171).

Keaeckenbeeck concludes that the Tribunal points the way to a solution of
difficult problems:

". . .(my conclusions) are distinctly positive with regard to
the international judlclal control of chanze of nationality
and option, Here I strongly believe that there i{s room, nay
an Lmperative need, for intermational judicial countrol
precleely in cases where raclal and political antagonisms are
to be feared, I believe that the expericnce of the Arbitral
Tribunal in Upper Sileslia {s conclusive in thls respect. The
combination of a Conciliution Commission and of an Arbitral
Tribunal commends iteelf, And above all, I am convinced that
the experiment of letting individuals take the lnitiative of
claiming and defending thelr right to a nationality is
invaluaable , , , 1t may not be amiss to lay once more stress
on tw> of the essential conditlons of 1ts success: first,
art, 591,c1.2 and art,592: the absolutely binding character
of the Arbitral Tribunal's decisions on nationality, and the
general hinding force as precedents for all courts and
authorities of the two Stetes, of declsions published by the
Arbitral Tribunal, , ."

"The secound condition was the conception of the right to a
natlonality according to the treaty provisions as a subjective
right on which the Arbitral Tribunal was competent to pass,"
(pp.213-214),

His neneral conclusions are as follows:

". . . the expericnce of the Arbitral Tribunal . . .
eppears to me to be conclusive in showing the great
advantarse of an international judicial control, , . It
demonstrated. the value of some such notion as that of an
individual right to onets nationnlity, the acquisition or
loss of which should he a matter of law, and not simply omne
of discretion for nationel authorities,

"It aleo proved the usefulness of lettine: individuals claim
and defend thelr ripht to a nationality before billateral and
even internationel judicial orgens." (p.521).
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