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Introduction”

1. At the sixty-fourth session of the International Law
Commission, in 2012, the Special Rapporteur submitted
his fifth report on the protection of persons in the event of
disasters.! He provided therein an overview of the views

" The Special Rapporteur expresses his deep appreciation to the Spe-
cial Representative of the Secretary-General for Disaster Risk Reduc-
tion, Margareta Wahlstrom, and her adviser, Marco Toscano-Rivalta, for
their encouragement and support. His appreciation for assistance in the
preparation of the present report extends to the following: Matthias A.
Braeunlich, PhD candidate, The Graduate Institute, Geneva; Melissa
Stewart, JD candidate and Global Law Scholar, Georgetown University
Law Center, Washington, D.C., and LLM candidate, Institut d’études
politiques de Paris; Trent Buatte, JD candidate, and Josh Doherty, JD/
MA candidate, George Washington University Law School, Washing-
ton, D.C.; Emika Tokunaga, PhD candidate, Osaka School of Inter-
national Public Policy, Osaka University; Amogh Basavaraj, MA in
law and diplomacy 2013, Amanda Mortwedt, LLM 2013, Katherine
Conway, MA in law and diplomacy 2013, Yang Fu, MA in law and
diplomacy 2014, and Suparva Narasimhaiah, LLM 2012, The Fletcher
School of Law and Diplomacy, Tufts University, Medford (Massachu-
setts), United States; and Paul R. Walegur, The Hague, Netherlands.
The Special Rapporteur also expresses his gratitude to Andrea de Gut-
try, Sant’Anna School of Advanced Studies of Pisa, Italy, co-editor of
International Disaster Response Law (The Hague, T.M.C. Asser Press,
2012), for making available to him well in advance of publication the
text of the valuable contributions included therein.

! Yearbook ... 2012, vol. Il (Part One), document A/CN.4/652.

of States and organizations on the work undertaken by the
Commission to date, in addition to an explanation of his
position on the Commission’s question in its report on the
work of its sixty-third session, in 2011: “Does this duty
to cooperate include a duty on States to provide assist-
ance when requested by the affected State?””? The report
contained a further elaboration of the duty to cooperate
and a discussion of the conditions for the provision of
assistance and of the question of the termination of as-
sistance. Proposals for the following three further draft
articles were made in the report: A (Elaboration of the
duty to cooperate),® 13 (Conditions on the provision of
assistance)* and 14 (Termination of assistance).®

2. The Commission considered the fifth report from 2
to 6 July 2012,% and referred all three draft articles to the
Drafting Committee. The Drafting Committee also had

2 Yearbook ... 2011, vol. Il (Part Two), para. 44.

% Yearbook ... 2012, vol. Il (Part One), document A/CN.4/652,
para. 116.

4 Ibid., para. 181.
5 1bid., para. 187.
5 Ibid., vol. I, 3138th to 3142nd meetings.



Protection of persons in the event of disasters 5

before it draft article 12 (Right to offer assistance), pro-
posed by the Special Rapporteur in his fourth report,” the
consideration of which it had been unable to conclude at
the sixty-third session, in 2011, owing to a lack of time.

3. The Drafting Committee, in the light of the discussion
held by the Commission in plenary meeting, provisionally
adopted the following five additional draft articles: 5 bis
(Forms of cooperation), 12 (Offers of assistance), 13 (Con-
ditions on the provision of external assistance), 14 (Facili-
tation of external assistance) and 15 (Termination of exter-
nal assistance).

4. The five draft articles were submitted to the Commis-
sion in plenary meeting in a comprehensive report pres-
ented by the Chair of the Drafting Committee on 30 July
2012.8 Owing to a lack of time for the subsequent prep-
aration and adoption of the corresponding commentaries,
the Commission at that meeting took note of draft art-
icles 5 bis and 12 to 15 as provisionally adopted by the
Drafting Committee. The five draft articles were repro-
duced in a Commission document® and in the Commis-
sion’s report on the work of its sixty-fourth session.®

5. In November 2012, at the sixty-seventh session of
the General Assembly, the Sixth Committee considered
the chapter of the Commission’s annual report devoted
to the Special Rapporteur’s fifth report and the Commis-
sion’s debate thereon, particular attention being given to
draft articles 5 bis and 12 to 15, as adopted by the Drafting
Committee. Some delegations, for their part, concentrated
on draft articles A, 12, 13 and 14 as originally proposed
by the Special Rapporteur. A summary of the debate of the
Sixth Committee, has been prepared by the Secretariat at
the request of the Assembly (resolution 67/92 of 14 De-
cember 2012, para. 32).1*

6. According to the syllabus supporting the recommen-
dation for inclusion of the present topic in the Commis-
sion’s long-term programme of work,'? the focus of the
topic would be “the undertaking of activities aimed at
the prevention, and mitigation of the effects, of ... disas-
ters as well as ... the provision of humanitarian relief in
the immediate wake of ... disasters”.*® The syllabus con-
sidered “largely relevant today” the classification made
in General Assembly resolution 46/182 of 19 December
1991, of key activities undertaken in this area, which ex-
tended to disaster prevention, mitigation and prepared-
ness, including through enhanced early warning capaci-
ties.* The syllabus also made reference to the findings of
the High-level Panel on Threats, Challenges and Change
in 2004, which identified the responsibility to prevent as

"Yearbook ... 2011, vol. Il (Part One), document A/CN.4/643,
p. 222, para. 109.

8 Yearbook ... 2012, vol. I, 3152nd meeting.
® Document A/CN.4/L.812, mimeographed.
10 Yearbook ... 2012, vol. 1l (Part Two), para. 56, footnote.

11 See the Topical summary of the discussion held in the Sixth Com-
mittee of the General Assembly during its sixty-seventh session (A/
CN.4/657), paras. 16-25.

12 Yearbook ... 2006, vol. Il (Part Two), pp. 206-216, annex II1.
3 1hid., p. 206, para. 1.
4 1bid., p. 207, para. 6.

one of the three specific responsibilities of the interna-
tional community, considering it “the most pertinent to
the topic at hand”.® Thus, the scope of the topic ratione
temporis would comprise “not only the ‘response’ phases
of the disaster, but also the pre- and the post-disaster
phases”.’® Moreover, the syllabus listed the principles
of prevention and mitigation among the core principles
underpinning contemporary activities in the realm of pro-
tection of persons in the event of disasters. With regard to
the former, “States are to review existing legislation and
policies to integrate disaster risk reduction strategies into
all relevant legal, policy and planning instruments, both
at the national and international levels, in order to ad-
dress vulnerability to disasters”. With regard to the latter,
“States are to undertake operational measures to reduce
disaster risks at the local and national levels with a view
to minimizing the effects of a disaster both within and
beyond their borders”.

7. In 2008, in his preliminary report,® the Special Rap-
porteur considered that, on the question of the scope of
the topic ratione temporis, “a broad approach appears
indicated as concerns the phases which should be in-
cluded, in order to provide fully fledged legal space”.
He referred to “the wide range of specific issues to
which providing disaster assistance gives rise through
successive phases, not only of disaster response but also
of pre-disaster and post-disaster: prevention and mitiga-
tion on the one hand, and rehabilitation on the other”.*
He concluded, “To achieve complete coverage, work on
the topic should extend to all three phases of a disaster
situation, but it would appear justified to give particular
attention to aspects relating to prevention and mitigation
of a disaster as well as to provision of assistance in its
immediate wake”.?°

8. In 2009, in his second report,?* the Special Rappor-
teur suggested concentrating, at the initial stage of work,
on response at the disaster proper and immediate post-
disaster phase, while emphasizing that this was “without
prejudice to the Commission addressing, at a later stage,
preparedness at the pre-disaster phase”.?2

9. In 2012, in his fifth report,?® the Special Rapporteur,
summarizing the general comments made by the Sixth
Committee in its debate on the Commission’s 2011 annual
report, recorded that it had been suggested that the proposed
scope of the draft articles was too narrow with respect to the
events to be covered and, therefore, it should be extended
to a wider range of pre-disaster activities relating to risk re-
duction, prevention preparedness and mitigation.?* Also in
that report, the Special Rapporteur touched upon the

5 1bid., para. 10; see also A/59/565 and Corr.1.

16 Yearbook ... 2006, vol. Il (Part Two), annex IlI, p. 211, para. 27.
7 Ibid., p. 212, para. 34.

18 Yearbook ... 2008, vol. Il (Part One), document A/CN.4/598.

9 1bid., p. 154, para. 57.

2 bid., p. 155, para. 66.

2 Yearbook ... 2009, vol. Il (Part One), document A/CN.4/615.

2 |bid., para. 29.

2 Yearhook ... 2012, vol. Il (Part One), document A/CN.4/652.

2 |bid., para. 15, citing a statement by Poland (Official Records of the
General Assembly, Sixty-sixth Session, Sixth Committee, 21st meeting
(A/C.6/66/SR.21), para. 84).
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question of cooperation in disaster preparedness, prevention
and mitigation, noting that “more recent conventions have
shifted the focus from a primarily response-centric model
to one focused largely on prevention and preparedness”.?

% |bid., para. 114.

10. In his concluding remarks at the end of the Com-
mission’s 2012 debate on his fifth report, the Special Rap-
porteur expressed his intention to devote his next report
to prevention, mitigation and preparedness in respect of
disasters.®

% |bid., vol. I, 3142nd meeting.

Prevention

A. Historical development of the
concept of disaster risk reduction

11. The Office of the United Nations Disaster Relief
Coordinator (UNDRO) was founded in 1971. It was the
predecessor of the present Office for the Coordination of
Humanitarian Affairs (OCHA). As early as 1973, it initi-
ated a research project that culminated in an expert group
meeting, held from 9 to 12 July 1979, bringing together
scientists and planners specializing in the major natural
hazards of meteorological, geological and geophysical
origin. In its report studying in detail natural disaster and
vulnerability analysis,?” the expert group concluded, “it
is now also realized that the actual and potential conse-
quences of natural hazards are becoming so serious and so
increasingly global in scale, that much greater emphasis
will henceforth have to be given to pre-disaster planning
and prevention”.%

12. Nearly a decade later, in 1987, the General Assem-
bly focused on disaster reduction, citing increasing and
grave damages and loss of life. In its resolution 42/169
of 11 December 1987, it recognized “the responsibility
of the United Nations system for promoting international
cooperation in the study of natural disasters of geophysi-
cal origin and in the development of techniques to miti-
gate risks arising therefrom, as well as for coordinating
disaster relief, preparedness and prevention, including
prediction and early warning”, and decided to designate
the 1990s as the International Decade for Natural Disaster
Reduction. It also decided on five specific goals, includ-
ing “to disseminate existing and new information related
to measures for the assessment, prediction, prevention
and mitigation of natural disasters” and “develop meas-
ures for the assessment, prediction, prevention and miti-
gation of natural disasters through programmes of tech-
nical assistance and technology transfer, demonstration
projects, and education and training, tailored to specific
hazards and locations, and to evaluate the effectiveness of
those programmes.”

13. In its resolution 44/236 of 22 December 1989, the
General Assembly adopted the International Framework
of Action for the International Decade for Natural Disas-
ter Reduction, devoting one section to actions to be taken
by the United Nations system. It declared, “The organs,
organizations and bodies of the United Nations system are
urged to accord priority, as appropriate and in a concerted
manner, to natural disaster preparedness, prevention, re-
lief and short-term recovery.” It also recognized “the im-
portant responsibility of the United Nations system as a

2 UNDRO/EXPGRP/1.
2 |bid., foreword.

whole for promoting international cooperation in order to
mitigate natural disasters, provide assistance and coordin-
ate disaster relief, preparedness and prevention”.

14. On 19 December 1991, a year into the International
Decade, the General Assembly adopted its landmark reso-
lution 46/182, containing in its annex guiding principles
for humanitarian relief, preparedness, prevention and on
the continuum from relief to rehabilitation and devel-
opment. It recommended that “special attention should
be given to disaster prevention and preparedness by the
Governments concerned, as well as by the international
community” (para. 8). Sections Il and Il of the annex
focused on prevention and preparedness, proposing spe-
cific measures to be taken by the international commun-
ity and States.

15. In the same year, the General Assembly noted
that approximately 100 States were already following
the 1989 call to establish national strategies to achieve
the objectives of the Decade, and endorsed a proposal to
convene a world conference on natural disaster reduction
to help to implement the International Framework of Ac-
tion (see General Assembly resolution 46/149 of 18 De-
cember 1991, para. 3). The General Assembly agreed that
the objectives of that conference were to review the ac-
complishments of the Decade, to increase actions and ex-
change, and to “increase awareness of the importance of
disaster reduction policies” (see General Assembly reso-
lution 48/188, para. 6), recognizing the role that disaster
reduction could play for the improvement of emergency
management in general and capacity-building for disaster
preparedness and mitigation at the national level.

16. In 1994, the World Conference on Natural Disaster
Reduction took place in Yokohama, Japan. Building on
the midterm review of the Decade, it led to the adoption
of the Yokohama Strategy for a Safer World: Guidelines
for Natural Disaster Prevention, Preparedness and Miti-
gation containing the Principles, the Strategy and Plan of
Action.” In the Yokohama Message, the 148 participating
States affirmed that “disaster prevention, mitigation, pre-
paredness and relief are four elements which contribute
to and gain from the implementation of sustainable de-
velopment policies”, recommending that “nations should
incorporate them in their development plans and ensure
efficient follow-up measures at the community, national,
subregional, regional and international levels”® and call-
ing for further improvements in early warning.3! They

2 Report of the World Conference on Natural Disaster Reduction,
A/CONF.172/9, chap. I, resolution 1, annex I.

% |bid., annex I, para. 2.
% Ibid., annex I, para. 5.
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affirmed that “disaster prevention, mitigation and prepar-
edness are better than disaster response in achieving the
goals and objectives of the Decade” and that “disaster re-
sponse alone is not sufficient”.3 For the rest of the Decade
and beyond, States were urged to “develop and strengthen
national capacities and capabilities and, where appropri-
ate, national legislation for natural and other disaster pre-

vention, mitigation and preparedness”.®

17. In 1999, the International Strategy for Disaster Re-
duction was launched as a follow-up to the International
Decade for Natural Disaster Reduction and to develop the
Yokohama Strategy and its Plan of Action (see General
Assembly resolution 54/219 of 22 December 1999). Ac-
cording to the secretariat mandated to oversee and guide
the Strategy, the Strategy “reflects a major shift from the
traditional emphasis on disaster response to disaster re-
duction, and in effect seeks to promote a “culture of pre-
vention’ ”.3* This statement is a reflection of the contents
of the major General Assembly resolutions relating to the
Strategy, emphasizing the need for international cooper-
ation across the board with a focus on prevention (see
General Assembly resolutions 54/219 of 22 December
1999 and 56/195 of 21 December 2001, respectively).

18. In 2002, the Plan of Implementation of the World
Summit on Sustainable Development declared that “an
integrated, multi-hazard, inclusive approach to address
vulnerability, risk assessment and disaster management,
including prevention, mitigation, preparedness, response
and recovery, is an essential element of a safer world in

the twenty-first century”.%

19. Avyear later, in 2003, the twenty-eighth International
Conference of the Red Cross and Red Crescent adopted
the resolution “Adoption of the Declaration and Agenda
for Humanitarian Action”, which focused on four main
areas, one of which was reducing the risk and impact of
disasters and the improvement of preparedness and re-
sponse mechanisms. Final goal 3.1 of the Agenda was to
“acknowledge the importance of disaster risk reduction
and undertake measures to minimize the impact of dis-
asters on vulnerable populations™.

20. That same year, in its resolution 58/214 of 23 De-
cember 2003, the General Assembly took note of the
report of the Secretary-General on the Implementation
of the International Strategy for Disaster Reduction, in
which it was indicated that “the International Strategy
for Disaster Reduction should continue to become a more
visible, recognized and flexible instrument for reducing
the risk of and vulnerability to natural hazards and related
environmental and technological disasters”.*® To this end,
the Secretary-General envisaged the development of a
“framework for guidance and monitoring of disaster risk

32 bid., annex Il, para. 3.

% Ibid., para. 7 (c).

3 UNISDR, “What is the International Strategy?” , available from
www.unisdr.org/who-we-are/international-strategy-for-disaster
-reduction.

% Report of the World Summit on Sustainable Development, Johan-
nesburg, South Africa, 26 August—-4 September 2002 (United Nations
publication, Sales No. E.03.I.A.1 and corrigendum), chap. I, resolu-
tion 2, annex, para. 37.

% A/58/277, para. 1.

reduction”.®” The goal of this new framework would be
“to increase the understanding and effectiveness of disas-
ter risk reduction practices through a participatory process
and building on existing praxis”.® The Secretary-General
concluded that “disaster risk reduction is a potent no-
regrets solution for adapting nationally to climate
change”, and encouraged disaster risk assessment to sup-
port the new strategy.>®

21. Moreover, the General Assembly recognized “the
urgent need to further develop and make use of the ex-
isting scientific and technical knowledge to reduce vul-
nerability to natural disasters”.®® It therefore decided to
“convene a World Conference on Disaster Reduction
in 2005 ... designed to foster specialized discussion and
produce concrete changes and results”.** By building on
the Yokohama Strategy and its Plan of Action and the
Johannesburg Plan of Implementation,*? the objectives
of the Conference were to “share the best practices and
lessons learned to further disaster reduction within the
context of attaining sustainable development and identify
gaps and challenges”; “increase awareness of the import-
ance of disaster reduction policies”; and “increase the
reliability and availability of appropriate disaster-related
information to the public and disaster management agen-
cies in all regions”.*”®* The General Assembly stressed “the
importance of identifying, assessing and managing risks
prior to the occurrence of disasters”.*

22. In 2005, the participants in the International Meet-
ing to Review the Implementation of the Programme of
Action for the Sustainable Development of Small Island
Developing States, held in Mauritius, adopted the Maur-
itius Declaration,® in which they emphasized the need
for increased preventive protection of small island devel-
oping States* and pointed to disaster risk reduction and
early warning systems* and the building of resilience® as
appropriate measures.

23. The World Conference for Disaster Reduction took
place in Kobe, Hyogo, Japan, from 18 to 22 January 2005.
It adopted the Hyogo Declaration® and the Hyogo Frame-
work for Action 2005-2015: Building the Resilience of
Nations and Communities to Disasters.®® The Hyogo
Framework was intended as “the first plan to explain,

57 1bid., para. 17.

% |bid., para. 20.

% |bid., paras. 59 and 60.

4 General Assembly resolution 58/214 of 23 December 2003,
preamble.

4 1bid., para. 7.

42 Report of the World Summit on Sustainable Development... (see
footnote 35 above), chap. I, resolution 2, annex.

4 General Assembly resolution 58/214 of 23 December 2003,
para. 7 (c)—(e).

4 General Assembly resolution 59/231 of 22 December 2004,
para. 11.

4 AICONF.207/11 (United Nations publication, Sales No. E.05.
11.A.4), chap. I, resolution 1, annex I.

“ |bid., paras. 3, 4, 6 and 10.

47 1bid., para. 6.

“8 |bid., para. 13.

4 A/CONF.206/6, available from www.unisdr.org/we/inform/publi
cations/1037, chap. I, resolution 1.

%0 1bid., resolution 2.
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describe and detail the work that is required from all differ-
ent sectors and actors to reduce disaster losses”,** and the
Conference provided “a unique opportunity to promote a
strategic and systematic approach to reducing vulnerabil-
ities and risks to hazards”.%2 The Hyogo Declaration stated:

We recognize as well that a culture of disaster prevention and resili-
ence, and associated pre-disaster strategies, which are sound invest-
ments, must be fostered at all levels, ranging from the individual to
the international levels. Human societies have to live with the risk of
hazards posed by nature. However, we are far from powerless to pre-
pare for and mitigate the impact of disasters. We can and must alleviate
the suffering from hazards by reducing the vulnerability of societies.
We can and must further build the resilience of nations and commu-
nities to disasters through people-cent[red] early warning systems, risks
assessments, education and other proactive, integrated, multi-hazard,
and multi-sectoral approaches and activities in the context of the dis-
aster reduction cycle, which consists of prevention, preparedness, and
emergency response, as well as recovery and rehabilitation. Disaster
risks, hazards, and their impacts pose a threat, but appropriate response
to these can and should lead to actions to reduce risks and vulnerabil-
ities in the future.

24. The Hyogo Framework for Action re-emphasized
the responsibility of each State to take effective measures
to reduce disaster risk, “including for the protection of
people on its territory”,%* and took up the call made in the
Johannesburg Plan of Implementation that “an integrated,
multi-hazard approach to disaster risk reduction should
be factored into policies, planning and programming re-
lated to sustainable development, relief, rehabilitation,
and recovery activities in post-disaster and post-conflict
situations in disaster-prone countries”.%

25. The review of progress made in implementing the
Yokohama Strategy identified specific gaps and chal-
lenges as key areas for developing a relevant framework
for action for the decade 2005-2015: (a) governance:
organizational, legal and policy frameworks; (b) risk
identification, assessment, monitoring and early warning;
(c) knowledge management and education; (d) reducing
underlying risk factors; and (e) preparedness for effect-
ive response and recovery.’® In the light of the objectives
of the World Conference, the expected outcome for the
subsequent 10 years was formulated as “the substantial
reduction of disaster losses, in lives and in the social,
economic and environmental assets of communities and
countries”.%

26. In its resolution 60/195 of 22 December 2005, the
General Assembly recognized that “the Hyogo Frame-
work for Action complements the Yokohama Strategy ...
and its Plan of Action” (preamble), and called for “a more
effective integration of disaster risk reduction into sustain-
able development polices, planning and programming;
for the development and strengthening of institutions,
mechanisms and capacities to build resilience to hazards
and for a systematic incorporation of risk reduction ap-
proaches into the implementation of emergency prepared-
ness, response and recovery programmes” (para. 3).

51 See www.unisdr.org/we/coordinate/hfa.

52 A/CONF.206/6, chap. I, resolution 2, para. 1.

58 1hid., resolution 1, para. 3.

% |bid., resolution 1, para. 4; and ibid., resolution 2, para. 13 (b).
% Ibid., resolution 2, para. 13 (c).

% 1hid., resolution 2, para. 9.

57 1bid., resolution 2, para. 11.

27. Inits resolution 61/200 of 20 December 2006, para-
graph 4, the General Assembly stressed:

The importance of the Hyogo Declaration and the Hyogo
Framework for Action and the priorities for action that States, regional
and international organizations and international financial institutions
as well as other concerned actors should take into consideration in their
approach to disaster risk reduction and implement, as appropriate, ac-
cording to their own circumstances and capacities, bearing in mind the
vital importance of promoting a culture of prevention in the area of nat-
ural disasters, including through the mobilization of adequate resources
for disaster risk reduction, and of addressing disaster risk reduction,
including disaster preparedness at the community level, and the adverse
effects of natural disasters on efforts to implement national develop-
ment plans and poverty reduction strategies with a view to achieving
the internationally agreed development goals, including the Millennium
Development Goals.

28. The General Assembly adopted resolution 61/198 of
20 December 2006, in which it “notes the proposed estab-
lishment of a Global Platform for Disaster Risk Reduc-
tion as the successor mechanism of the Inter-Agency Task
Force for Disaster Reduction, and, taking into account the
implementation of the Hyogo Framework for Action, de-
cides that the Global Platform shall have the same man-
date as the Inter-Agency Task Force for Disaster Reduc-
tion” (para. 15). Three sessions of the Global Platform
have been held since—in 2007, 2009 and 2011—with the
fourth scheduled for May 2013. Preparatory and follow-
up work on the sessions of the Global Platform is led by
the United Nations Office for Disaster Risk Reduction
(UNISDR), which was created in 1999 as the secretariat
of the International Strategy for Disaster Reduction (Gen-
eral Assembly resolution 54/219 of 22 December 1999).

29. At the second session of the Global Platform,
in 2009, Heads of State and Government highlighted “in
stark, unequivocal terms that reducing disaster risk is crit-
ical to managing the impacts of climate change”, while
risk-prone countries stressed that they were giving “high
priority to disaster risk reduction and wish to move ahead
quickly in the design and adoption of policies and strat-

egies to address their risks”.

30. In the report on the midterm review of the Hyogo
Framework for Action, it was observed that “a grow-
ing political momentum for disaster risk reduction has
been generated over the past five years”, as exemplified
by the thematic debate on disaster risk reduction con-
vened in 2011 by the President of the General Assembly,
at which Member States called for “more awareness-
raising activities, better use of shared experiences, ad-
vance planning and prevention”.% In the report, a growing
commitment at the national level to disaster risk reduction
and the achievement of the Hyogo Framework for Action
objectives was observed, and it was noted that prepared-
ness was the priority for action where Governments had
achieved the most “success”.®® It was stressed that, at the

% Chair’s summary of the second session of the Global Platform
for Disaster Risk Reduction (Geneva, 3-16 May 2011), paras. 1 and 6,
available from www.preventionweb net/files/10750 GP09ChairsSum
mary.pdf.

% Inter-Agency Secretariat of the International Strategy for Dis-
aster Reduction, Hyogo Framework for Action 2005-2015: Building
the Resilience of Nations and Communities to Disasters: Mid-term
Review 2010-2011 (2011), sect. 3.3, available from www.unisdr.org
/files/18197 midterm.pdf.

% Ibid., sect. 3.1, Priority for Action 5.
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regional level, the Hyogo Framework for Action “has

brought about a significant momentum for change”.5!

31. In May 2011, the third session of the Global Plat-
form for Disaster Risk Reduction was held, grounded on
the findings of the second session, in 2009, the results of
the midterm review and the 2011 Global Assessment Re-
port on Disaster Risk Reduction of UNISDR.®2 The Plat-
form identified that it was critical to create incentives for
investing in prevention, and noted that few countries in-
corporated disaster prevention into reconstruction and re-
covery planning.®® In addition, “the discussions at the third
session demonstrated that we now possess the knowledge,
the means and the commitment to make disaster risk re-
duction a national, local and international priority”.%

32. In its resolution 66/199 of 22 December 2011, the
General Assembly took note with appreciation of the re-
sults of the midterm review of the Hyogo Framework for
Action and recognized that the Global Platform had been
confirmed as “being the main forum at the global level
for strategic advice coordination and partnership develop-
ment for disaster risk reduction” (para. 4). It also request-
ed UNISDR to “facilitate the development of a post-2015
framework for disaster risk reduction” (para. 5).

33. The Hyogo Framework for Action and the Interna-
tional Strategy for Disaster Reduction gave further im-
petus for binding and non-binding regional initiatives® fo-
cused on disaster risk reduction:® the ASEAN Agreement
on Disaster Management and Emergency Response;®”
the Beijing Action for Disaster Risk Reduction in Asia
(2005); the Delhi Declaration on Disaster Risk Reduction
in Asia (2007); the Kuala Lumpur Declaration on Disas-
ter Risk Reduction in Asia (2008); the Fourth Asian Min-
isterial Conference on Disaster Risk Reduction (2010),
leading to the Incheon Declaration on Disaster Risk Re-
duction in Asia and the Pacific (2010), and the Incheon
Regional Roadmap and Action Plan on Disaster Risk Re-
duction through Climate Change Adaptation in Asia and
the Pacific, reaffirming the Framework for Action and
proposing Asian initiatives for climate change adaptation
and disaster risk reduction considering vulnerabilities in
the region;® the African Union Africa Regional Strategy
for Disaster Risk Reduction of 2004, which was followed

& |bid., sect. 3.2.

82 Global Assessment Report on Disaster Risk Reduction (Geneva,
2011, UNISDR).

8 Chair’s summary of the third session of the Global Platform
for Disaster Risk Reduction and World Reconstruction Confer-
ence (Geneva, 8-13 May 2011), paras. 8.5 and 9.1, available from
www.preventionweb net/files/20102_gp2011chairssummary.pdf.

& |bid., para. 4.

% The establishment of national platforms for disaster reduction,
already called for in 1991, was requested by the Economic and Social
Council in paragraph 9 of its resolution 1999/63, as well as in para-
graph 10 of General Assembly resolution 56/195 of 21 December 2001
and paragraph 3 of General Assembly resolution 58/215 of 23 De-
cember 2003.

% For an overview, see also General Assembly resolution 59/231 of
22 December 2004.

% The Agreement is the first international treaty concerning disaster
risk reduction to have been developed after the adoption of the Hyogo
Framework for Action.

% For the text of the Incheon Declaration, see www.unisdr.org/we
f/inform/publications/16327.

by a programme of action for its implementation (ori-
ginally for the period 2005-2010, but later extended to
2015);% four sessions of the Africa Regional Platform for
Disaster Risk Reduction, the most recent in 2013;7 the
Arab Strategy for Disaster Risk Reduction 2020, adopted
by the Council of Arab Ministers Responsible for the
Environment at its twenty-second session, in December
2010;™ and, lastly, the Nayarit Communiqué on Lines
of Action to Strengthen Disaster Risk Reduction in the
Americas (2011).7

34. Developments in the field of climate change have
reinforced disaster risk reduction, most prominently in
the Cancun Adaptation Framework, to enhance action on
adaptation, seeking to reduce vulnerabilities and build
resilience in developing countries, explicitly taking into
consideration the Hyogo Framework for Action (FCCC/
CP/2010/7/Add.1, para. 14 (e)). In addition, in the out-
come document of the United Nations Conference on
Sustainable Development, entitled “The future we want”,
adopted in 2012, Heads of State and Government and
high-level representatives reaffirmed their commitment to
the Hyogo Framework for Action.” They called “for dis-
aster risk reduction and the building of resilience to dis-
asters to be addressed with a renewed sense of urgency ...
and ... to be integrated into policies, plans, programmes
and budgets at all levels and considered within relevant
future frameworks”.”

35. States have implemented the Hyogo Framework for
Action by incorporating disaster risk reduction into na-
tional policy and legal frameworks. In a 2011 review of
international implementation of national policy and legal
frameworks for disaster risk reduction, based on a self-
reporting mechanism that is non-exclusive, numerous
States reported having integrated disaster risk reduction
into development plans.™

B. Prevention as a principle of international law

36. At this point, the Special Rapporteur deems it ap-
propriate to recall the centrality of his dual-axis approach
throughout the study of the present topic. Just as the disas-
ter phase proper, the pre-disaster phase implies rights and
obligations both horizontally (the rights and obligations
of States in relation to one another and the international
community) and vertically (the rights and obligations of
States in relation to persons within a State’s territory and

% Extended Programme of Action for the Implementation of the
Africa Regional Strategy for Disaster Risk Reduction (2006-2015) and
Declaration of the Second African Ministerial Conference on Disaster
Risk Reduction 2010, introduction, available from www.unisdr.org/
files/19613_bookletpoaenglish.pdf.

0 “Africa seeks united position on disaster risk reduction”, 13 Feb-
ruary 2013, available from www.unisdr.org/archive/31224.

" For the text of the Strategy, see www.unisdr.org/files/18903 1793
4asdrrfinalenglishjanuary20111.pdf.

2 For the text of the Communiqué, see www.unisdr.org/files/18603
_communiquenayarit.pdf.

3 General Assembly resolution 66/288 of 27 July 2012, annex,
para. 186.

™ 1bid.

® See the Compilation of national progress reports on the imple-
mentation of the Hyogo Framework for Action (2009-2011), Hyogo
Framework for Action priority 1, core indicator 1.1. Available from

www.preventionweb net/english/hyogo/progress/documents/hfa
-report-priority1-1%282009-2011%29.pdf.
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control). The obligation of States in relation to one an-
other and the international community in the pre-disaster
phase have been alluded to by the Special Rapporteur in
his fifth report with reference to the duty to cooperate in
disaster preparedness, prevention and mitigation.”® Also
relevant in the pre-disaster phase as regards rights and
obligations of States in relation to one another is the obli-
gation to prevent transboundary harm.”” Nevertheless, as
noted in the memorandum by the Secretariat, “prevention
is more closely associated with a primary obligation to
prevent harm to one’s own population, property and the

environment generally”.™

37. As can be seen from the historical account given in
the preceding section, prevention, mitigation and prepared-
ness have long been part of the discussion relating to
natural disaster reduction and more recently to that on dis-
aster risk reduction. Generally, they cover measures that
can be taken in the pre-disaster phase.” As has been aptly
put in the memorandum by the Secretariat, “prevention,
mitigation and preparedness lie on different points of the
continuum of actions undertaken in advance of the onset
of a disaster”.®

38. Preparedness, which is an integral part of disaster
or emergency management, has been characterized as
“the organization and management of resources and re-
sponsibilities for addressing all aspects of emergencies,
in particular preparedness, response and initial recovery
steps”.8! It was proposed as an appropriate measure to
confront earthquakes as early as 1983.82 After inclusion
as a specific focus of the International Decade for Natural
Disaster Reduction, UNDP organized a disaster manage-
ment training programme on disaster preparedness and
elaborated further upon the notion in 1994. Preparedness
came to be understood as crucial to international relief
assistance. Accordingly, the objective of preparedness
measures is closely related to the occurrence of a disas-
ter.8® As the Secretariat concluded, “preparedness refers
to those measures put into place in advance to ensure an
effective response, including the issuance of timely and
effective early warning and the temporary evacuation of
people and property”.8* In temporal terms, preparedness
straddles two areas of disaster risk reduction and disaster
management: the pre-disaster phase and the post-disas-
ter phase. The simple goal of disaster preparedness is to
respond effectively and recover more swiftly when dis-
asters strike. Preparedness efforts also aim at ensuring

6 Yearbook ... 2012, vol. Il (Part One), document A/CN.4/652,
paras. 114-115.

7 See the draft articles on prevention of transboundary harm from
hazardous activities, Yearbook ... 2001, vol. 1l (Part Two), p. 148,
para. 98.

8 A/CN.4/590 and Add.1-3 (available from the Commission’s web-
site, documents of the sixtieth session; the final text will be published as
an addendum to Yearbook ... 2008, vol. Il (Part One)), para. 24.

™ General Assembly resolution 42/169 of 11 December 1987,
para. 4 (a).

8 A/CN.4/590 and Add.1-3 (footnote 78 above), para. 27.

8 UNISDR, 2009 UNISDR Terminology on Disaster Risk Reduc-
tion (Geneva, 2009), p. 18.

8 Drakopoulos and Tassos, “Earthquakes and their social, economic
and legal implications”, p. 183.

8 General Assembly resolution 46/182 of 19 December 1991,
annex, para. 18.

& See footnote 80 above.

that those having to respond know how to use the ne-
cessary resources. The activities that are commonly as-
sociated with disaster preparedness include developing
planning processes to ensure readiness; formulating
disaster plans; stockpiling resources necessary for ef-
fective response; and developing skills and competen-
cies to ensure effective performance of disaster-related
tasks.® The Federal Emergency Management Agency of
the United States has defined disaster preparedness as
“a continuous cycle of planning, organizing, training,
equipping, exercising, evaluating, and taking corrective
action in an effort to ensure effective coordination dur-
ing incident response”.®

39. “Mitigation” is frequently referred to in most instru-
ments relating to disaster risk reduction together with pre-
paredness.’” The General Assembly set as a goal of the
International Decade for Natural Disaster Reduction, “to
improve the capacity of each country to mitigate the ef-
fects of natural disasters expeditiously and effectively”.%
In terms of specific measures, mitigation came to be
understood as aiming at structural or non-structural meas-
ures to limit the adverse effects of disaster.®

40. Since, by definition, mitigation and preparedness
imply the taking of measures prior to the onset of a dis-
aster, they can be properly regarded as specific manifes-
tations of the overarching principle of prevention, which
lies at the heart of international law. The Charter of the
United Nations has so enshrined it in declaring that the first
purpose of the United Nations is “to maintain international
peace and security, and to that end: to take effective col-
lective measures for the prevention and removal of threats
to the peace”.®® The Commission, in its 2001 draft articles
on the prevention of transboundary harm from hazardous
activities, considered the “well-established principle of
prevention” in relation to that international aspect of man-
made disasters.®* The Commission explicitly referred to
the Declaration of the United Nations Conference on the
Human Environment (Stockholm Declaration),® the Rio
Declaration on Environment and Development® and Gen-
eral Assembly resolution 2995 (XXVII) of 15 December
1972,°* and concluded that

[the] prevention of transboundary harm to the environment, persons
and property has been accepted as an important principle in many
multilateral treaties concerning protection of the environment, nuclear
accidents, space objects, international watercourses, management of
hazardous wastes and prevention of marine pollution.®

8 Sutton and Tierney, “Disaster preparedness: concepts, guidance
and research”.

8 See  https:/training fema.gov/programs/emischool/el361toolkit/
preventionresources htm.

87 General Assembly resolution 46/182 of 19 December 1991,
annex, sect. IlI.

8 General Assembly resolution 44/236 of 22 December 1989,
annex, para. 2 (a).

8 See International Strategy for Disaster Reduction, Living with
Risk: A Global Review of Disaster Reduction Initiatives, 2004 version,
vol. I (United Nations publication, Sales No. GV.E.03.0.2), p. 17.

% Article 1, paragraph 1.

1 Yearbook ... 2001, vol. II (Part Two), p. 148, para. (4) of the gen-
eral commentary.

%2 1hid.

% |bid., para. (3) of the general commentary.

% |bid., para. (4) of the general commentary.

% |bid., p. 149, para. (5) of the general commentary.
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41. The existence of an international legal obligation to
prevent harm, both in its horizontal and vertical dimen-
sions (see para. 36 above), finds support in human rights
law and environmental law.

1. HUMAN RIGHTS LAW

42. Inhis preliminary report, the Special Rapporteur em-
phasized that “States are under a permanent and universal
obligation to provide protection to those on their territory
under the various international human rights instruments
and customary international human rights law”.% He fur-
ther recalled that “each human right is deemed to entail
three levels of obligation on the State”:%” the duty to re-
spect (i.e. refraining itself from violating), protect (i.e.
protecting rights holders from violations by third parties)
and fulfil (i.e. taking affirmative actions to strengthen ac-
cess to the right).%® Protection, however, not only relates
to actual violations of human rights, but also entails an
obligation for States to prevent their occurrence.®

43. This positive obligation to prevent human rights
violations is explicitly enshrined in article 1 of the Con-
vention on the Prevention and Punishment of the Crime
of Genocide and article 2 of the Convention against Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or
Punishment.

44. Furthermore, the International Covenant on Civil
and Political Rights establishes a positive obligation for
States to respect and ensure human rights for all individ-
uals subject to its jurisdiction, without distinction of any
kind.X® Article 2, paragraphs 2 and 3 (a)—(b), of the Cov-
enant point to an obligation to prepare for and mitigate
the consequences of human rights violations. Article 2,
paragraph 2, has been described as entailing “preventive
measures to ensure the necessary conditions for unim-
peded enjoyment of the rights enshrined in the Covenant”, %!
The prevention of human rights violations has been de-
scribed as “basically the identification and the eradication
of the underlying causes leading to violations of human
rights” .12 With reference to torture, it has been observed
that the violation of the right not to be tortured is the
“final link in a long chain which starts where respect for the
human dignity is taken lightly, its prevention means having
to identify the links of the chain which precede torture and
to break the chain before it reaches its final link” 1%

45. More explicitly, the Inter-American Court of Human
Rights has formulated the legal obligation of States to
take reasonable steps to prevent human rights violations
in the following manner:

% Yearbook ... 2008, vol. Il (Part One), document A/CN.4/598,
p. 149, para. 25.

% 1bid., para. 26.

% Fisher, Law and Legal Issues in International Disaster Response:
A Desk Study, p. 34.

% Van Boven, “Prevention of human rights violations”, p. 191.

10 Nowak, UN Covenant on Civil and Political Rights, CCPR Com-
mentary, p. 37, art. 2, para. 18.

101 Kriebaum, “Prevention of human rights violations”, p. 156.

102 Nowak and Suntinger, “International mechanisms for the preven-
tion of torture”, p. 146.

103 | bid.

This duty to prevent includes all those means of a legal, political, ad-
ministrative and cultural nature that promote the protection of human
rights and ensure that any violations are considered and treated as il-
legal acts, which, as such may lead to the punishment of those respon-
sible and the obligation to indemnify the victims for damages. It is not
possible to make a detailed list of all such measures, since they vary
with the law and the conditions of each State Party.'*

46. Also in his preliminary report, the Special Rappor-
teur gave as examples of the human rights relevant in the
event of disasters the rights to life, food, health and med-
ical services, to the supply of water, to adequate housing,
clothing and sanitation and the right not to be discrimin-
ated against.® The protection of those rights in the event
of disasters extends to the taking of measures aimed at
preventing and mitigating their effects. Each of those
rights must also be read in the light of a State’s duty “to
respect and to ensure”.’ The obligation to respect re-
quires States not to take any measures that would result in
individuals being prevented from exercising or experien-
cing their rights. The obligation to ensure requires States
to take positive measures to ensure that State authorities
and third parties cannot violate a person’s rights. Thus, an
international obligation to prevent and mitigate disasters
arises from States’ universal obligation to ensure rights
such as the rights to life and food, clothing and shelter.
Such an international duty to prevent and mitigate dis-
asters based on human rights law was identified as early
as 1978.1"

47. Atrticle 6 of the International Covenant on Civil and
Political Rights prohibits the arbitrary deprivation of life,
which includes obligations on States to affirmatively pro-
tect the right to life. The Human Rights Committee has
already indicated that article 6 requires States to prevent
certain life-threatening and foreseeable disasters. In its
general comment interpreting article 6, the Committee
stated that it would be desirable for States to take posi-
tive measures to reduce mortality, including measures
to “eliminate malnutrition and epidemics”.2® Here, the
Committee clearly had such disasters in mind, including,
for example, extreme cases of malnutrition (e.g. famine)
as would fall within the definition of disaster adopted by

104 \elasquez Rodriguez v. Honduras, judgment of 29 July 1988,
Inter-American Court of Human Rights, Series C, No. 4, para. 175; see
also para. 174.

105 Yearbook ... 2008, vol. Il (Part One), document A/CN.4/598,
p. 149, para. 26.

106 See, for example, art. 2, para. 1 of the International Covenant on
Civil and Political Rights.

07 See Samuels, “The relevance of international law in the preven-
tion and mitigation of natural disasters”, pp. 245 and 248. (“As a min-
imum, the recognized right to an adequate standard of living, including
adequate food, clothing, and housing, must involve a State’s legal obli-
gation to assist another in time of natural disaster, a State’s legal obli-
gation to prepare for disaster relief within its own territory and to take
preventive measures in order to minimize the suffering resulting from
natural disasters.”) See also Hand, “Disaster prevention presentation,
from SCJIL symposium 2003”, pp. 147 and 159-161.

108 Report of the Human Rights Committee, Official Records of
the General Assembly, Thirty-seventh Session, Supplement No. 40
(A/37/40), annex V, General comment No. 6 (article 6) on the right to
life, p. 93, para. 5. (“Moreover, the Committee has noted that the right
to life has been too often narrowly interpreted. The expression ‘inherent
right to life’ cannot properly be understood in a restrictive manner, and
the protection of this right requires that States adopt positive measures.
In this connection, the Committee considers that it would be desirable
for States parties to take all possible measures to reduce infant mortal-
ity and to increase life expectancy, especially in adopting measures to
eliminate malnutrition and epidemics.”)
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the Commission in draft article 3.1° The rights secured by
the Covenant also go hand in hand with those enshrined
in the Universal Declaration of Human Rights. According
to article 3 of the Declaration, “Everyone has the right to
life, liberty and security of person”.*® As provided in art-
icle 25, paragraph (1),

Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, and the right
to security in the event of unemployment, sickness, disability, widow-
hood, old age or other lack of livelihood in circumstances beyond his
control.**

Disasters are certainly situations under which an individ-
ual may face “circumstances beyond his control”.}?

48. In addition, article 11, paragraph 1, of the Interna-
tional Covenant on Economic, Social and Cultural Rights
recognizes the “right of everyone to an adequate standard
of living for himself and his family, including adequate
food, clothing and housing, and to the continuous im-
provement of living conditions”. In the event of a disas-
ter, a State has the obligation to guarantee the standard
of living of everyone by mitigating its effects.!*® Such a
legal obligation in respect of disaster relief was already
affirmed in 1977, also in consideration of “the economic,
social, and political interest of all nations in the speedy
mitigation of the human effects of a disaster anywhere”.**4
Of course, the Covenant regime is subject to progres-
sive realization,''> meaning that a State’s obligation to
fulfil article 11 depends in part on its level of economic
development.'t

49. The Convention on the Rights of the Child also
recognizes “the right of every child to a standard of liv-
ing adequate for the child’s physical, mental, spiritual,
moral and social development”.'” The States parties to
the Convention have the duty to “take appropriate meas-
ures” to assist parents in fulfilling their primary responsi-
bility to implement that right, “particularly with regard to
nutrition”. ™8

50. The existence of an obligation to mitigate has
been recently addressed in relation to climate change, in

19 For a discussion of famine and malnutrition as a disaster, see
Garcia, “Famine as a catastrophe: the role of international law”, p. 229.

110 General Assembly resolution 217 (111) of 10 December 1948.
1 |bid.
112 Kent, “The human right to disaster mitigation and relief”, p. 137.

3 In support of the view that this human right presupposes an obli-
gation to mitigate, see Nicoletti, “The prevention of natural and man-
made disasters: what duties for States”, p. 194. See also Hand, “Dis-
aster prevention presentation”, pp. 147 and 159.

14 Green, International Disaster Relief: Towards a Responsive Sys-
tem, p. 66.

15 See art. 2.

116 Progressive realization itself is not foreign to the concept of pre-
vention in international law. In the commentary to the Commission’s
draft articles on prevention of transboundary harm, it was noted that
“the economic level of States is one of the factors to be taken into
account in determining whether a State has complied with its obligation
of due diligence” and that “a State’s economic level cannot be used to
dispense the State from its obligation under the present articles”. See
Yearbook ... 2001, vol. Il (Part Two), p. 155, para. (13) of the com-
mentary to article 3.

7 Art, 27, para. 1.
U8 Art, 27, para. 3.

particular when establishing a core set of minimum thresh-
olds or basic human rights standards, which have to be
taken into account when dealing with climate change.!®
In addition, as regards preparedness, it has been suggested
that public health law “recommends laws that encourage
or require natural disaster preparedness”.1?

51. International jurisprudence has recently adopted
the approach outlined in the present section, with the
European Court of Human Rights expressly recognizing
that the right to life requires States to take all appro-
priate measures to prevent both natural and man-made
disasters.'?! In two groundbreaking cases, the Court held
that failing to take feasible measures that would have
prevented or mitigated the consequences of foreseeable
disasters amounted to a violation of the right to life and
therefore incurred the responsibility of the State under
international law.'?? In Oneryildiz, a methane explosion
in a public refuse dump, situated on a slope overlook-
ing a valley in Istanbul, engulfed 10 slum dwellings in
the immediate vicinity of the dump and killed 39 people.
Experts had warned the Turkish authorities of the risk of
such an explosion two years earlier, but no steps were
taken. In Budayeva, a mudslide swept through a moun-
tainous town in the Russian Federation, killing several
people and destroying many buildings. While the town
had been protected by retention dams, they were badly
damaged by particularly heavy mudslides in 1999 and
never repaired, warnings by the State meteorological in-
stitute notwithstanding. Two weeks before the mudslide,
the agency informed the local Ministry for Disaster Re-
lief about the imminent danger of a new disaster and re-
quested that observation points should be set up in the
upper sections of the river and that an emergency warn-
ing should be issued if necessary. None of the proposed
measures were taken.

52. Interpreting article 2 of the European Convention on
Human Rights, which ensures the right to life in almost
identical terms as article 6 of the International Coven-
ant on Civil and Political Rights, the Court affirmed in
its judgment in Oneryildiz that the right to life “does not
solely concern deaths resulting from the use of force by
agents of the State but also... lays down a positive obli-
gation on States to take appropriate steps to safeguard the
lives of those within their jurisdiction” and stressed that
“this positive obligation entails above all a primary duty
on the State to put in place a legislative and administra-
tive framework designed to provide effective deterrence
against threats to the right to life”.?® In its 2008 judgment
in Budayeva, the Court concluded:

118 Mclnerney-Lankford, Darrow and Rajamani, Human Rights and
Climate Change: A Review of the International Legal Dimensions,
p. 30.

120 Feinberg, “Hurricane Katrina and the public health-based argu-
ment for greater federal involvement in disaster preparedness and
response”, p. 598.

121 See Kilin and Dale, “Disaster risk mitigation—why human
rights matter”, p. 38.

122 See ECHR, Oneryildiz v. Turkey [GC], application No. 48939/99,
judgment of 30 November 2004, Reports of Judgments and De-
cisions 2004-XII, and Budayeva and Others v. Russia, application
Nos. 15339/02,21166/02, 20058/02, 11673/02 and 15343/02, judgment
of 20 March 2008 (extracts).

123 Oneryildiz, para. 71, and Budayeva, para. 129 (see previous
footnote).
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In the sphere of emergency relief, where the State is directly involved
in the protection of human lives through the mitigation of natural haz-
ards, these considerations should apply in so far as the circumstances
of a particular case point to the imminence of a natural hazard that had
been clearly identifiable, and especially where it concerned a recurring
calamity affecting a distinct area developed for human habitation or
use... The scope of the positive obligations imputable to the State in the
particular circumstances would depend on the origin of the threat and
the extent to which one or the other risk is susceptible to mitigation.'?

53. A State therefore incurs liability when it neglects its
duty to take preventive measures when a natural hazard
is clearly identifiable and effective means to mitigate the
risk are available to it.*?® These two decisions concerning
a duty to prevent and mitigate disasters are relevant for a
number of reasons. First, the Court articulated the same
duty regarding natural and man-made disasters. Second,
the Court faulted Turkey and the Russian Federation for
failing to “take appropriate steps” to prevent the harm,
which mirrors the obligation in various international in-
struments for States to take “appropriate” or “necessary”
measures to reduce the risk of disaster. Third, the cases
suggest that a State’s duty is triggered when a disaster
becomes foreseeable, which mirrors the foreseeability re-
quirement within the principle of due diligence.’®

2.  ENVIRONMENTAL LAW

54. States have an obligation not to cause environmental
harm in genere and to ensure that activities within their jur-
isdiction do not harm the environment or areas under the
jurisdiction of another State. The duty to prevent in interna-
tional environmental law encompasses both obligations.'?
Prevention in the environmental context is based on the
common law principle of sic utere tuo ut alienum non lae-
das. As declared by ICJ in the Corfu Channel case, this
principle is well established in international law'?® and was
applied as early as 1941 in the Trail Smelter arbitration.*?
The first clear pronouncement of the principle of preven-
tion in international environmental law can be found in
principle 21 of the Declaration of the United Nations Con-
ference on the Human Environment, which reads:

States have, in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to exploit
their own resources pursuant to their own environmental policies, and
the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction.t*

55. Principle 2 of the Rio Declaration on Environ-
ment and Development adopted principle 21 wholesale,
with the added recognition that States have a sovereign
right to exploit their own resources according to their

124 Budayeva (footnote 122 above), para. 137.

15 Kilin and Dale, “Disaster risk mitigation—why human rights
matter”, p. 39.

126 See para. 61 below.

127 pulp Mills on the River Uruguay (Argentina v. Uruguay), Judg-
ment, 1.C.J. Reports 2010, p. 14, separate opinion by Judge Cangado
Trindade, at p. 159, para. 59.

128 Corfu Channel (United Kingdom of Great Britain and Northern
Ireland v. Albania), Judgment of 9 April 1949, 1.C.J. Reports 1949, p. 4,
atp. 22.

129 Trail Smelter case (United States of America v. Canada),
UNRIAA, vol. Il (Sales No. 1949.V.2), p. 1905.

130 Report of the United Nations Conference on the Human Environ-
ment, Stockholm, 5-16 June 1972, A/ICONF.48/14/Rev.1 (United Na-
tions publication, Sales No. E.73.11.A.14), p. 5, principle 21.

developmental policies. Principle 11 of the Rio Declara-
tion builds on this obligation by adding that States must
adopt legislative and administrative policies intended to
prevent or mitigate transboundary harm.*?

56. The principle was affirmed in the 1996 advisory
opinion of ICJ on the Legality of the Threat or Use of
Nuclear Weapons in the following terms: “The existence
of the general obligation of States to ensure that activities
within their jurisdiction and control respect the environ-
ment of other States or of areas beyond national control
is now a part of the corpus of international law relating to
the environment”.*

57. Over time, the key enunciations of the principle of
prevention have been used to hold States responsible for
failing to take steps necessary to stop transboundary harm.
For example, in the Gabcikovo-Nagymaros Project case,
ICJ called upon both parties to “look afresh at the effects
on the environment of the operation of the Gabéikovo
power plant” on the Danube River.’* In the light of “new
norms and standards”, the Court found that, at least in
the field of environmental protection, “vigilance and pre-
vention are required” on account of the often irreversible
character of damage to the environment and of the limi-
tations inherent in the very mechanism of reparation to
this type of damage.*®® Similarly, in the Pulp Mills on the
River Uruguay case, the Court found that the principle of
prevention was part of customary international law and
that a State was thus obliged to use all the means at its
disposal in order to avoid activities that took place in its
territory or in any area under its jurisdiction causing sig-
nificant damage to the environment of another State.'*

58. The World Charter for Nature was adopted by the
General Assembly in its resolution 37/7 of 28 October 1982,
embodying prevention as its underpinning principle. The
Assembly recalled its conviction that “the benefits which
could be obtained from nature depended on the mainten-
ance of natural processes and on the diversity of life forms
and that those benefits were jeopardized by the excessive
exploitation and the destruction of natural habitats”.

59. As already mentioned, in 2001, the Commission
identified a “well-established principle of prevention” in
the context of transboundary environmental harm.™*” Art-
icle 3 of the draft articles on prevention of transboundary
harm from hazardous activities requires States to “take all
appropriate measures to prevent significant transboundary

131 Report of the United Nations Conference on Environment and De-
velopment, Rio de Janeiro, 3-14 June 1992, vol. |, Resolutions Adopted
by the Conference (United Nations publication, Sales No. E.93.1.8a),
resolution 1, annex I, principle 2.

132 1bid., principle 11.

133 ] egality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, I.C.J. Reports 1996, p. 226, at p. 241, para. 29.

18 Gabcéikovo-Nagymaros Project (Hungary/Slovakia), Judgment,
1.C.J. Reports 1997, p. 7, at p. 78, para. 140.

155 |bid.

136 Pylp Mills on the River Uruguay (footnote 127 above), para. 101
(citing p. 22 of the judgment in the Corfu Channel case (footnote 128
above) and the advisory opinion of ICJ on the Legality of the Threat or
Use of Nuclear Weapons (footnote 133 above)).

137 Draft articles on prevention of transboundary harm from haz-
ardous activities, Yearbook ... 2001, vol. Il (Part Two), p. 148, para-
graph (4) of the general commentary.
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harm or at any event to minimize the risk thereof”.1® |n
establishing such a duty, the Commission drew upon the
principle of sic utere tuo ut alienum non laedas, while
adding more specificity to the “limitations on the freedom
of States reflected in principle 217 of the Declaration of
the United Nations Conference on the Human Environ-
ment. Article 3 imposes an obligation on States to “adopt
and implement national legislation incorporating accept-
ed international standards™® and to enforce legislation
and administrative regulations to ensure compliance.*
The principle of prevention also animates article 7 on the
assessment of risk, article 8 on the duty to notify, article 9
on the duty to consult with affected States on preventive
measures and article 16 on emergency preparedness. The
commentary to article 16 even recognizes a “duty to pre-
vent environmental disasters”.*4

60. Both ICJ and the Commission agree that the prin-
ciple of prevention stems from two distinct but interrelat-
ed State obligations: due diligence and the precautionary
principle.l*

(@) Due diligence

61. The principle of due diligence is an established
principle of international law and has been referred to
as one of its “basic principles”.*® It has been associated
with the principle of responsibility, referring to underly-
ing rules within a “regime of responsibility for breach of
due diligence obligations”.*** In relation to acts or omis-
sions of non-State actors, it has been stated as early as
the beginning of the twentieth century that “the State may
incur responsibility if it fails to exercise due diligence in
preventing or reacting to such acts or omissions”.*** Due
diligence, as it relates to prevention in the environmen-
tal context, has been defined as using, among others, the
“best practicable means”4¢ or “all appropriate and effect-
ive measures”.'*” As described by ICJ in the Pulp Mills on
the River Uruguay case, the obligation to “prevent

138 |bid. Prevention is also the preferred method of asserting State
responsibility and liability for transboundary harm. In his first report
on prevention of transboundary damage from hazardous activities, the
Special Rapporteur, Pemmaraju Sreenivasa Rao, states that “preven-
tion as a policy in any way is better than cure” and that “it is a time-
honoured policy and one that is widely used by many developed and
industrialized societies to manage and even reduce or eliminate the ill
effects of their economic growth” (Yearbook ... 1998, vol. Il (Part One),
document A/CN.4/487 and Add.1, p. 186, para. 32).

1% Yearbook ... 2001, vol. Il (Part Two), p. 153, paras. (2) and (4) of
the commentary to article 3.

10 |bid., p. 154, para. (6).

141 1bid., p. 168, para. (1) of the commentary to article 16.

142 1bid., pp. 154-155, paras. (7)—(18) of the commentary to article 3.

143 Condorelli, “The imputability to States of acts of international
terrorism”, pp. 240-242. See also Pisillo-Mazzeschi, “The due dili-
gence rule and the nature of the international responsibility of States”,
pp. 9-51.

144 Pisillo-Mazzeschi, “Forms of international responsibility for
environmental harm”, pp. 15-16.

145 Hessbruegge, “The historical development of the doctrines of
attribution and due diligence in international law”, p. 268, referring
to Amos Shartle Hershey, The Essentials of International Public Law,
New York, Macmillan Company, 1918, p. 162. See also Barnidge, “The
due diligence principle under international law”, pp. 81-121.

146 United Nations Convention on the Law of the Sea, art. 194,
para. 1.

147 Convention on environmental impact assessment in a trans-
boundary context, art. 2, para. 1.

pollution” in the treaty between Uruguay and Argentina
was “an obligation to act with due diligence in respect of
all activities which take place under the jurisdiction and
control of each party”.2#®

62. The obligation of due diligence is the standard basis
for prevention.’*® The obligation is one of conduct rather
than result; the duty of due diligence cannot guarantee
the total prevention of significant harm, but a State must
exert its best possible efforts to minimize the risk.* In this
sense, the duty of due diligence is the core obligation of
the prevention principle,’s! and the formula obliging States
to take all “necessary or appropriate measures” (e.g. art. 3
of the draft articles on transboundary harm) is often used
to express this due diligence obligation.” Due diligence
is manifested by a State’s efforts to implement and enforce
legislation and administrative regulations on prevention.'*®
Due diligence has been accepted by States as “in accord-
ance with current realities of State practice and international
law” .1 To arrive at this finding, the Commission relied on
a number of international environmental conventions that
contain obligations to take appropriate measures or, more
specifically, to implement treaty obligations through legis-
lation and administrative regulations.’ Thus, although the
term “due diligence” is not used by international environ-
mental conventions, it is accepted that numerous treaties
on the law of the sea, maritime pollution, protection of the
ozone layer, environmental impact assessments and the use
of transhoundary watercourses and international lakes con-
tain such an obligation.*

148 Pulp Mills on the River Uruguay (footnote 127 above), p. 79,
para. 197.

149 prevention of transboundary harm from hazardous activities,
Yearbook ... 2001, vol. II (Part Two), p. 154, paragraph (8) of the com-
mentary to article 3.

150 |bid., paragraph (7).

%1 In his second report on international liability for injurious conse-
quences arising out of acts not prohibited by international law (preven-
tion of transboundary damage from hazardous activities), the Special
Rapporteur, Pemmaraju Sreenivasa Rao, notes that “the duty of preven-
tion, which is an obligation of conduct, is essentially regarded as a duty
of due diligence” and that “any question concerning implementation
or enforcement of the duty of prevention would necessarily have to
deal with the content of the obligation and hence the degree of dili-
gence which should be observed by States” (Yearbook ... 1999, vol. Il
(Part One), document A/CN.4/501, p. 116, para. 18).

152 Convention on the prevention of marine pollution by dumping of
wastes and other matter, art. 1; United Nations Convention on the Law
of the Sea, art. 194; and Convention on the Transboundary Effects of
Industrial Accidents, art. 3. See also Romano, “L’obligation de préven-
tion des catastrophes industrielles et naturelles”, p. 389. See in par-
ticular Nicoletti, “The prevention of natural and man-made disasters:
what duties for States”.

153 Draft articles on prevention of transboundary harm from haz-
ardous activities, Yearbook ... 2001, vol. Il (Part Two), p. 154, para-
graph (10) of the commentary to article 3.

5% Yearbook ... 2000, vol. Il (Part One), document A/CN.4/510,
p. 117, para. 10.

15 Yearbook ... 2001, vol. IT (Part Two), p. 154, paragraph (8) of the
commentary to article 3, footnote 880 (citing the United Nations Con-
vention on the Law of the Sea, art. 194, para. 1; the Convention on the
prevention of marine pollution by dumping of wastes and other matter,
arts. I, I and VII, para. 2; the Vienna Convention for the Protection of
the Ozone Layer, art. 2; the Convention on the Regulation of Antarctic
Mineral Resource Activities, art. 7, para. 5; the Convention on environ-
mental impact assessment in a transboundary context, art. 2, para. 1;
and the Convention on the Protection and Use of Transboundary Water-
courses and International Lakes, art. 2, para. 1).

15 Yearbook ... 2001, vol. IT (Part Two), p. 154, paragraph (8) of the
commentary to article 3.
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63. The obligation of due diligence has two main char-
acteristics: the degree of care in question is that expected
of a “good Government” and the required degree of care
is also proportional to the degree of hazardousness of the
activity involved.’™ Regarding the “good Government”
standard, for the Commission:

The main elements of the obligation of due diligence involved in the
duty of prevention could be thus stated: the degree of care in question
is that expected of a good Government. It should possess a legal system
and sufficient resources to maintain an adequate administrative appar-
atus to control and monitor the activities. It is, however, understood that
the degree of care expected of a State with a well-developed economy
and human and material resources and with highly evolved systems and
structures of governance is different from States which are not so well
placed.*8

64. According to the Commission, under the “good
Government” criterion, the economic level of States is
one of the factors to be taken into account in determin-
ing whether a State has complied with its obligations of
due diligence.™ It is understood, however, that a State’s
economic level cannot discharge it from its obligation in
this regard and, in fact, “vigilance, employment of infra-
structure and monitoring of hazardous activities in the
territory of the State, which is a natural attribute of any
Government, are expected”.*®® As far as the proportional-
ity standard is concerned, the degree of care required of a
State is proportional to the degree of harm that the hazard
involves. The harm itself should be foreseeable and the
State must have known or should have known that the
degree of risk was significant.

65. The European Court of Human Rights has also
framed the duty of prevention as one of due diligence.
In Oneryildiz, the Court held that Turkish authorities
had a positive obligation to prevent when they “knew or
ought to have known that there was a real and immediate
risk to a number of persons”¢? and, in Budayeva, that
a failure “to take measures that were necessary and suf-
ficient to avert the risks inherent in dangerous activity’%3
amounted to a violation of the right to life under article 2
of the European Convention on Human Rights. Simi-
larly, in Budayeva, the Court found that, in the face of
increasing risks of mudslides, “the authorities could rea-
sonably be expected to acknowledge the increased risk
of accidents in the event of a mudslide that year and to
show all possible diligence in informing the civilians
and making advance arrangements for the emergency
evacuation”.’®* Nevertheless, in Oneryildiz, the Court
recognized that “an impossible or disproportional bur-
den must not be imposed on the authorities without con-
sideration being given, in particular, to the operational
choices which they must make in terms of priorities

157 Yearbook ... 2000, vol. Il (Part One), document A/CN.4/510,
p. 119, para. 20.

158 Yearbook ... 2001, vol. II (Part Two), p. 155, paragraph (17) of
the commentary to article 3.

1% |bid. See also Yearbook ... 2000, vol. Il (Part One), document A/
CN.4/510, p. 120, para. 23.

160 Yearbook ... 2001, vol. II (Part Two), p. 155, paragraph (17) of
the commentary to article 3.

61 |bid., paragraph (18).

182 Oneryildiz (footnote 122 above), para. 101.
163 Budayeva (footnote 122 above), para. 140.
164 1bid., para. 152.

and resources”. In Budayeva, the Court noted that “this
consideration must be afforded even greater weight in the
sphere of emergency relief in relation to a meteorological
event, which is as such beyond human control, than in the
sphere of dangerous activities of a man-made nature”.!%¢
Allowing for various actions to be taken on the basis of
the specific capacities and priorities of the State does not,
however, absolve States of their obligation to avert risk
and to “do everything within their power to protect [peo-
ple] from the immediate and known risks to which they
were exposed” .17

(b) Precautionary principle

66. Under international environmental law, the “precau-
tionary principle” relates to the more general prevention
of environmental harm (including within national bound-
aries) and essentially creates a rebuttable presumption
that an action or policy has a suspected risk of causing
harm to the public or to the environment absent evidence
that it does not pose a risk.’®® The Rio Declaration first
formulated it as follows:

In order to protect the environment, the precautionary approach shall be
widely applied by States, according to their capabilities. Where there
are threats of serious or irreversible damage, lack of full scientific cer-
tainty shall not be used as a reason for postponing cost-effective meas-
ures to prevent environmental degradation.'®®

The precautionary principle entails two main elements:
the awareness of the existence or persistence of risks and
the awareness of scientific uncertainties surrounding the
issue at stake.*™

67. The commentary to article 3 of the draft articles
on prevention of transboundary harm recognizes that the
duty to prevent involves taking such measures as are ap-
propriate by way of abundant caution, even if full scien-
tific certainty does not exist, to avoid or prevent serious or
irreversible damage.'”* The commentary to draft articles 7
and 10 expressly finds that the precautionary principle has
become a general principle of environmental law.'"

68. The principle has been implicitly included in a
number of international conventions, such as the Bama-
ko Convention on the Ban of the Import into Africa and
the Control of Transboundary Movement and Manage-
ment of Hazardous Wastes within Africa (art. 4, para. 3),
the United Nations Framework Convention on Climate
Change (art. 3, para. 3), the Treaty establishing the Euro-
pean Community as amended by the Treaty of Amsterdam
(art. 174 (former art. 130 (r)) and the Vienna Convention
for the Protection of the Ozone Layer (art. 2).17

165 Oneryildiz (footnote 122 above), para. 107.

166 Budayeva (footnote 122 above), para. 135.

167 Oneryildiz (footnote 122 above), para. 109.

168 See, for example, principle 15 of the Rio Declaration (foot-
note 131 above).

169 1bid.

170 See Pulp Mills on the River Uruguay (footnote 127 above), sep-

arate opinion by Judge Cangado Trindade, at p. 159, para. 62. See also
Trouwborst, Precautionary Rights and Duties of States.

71 Yearbook ... 2001, vol. II (Part Two), p. 155, paragraph (14) of
the commentary to article 3.

72 |bid., pp. 162-163, paragraphs (6)—(7) of the commentary to
article 10.

178 1bid., paragraph (7).
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69. Since the 1990s, it has been argued that the precau-
tionary principle has become a principle of “customary
international environmental law” or even general inter-
national customary law.'™ In his dissenting opinion in
the ICJ judgment in the Pulp Mills on the River Uruguay
case, Judge ad hoc Vinuesa concluded that the precaution-
ary principle “indisputably is at the core of environmental
law”, saying “in my opinion, the precautionary principle
is not an abstraction or an academic component of desir-
able soft law, but a rule of law within general international
law as it stands today”.1™® The Court has not, however, yet
acknowledged the principle as such.'’®

C. International cooperation on prevention

70. The Commission has reaffirmed the duty to cooper-
ate in article 5 of its draft articles on the present topic and,
in article 5 bis, adopted in 2012, has given a non-exhaust-
ive enumeration of the forms that cooperation may take
in the context of relief. Cooperation is also at the centre
of the horizontal (international) dimension of prevention.
In his fifth report, the Special Rapporteur briefly touched
upon cooperation as it relates to disaster preparedness pre-
vention and mitigation. As noted therein, cooperation re-
lates to nearly all aspects of disaster prevention, including
cooperation on search and rescue arrangements, standby
capacity requirements, early warning systems, exchange
of information pertaining to risk assessment and identifi-
cation, contingency planning and capacity-building.*”

71. The duty to cooperate is a well-established principle
of international law. As the Special Rapporteur noted in his
second report,'”® it is enshrined in numerous international
instruments, including the Charter of the United Nations.
As formulated in the Declaration on Principles of Inter-
national Law concerning Friendly Relations and Cooper-
ation among States in accordance with the Charter of the
United Nations, the purpose of cooperation is, in part, “to
promote international economic stability and progress”
and “the general welfare of nations”.1"®

72. The duty to cooperate is also well established in
connection with prevention. It has been reiterated by
the General Assembly in numerous resolutions that ad-
dress disaster prevention and disaster risk reduction. In
establishing the International Decade for Natural Disaster
Reduction, the Assembly recognized the responsibility of
the United Nations to cooperate to mitigate risk, including
through prevention and early warning, while calling upon

17 See in more detail Harding and Fisher, eds., Perspectives on the
Precautionary Principle, p. 5; Trouwborst, “The precautionary prin-
ciple in general international law: combating the Babylonian confu-
sion”, p. 189; Romano, “L’obligation de prévention des catastrophes
industrielles et naturelles”, p. 396.

17 pulp Mills on the River Uruguay (Argentina v. Uruguay), Pro-
visional Measures, Order of 13 July 2006, 1.C.J. Reports 2006, p. 113,
dissenting opinion of Judge ad hoc Vinuesa, at p. 152.

176 Sunstein, Laws of Fear: Beyond the Precautionary Principle;
Cameron, “Environmental risk management in New Zealand—is there
scope to apply a more generic framework?”’

17 Yearbook ... 2012, vol. Il (Part One), document A/CN.4/652,
paras. 114-115.

178 Yearbook ... 2009, vol. Il (Part One), document A/CN.4/615.

7% General Assembly resolution 2625 (XXV) of 24 October 1970,
annex, para. 1.

States to cooperate to reduce natural hazards.'®® In more
recent resolutions, the Assembly has urged the interna-
tional community “to reduce the adverse effects of natural
disasters” through cooperation.®® International cooper-
ation is to be undertaken in order to support national ef-
forts for prevention,? especially “to increase the capacity
of countries to respond to the negative impacts of all nat-
ural hazards ... particularly in developing countries” '8
The Hyogo Framework for Action was adopted in large
part to encourage cooperation in prevention, both among
States and between States and non-State actors.’® As has
been explained, the Hyogo Framework for Action “is the
guiding document in strengthening and building interna-
tional cooperation to ensure that disaster risk reduction be
used as a foundation for sound national and international
development agendas™.'® This is confirmed by the lan-
guage of the Framework, which stresses the importance
of cooperation with regard to disaster prevention: “We
are determined to reduce disaster losses of lives and other
social, economic and environmental assets worldwide,
mindful of the importance of international cooperation,
solidarity and partnership, as well as good governance at
all levels.”#

73. Non-binding declarations have referred to cooper-
ation when underscoring the duty to prevent. For example,
the Yogyakarta Declaration on Disaster Risk Reduction
in Asia and the Pacific 2012 called upon stakeholders
to “enhance and support regional cooperation mechan-
isms and cent[res] on disaster information management”
relating to local risk assessment and financing.’®" Like-
wise, the Declaration of Panama placed cooperation as
central to the “prevention and mitigation of risks and
natural disasters”. Heads of State and/or Government
pledged “to foster international co-operation and capacity-
building in the area of natural disasters, in enhancing
the provision of humanitarian assistance at all stages of
a disaster and in promoting a culture of prevention and
early warning systems”. 18

74. Cooperation is embedded in the regional organs and
platforms concerned with prevention, including the Re-
gional Platform for Disaster Risk Reduction in the Amer-
icas, the Arab Strategy for Disaster Risk Reduction 2020,
the Asian Ministerial Conference on Disaster Risk Reduc-
tion, the European Forum for Disaster Risk Reduction, the
Pacific Platform for Disaster Risk Management and the
Africa Regional Strategy for Disaster Risk Reduction. For

180 General Assembly resolution 42/169 of 11 December 1987,
paras. 7-8.

181 General Assembly resolution 58/215 of 23 December 2003,
para. 2.

182 See, for example, General Assembly resolution 60/196 of 22 De-
cember 2005, para. 2.

183 General Assembly resolution 59/233 of 22 December 2004. See
also resolution 60/196 of 22 December 2005.

184 A/CONF.206/6, chap. I, resolution 2.

18 See www.unisdr.org/we/coordinate.

18 A/CONF.206/6, resolution 1, fifth preambular paragraph.

87 Adopted by the Fifth Asian Ministerial Conference on Disaster
Risk Reduction, held in Yogyakarta, Indonesia, in 2012.

188 Declaration of Panama, adopted at the Fourth Summit of Heads
of State and/or Government of the Association of Caribbean States,
held in Panama City in July 2005, available from www.acs-aec.org/sites
/default/files/Declaracion_de Panama en_0.pdf.
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example, the European Forum has noted that it “will serve
as a venue for ... information sharing, exchange of know-
ledge and ideas and facilitation of cooperation”.*® To this
end, the European Forum has “identified specific oppor-
tunities for cross-fertilization between countries and sub-
regions for exchanging knowledge and information, as
well as inter-government and inter-sector cooperation”.*%
In addition, the Extended Programme of Action for the
Implementation of the Africa Regional Strategy for Dis-
aster Risk Reduction (2006-2015) identified cooperation
as a major area of activity relating to risk assessment. It
stressed cooperation “regionally and internationally to as-
sess and monitor regional and transboundary hazards”.!*!
Regional cooperation is said to be important as it allows
for the efficient use of resources and reduces duplicative
efforts.’

75. As a legal duty, international cooperation for disas-
ter prevention finds its source in bilateral and multilateral
treaties concluded between States or between States and
international organizations. As an example of the latter, a
2000 framework agreement between the Caribbean Com-
munity and Japan specifically addressed cooperation for
disaster prevention. The framework resolved “to promote
cooperation for ... preventive action and rehabilitation”,
as well as stressing that “international cooperation should
be promoted to strengthen the institutional capacity of the
regional and national agencies concerned with disaster

prevention emergency response and management”. 1%

1. BILATERAL INSTRUMENTS

76. Many States have concluded bilateral agreements
specially addressing cooperation in disaster preven-
tion.’ Examples are the agreements between Argen-
tina and Spain,’*® Guatemala and Mexico,’** Germany
and Hungary,’" France and lItaly,'® the Republic of

18 See www.preventionweb.net/files/19800_efdrrwebfinal.pdf,
p. 16.

%0 Ibid.

91 Extended Programme of Action for the Implementation of the
Africa Regional Strategy for Disaster Risk Reduction (2006-2015)
and declaration of the second African Ministerial Conference on Dis-
aster Risk Reduction 2010, p. 47, available from www.unisdr.org/
files/19613 bookletpoaenglish.pdf.

%2 “Implementing the Hyogo Framework for Action in Europe:
Advances and Challenges, Report for the period 2009-2011",
pp. 3941, available from www.unisdr.org/.

193 A New Framework for CARICOM-Japan Cooperation for the
Twenty-first Century, sect. 1-1, available from www mofa.go.jp/region
/latin/latin_e/caricom0011 html.

19 A/CN.4/590 and Add.1-3 (footnote 78 above), para. 43.

1% Spain and Argentina: Agreement on cooperation on disaster pre-
paredness and prevention, and mutual assistance in the event of dis-
asters (Madrid, 3 June 1988), United Nations, Treaty Series, vol. 1689,
No. 29123, p. 23.

1% Mexico and Guatemala: Agreement on cooperation for the pre-
vention of and assistance in cases of natural disasters (Guatemala City,
10 April 1987), ibid., vol. 1509, No. 26055, p. 3.

197 Federal Republic of Germany and Hungary: Agreement on mat-
ters of common interest relating to nuclear safety and radiation pro-
tection (Budapest, 26 September 1990), ibid., vol. 1706, No. 29504,
p. 263.

1% France and Italy: Convention on the prediction and prevention of
major hazards and on mutual assistance in the event of natural or man-
made disasters (Paris, 16 September 1992), ibid., vol. 1962, No. 33532,
p. 369.

Korea and Poland,**® Poland and Hungary,®® Poland
and Ukraine,®* Poland and the Russian Federation,??
the Russian Federation and Greece,®® Switzerland and
Italy,?* the United States and the Russian Federation,®®
the United States and Poland,®® the United States
and Bulgaria,®’ the United States and Ukraine,®® the
United States and the Philippines,® Uruguay and
Spain,?® Spain and Mexico,?"! the Russian Federation and
Spain,?? and France and Malaysia.?®® The last-mentioned

1% Republic of Korea and Poland: Agreement on scientific and
technological cooperation (Seoul, 29 June 1993), ibid., vol. 1847,
No. 31455, p. 289.

20 Aoreement between the Governments of the Republic of Poland
and the Republic of Hungary on Cooperation and Mutual Aid in Pre-
venting Catastrophes, Natural Disasters and other Serious Events and
in Eliminating their Effects (6 April 2000).

21 Agreement between the Government of the Republic of Poland
and the Cabinet of Ministers of Ukraine on Cooperation and Mutual
Aid in Preventing Catastrophes, Natural Disasters and other Serious
Events and in Eliminating their Effects (19 July 2002).

22 Agreement between the Government of the Republic of Poland
and the Government of the Russian Federation on Cooperation Prevent-
ing the Technological and Natural Disasters and Elimination of their
Effects (Warsaw, 25 August 1993).

23 Agreement between the Government of the Hellenic Republic
and the Government of the Russian Federation on co-operation in the
field of prevention and response to natural and man-made disasters
(Athens, 21 February 2000).

24 Agreement between the Swiss Confederation and the Italian
Republic on Cooperation in the Area of Risk Management and Preven-
tion and on Mutual Assistance in the Event of Natural and Man-made
Disasters (Rome, 2 May 1995).

25 Memorandum of Understanding between the Government of the
United States of America and the Government of the Russian Federa-
tion on cooperation in natural and man-made technological emergency
prevention and response (Moscow, 16 July 1996), United Nations,
Treaty Series, No. 50116, p. 1.

26 Protocol of Intentions between the Federal Emergency Manage-
ment Agency (United States of America) and the Ministry of Defence of
the Republic of Poland on cooperation in natural and man-made tech-
nological emergency prevention and response (Warsaw, 9 May 2000).

27 Protocol of Intentions between the Federal Emergency Manage-
ment Agency (United States of America) and the Ministry of Defence
of the Republic of Bulgaria on Cooperation in natural and man-made
technological emergency prevention and response (Washington, D.C.,
24 January 2000).

28 Memorandum of Understanding between the Government of the
United States of America and the Government of Ukraine on Cooper-
ation in Natural and Man-made Technological Emergency Prevention
and Response (Kiev, 5 June 2000).

29 protocol of Intentions between the Government of the
United States of America and the Republic of the Philippines Con-
cerning Cooperation and Disaster Prevention and Management (Wash-
ington, D.C., 20 November 2001).

20 Agreement between the Ministry of National Defence of the
Eastern Republic of Uruguay and the Ministry of the Interior of the
Kingdom of Spain on Scientific and Technological Cooperation and
Mutual Assistance in Civil Defence and Disaster Prevention (Madrid,
25 September 1997).

21 Agreement between the Ministry of the Interior of the Kingdom
of Spain and the Ministry of the Interior of the United Mexican States
on Scientific and Technological Cooperation and Mutual Assistance in
Civil Defence and Disaster Prevention, 1997.

22 Aoreement between the Government of the Kingdom of Spain
and the Government of the Russian Federation on cooperation in the
field of prevention of natural disasters and mutual assistance in the miti-
gation of their outcome (Madrid, 14 June 2000), United Nations, Treaty
Series, vol. 2153, No. 37586, p. 57.

23 Agreement between the Government of the French Republic
and the Government of Malaysia on Cooperation in the Field of Dis-
aster Prevention and Management and Civil Security (Paris, 25 May
1998), Journal officiel de la République frangaise, 9 December 1998,
p. 18519.
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agreement provides an illustrative example of the type of
language in these agreements that speaks to the import-
ance of cooperation: “Convinced of the need to develop
cooperation between the competent organs of both Parties
in the field of the prevention of grave risks and the pro-
tection of populations, property and the environment.”2

77. By way of illustration, one of the earliest examples
of a bilateral agreement addressing disaster risk reduction
is that concluded between the United Kingdom and the
United States in 1958, which includes elements to im-
prove technology in forecasting, information sharing and
early warning for hurricanes. The agreement was for a co-
operative meteorological programme for the purpose of
achieving “greater accuracy and timeliness in forecasts of
hurricanes and in warnings of accompanying destructive

winds, tides, and floods”.?*°

78. The United States has also concluded several bi-
lateral agreements with other countries that address both
disaster prevention and management. An agreement con-
cluded with Poland indicated that “the Parties intend to
cooperate in natural and man-made technological disas-
ter mitigation, preparedness, response, and recovery in
the areas of training, expert assistance and exchange of
experiences”.?® The activities primarily concerned were
training and the exchange of information.” A similar
agreement, signed with the Philippines, expressed the
desire of both countries to “further cooperative activities
in disaster prevention and management through a frame-
work of collaboration that facilitates the exchange of ex-
pertise, knowledge, and information, and the transfer of

new technology in emergency management”.?!8

79. More than two decades ago, France signed bilateral
agreements with Italy and Greece to address major risks
that could lead to natural disasters. The agreement with
Greece, signed in 1989, concerned cooperation on major
natural risks and outlined activities to predict and prevent
risks and to mitigate their effects.?’® A similar agreement
with Italy, signed in 1992, covered prediction and preven-
tion of risks, including through information exchange, as
part of a broader agreement addressing both pre-disaster
prevention and disaster response.??

80. In 2000, Greece and the Russian Federation signed
a bilateral agreement for the purpose of cooperation in

24 1bid., fourth preambular paragraph (original: French).

25 United Kingdom of Great Britain and Northern Ireland and
United States of America: Exchange of notes constituting an agreement
for the continued operation of hurricane research stations in the Cay-
man Islands established under the Agreement of 30 December 1958
as amended by the Agreement of 15 February 1960 (Washington,
23 November and 12 December 1966), United Nations, Treaty Series,
vol. 603, No. 8735, p. 235.

218 Protocol of Intentions... (footnote 206 above).

27 bid.

218 See footnote 209 above.

29 Agreement on the modalities of Franco—Hellenic cooperation
with regard to major natural hazards (Paris, 11 May 1989), United Na-
tions, Treaty Series, vol. 1549, No. 26941, p. 299. Under art. 1, the
Governments “shall cooperate with regard to major natural hazards.
Their cooperation shall be aimed at: Hazards prediction, when possible;
Hazards prevention, either by keeping hazards from degenerating into
disasters or by attenuating their effects.”

220 See footnote 198 above.

“prevention and response to natural and man-made
disasters”.??! The agreement defined “emergency preven-
tion” as “a set of measures taken in advance and aimed
at a maximum possible reduction of emergency risk,
protection of health of population, diminishing dam-
age for natural environment and material losses in case
of emergency”.??> This agreement mentioned a range of
activities specifically geared towards disaster prevention,
including through environmental monitoring, assessment
of risk and exchange of information.??

81. Other bilateral agreements concluded by States for
a purpose other than risk reduction included provisions
on disaster prevention. A bilateral agreement concluded
in 2002 between South Africa and Nigeria referred to
capacity-building and exchange of information for pub-
lic health issues, including “emergency preparedness and
response”.??* An agreement concluded between Germany
and Austria in 1988 primarily concerning cooperation in
disaster response also included provisions on disaster pre-
vention.?? Under this agreement, the two States were to
cooperate “in preventing and countering disasters or ser-
ious accidents, by exchanging all relevant scientific and
technical information ... In exchanging information of
risks and damage which may affect the territory of the
other Contracting State this exchange of information shall
include precautionary data measurements”.??® A similar
bilateral agreement signed between Belgium and France
in 1981 included an article specifically on disaster preven-
tion relating to forecasting and prevention.?”” This agree-
ment included pledges to exchange information relating
to forecasting and prevention.??®

2. MULTILATERAL INSTRUMENTS

82. The Special Rapporteur turns now to the examina-
tion of the text of multilateral instruments, both global
and regional, concerned with the prevention of any dis-
aster, regardless of its transboundary effects. In assessing
each instrument, the discussion focuses on States’ obli-
gations to adopt or implement appropriate legislative and
regulatory measures to fulfil their preventive obligations.
Such “necessary measures” are the hallmark of due dili-
gence and may serve to tie these instruments to a more
general duty to prevent and mitigate disasters.

83. There is no comprehensive international instru-
ment obliging States to prevent natural or man-made
disasters. Instead, the international system has to date

221 See footnote 203 above.
22 |bid., art. 1.
23 |pjd., art. 3.

24 Agreement between the Government of the Republic of South
Africa and the Government of the Federal Republic of Nigeria on
Cooperation in the Field of Health and Medical Sciences (Pretoria,
28 March 2002).

25 Austria and Federal Republic of Germany: Agreement con-
cerning mutual assistance in the event of disasters or serious acci-
dents (Salzburg, 23 December 1988), United Nations, Treaty Series,
vol. 1696, No. 29224, p. 61.

2% 1bid., art. 13.

227 France and Belgium: Convention on mutual assistance in the
event of disasters or serious accidents (Paris, 21 April 1981), United Na-
tions, Treaty Series, vol. 1437, No. 24347, p. 33.

28 |pid., art. 11.
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followed a piecemeal approach when including disaster
risk reduction in treaty obligations, either focusing on
the kind of disaster (e.g. industrial or nuclear accidents)
or the kind of State response activity (e.g. telecommu-
nications assistance). Taken together, these instruments
contain common language revolving around States’ due
diligence obligations regarding the prevention and miti-
gation of certain disasters.

84. In 1980, the Office of the United Nations Disaster
Relief Coordinator published a compendium of legal ar-
rangements for disaster prevention and mitigation,??® it
being a “comprehensive review of existing knowledge of
the causes and characteristics of national phenomena and
the preventive measures which may be taken to reduce
or eliminate their impact on disaster-prone developing
countries”.

(@) Global instruments

85. The first global international treaty that may be
said to have addressed, albeit indirectly, the question of
prevention is the United Nations Convention on the Law
of the Sea, article 145 of which, on the protection of the
marine environment, provides that “necessary measures
shall be taken in accordance with this Convention ... to
ensure effective protection for the marine environment
from harmful effects which may arise from such activ-
ities”. Mention should also be made in this connection
of the Convention on the Law of the Non-navigational
Uses of International Watercourses, which requires water-
course States to prevent and mitigate harm to other water-
course States. It should be observed, however, that these
prevention provisions were very much environmental
law-oriented, as were most of the similar pronouncements
referring to prevention made in the last two decades of the
twentieth century.z°

86. As observed by the Secretariat, “the closest contem-
porary global international convention dealing with the
prevention and mitigation of disasters” is the Framework
Convention on civil defence assistance.?®* Currently with
14 States parties and 12 signatories, it entered into force
in 2001 and aims to promote cooperation among State
civil defence authorities “in terms of prevention, forecast-
ing, preparedness, intervention and post-crisis manage-
ment” (preamble). Although most of the Convention covers

inter-State assistance after a disaster has occurred, it also

envisages prevention as a key element of “assistance” 2%

2 Disaster Prevention and Mitigation: A Compendium of Current
Knowledge, vol. 9, Legal Aspects (United Nations publication, Sales
No. 80.111.M.1, 1980).

280 Such as the Vienna Convention for the Protection of the Ozone
Layer and its Montreal Protocol on Substances that Deplete the Ozone
Layer, in addition to the Convention on biological diversity, eighth and
ninth preambular paragraphs.

21 A/CN.4/590 and Add.1-3 (footnote 78 above), para. 36. It
should also be noted that the Convention and Statute establishing an
International Relief Union made one of its objectives the prevention of
disasters (art. 2, para. 2). The Union was, however, formally replaced
by UNESCO in 1968, which did not include disaster prevention among
its objectives. See Nicoletti, “The prevention of natural and man-made
disasters: what duties for States”, p. 183, footnote 24.

22 Art. 1 (d) defines “assistance” as “any action undertaken by the
Civil Defence Service of a State for the benefit of another State, with the
objective of preventing, or mitigating the consequences of disasters”.

It provides for a general requirement for States parties to
“undertake to explore all possibilities for co-operation in
the areas of prevention, forecasting, preparation, interven-
tion and post-crisis management” 2%

87. Aside from the Framework Convention on civil de-
fence assistance, the Tampere Convention on the Provi-
sion of Telecommunication Resources for Disaster Miti-
gation and Relief Operations is often cited as one of the
global instruments to address disaster risk reduction.?*
It expressly makes prediction and mitigation of disas-
ters a priority in the area of telecommunication assis-
tance.? The Convention obliges States to cooperate with
other States, “non-State entities” and intergovernmental
organizations to facilitate the use of telecommunication
resources for disaster mitigation,?® which the Conven-
tion defined as “measures designed to prevent, predict,
prepare for, respond to, monitor and/or mitigate the im-
pact of, disasters”.?” To achieve this duty of cooperation,
States may deploy equipment to “predict, monitor and
provide information” about disasters,?® share informa-
tion among themselves about potential disasters?®® and
provide “prompt telecommunication assistance to miti-
gate the impact of a disaster”.2** Thus, just as the Frame-
work Convention on civil defence assistance, the Tampere
Convention requires States only to “cooperate” with other
States in disaster risk reduction. An obligation to prevent
disasters within State borders can, however, be inferred
from this duty to cooperate and from the other articles
of the Convention. The Convention creates an internal
obligation of States to “reduce or remove regulatory bar-
riers to the use of telecommunication resource for disas-
ter mitigation and relief”.?* Thus, a State party’s duty to
use telecommunications to mitigate disasters includes an
obligation to take appropriate legislative and regulatory
measures to promote disaster mitigation, which mirrors
the traditional “due diligence” obligation identified in
international environmental law instruments.

88. A duty of due diligence can also be read into global
instruments covering specific types of potential disasters.
Unlike the Framework Convention on civil defence as-
sistance and the Tampere Convention, conventions cover-
ing industrial accidents, nuclear safety and environmental
harm do not directly mention disaster situations. Given
the definition by the Commission of “disaster” in draft
article 3 of its draft articles on the present topic, each in-
strument addresses conditions that can rise to the level
of a disaster if they cause “widespread loss of life, great
human suffering and distress, or large-scale material or

ZArt. 4.

23 See, for example, Nicoletti, “The prevention of natural and man-
made disasters: what duties for States”, p. 184 (discussing only the
Framework Convention on civil defence assistance and the Tampere
Convention as creating international disaster risk reduction obligations).

25 Art. 3, paras. 1-2. In art. 1, para. 15, the Convention also defines
“telecommunications” as “any transmission, emission, or reception of
signs, signals, writing, images, sounds or intelligence of any nature, by
wire, radio, optical fibre or other electromagnetic system”.

26 Art. 3, para. 1.
BT Art. 1, para. 7.
28 Art. 3, para. 2 (a).
29 Art. 3, para. 2 (b).
20 Art. 3, para. 2 (c).
21Art. 9, para. 1.
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environmental damage, thereby seriously disrupting the
functioning of society”. For example, the Convention on
the Transboundary Effects of Industrial Accidents ap-
plies to the prevention of, preparedness for and response
to industrial accidents “capable of causing transboundary
effects”, including those caused by natural disasters.?*?
The preamble of ILO Convention (No. 174) concerning
the Prevention of Major Industrial Accidents, adopted
in 1993, recognizes “the need to ensure that all appro-
priate measures are taken to: (a) prevent major accidents;
(b) minimize the risks of major accidents; and (c) mini-
mize the effects of major accidents”.

89. The Convention on the Transboundary Effects of
Industrial Accidents obliges States parties to “take appro-
priate measures” to prevent industrial accidents through
“preventive, preparedness and response measures”.?*
States parties must take “appropriate legislative, adminis-
trative and financial measures” to implement their preven-
tion obligations?* and establish emergency preparedness
mechanisms to respond to industrial accidents.?® For ex-
ample, the Convention states that “the Parties shall take
appropriate measures for the prevention of industrial acci-
dents, including measures to induce action by operators to
reduce the risk of industrial accidents”.?* Thus, although
States are required under the Convention only to take
steps to prevent transboundary accidents, the accidents
themselves, especially in the case of natural disasters, oc-
cur within the State, and the State’s due diligence obli-
gation revolves around domestic prevention of internal
industrial accidents.

90. A specific type of man-made disaster can arise
as a result of nuclear activity. Several instruments
refer to prevention in this context. Under the Conven-
tion on Assistance in the Case of a Nuclear Accident or
Radiological Emergency, the general provisions require
States to cooperate to minimize the consequences of a
nuclear disaster by entering into agreements “for pre-
venting or minimizing injury and damage which may
result in the event of a nuclear accident or radiological
emergency”.?*” Similarly, the Convention on Nuclear
Safety seeks to “prevent accidents with radiological
consequences and to mitigate such consequences should
they occur”.2®® This convention, unlike the Convention
on the Transboundary Effects of Industrial Accidents,
does not apply only to activities that may cause harm
to other States. Instead, it applies to any civilian nucle-
ar installation regardless of its potential transboundary
harm. Although the Convention on Nuclear Safety never
expressly articulates a duty of States to prevent nuclear
accidents, it is clear that the entire object and purpose of
the Convention is to create international obligations to
promote nuclear safety in order to prevent nuclear disas-
ters.?*® Moreover, the Convention requires States parties
to take “legislative, regulatory and administrative

22 Art. 2, para. 1.

23 Art, 3, para. 1.

244 Art. 3, para. 4.

5 Art. 8, para. 1.

26 Art. 6, para. 1.

27 Art. 1, paras. 1 and 2.
28 Art, 1, para. (iii).

29 |bid.

measures and other steps necessary” for implement-
ing it.5° The Convention works in conjunction with the
Convention on Early Notification of a Nuclear Accident.
That Convention, with 115 States parties, establishes
a notification system through the International Atomic
Energy Agency for any nuclear accident that has the
potential for transboundary harm to another State.?! It
mandates States to notify those States that could be af-
fected by significant nuclear accidents listed in article 1
not only about the existence of the harm but also about
information relevant for mitigation damage.??

91. Core international environmental law instruments
also require States to take preventive steps regarding
potential environmental disasters. The United Nations
Framework Convention on Climate Change, for example,
recognizes that “Parties should take precautionary meas-
ures to anticipate, prevent or minimize the causes of cli-
mate change and mitigate its adverse effects”.? The Con-
vention specifically requires developed countries listed
under its annex I to adopt national policies to mitigate
climate change through the reduction of greenhouse gas
emissions?* and commits all parties to formulate and im-
plement domestic measures to mitigate climate change.?®
It is important to note that, under the Convention, States’
duties to mitigate climate change and its resulting effects
do not depend on transboundary harm to other States. In-
stead, the Convention applies to all anthropogenic emis-
sions of greenhouse gas emissions, regardless of their
potential effect on other countries. Moreover, in 2007,
the States parties to the Convention recognized the link
between climate change and disaster risk reduction by
adopting the Bali Action Plan, in which States were called
upon to adapt their national climate change plans to re-

flect “disaster reduction strategies™.?%

92. Other environmental conventions on specific areas
such as biological diversity, desertification and environ-
mental impact assessments also incorporate a duty to pre-
vent in circumstances that could become disasters. For
example, although the Convention on biological diversity
focuses on responsibility for transboundary environmen-
tal damage,?’ it also requires each State party to develop
national strategies on environmental conservation® and
implement procedures for environmental impact assess-
ments for projects likely to have significant adverse effects
on biological diversity.?®® Similarly, the United Nations
Convention to Combat Desertification calls upon States
to implement programmes to “combat desertification and/
or mitigate the effects of drought”?® through appropriate
and necessary legislation and regulatory measures?! and
national action programmes encompassing early warning

%0 Art. 4. See also art. 7.
BLArt. 1, para. 1.
B2Art. 2.

23 Art. 3, para. 3.

B4 Art. 4, para. 2 (a).

%5 Art. 4, para. 1 (b).

26 FCCC/CP/2007/6/Add.1, decision 1/CP.13, para. 1 (c) (iii).
A7 Art. 3.

28 Arts. 6-7.

29 Art. 14.

20 Art. 3 (a).

1 Arts. 4-5.
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systems.?8? Lastly, the Convention on environmental im-
pact assessment in a transboundary context sets out the
obligations of States parties to assess the environmental
impact of certain activities at an early stage of planning.
It also lays down the general obligation of States to no-
tify and consult one another on all major projects under
consideration that are likely to have a significant adverse
environmental impact across boundaries. In particular, it
requires States parties to “take all appropriate and effect-
ive measures to prevent, reduce and control significant
adverse transboundary environmental impact from pro-
posed activities”.2®® In this way, the Convention, just as
the other environmental treaties, closely tracks article 3
of the draft articles on prevention of transboundary harm,
laying down the general duty of States to prevent signifi-
cant transboundary harm.

93. Moreover, although many environmental conven-
tions focus on the duty to prevent deleterious transbound-
ary effects, there is significant overlap between the top-
ics covered by these conventions and disaster situations.
These international instruments are also constructive be-
cause they each contain a duty of due diligence.

(b) Regional instruments
(i) Asia

94. In Asia and the Pacific, the ASEAN Agreement on
Disaster Management and Emergency Response is the
most specific and comprehensive international instru-
ment binding States to prevent and mitigate disasters
through the adoption of disaster risk reduction mech-
anisms. The treaty, signed in 2005, entered into force
in 2009 and has been ratified by all 10 States members
of ASEAN. It aims to “provide effective mechanisms
to achieve substantial reduction of disaster losses in
lives and in the social, economic and environmental
assets of the Parties, and to jointly respond to disaster
emergencies”.?®* Tt states that States parties “shall give
priority to prevention and mitigation, and thus shall take
precautionary measures to prevent, monitor and mitigate
disasters”.?% In terms of mitigation, it expressly requires
that States parties “immediately respond to a disaster oc-
curring within their territory”,?®® and each of these obli-
gations must be met by taking necessary legislative and
administrative measures.?®’

95. The Agreement contains three primary categories of
disaster risk reduction obligations: risk identification and
monitoring; prevention and mitigation; and disaster pre-
paredness. First, States parties must identify all disaster
risks within their territory and assign disaster risk levels to
each potential hazard.?®® Second, article 6 requires States
parties, jointly or individually, to “identify, prevent and
reduce risks arising from hazards”.?® The Agreement then

%2 Art. 10, para. 3 ().
23 Art, 2, para. 1.
B4Art. 2.

%5 Art. 3, para. 4.

%6 Art. 4 (b).

27 Art. 4 (d).

B8 Art. 5.

29 Art. 6, para. 1.

places the onus on “each Party” to adopt and implement
legislative and regulatory measures on disaster mitigation
and to strengthen local and national disaster management
plans.?’® Lastly, States parties have a duty to prepare for
disasters by establishing and maintaining “national dis-
aster early warning arrangements”?* and by developing
strategies and response plans to reduce losses from disas-
ters.?2 Together, these provisions create a comprehensive
duty on all States members of ASEAN to take measures
necessary to prevent, prepare for and mitigate disasters.

96. Other (non-binding) agreements in Asia also encour-
age States to work individually and together to reduce the
risk of disasters. For example, the Asia-Pacific Economic
Cooperation (APEC) forum adopted the APEC Framework
for Capacity Building Initiatives on Emergency Prepar-
edness, urging States to cooperate in a number of initia-
tives, including with regard to the legislative frameworks
of member States. The APEC Principles on Disaster Re-
sponse and Cooperation, adopted in 2008, also call upon
individual member States to formulate and implement dis-
aster risk mitigation and preparedness policies and early
warning systems.?”® In addition, in the wake of the 2004
tsunami in Asia, the South Asian Association for Regional
Cooperation endorsed a new comprehensive framework on
early warning and disaster management, in which States
committed themselves to developing and implementing
risk reduction programmes within their own territories and
to providing support to regional early warning systems.?
In addition, the Delhi Declaration on Disaster Risk Re-
duction in Asia 2007 includes extensive provisions urging
States to implement the Hyogo Framework for Action and
to pass and strengthen legislative frameworks for disaster
risk reduction.?”® The Dhaka Declaration on South Asia’s
Environmental Challenges and Natural Disasters calls for
regional measures of prevention.?’® The Incheon Declara-
tion on Disaster Risk Reduction in Asia and the Pacific
2010 reaffirms the commitment to the Hyogo Framework
for Action and urges Governments and international actors
to implement its five priorities for action.?”

(ii)  Africa

97. Various African organizations have established re-
gional and subregional agencies that facilitate information-
sharing and capacity-building tools relating to disaster risk
reduction. Article 13, paragraph 1 (e) of the Constitutive
Act of the African Union provides that its Executive Coun-
cil may “take decisions on policies in areas of common in-
terest to the Member States, including ... environmental
protection, humanitarian action and disaster response and
relief”. Pursuant to this mandate, the African Union and

20 Art. 6, para. 2.

LAt 7.

712 Art. 8.

28 Available from http://aimp.apec.org/Documents/2008/SOM/CSOM
/08_csom_020.pdf.

274 Available from www.saarc-sec.org.

25 Available from http://siteresources.worldbank.org/CMUDLP/Re
sources/Delhi_Declaration_on_DRR_2007.pdf.

26 Available from http://saarc-sec.org/uploads/digital_library
document/13_-_Dhaka_-_13th_Summit_12-13_Nov_2005.pdf,
para. 33.

21 Available from www.unisdr.org/files/16327 incheondeclaration
4amcdrrrev3.pdf.
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the New Partnership for Africa’s Development adopted
the Africa Regional Strategy for Disaster Risk Reduction
in 2004.27® The Strategy is intended to facilitate initiatives
at the subregional and national levels.?”

98. In addition, the Economic Community of West Af-
rican States approved its policy for disaster risk reduction
in 2006 and recently established an implementation mech-
anism on disaster risk reduction, consisting of a ministerial
coordination committee and a disaster management task
force in the secretariat.®® That mechanism has a mandate
to coordinate State requests for international assistance and
the mobilization of emergency response teams for member
States. In 2002, the Intergovernmental Authority on Devel-
opment (IGAD) developed a regional disaster risk manage-
ment programme addressing issues relating to disaster risk
reduction and management, including support for building
national legislation on disaster management and identify-
ing opportunities “for agreements on mutual assistance and
development in disaster management at regional level and
for cross-border agreements on harmonizing disaster man-
agement arrangements” .28

99. Currently, the East African Community is enacting a
disaster risk reduction and management bill as an attempt
to operationalize article 112 (1) (d) of the Treaty for the
Establishment of the East African Community, in which the
partner States agreed to take necessary disaster prepared-
ness, management, protection and mitigation measures es-
pecially for the control of natural and man-made disasters.

(iii)  Arab region

100. In the Arab region, the League of Arab States de-
veloped the Arab Strategy for Disaster Risk Reduction
2020, which was adopted by the Council of Arab Minis-
ters Responsible for the Environment at its twenty-second
session, on 19 December 2010.%2 The strategy has two
purposes: “to outline a vision, strategic priorities and core
areas of implementation for disaster risk reduction in the
Arab region” and “to enhance institutional and coordina-
tion mechanisms, and monitoring arrangements to support
the implementation of the Strategy at the regional, national
and local level through preparation of a Programme of
Action” .28 Deriving from the Hyogo Framework for Ac-
tion and based on the purpose of the Arab Strategy, five
corresponding key priorities were developed: strengthen
commitment for comprehensive disaster risk reduction
across sectors; develop capacity to identify, assess and
monitor disaster risks; build resilience through knowledge,
advocacy, research and training; improve accountability
for disaster risk management at the subnational and local

278 Available from www.unisdr.org/files/13093_AFRICAREGION
ALDRRSTRATEGY fullPDF.pdf.

2% One of the express objectives of the Strategy is to “increase polit-
ical commitment to disaster risk reduction” (para. 3.2).

20 The policy is available from www.preventionweb.net/files/4037
ECOWASpolicyDRR.pdf. Under the policy, “national authorities rec-
ognize the need to develop and strengthen institutions required to build
resilience to hazards”, meaning that “political commitment to disaster
risk reduction is increasing in the sub-region” (para. 2.2.1).

%1 JGAD, “Disaster risk management programme for the IGAD re-
gion”, p. 18.

%2 Available from www.preventionweb net/publications/view/18903.

283 Available from www.preventionweb net/files/18903 17934asdrr
finalenglishjanuary20111.pdf.

levels; and integrate disaster risk reduction into emergency
response, preparedness and recovery.?* The implementa-
tion of the programme was envisaged in two phases, with a
review in 2015, and the expected outcome in 2020 to sub-
stantially reduce “disaster losses, in lives and in the social,
economic and environmental assets of communities and
countries across the Arab region”.?®®

(iv) Europe

101. Developments in Europe centre on the involvement
of the European Union in prevention, preparedness and
mitigation strategies originally referred to as civil protec-
tion. Since 1985, when a ministerial-level meeting in Rome
addressed the issue, several resolutions on civil protection
have been adopted, building the foundation on which dis-
aster risk reduction today stands.?®® Civil protection in the
European Union was lifted to another level with the adop-
tion of the Treaty of Lisbon amending the Treaty on Euro-
pean Union and the Treaty establishing the European Com-
munity, which entered into force on 1 December 2009. The
resulting consolidated version of the Treaty on the Func-
tioning of the European Union regulated the competences
of European Union organs, including as regards article 196
of the Treaty, on civil protection, and established a legal
basis for European Union actions thereon.

102. The competence granted in article 196 is only a
complementary competence “to carry out actions to sup-
port, coordinate or supplement the actions of the Mem-
ber States, without thereby superseding their competence
in these areas” (art. 2, para. 5). Pursuant to the Treaty of
Lisbon:

1. The Union shall encourage cooperation between Member
States in order to improve the effectiveness of systems for preventing
and protecting against natural or man-made disasters. Union action
shall aim to:

(a) support and complement Member States’ action at national,
regional and local level in risk prevention, in preparing their civil-pro-
tection personnel and in responding to natural or man-made disasters
within the Union;

(b) promote swift, effective operational cooperation within the
Union between national civil-protection services;

24 |bid., p. 4.
25 |pid.

26 Resolution of the Council and the representatives of the Govern-
ments of the Member States, meeting within the Council of 25 June
1987 on the introduction of Community Cooperation on Civil Protec-
tion (25 June 1987), Official Journal of the European Communities,
No. C 176, 4 July 1987, p. 1; resolution of the Council and the represen-
tatives of the Governments of the Member States, meeting within the
Council on the new developments in Community cooperation on civil
protection (13 February 1989), ibid., No. C 44, 23 February 1989, p. 3;
resolution of the Council and the representatives of the Governments
of the Member States, meeting within the Council on Community co-
operation on civil protection (23 November 1990), ibid., No. C 315,
14 December 1990, p. 1; resolution of the Council and the represen-
tatives of the Governments of the Member States, meeting within the
Council on improving mutual aid between Member States in the event
of natural or technological disaster (8 July 1991), ibid., No. C 198,
27 July 1991, p. 1; resolution of the Council and the representatives of
the Governments of the Member States, meeting within the Council on
strengthening Community cooperation on civil protection (31 October
1994), ibid., No. C 313, 10 November 1994, p. 1; and resolution of the
Council and of the representatives of the Governments of the Member
States, meeting within the Council on strengthening the capabilities of
the European Union in the field of civil protection (26 February 2001),
ibid., No. C 82, 13 March 2001, p. 1.
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(c) promote consistency in international civil-protection work.

2. The European Parliament and the Council, acting in accord-
ance with the ordinary legislative procedure, shall establish the meas-
ures necessary to help achieve the objectives referred to in paragraph 1,
excluding any harmonisation of the laws and regulations of the Member
States. %7

103. Lastly, article 222 of the consolidated version of
the Treaty on the Functioning of the European Union,
known as the “solidarity clause”, enshrines an obligation
for member States to “act jointly in a spirit of solidarity if
a Member State is... the victim of a natural or man-made
disaster”. This “hard-law” provision sets the European
Union apart from other regional coordination schemes:
any action taken by it under this provision will need to be
enacted within the ordinary legislative procedure (art. 294
of the Treaty) and thereby established as European Union
law, in the form of regulations, directives and decisions.?%®

104. In2001, the European Union established the Com-
munity Mechanism for Civil Protection “to ensure even
better protection in the event of natural, technological,
radiological and environmental emergencies”.?® The
mechanism, which was reformed and updated in 2007,
successfully enhanced European Union protection strat-
egies in emergencies for the subsequent years, also in
third States.?®? Recently, the European Union proposed a
decision on a new reformed European Union civil pro-
tection mechanism.?2 While the emphasis of the Mech-
anism in force since 2007 is mainly on preparedness
and response, the 2007 reform envisaged some rules on
prevention and early warning.?®® The proposal, in com-
parison, aims to develop an “integrated approach” to dis-
aster management, including prevention, preparedness
and response. This would include the establishment of
an emergency response centre; the development of ref-
erence scenarios for the main types of disaster; the de-
velopment of contingency plans in member States; and
pre-committed civil protection assets (pooling).?** One
specific objective would thus be “to achieve a high level
of protection against disasters by preventing or reducing
their effects and by fostering a culture of prevention”
and “to enhance the Union’s state of preparedness to re-
spond to disasters”.?®

27 Art. 176 C.

288 Gestri, “EU Disaster response law: principles and instruments”,
pp. 116-117.

28 Council Decision of 23 October 2001 establishing a Community
mechanism to facilitate reinforced cooperation in civil protection as-
sistance interventions (2001/792/EC), Official Journal of the European
Communities, No. L 297, 15 November 2001, p. 7.

20 Council Decision of 8 November 2007 establishing a Community
Civil Protection Mechanism (recast)(2007/779/EC), Official Journal of
the European Union, No. L 314, (1 December 2007), p. 9.

21 See the Communication from the Commission to the Council, the
European Parliament, the European Economic and Social Committee
and the Committee of the Regions—Improving the Community Civil
Protection Mechanism (COM/2005/137 final), p. 2.

22 See the Proposal for a Decision of the European Parlia-
ment and of the Council on a Union Civil Protection Mechanism
(COM/2011/934 final).

2% Communication from the Commission to the Council and the
European Parliament—EU strategy for supporting disaster risk reduc-
tion in developing countries (COM/2009/84 final).

2% See the Proposal for a Decision on a Union Civil Protection
Mechanism (footnote 292 above).

25 |bid., art. 3, para. 1 (a)—(b).

105. The involvement of the European Union in the
implementation of disaster risk reduction can be better
appreciated in a number of normative activities carried
out at the European Union level. In 2008, the European
Commission approved a communication on reinforcing
the disaster response capacity of the Union, which was
a preliminary effort to pave the way towards a European
Union approach to disaster risk reduction. In 2009, the
Commission adopted two communications relating to
disaster risk reduction: a community approach on the
prevention of natural and man-made disasters®®® and a
strategy for supporting disaster risk reduction in devel-
oping countries.?®” The former plays a fundamental role
in the European Union effort towards a common enab-
ling environment for disaster risk reduction.?® In par-
ticular, it identifies specific areas in which action at the
European Union level could provide added value: estab-
lishing a European Union-level inventory of existing in-
formation and best practices; developing guidelines on
hazards and risk mapping; linking actors and policies
throughout the disaster management cycle; improved
access to early warning systems; and more efficient tar-
geting of community funds.

106. On 20 March 1987, the Council of Europe Com-
mittee of Ministers adopted resolution 87 (2), creating
a cooperation group for the prevention of, protection
against and organization of relief in major natural and
technological disasters. This intergovernmental forum,
now known as the European and Mediterranean Major
Hazards Agreement, fosters research, public information
and policy dialogue on disaster-related matters among
its 27 member States.

107. The Council of Europe has stressed the imperative
nature of the duty to prevent and mitigate the risks of nu-
clear disasters. In resolution 1087 (1996), on the conse-
quences of the Chernobyl disaster, the Council of Europe
Parliamentary Assembly recognized that “urgent action is
imperative and must be viewed as an overriding priority
for the international community” to take “practical steps
to avert or at the very least reduce such risks” of a nuclear
disaster (paras. 10-11).

108. European subregional groups have been also active
in signing binding agreements containing disaster risk re-
duction elements. For example, in 1998, the Agreement
among the Governments of the Participating States of the
Black Sea Economic Cooperation (BSEC) on Collabora-
tion in Emergency Assistance and Emergency Response
to Natural and Man-made Disasters set out procedures
to request assistance, required requesting States to “en-
sure unobstructed receipt and distribution of goods of
assistance exclusively among the afflicted population”
without discrimination, and called upon them to simplify
and expedite customs procedures and waive customs fees
and charges. In 1992, the States members of the Central

2% Communication from the Commission to the European Parlia-
ment, the Council, the European Economic and Social Committee and
the Committee of the Regions—A Community approach on the preven-
tion of natural and man-made disasters (COM/2009/82 final).

27 See footnote 293 above.

28 See La Vaccara, “An enabling environment for disaster risk
reduction”, pp. 199 and 208.
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European Initiative adopted the Cooperation Agreement
on the Forecast, Prevention and Mitigation of Natural and
Technological Disasters, requiring member States to co-
operate with one another to adopt prevention and mitiga-
tion measures (arts. 1-2). The agreement also sets up a
joint committee responsible for developing “procedures
for tighter solidarity” for cooperation in response to a dis-
aster (arts. 4-5).

(v) Latin America and the Caribbean

109. The Inter-American Convention to Facilitate Dis-
aster Assistance, adopted in 1991, is the only regional
convention for the entire Americas directly relating to
disasters. The Convention, which entered into force
in 1996, exclusively focuses on disaster response and is
thus of limited value in determining pre-disaster respon-
sibilities of States.

110. At the subregional level, however, agreements
place increasing importance on disaster prevention and
mitigation. In 1999, the Association of Caribbean States
adopted its own treaty on disaster response: the Agree-
ment between Member States and Associate Members of
the Association of Caribbean States for Regional Cooper-
ation on Natural Disasters.?®® The Agreement expressly
aims to create “a network of legally binding mechanisms
that promote co-operation for prevention, mitigation and
management of natural disasters” (art. 2). Pursuant to the
Agreement, the Contracting Parties agree to promote “the
formulation and implementation of standards and laws,
policies and programmes for the management and pre-
vention of natural disasters, in a gradual and progressive
manner”, including through the identification of “com-
mon guidelines and criteria” in a number of areas, such as
the classification of humanitarian supplies and donations
(arts. 4 and 7). The Declaration of Panama®® adopted at
the Fourth Summit of Heads of State and/or Government
of the Association of Caribbean States, affirmed the im-
portance of prevention in reducing vulnerability to dis-
asters in the following terms:

We acknowledge the vulnerability of our countries and territories to
natural disasters and their negative impact on our efforts to ensure sus-
tainable development; we also share the idea that the best way to com-
bat vulnerability to natural disasters is to integrate disaster management
and risk reduction into development policies and plans at all levels of
our governments. We further reaffirm the importance of international
cooperation, particularly at the regional level, in order to strengthen the
national and regional bodies dedicated to the prevention and mitigation
of risks and natural disasters.®*

111. Other subregional instruments have established
agencies to coordinate disaster risk reduction efforts.
For example, in 1991, States members of the Caribbean
Community adopted the Agreement Establishing the
Caribbean Disaster Emergency Response Agency. The
Agreement tasks the Agency with building national cap-
acities for disaster response. States parties commit them-
selves to taking a number of steps to ensure that their na-
tional disaster response systems are adequately prepared
(art. 4). They also commit themselves to reducing legal

29 The text of this Agreement, not yet in force, is available from
WWW.acs-aec.org.

0 See footnote 188 above.

1 Para. 20.

barriers to the entry of personnel and goods, providing
protection and immunity from liability and taxation to
assisting States and their relief personnel, and facilitat-
ing transit (arts. 21-23).

112. Inaddition, in 1993, Costa Rica, El Salvador, Gua-
temala, Honduras, Nicaragua and Panama created the Co-
ordination Centre for the Prevention of Natural Disasters
in Central America under the Central American Integra-
tion System as a specialized agency charged with coor-
dinating implementation of the Regional Disaster Reduc-
tion Plan. The Coordination Centre revised its founding
agreement in 2003 to reflect principles such as interna-
tional cooperation, promotion of human rights (including
the right to be protected for disasters) and the participa-
tion of the public in disaster management planning. The
Coordination Centre itself is tasked with facilitating tech-
nical assistance and cooperation among member States in
disaster prevention and mitigation.

D. National policy and legislation

113.  As previously noted,*? following the International
Decade for Natural Disaster Reduction, States engaged
in various actions to unify efforts to better prepare for
and reduce the harmful impact of disasters. The resulting
two main agreements—the Yokohama Strategy and the
Hyogo Framework for Action—both call upon States to
implement national legislation that includes disaster pre-
vention, mitigation and preparedness.

114. As stated above,®* States have implemented the
Hyogo Framework for Action by incorporating disaster
risk reduction into national policy and legal frameworks.
In the 2011 review, 64 States or areas reported having
established specific policies on disaster risk reduction,
evenly spread throughout all continents and regions,
including the major hazard-prone locations. They are:
Algeria, Anguilla, Argentina, Armenia, Bangladesh,
Bolivia (Plurinational State of), Brazil, British Virgin
Islands, Canada, Cape Verde, Chile, Colombia, Cook
Islands, Costa Rica, Céte d’lvoire, Cuba, Dominican
Republic, Fiji, Finland, Georgia, Germany, Ghana,
Guatemala, Honduras, India, Indonesia, ltaly, Japan,
Kenya, Lao People’s Democratic Republic, Lebanon,
Madagascar, Malawi, Malaysia, Maldives, Marshall
Islands, Mauritius, Mexico, Mongolia, Morocco,
Mozambique, Nepal, New Zealand, Nicaragua, Nigeria,
Norway, Panama, Paraguay, Peru, Poland, Saint Kitts
and Nevis, Saint Lucia, Samoa, Senegal, Sri Lanka,
Sweden, Switzerland, Syrian Arab Republic, Thailand,
the former Yugoslav Republic of Macedonia, United
Republic of Tanzania, United States, Vanuatu and
Venezuela (Bolivarian Republic of).

115. Morerecently, UNISDR hasidentified 76 States that
have adopted national platforms, defined as a “coordinat-
ing mechanism for mainstreaming disaster risk reduction
into development policies, planning and programmes”, to
implement disaster risk reduction strategies.**

302 See para. 35 above.
3% | bid.

304 For a continuously updated list of States that have adopted na-
tional platforms, see www.unisdr.org/partners/countries.
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116. The Secretariat has pointed out that legal and
policy frameworks relating more directly to prevention
have typically been implemented at the national level
versus the regional or international level.*® Several
countries have adopted legislation specifically address-
ing disaster risk reduction either as stand-alone legisla-
tion or as part of a broader legal framework concerning
both disaster risk management and disaster response.
States and territories that have enacted national and ter-
ritorial laws envisaging disaster risk reduction include
Algeria,®® Cameroon,* the Dominican Republic,*® El
Salvador,*® Estonia,* France,** Guatemala,®? Haiti,*"
Hungary,*'* India,®® Indonesia,*® Italy,*'” Madagascar,'®
Namibia,?*® New Zealand,® Pakistan,’® Peru,*?? the
Philippines,®?® the Republic of Korea,®* Slovenia,®®
South Africa,3? Taiwan Province of China,*’ Thailand3?
and the United States.??

%5 A/CN.4/590 and Add.1-3 (footnote 78 above), para. 33.

36 Algeria, Act on the prevention of major risks and the manage-
ment of disasters within the framework of sustainable development,
of 25 December 2004, available from www mtp.gov.dz/GUIDE%20
JURIDIQUE/textes-de-portee-generale/5-Loi-n2004-20.pdf.

307 Cameroon, Arrété No. 037/PM du 19 mars 2003 portant créa-
tion, organisation et fonctionnement d’un Observatoire National des
Risques.

%8 Dominican Republic, Decree No. 874-09 approving the Regu-
lation for the application of Law No. 147-02 on Risk Management and
repealing chapters 1, 2, 3, 4 and 5 of Decree No. 932-03 (2009).

%9 E| Salvador, Law on Civil Protection, Disaster Prevention and
Disaster Mitigation (2005).

%10 Estonia, Emergency Preparedness Act (2000).

311 France, Law No. 2003-699 regarding the prevention of techno-
logical and natural risks and reparation of damages (2003).

%12 Guatemala, Decree No. 109-96, Law on the National Coordina-
tor for the Reduction of Natural or Man-made Disasters (1996).

313 Haiti, National Risk and Disaster Management Plan (2001).

314 Hungary, Act LXXIV on the direction and organization of dis-
aster prevention and the prevention against serious accidents related to
hazardous materials (1999).

%5 India, Disaster Management Act, No. 53 (2005), available from
http://indiacode nic.in.

316 Indonesia, Law No. 24 0f2007 Concerning Disaster Management.

317 Italy, Decree of the Prime Minister to establish a national plat-
form for disaster risk reduction (2008).

318 Madagascar, Decree No. 2005-866 setting out the manner of ap-
plication of Law No. 2003-010 of 5 September 2003 on the national
risk and disaster management policy (2005).

%1% Namibia, Disaster Risk Management Act (2012).

30 New Zealand, National Civil Defence Emergency Management
Plan Order 2005 (SR 2005/295), part 3.

321 Pakistan, National Disaster Management Act (2010). See also the
official statement of the Government of Pakistan at the third session
of the Global Platform for Disaster Risk Reduction, in 2011, available
from www.preventionweb net/files/globalplatform/pakistanofficialstate
ment.pdf.

%22 Peru, Law No. 29664 creating the National System for Disaster
Risk Management (2011).

%2 The Philippines, Philippine Disaster Risk Management Act
(2006).

%24 Republic of Korea, National Disaster Countermeasures Act
(1995); National Disaster Management Act (2010).

325 Slovenia, Act on the Protection against Natural and Other Dis-
asters (2006).

326 South Africa, Disaster Management Act No. 57 of 2002.

%27 Taiwan Province of China, Disaster Prevention and Response
Act (2002).

328 Thailand, Disaster Prevention and Mitigation Act (2007).

329 United States, Disaster Mitigation Act of 2000.

117. By way of illustration, a few examples of the in-
tegration of prevention into legislative or policy frame-
works may be given. After South Africa passed the Dis-
aster Management Act in 2002, it followed with a detailed
policy document on its national disaster management
framework. In addition, South Africa has a number of laws
relating to disasters, such as fires, and associated with dis-
aster prevention, such as those relating to environmental
impact assessments. Namibia has incorporated prevention
into its Disaster Risk Management Act of 2012, intend-
ed “to provide for an integrated and coordinated disas-
ter management approach that focuses on preventing or
reducing the risk of disasters, mitigating the severity of
disasters, emergency preparedness, rapid and effective
response to disasters and post-disaster recovery”.3* The
Philippines has included prevention in governance struc-
tures, defining it as

the outright avoidance of adverse impacts of hazards and related dis-
asters. It expresses the concept and intention to completely avoid
potential adverse impacts through action taken in advance such as con-
struction of dams or embankments that eliminate flood risks, land-use
regulations that do not permit any settlement in high-risk zones, and
seismic engineering designs that ensure the survival and function of a
critical building in any likely earthquake.®*

118. Colombia has recently strengthened its national
policy framework relating to disaster management to in-
clude prevention under a single comprehensive frame-
work. The National Disaster Risk Management System
Act, adopted in April 2012, established a national system
for disaster risk management and includes provisions on
both disaster prevention and response. It creates a frame-
work with various government bodies such as the Disaster
Risk Management Unit and the National Disaster Preven-
tion and Response System.332

119. Several States have also implemented policies
focused on disaster risk reduction as a supplement to le-
gislation or as stand-alone efforts. For example, Ghana
has developed a national disaster risk reduction policy to
integrate disaster risk reduction into planning and opera-
tion of public institutions. Ghana stated at the third ses-
sion of the Global Platform for Disaster Risk Reduction,
in 2011, that disaster risk reduction was among the key
factors in considering good governance and sustainable
development.®*® Bangladesh provides another example of
robust policies in the absence of a formal law, including
the coordination of 12 ministries under a comprehensive
disaster management programme and the formulation of
a national disaster management plan for the period 2010-
2015, a climate change strategy and action plan (2009)
and standing orders on disaster.**

30 Namibia, Disaster Risk Management Act (2012), preambular
paragraph.

%! The Philippines, Implementing Rules and Regulations of Repub-
lic Act No. 10121, rule 2, sect. 1 (I).

332 World Bank, “For the first time, Colombia has a natural disaster

awareness and prevention policy—Colombia’s President Juan Manuel
Santos”, 24 April 2012.

38 See  www.preventionweb net/files/globalplatform/global
platform2011ghana.docx.

%4 At the third session of the Global Platform, in 2011, the Govern-
ment of Bangladesh noted that the issue of framing a national disaster
management act remained under its active consideration. See http://pre
ventionweb net/files/globalplatform/bangladeshrevisedstatement.pdf.
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120. The present section does not purport to deal with
an exhaustive list of national disaster risk reduction le-
gislation, but merely attempts to provide an overview of
a variety of approaches. Although the analysis below ad-
dresses mainly legislation specifically targeted towards
disaster management, other types of legislation are also
relevant, including weather forecasting, insurance, land
use restriction and right-to-know legislation. The last-
mentioned legislation will be discussed briefly below. The
present section will summarize key elements of disaster
management laws from 14 geographically and economi-
cally diverse States, some of which were identified in the
memorandum by the Secretariat,**® while others have been
chosen to diversify the sampling on the basis of geog-
raphy and economic development. The present section
will explore features of disaster legislation adopted by
Algeria,**® Bolivia (Plurinational State of),%” Colombia,**®
Costa Rica,®® Cuba2* India,** Japan,®*? Nicaragua,>*
the Philippines,** South Africa,® Sri Lanka,* the
United Kingdom,*" United States**® and Viet Nam.3*°

121. Before describing in some detail the key elements
of the legislation studied, the present section will explore
two common aspects of that legislation that demonstrate
States’ recognition of an obligation to take steps to ad-
dress disasters. First, the States do not vary widely in de-
termining the scope of the problem that they seek to ad-
dress. Principally, the legislation aims to protect against
both natural and man-made disasters. The major distinc-
tion lies in the specificity of examples provided within the
text of the legislation. For instance, Sri Lanka includes in
its definition of natural or man-made catastrophes a long
list of potential qualifying incidents, including landslides,

3% A/CN.4/590 and Add.1-3 (footnote 78 above).

3% See footnote 306 above.

337 Plurinational State of Bolivia, Risk Reduction and Disaster Atten-
tion Act (2000), Law No. 2140, available from www.preventionweb net
/files/30230_bol2140.pdf.

%8 Colombia, Law No. 1523 of 24 April 2012 adopting the National
Policy on Disaster Risk Management and establishing the National
System of Disaster Risk Management and containing other provisions.
Shortly before the adoption of the law, the World Bank had released
a comprehensive study of the disaster risk management policies in
Colombia, in which it criticized the country’s framework, which may
have influenced the shape of the new legislation. See World Bank, Ana-
lysis of Disaster Risk Management in Colombia: A Contribution to the
Creation of Public Policies.

339 Costa Rica, National Emergency and Risk Prevention Act (2011),
Law No. 8488 of 11 January 2006.

30 Farber and Chen, Disasters and the Law: Katrina and Beyond,
pp. 211-212.

341 See footnote 315 above.

%2 Japan, Disaster Countermeasures Basic Act, Act No. 223 (1961,
revised 1997).

%3 Nicaragua, Law No. 337 (2000), Law Establishing a National
System for the Prevention of, Mitigation of and Attention to Disasters.

%4 The Philippines, Philippine Disaster Risk Reduction and Man-
agement Act of 2010, Rep. Act No. 10121.

5 See footnote 326 above.

36 Sri Lanka, Disaster Management Act, No. 13 of 2005, 13 May
2005.

37 United Kingdom, Flood and Water Management Act (2010).

38 United States, Homeland Security Act of 2002, 6 U.S.C,,
paras. 311-321 (setting forth the mission, obligations and powers of the
Federal Emergency Management Agency).

9 \/iet Nam, Ordinance of Prevention and Control of Floods and
Storms and Implementation Provisions, No. 09-L/CTN (1993).

cyclones, fires, chemical accidents, civil or internal strife,
nuclear disaster and oil spills.® In Nicaragua, the law ad-
dresses both natural and man-made disasters, but presents
a long list of natural disasters that could qualify without
providing a parallel list for man-made disasters.*! Other
States provide a broad definition of disaster without giv-
ing more specific examples. For example, the legislation
in the Philippines defines “disaster” as “a serious disrup-
tion of the functioning of a community”.3%? A few laws
are specific to floods or storms: although these limitations
tend to be reflected in the title, they could potentially ap-
ply to both natural and man-made floods.>* Several States
also incorporate a requirement that an event must cause
harm to people, property or the economy in order to be
truly considered a disaster.®* Read together, however,
these laws demonstrate a recognized obligation to craft
legislation addressing natural and man-made disasters.

122. A second element of disaster legislation that sig-
nals States’ obligations is the two distinct methods by
which States indicate the object, purpose and goals of the
legislation. The more common approach simply declares
that the legislation is intended to set forth a framework
to manage disaster risks with an aim of preventing disas-
ters, mitigating harm and increasing a State’s disaster pre-
paredness.®® A handful of other States also supplement

%0 Sri Lanka, Disaster Management Act, art. 25. See also Algeria,
Risk Prevention and Disaster Management Act (footnote 306 above),
arts. 2 and 10 (including earthquakes, floods, fires, industrial and
nuclear accidents and health epidemics); and Japan, Disaster Counter-
measures Basic Act (footnote 342 above), art. 2, which indicates that
“disaster” refers to a storm, flood, earthquake, tsunami or other un-
usual natural event, a conflagration or explosion or any other damage
of similar extent.

%1 Nicaragua, Law Establishing a National System for the Preven-
tion of, Mitigation of and Attention to Disasters (footnote 343 above),
art. 3.

%2The Philippines, Philippine Disaster Risk Reduction and Man-
agement Act (footnote 344 above), para. 3. See also Plurinational State
of Bolivia, Risk Reduction and Disaster Attention Act (footnote 337
above), art. 1 (protecting against natural, technological and man-made
threats); United States, Homeland Security Act (footnote 348 above),
para. 313 (b) (2) (A) (protecting “against the risk of natural disasters,
acts of terrorism, and other man-made disasters, including catastrophic
incidents”); India, Disaster Management Act (footnote 315 above),
art. 2 (“disaster” refers to natural or man-made catastrophes or acci-
dents or negligence).

3 See Viet Nam, Ordinance of Prevention and Control of Floods
and Storms and Implementation Provisions (footnote 349 above), art. 2;
United Kingdom, Flood and Water Management Act (footnote 347
above), art. 1 (covering floods and coastal erosion, including dam
breaches, but not flooding where high rainfall has caused the sewage
system to overflow).

34 South Africa, Disaster Management Act No. 57 of 2002 (foot-
note 326 above), para. 1 (Disaster means “a progressive or sudden,
widespread or localized, natural or human-caused occurrence which
causes or threatens to cause, death, injury or disease, damage to prop-
erty, infrastructure or the environment, or disruption of the life of a
community, and which is of a magnitude that exceeds the ability of
those affected by the disaster to cope with its effects using only their
own resources”.); and Colombia, Law establishing the National Sys-
tem of Disaster Risk Management (footnote 338 above), art. 4, para. 8
(declaring that disasters are the result of natural or unintentional man-
made occurrences that cause harm or loss to persons, property, the
economy or the environment).

%5 See South Africa, Disaster Management Act (footnote 326
above), preamble (providing for “a disaster management policy that
focuses on preventing or reducing the risk of disasters, mitigating
the severity of disasters, emergency preparedness, rapid and effective
response to disasters and post-disaster recovery”); Viet Nam, Ordinance
of Prevention and Control of Floods and Storms and Implementation
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such statements of purpose with more general goals, such
as protecting life,®® or motivations for the act, such as
prior experience with disasters.®7 Still, for example, the
Indian National Disaster Management Act specifically
requires measures for the prevention of disasters, the in-
tegration of mitigation measures and disaster prepared-
ness capacity-building.**® The United States adopts
a slightly more precise approach, suggesting that the
Federal Emergency Management Agency “develop
guidance” on “identifying potential hazards and as-
sessing risk and impacts; mitigating the impact of a
wide variety of hazards ... managing necessary emer-
gency preparedness and response recourses”.*® These
statements of purpose identify prevention, mitiga-
tion and preparedness as specific goals of the States.
For the sake of coherence, the present section will
refer to those three recognized components of the dis-
aster reduction framework in describing the particu-
lar features of the States’ laws that are of relevance.

Provisions (footnote 349 above), preamble (setting out provisions for
activities conducted for the prevention, control and mitigation of the
consequences of floods and storms); United Kingdom, Flood and Water
Management Act (footnote 347 above), preamble (stating that the act
is for the management of risks in connection with flooding and coastal
erosion); United States, Homeland Security Act (footnote 348 above),
para. 313 (b) (2) (A) (leading “the nation’s efforts to prepare for, protect
against, respond to, recover from [disasters]”); India, Disaster Man-
agement Act (footnote 315 above), preamble (providing the effective
management of disasters); Nicaragua, Law Establishing a National
System for the Prevention of, Mitigation of and Attention to Disasters
(footnote 343 above), art. 1 (stating that the law’s purpose is to estab-
lish principles, norms and instruments necessary to create a system for
the disaster prevention risk reduction, mitigation and preparedness);
Plurinational State of Bolivia, Risk Reduction and Disaster Attention
Act (footnote 337 above), art. 1 (regulating all activities in the field
of the reduction of risks and warnings of disasters and emergencies,
establishing an institutional framework that reduces risks from disas-
ters and emergencies); Colombia, Law establishing the National Sys-
tem of Disaster Risk Management (footnote 338 above), art. 1 (disaster
management, accomplished through a process of policies, strategies,
plans and regulations, is necessary for reduction of risk, management of
risk, and maintenance of the security, well-being and quality of life for
persons); and Algeria, Risk Prevention and Disaster Management Act
(footnote 306 above), art. 1 (enacting rules for the prevention of major
risks and management of disasters).

%6 See, for example, United States, Homeland Security Act (foot-
note 348 above), para. 313 (b) (2) (mission is to reduce the loss of life
and property and protect the nation from all hazards). See also Japan,
Disaster Countermeasures Basic Act (footnote 342 above), art. 1 (“For
the purpose of protecting the national territory, the life and limb of the
citizens and their property, this act shall have for its aim the establish-
ment of a machinery ... the formulation of disaster prevention plans ...
ensuring an effective and organized administration of comprehensive
and systematic disaster prevention.”); the Philippines, Philippine Dis-
aster Risk Reduction and Management Act (footnote 344 above), para. 2
(identifying the State policy to uphold the right to life and strengthen
the country’s institutional capacity for disaster risk reduction); and Sri
Lanka, Disaster Management Act (footnote 346 above), preamble (cit-
ing the necessity to protect human life and property of the people and
environment of Sri Lanka from disasters).

%7 See, for example, Nicaragua, Law Establishing a National Sys-
tem for the Prevention of, Mitigation of and Attention to Disasters
(footnote 343 above), preamble (referencing a handful of motivating
factors for adopting the law, among them the United Nations Interna-
tional Decade for Natural Disaster Reduction, the climate phenomena
El Nifio and La Nifia, and the country’s history of earthquakes, volcanic
eruptions, floods, hurricanes and forest fires). See also Viet Nam, Ordi-
nance on Prevention and Control of Floods and Storms and Implemen-
tation Provisions (footnote 349 above), preamble (citing the life and
property losses caused by floods and storms).

%8 India, Disaster Management Act (footnote 315 above), art. 11.

%% United States, Homeland Security Act (footnote 348 above),
para. 321 1.

1. RISK PREVENTION

123. Risk prevention concerns the actions that States
take to minimize the likelihood that a disaster will occur.
To that end, the legislation discussed shows three main
approaches to realizing this goal: risk assessment, infor-
mation-sharing and land use controls.

(@) Risk assessment

124.  According to the Hyogo Framework for Action,

[t]he starting point for reducing disaster risk and for promoting a cul-
ture of disaster resilience lies in the knowledge of the hazards and the
physical, social, economic and environmental vulnerabilities to disas-
ters that most societies face, and of the ways in which hazards and vul-
nerabilities are changing in the short and long term, followed by action
taken on the basis of that knowledge.>®

125. The Framework has as its second priority for ac-
tion to “identify, assess and monitor disaster risks and en-
hance early warning” (para. 14 (2)). Key activities pres-
ented within the framework are to:

(a) Develop, update periodically and widely disseminate risk
maps and related information to decision makers, the general public
and communities at risk in an appropriate format.

(b) Develop systems of indicators of disaster risk and vulnerability
at national and subnational scales that will enable decision makers to
assess the impact of disasters on social, economic and environmental
conditions and disseminate the results to decision makers, the public
and populations at risk.

(c) Record, analyse, summarize and disseminate statistical infor-
mation on disaster occurrence, impacts and losses, on a regular basis
through international, regional, national and local mechanisms.*!

126. The Yokohama Strategy emphasizes as its first
principle that “risk assessment is a required step for the
adoption of adequate and successful disaster reduction
policies and measures” %2 while the General Assembly
has stressed the importance of risk assessment at both
the national and local levels in order to reduce vulner-
ability to hazards and to address the adverse impacts of
disasters.®3

127. Risk assessment at the national level is varied
owing to financial and scientific constraints, regional and
local needs and each State’s individual approach. In 2011,
12 of 15 respondents to a survey of States members of
the Group of 20 reported conducting national risk assess-
ments, while the remaining three reported that risk assess-
ments were in development and were to be implemented
as early as 2013.% A review of national and local risk
assessments on the basis of hazard data and vulnerability
information reveals that this is the activity most widely

30 A/CONF.206/6, para. 17.
31 |bid.
362 A/CONF.172/9, chap. I, resolution 1, annex .

363 General Assembly resolutions 59/233 of 22 December 2004,
para. 3; 61/200 of 20 December 2006, para. 7; and 63/217 of 19 De-
cember 2008, para. 10.

34 See the G20/0OECD methodological framework on disaster risk
assessment and risk financing. Available from www.oecd.org/gov/risk
/G20disasterriskmanagement.pdf.
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practised as regards any prevention strategy in the Hyogo
Framework for Action.®

128. There is evidence that States seek assistance for
their national assessment of risk. At least 40 countries
have sought assistance from the Global Risk Identifi-
cation Programme of the United Nations Development
Programme to improve their knowledge of disaster risk
through national risk assessments and national risk in-
formation systems.®®® Twelve countries in Latin America
and South Asia have sought assistance from the Central
American Probabilistic Risk Assessment for technical as-
sistance in risk assessment.%®

129. Of the 14 States selected for study, a number focus
on disaster risk identification, assessment and monitoring.
India, for example, requires State-level and district-level
plans to identify specific vulnerabilities and develop meas-
ures to mitigate harm caused by that vulnerability.®% In fur-
therance of these goals, the legislation suggests ensuring
that guidelines for prevention and mitigation are followed,
and examining the construction of buildings to confirm that
they are built to appropriate standards for the prevention
of disasters.®® Risk monitoring can take different forms,
but generally involves risk assessments and weather fore-
casting. For example, the Japanese legislation includes a
provision that local governments should engage in weather
forecasting to help to prevent disasters caused by storms.*"
In the Philippines, the legislation includes risk assessments
and risk knowledge-building.®"* In Viet Nam, the ordinance
calls for weather forecasting and tracking and envisages
public-private partnership to realize these goals.3? Simi-
larly, in the Philippines, the legislation requires identifying,
assessing and prioritizing hazards and risks,*”® with the aim
of consolidating local disaster risk information, including
natural hazards, vulnerabilities and climate change risks, to
maintain a local risk map.5™

130. Some States have adopted routine weather moni-
toring as a means of identifying potential risks. In the
United States, for example, the National Weather Service
initially began as a means of helping farmers, but its utility

%5 See the compilation of national progress reports on the imple-
mentation of the Hyogo Framework for Action (2009-2011), Hyogo
Framework for Action priority 1, core indicator 1.1, available from
www.preventionweb net/english/hyogo/progress/documents/hfa
-report-priority1-1%282009-2011%29.pdf.

36 Achievements cited include the completion of a national risk
assessment and national hazard profile in the Lao People’s Democratic
Republic; the completion of urban risk assessments in Mexico, Mozam-
bique and Nepal; the establishment of a national disaster observatory
in Armenia; and the launch of a comprehensive risk assessment in
Mozambique.

%7 Bangladesh, Bhutan, Chile, Colombia, Costa Rica, El Salvador,
India, Nepal, Pakistan, Panama, Peru and Sri Lanka.

%8 India, Disaster Management Act (footnote 315 above), art. 21.

%3 Ibid., art. 30.

370 Japan, Disaster Countermeasures Basic Act (footnote 342
above), art. 35.

311 The Philippines, Philippine Disaster Risk Reduction and Man-
agement Act (footnote 344 above), paras. 3—4 and 12.

%2 V/iet Nam, Ordinance of Prevention and Control of Floods
and Storms and Implementation Provisions (footnote 349 above),
arts. 10-11.

373 The Philippines, Philippine Disaster Risk Reduction and Man-
agement Act (footnote 344 above), para. 9.

374 |bid., para. 12.

for disaster prevention has expanded.®” Weather forecasting
is undertaken by a number of entities in the United States,
including the National Weather Service, the Federal Avi-
ation Administration (which provides forecasting to air-
lines and flights), the National Oceanic and Atmospheric
Administration (which uses its systems to implement the
country’s emergency alert system) and a number of state-
level authorities, such as the Utah Department of Trans-
portation (which provides avalanche risk forecasts).3® In
addition, States are cooperating in the development of inter-
national weather warning systems under WMO.*"’

(b) Collection and dissemination of risk information

131. The collection and dissemination of risk information
can contribute to prevention in that it reduces vulnerabil-
ities and builds resilience to hazards. The Hyogo Frame-
work for Action explains this purpose:

Disasters can be substantially reduced if people are well informed
and motivated towards a culture of disaster prevention and resilience,
which in turn requires the collection, compilation and dissemination
of relevant knowledge in information of hazards, vulnerabilities and
capacities.’”®

As further explained in a report on the implementation of
the Framework:

Data collection and dissemination processes allow decision makers and
the public to understand a country’s exposure to various hazards and
its social, economic, environmental and physical vulnerabilities. Such
information, disseminated in an appropriate and timely manner, allows
communities to take effective action to reduce risk.>

132.  Under the third priority of action in the Hyogo
Framework for Action, States are to undertake a variety of
activities towards this end. They include providing for in-
formation, management and exchange through activities
such as disseminating “easily understandable information
on disaster risks and protection options”.*° The Yoko-
hama Strategy called for the collection and dissemination
of information “to improve public awareness of natural
disasters and the potential to reduce their impact”.!

133. Data collection and dissemination are part of pol-
icies adopted at the national level. For example, China
has reported a robust strategy for making risk information
available, including through a countrywide public aware-
ness strategy.®? Other countries have established disas-
ter losses databases so that decision makers are aware of
local risks and vulnerabilities.®®

134. Of'the 14 States selected, the legislation adopted in
the United Kingdom requires the maintenance of a regis-
ter of vulnerable structures and suggests dissemination of

375 Baum, When Nature Strikes: Weather Disasters and the Law,
p. 3.

%76 1bid., pp. 9 and 14.
77 1bid., p. 15.
378 AJCONF.206/6, para. 18.

87 UNISDR, “Implementing the Hyogo Framework for Action in
Europe: Advances and Challenges”, p. 36, available from www.unisdr
.org/files/19690 hfallweb.pdf.

380 A/JCONF.206/6, para. 18 (i) (a).

%1 AJCONF.172/9, chap. I, resolution 1, annex |, para. 12 (a) (i).
32 A/66/301, annex, para. 8.

33 |bid., para. 24.
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flood and erosion risk maps and information.® In Algeria,
the law establishes that citizens have a right to information
on any vulnerabilities or risks that they face with regard
to disasters, the services that are available to them for risk
prevention and the identity of the actors in charge of dis-
aster management.*® Colombia has established a national
information system for disaster risk management, which
is specifically tasked with collecting and making available
information relating to standards, protocols, technological
solutions and processes that can reduce risk. Essentially,
this entity acts as the nation’s knowledge bank for issues
regarding disaster risk reduction.®

135. Insome cases, industrial accidents have prompted
States to adopt stronger regulations that have, as a side
effect, reduced risks of man-made disasters through risk
identification and information sharing. In 1984, a chem-
ical gas leak in Bhopal, India, killed and injured thou-
sands of people who lived near a chemical plant.®®" In
the aftermath of the incident, India passed laws regulat-
ing industrial conduct. The Environment (Protection)
Act of 1986 prohibits industry, operations or processing
from emitting environmental pollutants in excess of pre-
scribed standards.®® The Manufacture, Storage and Im-
port of Hazardous Chemicals Rules of 1989 establish a
duty on pollution control authorities to routinely inspect
industrial establishments®° and require industrial estab-
lishments to submit audit reports and emergency disaster
management plans.3®

136. The Bhopal disaster also spurred the requirement
for environmental impact assessment statements, manda-
tory statements that contain information on any poten-
tially adverse impacts on the environment, and proposed
disaster management plans to address such adverse im-
pacts, which are another means for risk identification and
information-sharing.®® Industrial regulations can also in-
volve right-to-know provisions, such as the Emergency
Planning and Community Right-to-Know Act, adopted
by the United States in 1986, which established a toxic
release inventory.®? This law requires public reporting of
the release of toxic chemicals.®*® Other groups then use
this information to better understand risks, risk distribu-
tion and risk reduction.®*

(c) Land use controls

137. Land use controls are methods by which States
seek to prevent either particular activities in specific

%4 United Kingdom, Flood and Water Management Act (foot-
note 347 above), art. 21.

35 Algeria, Risk Prevention and Disaster Management Act (foot-
note 306 above), art. 11.

36 Colombia, National System for the Management of Risks and
Disasters Act (footnote 354 above), art. 45.

%7 Francis, “Legal aspects of disaster management and rehabilita-
tion: the recent Indian experience of the tsunami disaster”.

s |pid,

% bid., pp. 246-247.
0 |pid,

1 bid., p. 247.

%2 Fortun, “Environmental right-to-know and the transmutations of
law”

2 |bid.
¥4 |bid.

vulnerable areas or all types of access to a particular
area. The extent of the control would probably depend
on the probability and severity of the risk posed in a par-
ticular area. Algeria, for example, identifies its major
objectives as improving risk awareness and risk moni-
toring, taking into account risks in construction, and put-
ting in place plans to manage all types of disasters.’®
Before indicating a number of specific actions that the
State is permitted to adopt within its disaster manage-
ment plans, the legislation cites five underlying prin-
ciples that inform the State’s policies: the precaution-
ary principle, the principle of co-existence, the principle
of preventive action and swift correction, the principle
of participation, and the principle of the integration of
new and innovative techniques.®*® It proposes a prohibi-
tion on construction and habitation within zones at risk
of earthquakes or floods.*” Similarly, Costa Rica can
declare restrictions on land uses in order to avoid dis-
asters.®® The United Kingdom also grants itself broad
powers to restrict or mandate certain uses of land.3%

138. India adopted the Coastal Regulation Zone Noti-
fication in 1991, which controlled developmental activ-
ities within 500 metres of the high tide line as a means
of mitigating potential harm caused by tsunamis.*® Land
use controls have also been effective in Cuba, where the
Institute of Physical Planning establishes regulations to
require that certain construction projects meet minimum
safety requirements.“** These regulations can also prohibit
construction entirely in certain locations.*? The Govern-
ment of Cuba also promotes urbanization by ensuring that
rural populations have access to essential government ser-
vices; by reducing the size of the urban population, dis-
aster risks that are accentuated by overpopulation can be
prevented.*®® By implementing these land use controls,
States are attempting to reduce the population’s expo-
sure to potential hazards and limit any harm that may re-
sult from a disaster in that area. In some cases, however,
land use controls are less effective. For example, in the
United States, certain government restrictions on land
usage can be prohibited.*

139. Environmental regulations have also been used in
the United States and are another type of land use re-
striction. The destruction of wetlands in Louisiana by
industrial development drastically reduced the region’s
natural ability to withstand hurricanes; however, the

3% Algeria, Risk Prevention and Disaster Management Act (foot-
note 306 above), art. 7.

%% |bid., art. 8.

37 1bid., art. 19.

3% Costa Rica, National Emergency and Risk Prevention Act (foot-
note 339 above), art. 34.

39 United Kingdom, Flood and Water Management Act (foot-
note 347 above), art. 3.

40 Francis, “Legal aspects of disaster management and rehabilita-
tion ...” (footnote 387 above), pp. 247-248.

401 Farber and Chen, Disasters and the Law: Katrina and Beyond,
p. 218.

402 |bid.

403 1pid.

4% ucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992)
(holding that a South Carolina statute that prohibited a landowner from
building permanent habitable structures on islands off the coast of
South Carolina constituted a taking that required just compensation).
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Government is able to take steps to control the develop-
ment of wetland areas under the Clean Water Act.“®®> By
protecting and regenerating wetlands, the State hopes,
among other goals, to reduce harm caused by storms by
taking advantage of the natural buffer that these wet-
lands provide.*%®

140. Although a number of approaches can constitute
risk prevention, several disaster risk reduction acts in-
clude at least some specific policy suggestions in this area.

2. MITIGATION OF HARM

141. Mitigation of harm involves the steps that States
follow to reduce the amount of harm caused by a disaster.
This approach can take various forms, including requir-
ing buildings in at-risk areas to conform to certain safety
standards or the building of dykes or levees.

(@) Construction standards

142. The Algerian law proposes the mandating of con-
struction standards in various disaster scenarios.®’ In
Viet Nam, the ordinance authorizes both the enforcement
of construction standards and the building of facilities
such as dykes.*® United Kingdom law identifies a num-
ber of examples of State actions that could be taken in
the course of flood or coastal erosion risk management,
namely removing or altering buildings and using the
State’s law-making power to permit, require, restrict or
prevent certain activities.®® In addition, the State has a
duty to maintain a register of structures, along with in-
formation regarding the owners and the state of repair of
the structures, which are likely to have a significant ef-
fect on a flood risk area.*!® This law amends the Building
Act of 1984 in order to include a requirement that people
working on erecting, fitting or equipping a building take
measures to increase the structure’s flood resistance or
resilience.*

(b) Insurance

143. Insurance systems are another way in which
States seek to mitigate harm from disaster. In 1991,
India adopted the Public Liability Insurance Act, which
required industries to take out insurance policies to dis-
charge any liabilities that might arise from their activ-
ities, such as any potential environmental harm.*? The
United States has adopted a national flood insurance pro-
gramme, which is designed to reduce the likelihood that
people will live in flood zones, thereby reducing the risk

%5 Farber and Chen (footnote 401 above), pp. 211-212.
4% 1bid.

407 Algeria, Risk Prevention and Disaster Management Act (foot-
note 306 above), art. 23.

4% Vet Nam, Ordinance of Prevention and Control of Floods
and Storms and Implementation Provisions (footnote 349 above),
arts. 34-35.

49 United Kingdom, Flood and Water Management Act (foot-
note 347 above), art. 3.

40 |bid., art. 21.
4 bid., art. 40.

42 Francis, “Legal aspects of disaster management and rehabilita-
tion ...” (footnote 387 above), p. 248.

of disaster.*® The programme encourages individuals
to move away from flood zones by requiring property
owners to obtain flood insurance and increasing the cost
of insurance premiums each time the owner makes flood
insurance claims.*** California has also implemented a
state-specific earthquake insurance regime that operates
in a similar manner.*s

144. Although fairly few disaster risk reduction acts
specify particular measures that States should or must
take with regard to the mitigation of harm, all the plans
include some mention of harm as a goal of the legisla-
tion, leaving the specific methods used up to the relevant
authorities charged with promulgating further regulations
or legislation.

3. PREPAREDNESS

145. Disaster preparedness concerns the steps that
States have taken in advance of a disaster, as a matter of
course, that facilitate the provision of aid once a disaster
has occurred. The South African Disaster Management
Act of 2002 contains a detailed definition: “emergency
preparedness means a state of readiness which enables
organs of State and other institutions involved in disaster
management, the private sector, communities and individ-
uals to mobilize, organize, and provide relief measures to
deal with an impending or current disaster or the effects
of a disaster”.*® One of the most common ways in which
States have approached disaster preparedness is by estab-
lishing an institutional hierarchy of agencies or actors and
defining the roles and responsibilities of those actors.

(@) Institutional framework

146. Many States’ laws either include a thorough de-
scription of a new institution established specifically for
the purpose of promoting disaster risk reduction policies,
including disaster preparedness,*’’” or entrust already ex-
isting political or non-governmental actors with addi-
tional responsibilities.**® Often, these new hierarchies are
diverse, including members from a wide variety of gov-
ernment ministries and, in some cases, non-governmental
actors such as businesses and labour organizations. Given
the emphasis on disaster management in the selected le-
gislation, it is unsurprising that a significant portion of
almost every State’s law is devoted to establishing, staft-
ing and defining the roles of new government institu-
tions devoted specifically to addressing disasters. Of the
States surveyed, Algeria is alone in not defining which

413 Farber and Chen, Disasters and the Law: Katrina and Beyond,
p. 228.

44 |bid.

415 Moréteau, “Catastrophic harm in United States law: liability and
insurance”, pp. 69 and 80.

46 South Africa, Disaster Management Act (footnote 326 above),
art. 1.

47 See, for example, the National Disaster Management Authority
of India, created by art. 3 of the Disaster Management Act (footnote 315
above); and the National Council for Disaster Reduction and Response
of the Plurinational State of Bolivia, by art. 8 of the Risk Reduction and
Disaster Attention Act (footnote 337 above).

418 See, for example, Viet Nam, Ordinance of Prevention and Con-
trol of Floods and Storms and Implementation Provisions (footnote 349
above), art. 6.
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portion of the Government is responsible for crafting and
carrying out disaster risk reduction or disaster manage-
ment policies.*® Most States not only establish a national
institution and national disaster management plan, but
also create decentralized parallel structures at other lev-
els of government.*® The Indian Disaster Management
Act, for example, creates a national disaster management
authority,*?* which is tasked with preparing a national plan
for disaster management.*? It also establishes State*? and
district*?* institutions tasked with implementing the na-
tional plan at the local level.

147. These institutions, in particular at the national
level, tend to comprise a wide variety of government
ministers and thus incorporate a broad range of subject-
matter expertise.“® In the Philippines, the National Dis-
aster Risk Reduction and Management Council, which is
headed by the Secretary of the Department of National
Defence, also includes the secretaries of the Department
of the Interior and Local Government, the Department
of Social Welfare and Development, the Department of
Science and Technology, the National Economic and
Development Authority, the Department of Health, the
Department of Environment and Natural Resources,
the Department of Agriculture and 36 other members,
including additional government bodies, regional and
local representatives and private sector and civil society
representatives.*?

148. Several States decided that the Head of Govern-
ment should be the principal agent of disaster management
institutions, signalling the importance that they place on
disaster management.*?’ Sri Lanka extends this principle
and includes not only the President, but also the Prime
Minister and the Leader of the Opposition as the leaders
of the National Council for Disaster Management.*?

49 See Algeria, Risk Prevention and Disaster Management Act
(footnote 306 above), arts. 50 and 52 (calling for national, regional and
municipal plans for the management of disasters, but not specifying the
plan’s structure, composition or key components).

420 See, for example, Plurinational State of Bolivia, Risk Reduction
and Disaster Attention Act (footnote 337 above), arts. 11-12; Viet Nam,
Decree No. 32-CP (20 May 1996), arts. 3 and 7; the Philippines, Phil-
ippine Disaster Risk Reduction and Management Act (footnote 344
above), paras. 10—11; South Africa, Disaster Management Act (foot-
note 326 above), paras. 22-25 and 43-50; Japan, Disaster Counter-
measures Basic Act (footnote 342 above), arts. 3—5; and United States,
Homeland Security Act (footnote 348 above), para. 317.

421 India, Disaster Management Act (see footnote 315 above), art. 3.

422 1bid., art. 10.

42 |bid., art. 14.

424 1bid., art. 25.

4% See, for example, Plurinational State of Bolivia, Risk Reduc-
tion and Disaster Attention Act (footnote 337 above), art. 8; Viet Nam,
Decree No. 32-CP (footnote 420 above), art. 11; South Africa, Disaster
Management Act (footnote 326 above), para. 5; and Nicaragua, Law
Establishing a National System for the Prevention of, Mitigation of and
Attention to Disasters (footnote 343 above), art. 10.

4% The Philippines, Philippine Disaster Risk Reduction and Man-
agement Act (footnote 344 above), para. 5.

427 See, for example, Japan, Disaster Countermeasures Basic Act
(footnote 342 above), art. 11; Nicaragua, Law Establishing a National
System for the Prevention of, Mitigation of and Attention to Disasters
(footnote 343 above), art. 10; Colombia, National System for the Man-
agement of Risks and Disasters Act (footnote 354 above), art. 9; and
Plurinational State of Bolivia, Risk Reduction and Disaster Attention
Act (footnote 337 above), art. 8.

428 Sri Lanka, Disaster Management Act (footnote 346 above), art. 3.

149. Lastly, disaster management legislation also typic-
ally includes obligations that the institutions and disaster
management plans are to undertake.*?*® Colombia, for ex-
ample, requires that the national plan develop a system for
identifying and prioritizing risks, monitoring risks, com-
municating the existence of risks to affected populations
and taking proactive steps to prevent or reduce the harm
caused by disasters.*®

(b) Funding

150. Legislation requires funding in order to allow the
Government to fulfil the obligations that it has created.
Within disaster management laws, States, for the most
part, include some provisions relating to funding. Most
States, however, do not include specific appropriations
in the acts. The Algerian act contains no provisions relat-
ing to funding. Several laws establish a fund to be used
for disaster management, including risk reduction.*® In
some States, such funds are authorized, but not man-
dated.*2 Lastly, the United States,**® the Philippines** and
Sri Lanka® each have acts that appropriate specific lev-
els of funding to be used for disaster management. These
funding provisions enable States to engage in the disaster

429 See, for example, Plurinational State of Bolivia, Risk Reduction and
Disaster Attention Act (footnote 337 above), art. 5; United States, Home-
land Security Act (footnote 348 above), para. 318; India, Disaster Manage-
ment Act (footnote 315 above), art. 10; Japan, Disaster Countermeasures
Basic Act (footnote 342 above), arts. 3—5; the Philippines, Philippine Dis-
aster Risk Reduction and Management Act (footnote 344 above), para. 6;
Sri Lanka, Disaster Management Act (footnote 346 above), art. 4; South
Africa, Disaster Management Act (footnote 326 above), para. 4; Nicaragua,
Law Establishing a National System for the Prevention of, Mitigation of
and Attention to Disasters (footnote 343 above), art. 7; and United King-
dom, Flood and Water Management Act (footnote 347 above), art. 7.

4% Colombia, National System for the Management of Risks and
Disasters Act (footnote 354 above), art. 6.

1 Plurinational State of Bolivia, Risk Reduction and Disaster
Attention Act (footnote 337 above), art. 21 (establishing a fund for
the reduction of risks and economic recovery); Nicaragua, Law Estab-
lishing a National System for the Prevention of, Mitigation of and
Attention to Disasters (footnote 343 above), arts. 12-13 (establish-
ing a national fund for disasters, which is to comprise funds received
from the national budget and domestic and international donations);
and Colombia, National System for the Management of Risks and
Disasters Act (footnote 354 above), arts. 46—54 (renaming the Na-
tional Fund for Calamities the National Fund for the Management
of Disaster Risks and elaborating on the procedures that relate to the
management of the Fund).

2 Viet Nam, Ordinance of Prevention and Control of Floods and
Storms and Implementation Provisions (footnote 349 above), art. 27;
India, Disaster Management Act (footnote 315 above), arts. 46—49;
Japan, Disaster Countermeasures Basic Act (footnote 342 above),
arts. 94 and 101; South Africa, Disaster Management Act (footnote 326
above), paras. 56-57; United Kingdom, Flood and Water Management
Act (footnote 347 above), art. 16.

43 United States, Homeland Security Act (footnote 348 above),
para. 321 j (authorizing the appropriation of more than $5.5 billion for
the period 2004-2013).

434 The Philippines, Philippine Disaster Risk Reduction and Man-
agement Act (footnote 344 above), para. 21 (the local disaster risk
reduction and management fund is funded by no less than 5 per cent of
the estimated revenue from regular sources (i.e. tax revenues), to sup-
port disaster risk management activities, with 30 per cent of this Fund
allocated as a quick response fund). See also ibid., para. 23 (allocating
1 billion pesos to the Office of Civil Defence to carry out disaster risk
reduction activities).

4% Sri Lanka, Disaster Management Act (footnote 346 above),
art. 16 (granting the National Council for Disaster Management start-
ing capital of 10 million rupees).
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risk reduction policies envisaged without requiring a sec-
ond set of processes for budgeting.

() Community preparedness and education

151. Disaster preparedness involves community-level
preparedness. Most States accomplish this goal through
education and awareness-raising campaigns mandated by
their disaster risk reduction acts. Japan, for example, spe-
cifically identifies the Japanese Red Cross Society as an
organization with a special role regarding community pre-
paredness.*®® The Philippines, by contrast, calls for dis-
aster risk management to be introduced during secondary
and tertiary education and mandates disaster risk manage-
ment training and education for all public employees.**

152. The Indian act further recommends identifying
buildings that can be used as relief centres in the event of
a disaster, stockpiling food, providing information to State
authorities, encouraging non-governmental organization
and civil society involvement and ensuring that com-
munications systems are in order (such as by performing
drills periodically), among other tasks.*® Japan mandates
that local disaster plans provide for emergency provision,
stockpiling and distribution and outline the operations
relating to disaster prevention.**® Meanwhile, Viet Nam
focuses on education, establishing education programmes
to promote common knowledge about storms and floods.*°
The United Kingdom suggests making arrangements for
financial support of individuals and providing education
and guidance on risk management.*** These States typic-
ally include only a couple of specific recommendations or
requirements relating to the structure or content of such
education, however.

(d) Early warning

153. Early warning was recognized by the General As-
sembly as an important aspect of disaster prevention as
early as 1971.42 It has been included in nearly all subse-
quent General Assembly resolutions dealing with the sub-
ject.2 The Economic and Social Council emphasized that
early warning should be a “key element” within regional,
national and local prevention efforts.*

154. Asnoted in the Yokohama Strategy, “early warning
of impending disasters and their effective dissemination ...

4% Japan, Disaster Countermeasures Basic Act (footnote 342
above), art. 2.

47 The Philippines, Philippine Disaster Risk Reduction and Man-
agement Act (footnote 344 above), para. 4.

4% India, Disaster Management Act (footnote 315 above), art. 30.

4% Japan, Disaster Countermeasures Basic Act (footnote 342
above), art. 42.

440 \/iet Nam, Decree No. 32-CP (footnote 420 above), art. 11.

41 United Kingdom, Flood and Water Management Act (foot-
note 347 above), art. 3.

42 In paragraph 8 of its resolution 2816 (XXVI) of 14 December
1971, the General Assembly invited potential recipient Governments to
improve national disaster warning systems.

443 See, for example, General Assembly resolutions 46/182 of
19 December 1991; 59/233 of 22 December 2004, para. 7; 60/196 of
22 December 2005, para. 8; 61/200 of 20 December 2006, para. 9; and
63/217 of 19 December 2008, para. 12.

444 Economic and Social Council resolution 1999/63.

are key factors to successful disaster prevention”.*® Early
warning has been seen as an essential modality of preven-
tion at the national, regional and international levels.*¢

155. The Hyogo Framework for Action is most explicit
when it comes to early warning, naming it within its sec-
ond priority for action, and suggesting the following key
activities on which States might draw:

(d) Develop early warning systems that are people centred, in par-
ticular systems whose warnings are timely and understandable to those
at risk, which take into account the demographic, gender, cultural and
livelihood characteristics of the target audiences, including guidance
on how to act upon warnings, and that support effective operation by
disaster managers and other decision makers.

(e) Establish, periodically review, and maintain information sys-
tems as part of early warning systems with a view to ensuring that rapid
and coordinated action is taken in cases of alert/emergency.

(9) Implementthe outcome of the Second International Conference
on Early Warning held in Bonn, Germany, in 2003, including through
the strengthening of coordination and cooperation among all relevant
sectors and actors in the early warning chain in order to achieve fully
effective early warning systems.

(h) Implement the outcome of the Mauritius Strategy for the fur-
ther implementation of the Barbados Programme of Action for the sus-
tainable development of small island developing States, including by
establishing and strengthening effective early warning systems as well
as other mitigation and response measures.*’

156. A review of existing national early warning sys-
tems in place with outreach to communities includes the
following States or areas: Anguilla, Antigua and Barbuda,
Armenia, Australia, Bangladesh, Bolivia (Plurinational
State of), Botswana, British Virgin Islands, Canada, Cape
Verde, Cayman Islands, Chile, Colombia, Cook Islands,
Costa Rica, Cuba, Czech Republic, Dominican Republic,
Ecuador, El Salvador, Fiji, Finland, Georgia, Germany,
Ghana, Guatemala, Honduras, India, Indonesia, Italy, Ja-
maica, Japan, Kenya, Lao People’s Democratic Repub-
lic, Lesotho, Madagascar, Malaysia, Maldives, Marshall
Islands, Mauritius, Mexico, Mongolia, Morocco, Mo-
zambique, New Zealand, Nicaragua, Nigeria, Norway,
Panama, Paraguay, Peru, Poland, Saint Kitts and Nevis,
Saint Lucia, Senegal, Solomon Islands, Sri Lanka, Swe-
den, Switzerland, Syrian Arab Republic, the former Yugo-
slav Republic of Macedonia, Turks and Caicos Islands,
United States, Vanuatu, Venezuela (Bolivarian Republic
of) and Zambia.**8

157. Of the 14 States selected, Algeria,** the Philip-
pines®® and India®! each specifically provide for early

45 A/CONF.172/9, chap. I, resolution 1, annex I.

46 See, for example, General Assembly resolution 36/225 of 17 De-
cember 1981.

447 A/ICONF.206/6, para. 17 (ii).

48 See the compilation of national progress reports on the imple-
mentation of the Hyogo Framework for Action (2009-2011), Hyogo
Framework for Action priority 2, core indicator 2.3, available from www
.preventionweb net/english/hyogo/progress/documents/hfa-report-pri
ority2-3%282009-2011%29.pdf .

49 Algeria, Risk Prevention and Disaster Management Act (foot-
note 306 above), art. 17.

40 The Philippines, Philippine Disaster Risk Reduction and Man-
agement Act (footnote 344 above), para. 4.

41 India, Disaster Management Act (footnote 315 above), art. 30.
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warning systems, while a number of others allude to them
by mentioning information sharing or prompt communi-
cation of threats. In South Africa, the State must collect
and disseminate information on phenomena that cause or
aggravate disasters, risk factors, early warning systems
and emergency response resources.*? Nicaragua specifies
the details of the State’s three-tiered risk-level system as
part of its early warning system.*>

158. Early warning is, of course, not the sole province
of national policy or legislation. References to that meas-
ure are found in multilateral and bilateral agreements and
in decisions of judicial organs. Given its practical im-
portance, it is deemed useful to give some examples of
the manner in which early warning is dealt with by those
three other sources.

159. According to the ASEAN Agreement on Disaster
Management and Emergency Response, States should not
only establish early warning systems, but also maintain and
review them.®* Part of the review could be a determina-
tion of the appropriateness of the warning system based
on regular risk assessment.*s An early warning system
should have a mechanism to deliver information to people
in a timely way.**® An effort should be made to notify and
educate persons within a State’s territory or control on how
to respond to the established early warning system.*” The
General Assembly has referred to such early warning sys-
tems as “people-centred”.*® As appropriate, States should
also develop a mechanism of early warning to notify other
States of the transboundary effects of hazards.**

160. Bilateral agreements have also provided for early
warning systems. For example, an agreement between the
United Kingdom and the United States concluded in 1958
provided for elements to improve early warning for the

42 South Africa, Disaster Management Act (footnote 326 above),
para. 17.

43 Nicaragua, Law Establishing a National System for the Preven-
tion of, Mitigation of and Attention to Disasters (footnote 343 above),
arts. 26-31.

S4Art. 7, para. 1.
45 1bid.
456 1bid.
47 1bid.

4% General Assembly resolutions 60/196 of 22 December 2005,
para. 8; 61/200 of 20 December 2006, para. 9; and 63/217 of 19 De-
cember 2008, para. 12.

49 ASEAN Agreement on Disaster Management and Emergency
Response, art. 7, para. 2.

purpose of achieving “greater accuracy and timeliness in
forecasts of hurricanes and in warning of accompanying
destructive winds, tides, and floods”.*® Domestic practice
as regards early warning is widely developed and mostly
adapted to individual requirements and risk factors.*!

161. The European Court of Human Rights has upheld
the obligation to establish early warning systems. In Bu-
dayeva, the Court held that “the authorities’ omission in
ensuring the functioning of the early warning system was
not justified”.*? Furthermore, the Court found there was
a “causal link between the serious administrative flaws”,
including the lack of early warning, and the death of and
injuries to the petitioners.*®® In addition, although not spe-
cifically using the term “early warning”, the Court also
found that, under article 2 of the European Convention
on Human Rights (right to life), States had “a positive
obligation to ... adequately inform the public about any
life-threatening emergency”.*6

E. Proposals for draft articles

162. In the light of the foregoing, the Special Rappor-
teur proposes the following two draft articles:

“Draft article 16. Duty to prevent

“1. States shall undertake to reduce the risk of
disasters by adopting appropriate measures to ensure
that responsibilities and accountability mechanisms be
defined and institutional arrangements be established, in
order to prevent, mitigate and prepare for such disasters.

“2.  Appropriate measures shall include, in par-
ticular, the conduct of multi-hazard risk assessments,
the collection and dissemination of loss and risk in-
formation and the installation and operation of early
warning systems.”
“Draft article 5 ter. Cooperation for disaster risk
reduction

“Cooperation shall extend to the taking of measures
intended to reduce the risk of disasters.”

460 See footnote 215 above.

41 UNISDR, Early Warning Practices Can Save Lives: Selected Ex-
amples: Good Practices and Lessons Learned.

462 Budayeva (footnote 122 above), para. 155.
463 |bid., para. 158.
464 |bid., para. 131.





