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Introduction

1. In 2012, the International Law Commission placed 
the topic “Subsequent agreements and subsequent prac-
tice in relation to the interpretation of treaties” on its 
current programme of work.1 This topic originated from 
previous work by the Commission’s Study Group on 
treaties over time.2 

2. During its sixty-fifth session, in 2013, the Commis-
sion considered the first report on subsequent agreements 
and subsequent practice in relation to treaty interpreta-
tion3 and provisionally adopted five draft conclusions 
with commentaries.4 These concerned: 

(a) general rule and means of treaty interpretation 
(draft conclusion 1);

(b) subsequent agreement and subsequent practice as 
authentic means of interpretation (draft conclusion 2);

(c) interpretation of treaty terms as capable of evolv-
ing over time (draft conclusion 3);

(d) definition of subsequent agreements and subse-
quent practice (draft conclusion 4);

1 Yearbook … 2012, vol II (Part Two), chap. X; see also General 
Assembly resolution 67/92 of 14 December 2012, paras. 2–3.

2 Yearbook … 2008, vol II (Part Two), annex I; Yearbook … 2009, 
vol II (Part Two), chap. XII; Yearbook … 2010, vol II (Part Two), 
chap. X; Yearbook … 2011, vol. II (Part Two), chap. XI.

3 Yearbook … 2013, vol II (Part One), document A/CN.4/660.
4 Ibid., vol II (Part Two), pp. 17 et seq., paras. 38–39.

(e) attribution of subsequent practice (draft 
conclusion 5).

3. During the debate in the Sixth Committee on the re-
port of the Commission on its sixty-fifth session, States 
generally reacted favourably to the work of the Commis-
sion on the topic.5

4. During its sixty-sixth session, in 2014, the Com-
mission considered the second report on the topic6 and 
provisionally adopted five more draft conclusions with 
commentaries.7 These concerned:

(a) identification of subsequent agreements and sub-
sequent practice (draft conclusion 6);

(b) possible effects of subsequent agreements and 
subsequent practice in interpretation (draft conclusion 7);

(c) weight of subsequent agreements and subsequent 
practice as a means of interpretation (draft conclusion 8);

(d) agreement of the parties regarding the interpreta-
tion of a treaty (draft conclusion 9);

(e) decisions adopted within the framework of a 
Conference of States Parties (draft conclusion 10).

5 Official Records of the General Assembly, Sixtyeighth Ses-
sion, Sixth Committee, 18th meeting (A/C.6/68/SR.18) and, ibid., 
19th meeting (A/C.6/68/SR.19).

6 Yearbook … 2014, vol II (Part One), document A/CN.4/671.
7 Ibid., vol II (Part Two), paras. 75–76.

http://undocs.org/A/C.6/68/SR.18;
http://undocs.org/A/C.6/68/SR.19
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5. During the debate in the Sixth Committee in 2014, 
delegations generally welcomed the adoption of these five 
draft conclusions, which were considered balanced and in 
line with the overall objective of the work on the topic.8 

6. At its 2014 session, the Commission requested, “by 
31 January 2015”, States and international organizations: 

(a) to provide it with any examples where the prac-
tice of an international organization has contributed to the 
interpretation of a treaty; and 

(b) to provide it with any examples where pronounce-
ments or other action by a treaty body consisting of inde-
pendent experts have been considered as giving rise to 
subsequent agreements or subsequent practice relevant 
for the interpretation of a treaty.9 

7. As of the date of submitting the present report, four 
contributions had been received.10 Further contributions 
are welcome at any time.

8. The first two reports have considered general as-
pects of the topic. The present third report addresses the 
role of subsequent agreements and subsequent practice 
in relation to the interpretation of a particular type of 
treaty: constituent instruments of international organ-
izations. While article 5 of the Vienna Convention on 
the Law of Treaties (hereinafter, “1969 Vienna Conven-
tion”) provides that the Convention is applicable to such 
treaties, it also recognizes that this may raise specific 
questions regarding their interpretation. An international 
organization, by definition, possesses a separate inter-
national legal personality and it exercises its powers 

8 Topical summary of the discussion held in the Sixth Committee 
of the General Assembly during its sixty-ninth session (A/CN.4/678; 
available from the Commission’s website), para. 20.

9 Yearbook … 2014, vol II (Part Two), para. 26.
10 Austria, Finland, Germany and the European Union.

(competences) and functions through its organs.11 These 
characteristics raise certain questions, in particular re-
garding the relationship between subsequent agreements 
and subsequent practice of the parties to the constitu-
ent instruments themselves, and the subsequent con-
duct of the organs of international organizations, for the  
interpretation of constituent instruments of international 
organizations. 

9. In addressing these questions, the important differ-
ences between States and international organizations 
should be borne in mind. The Commission has re-
ferred to those differences in its general commentary to 
the 2011 articles on the responsibility of international 
organizations:

International organizations are quite different from States, and in 
addition present great diversity among themselves. In contrast with 
States, they do not possess a general competence and have been estab-
lished in order to exercise specific functions (“principle of speciality”). 
There are very significant differences among international organizations 
with regard to their powers and functions, size of membership, relations 
between the organization and its members, procedures for deliberation, 
structure and facilities, as well as the primary rules including treaty 
obligations by which they are bound.12 

10. That statement describes not only the main differ-
ences between States and international organizations, but 
also characteristics of treaties that are constituent instru-
ments of such organizations and may be relevant for their 
interpretation.

11 See article 2, subparagraphs (a) and (c), of the draft articles on 
the responsibility of international organizations: “(a) ‘international 
organization’ means an organization established by a treaty or other in-
strument governed by international law and possessing its own interna-
tional legal personality. …; (c) ‘organ of an international organization’ 
means any person or entity which has that status in accordance with 
the rules of the organization” (General Assembly resolution 66/100 of 
9 December 2011, annex. The draft articles adopted by the Commis-
sion and the commentaries thereto are reproduced in Yearbook … 2011, 
vol II (Part Two), paras. 87–88).

12 Para. (7) of the general commentary, Yearbook … 2011, vol II 
(Part Two), para. 88, at p. 47.

Chapter I

Scope of the present report

11. The present report does not address every aspect of 
the role of subsequent agreements and subsequent prac-
tice in relation to the interpretation of treaties involving 
international organizations.

12. The report is limited to the role of subsequent 
agreements and subsequent practice in relation to 
treaties that are the constituent instruments of interna-
tional organizations (art. 5 of the 1969 Vienna Conven-
tion). It therefore does not concern the interpretation of 
treaties adopted within an international organization or 
those concluded by international organizations. The lat-
ter category is addressed by the Vienna Convention on 
the Law of Treaties between States and International 
Organizations or between International Organizations 
(hereinafter, “1986 Vienna Convention”). Whereas the 
interpretation of such treaties does, in principle, fall 

within the scope of the topic,13 the Special Rapporteur is 
inclined to agree with Gardiner, who has expressed the 
following view: 

It seems reasonable to predict that the rules on interpretation as rep-
licated in the 1986 [Vienna] Convention will be subject to gravitational 
pull and will come to be regarded as stating customary international law 
in the same way as those of the 1969 [Vienna] Convention; but there is 
insufficient practice to assert this definitely.14 

13. The report also does not address questions of the 
interpretation of decisions by organs of international or-
ganizations as such. As the International Court of Justice 

13 This was clarified at the outset, see Yearbook … 2008, vol II 
(Part Two), annex I, pp. 153–154, para. 12, and is reflected in the title 
of the topic, which is general. 

14 Gardiner, Treaty Interpretation, p. 112.

http://undocs.org/A/CN.4/678
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has held with respect to the interpretation of Security 
Council resolutions:

While the rules on treaty interpretation embodied in articles 31 and 32 
of the Vienna Convention on the Law of Treaties may provide guidance, 
differences between Security Council resolutions and treaties mean that 
the interpretation of Security Council resolutions also require that other 
factors be taken into account. Security Council resolutions are issued by 
a single, collective body and are drafted through a very different process 
than that used for the conclusion of a treaty. Security Council resolutions 
are the product of a voting process as provided for in Article 27 of the 
Charter, and the final text of such resolutions represents the view of the 
Security Council as a body. Moreover, Security Council resolutions can 
be binding on all Member States (Legal Consequences for States of the 
Continued Presence of South Africa in Namibia (South West Africa) not-
withstanding Security Council Resolution 276 (1970), Advisory Opinion, 
I.C.J. Reports 1971, p. 54, para. 116), irrespective of whether they played 
any part in their formulation. The interpretation of Security Council reso-
lutions may require the Court to analyse statements by representatives of 
members of the Security Council made at the time of their adoption, other 
resolutions of the Security Council on the same issue, as well as the sub-
sequent practice of relevant United Nations organs and of States affected 
by those given resolutions.15 

14. These considerations are not only true for decisions 
of the Security Council, but also for many other decisions 
of organs of international organizations. Special consid-
erations also apply to decisions of international courts, as 
has been confirmed by the International Court of Justice 
for its own judgments:

A judgment of the Court cannot be equated to a treaty, an instru-
ment which derives its binding force and content from the consent of 
the contracting States and the interpretation of which may be affected 
by the subsequent conduct of those States, as provided by the principle 
stated in article 31, paragraph 3 (b), of the 1969 Vienna Convention 
on the Law of Treaties. A judgment of the Court derives its binding 
force from the Statute of the Court and the interpretation of a judg-
ment is a matter of ascertaining what the Court decided, not what the 
parties subsequently believed it had decided. The meaning and scope of 
a judgment of the Court cannot, therefore, be affected by conduct of the 
parties occurring after that judgment has been given.16 

15. The present report does, however, consider the pos-
sible effect of decisions and conduct of organs of interna-
tional organizations for the interpretation of a constituent 
instrument of an international organization. 

16. The report does not address the question of 
whether the conduct of different organs of international 
organizations may have different weight regarding the 

15 Accordance with International Law of the Unilateral Declara-
tion of Independence in Respect of Kosovo, Advisory Opinion, I.C.J. 
Reports 2010, p. 403, at p. 442, para. 94; see also Thirlway, “The law 
and procedure of the International Court of Justice 1960–1989 (part 
eight)”, p. 29; Wood, “The interpretation of Security Council resolu-
tions”, p. 85; Gardiner, Treaty Interpretation, p. 113.

16 Request for Interpretation of the Judgment of 15 June 1962 in the 
Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), 
Judgment, I.C.J. Reports 2013, p. 281, at p. 307, para. 75.

interpretation of constituent instruments of international 
organizations, including the question of the possible ef-
fect, for the purpose of interpretation, of pronouncements 
or other action by a treaty monitoring body consisting of 
independent experts;17 these questions will be dealt with 
in the next report.

17. The report does not consider decisions by a court or 
a tribunal that is authorized by the constituent instrument 
of an international organization to adjudicate questions 
regarding the interpretation of such a treaty as a possible 
form of “subsequent practice” for the purpose of treaty 
interpretation.18 Whereas they technically emanate from 
an organ of the international organization concerned and 
may under certain circumstances amount to a “clear and 
constant jurisprudence”19 (“jurisprudence constante”), 
thereby possessing considerable weight for the purpose of 
interpretation, such decisions by courts or tribunals con-
stitute a special means for the interpretation of the treaty 
in subsequent cases, as indicated, in particular, by Art-
icle 38, paragraph 1 (d), of the Statute of the International 
Court of Justice. 

18. Finally, the present report is not concerned with 
decisions of Conferences of States Parties. In its draft 
conclusion 10, provisionally adopted in 2014, the Com-
mission has addressed the possible effects of decisions 
adopted within the framework of Conferences of States 
Parties for the interpretation of treaties. In this context, 
the Commission has observed that Conferences of States 
Parties “can be roughly divided into two basic categories”, 
namely those conferences and assemblies of the parties to 
a treaty which “are actually an organ of an international 
organization within which States parties act in their cap-
acity as members of that organ … [and those other Con-
ferences of Parties] convened pursuant to treaties that do 
not establish an international organization”.20 

17 See Ahmadou Sadio Diallo (Republic of Guinea v. Democratic 
Republic of the Congo), Merits, Judgment, I.C.J. Reports 2010, p. 639, 
at pp. 663–664, para. 66; Alvarez, International Organizations as Law-
Makers, pp. 88–89; Klabbers, “Checks and balances in the law of inter-
national organizations”, pp. 151–152; Ulfstein, “Reflections in institu-
tional design—especially treaty bodies”, p. 439.

18 But see Gardiner, Treaty Interpretation, p. 111; Dörr, “Article 31: 
General rule of interpretation”, p. 531, para. 19.

19 This is an expression from the context of the European Court of 
Human Rights, see United Kingdom, Regina v. Secretary of State for the 
Environment, Transports and the Regions ex parte Alconbury (Develop-
ments Limited and others), House of Lords, [2001] UKHL 23; Regina v. 
Special Adjudicator ex parte Ullah; Do (FC) v. Immigration Appeal Tri-
bunal, House of Lords, [2004] UKHL 26 [20] (Lord Bingham); Regina 
(On The Application of Animal Defenders International) v. Secretary of 
State For Culture, Media and Sport, House of Lords, [2008] UKHL 15.

20 Draft conclusion 10, para. 2, and para. (2) of the commentary 
thereto, Yearbook … 2014, vol II (Part Two), para. 75, at pp. 128.

Chapter II

Subsequent agreements and subsequent practice in the interpretation  
of constituent instruments of international organizations

19. The interpretation of treaties that are constituent in-
struments of international organizations, in accordance 
with article 5 of the 1969 Vienna Convention (see sect. A 
below), while being governed, in principle, by the rules 

expressed in articles 31 to 33 of the 1969 Vienna Conven-
tion (sect. B below), knows specific modes of subsequent 
practice (sect. C below), as well as of subsequent agree-
ments (sect. D below), which raise questions of how to 
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conceive them in terms of the Vienna rules of interpreta-
tion (sect. E below) and how to determine the character 
and the weight of such conduct (sect. F below). Finally, 
the question of the customary character of article 5 will be 
addressed (sect. G below).

A. Article 5 of the 1969 Vienna Convention 

20. Article 5 of the 1969 Vienna Convention provides 
that: “The present Convention applies to any treaty which 
is the constituent instrument of an international organ-
ization and to any treaty adopted within an international 
organization without prejudice to any relevant rules of the 
organization.”21 

21. This provision follows the general approach of the 
Convention, according to which its rules apply “unless 
the treaty otherwise provides”.22 When the Commission 
elaborated the draft articles on the law of treaties, some 
members doubted whether a provision such as article 5 
was necessary, since a constituent instrument of an inter-
national organization is unquestionably a treaty, and since 
the Vienna Convention is based on the understanding that 
the parties to a treaty may, with the exception of rules of 
jus cogens, agree on specific rules that can deviate from 
the rules of the Convention. For some time, the Commis-
sion considered formulating, instead of a general provi-
sion (as article 5), different specific provisions that would 
have constituted “reservations” regarding relevant rules 
of constituent instruments of international organizations 
in areas in which such treaties were likely to be treated 
differently by their parties (e.g., provisions regarding ter-
mination). Ultimately, however,

the Commission concluded that the article in question should be trans-
ferred to its present place in the introduction and should be reformu-
lated as a general reservation covering the draft articles as a whole. 
It considered that this would enable it to simplify the drafting of the 
articles containing specific reservations. It also considered that such a 
general reservation was desirable in case the possible impact of rules 
of international organizations in any particular context of the law of 
treaties should have been inadvertently overlooked.23 

22. Therefore, article 5 is not intended to add constitu-
ent instruments of international organizations to those 
treaties to which the Convention would normally apply, 
but rather to emphasize that the general rule according to 
which all treaties between States are subject to the rules 
of the Convention “unless the treaty otherwise provides” 
also applies to constituent instruments of international 
organizations.24 Even if such constituent instruments 
exhibit certain special characteristics, these can be taken 
into account by virtue of article 5, a provision that, by 
itself, does not constitute a special rule. 

23. A treaty that is a constituent instrument of an inter-
national organization may contain certain provisions that 
are unrelated to the powers (competences) and functions 

21 See also the parallel provision of article 5 of the 1986 Vienna 
Convention.

22 See, e.g., articles 16; 19 (a) and (b); 20, paras. 1 and 3–5; 22; 24, 
para. 3; 25, para. 2; 44, para. 1; 55; 58, para. 2; 70, para. 1; 72, para. 1; 
and 77, para. 1.

23 Para. (1) of the commentary to article 4 of the draft articles on the 
law of treaties, Yearbook … 1966, vol II, para. 38, at p. 191.

24 Schmalenbach, “Article 5: Treaties constituting international or-
ganizations and treaties adopted within an international organization”, 
p. 89, para. 1.

of the organization. For example, the United Nations 
Convention on the Law of the Sea is the constituent treaty 
of the International Seabed Authority, an “[international] 
organization through which States Parties shall, in accord-
ance with this Part, organize and control activities in the 
Area” (art. 157, para. 1, of the Convention). This suggests 
that the rules of the Convention that are unrelated to the re-
sponsibilities of the Authority are, from a functional point 
of view, not part of the constituent rules of this particular 
international organization, although they are formally part 
of one instrument. On the other hand, there are also in-
struments which may be separated from each other to a 
certain degree, but which are functionally closely inter-
related. One example is the Marrakesh Agreement Estab-
lishing the World Trade Organization, which serves as an 
umbrella for a number of other treaties that are formally 
annexed to it and whose implementation is supervised and 
enabled by that organization. It is not necessary, for the 
purpose of the present report, to determine whether the 
term “constituent instrument of an international organiza-
tion” in article 5 of the 1969 Vienna Convention should be 
defined in purely formal or also in functional terms. Even 
if it were defined by taking functional considerations into 
account, the term “constituent instrument of an interna-
tional organization” would encompass all provisions of 
a treaty, or of different formally connected treaties, for 
whose implementation, or supervision thereof, the organ-
ization is given certain responsibilities. 

B. The application of the rules of the 1969 Vienna 
Convention on treaty interpretation to constitu-
ent instruments of international organizations

24. Article 5 confirms the applicability, as a general rule, 
of the rules of the 1969 Vienna Convention, including art-
icles 31 to 33 regarding treaty interpretation, to treaties 
that are constituent instruments of international organiza-
tions.25 The International Court of Justice has confirmed 
this in its advisory opinion on the Legality of the Use by 
a State of Nuclear Weapons in Armed Conflict by stat-
ing that, “[f]rom a formal standpoint, the constituent in-
struments of international organizations are multilateral 
treaties, to which the well-established rules of treaty in-
terpretation apply”.26 

25. In the same vein, the Court has pronounced, with re-
spect to the Charter of the United Nations, the following:

On the previous occasions when the Court has had to interpret the 
Charter of the United Nations, it has followed the principles and rules 
applicable in general to the interpretation of treaties, since it has rec-
ognized that the Charter is a multilateral treaty, albeit a treaty having 
certain special characteristics.27 

26. At the same time, article 5 suggests, and the case 
law confirms, that constituent instruments of international 
organizations are also treaties of a particular type that may 
need to be interpreted in a specific way. Accordingly, the 
International Court of Justice has stated:

But the constituent instruments of international organizations are 
also treaties of a particular type; their object is to create new subjects 
of law endowed with a certain autonomy, to which the parties entrust 

25 Gardiner, Treaty Interpretation, p. 247.
26 Legality of the Use by a State of Nuclear Weapons in Armed Con-

flict, Advisory Opinion, I.C.J. Reports 1996, p. 66, at p. 74, para. 19.
27 Certain expenses of the United Nations (Article 17, paragraph 2, 

of the Charter), Advisory Opinion, I.C.J. Reports 1962, p. 151, at p. 157.
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the task of realizing common goals. Such treaties can raise specific 
problems of interpretation owing, inter alia, to their character which 
is conventional and at the same time institutional; the very nature of 
the organization created, the objectives which have been assigned to it 
by its founders, the imperatives associated with the effective perform-
ance of its functions, as well as its own practice, are all elements which 
may deserve special attention when the time comes to interpret these 
constituent treaties.28 

27. By virtue of article 5, more specific “relevant rules” 
of interpretation that are contained in a constituent instru-
ment of an international organization take precedence over 
the general rules of interpretation under the 1969 Vienna 
Convention.29 However, few such constituent instruments 
contain explicit rules regarding their interpretation.30 Still, 
specific “relevant rules” of interpretation do not neces-
sarily have to be formulated explicitly in the constituent 
instrument of an international organization, but may also 
be implied, or be part of the “established practice of the 
organization”.31 

28. For example, the Court of Justice of the European 
Union has developed its own practice of interpreting the 
founding treaties of the European Union by emphasizing 
their object and purpose and their effective implemen-
tation.32 This approach has been explained by the Court 
to be a consequence of its interpretation of the founding 
treaties of the European Union as creating a “new legal 
order” rather than simply an ordinary international organ-
ization.33 The Andean Tribunal of Justice has adopted 

28 Legality of the Use by a State of Nuclear Weapons in Armed Con-
flict (see footnote 26 above), p. 75, para. 19.

29 See, for example, Klabbers, An Introduction to International Institu-
tional Law, p. 88; Schmalenbach, “Article 5…”, p. 89, para. 1, and p. 96, 
para. 15; Brölmann, “Specialized rules of treaty interpretation: inter- 
national organizations”, p. 522; Dörr, “Article 31…”, p. 538, para. 32.

30 Most so-called interpretation clauses determine which organ is 
competent authoritatively to interpret the treaty, or certain of its provi-
sions, but do not formulate rules “on” interpretation itself; see Fernán-
dez de Casadevante y Romani, Sovereignty and Interpretation of Inter-
national Norms, pp. 26–27; Dörr, “Article 31…” , p. 537, para. 32.

31 See 1986 Vienna Convention, art. 2, para. 1 (j); and the draft 
articles on the responsibility of international organizations (see foot-
note 11 above), art. 2 (b); Peters, “Subsequent practice and established 
practice of international organizations …”.

32 This approach can be traced back to the landmark decisions Van 
Gend en Loos and Costa v. E.N.E.L. on the special character of the 
European Union legal order, see Van Gend en Loos v. Netherlands 
Inland Revenue Administration, Case 26/62, Judgment of 5 Febru-
ary 1963, Court of Justice of the European Communities, European 
Courts Reports 1963, p. 1 , and Costa v. E.N.E.L., Case 6/64, Judg-
ment of 15 July 1964, Court of Justice of the European Communities, 
European Court Reports 1964, p. 585. See also Kuijper, “The European 
Courts and the law of treaties: the continuing story”, pp. 258 et seq. 
It should be noted, however, that the Court has, at times, made ref-
erence to the Vienna rules on treaty interpretation, particularly to the 
object and purpose of the treaty and its provisions, when interpreting 
the founding treaties of the European Union, see Malgorzata Jany and 
others v. Staatssecretaris van Justitie, Case C-268/99, Judgment of 
20 November 2001, Court of Justice of the European Union, European 
Court Reports 2001, p. I-08615 , at para. 35 (with further references to 
previous decisions).

33 Opinion 2/13 (Full Court), 18 December 2014, on the compati-
bility with European Union law of the draft agreement for European 
Union accession to the European Convention for the Protection of 
Human Rights and Fundamental Freedoms (stating that “the founding 
treaties of the [European Union], unlike ordinary international treaties, 
established a new legal order, possessing its own institutions, for the 
benefit of which [m]ember States thereof have limited their sovereign 
rights, in ever wider fields, and the subjects of which comprise not only 
States but also their nationals” (para. 157)); this has been confirmed by 
the European Union in its contribution to the request of the Commis-
sion to provide it with examples where the practice of an international 

a similar approach.34 As a consequence of its general 
approach, the Court of Justice of the European Union 
does not take subsequent practice by the parties or the 
organs of the Union into account as far as it is competent 
to interpret the founding treaties of the European Union.35 
By pointing out that “[a] mere practice on the part of the 
Council cannot derogate from the rules laid down in the 
Treaty [and that] [s]uch a practice cannot therefore cre-
ate a precedent binding on Community institutions with 
regard to the correct legal basis”,36 the Court of Justice of 
the European Union not only refers to derogation in the 
sense of modification, but also to the taking into account 
of subsequent practice as a decisive element in the inter-
pretation of rules of primary Union law.

29. At the same time, the Court of Justice of the Euro-
pean Union does not deny the applicability of the cus-
tomary rules of interpretation, as they are expressed in 
the 1969 Vienna Convention, to be binding upon the 
European Union institutions and that they form part of 
the European Union legal order.37 The Court therefore 
does take into account the subsequent practice when it 
comes to the interpretation of treaties concluded by the 
European Union with non-member States, or other inter-
national organizations.38 According to the Court, such 

organization has contributed to the interpretation of a treaty (see para. 7 
above) (“That the Union law represents an autonomous legal order 
and that the founding Treaties of the Union are not like ordinary inter-
national treaties is a long standing and well-settled case-law, the origins 
of which could be traced back to judgements delivered already in the 
early years of the existence of the then European Communities”); Gar-
diner, Treaty Interpretation, pp. 113–114.

34 Alter and Helfer, “Legal integration in the Andes: law–making 
by the Andean Tribunal of Justice”, p. 715 (“The [Andean Tribunal of 
Justice] invoked [European Court of Justice] jurisprudence to establish 
Andean Community law as distinct from traditional international law”).

35 Defrenne v. Société anonyme belge de navigation aérienne 
Sabena, Case 43/75, Court of Justice of the European Communities, 
European Courts Reports 1976, p. 455, at paras. 14, 33 and 57; Nolte, 
“Second report of the ILC Study Group on treaties over time: juris-
prudence under special regimes relating to subsequent agreements and 
subsequent practice”, pp. 297–300; see also European Union contri-
bution (see para. 7 above) (“subsequent practice of institutions of the 
[European] Union in implementation of the founding Treaties is not 
capable of creating a precedent binding upon the Union’s institutions 
with regard to the proper interpretation and implementation of the rele-
vant provisions of the Treaties”).

36 United Kingdom of Great Britain and Northern Ireland v. Council of 
the European Communities, Case 68/86, Judgment of 23 Feburary 1988, 
Court of Justice of the European Communities, European Court Re-
ports 1988, p. 855, at para. 24; see also French Republic v. Commission 
of the European Communities, Case C-327/91, Judgment of 9 August 
1994, Court of Justice of the European Communities, European Court 
Reports 1994, p. I-3641, paras. 31 and 36.

37 Espada Sánchez et al. v. Iberia Líneas Aéreas de España SA, Case 
C-410/11, Judgment of 22 November 2012, Court of Justice of the 
European Union, para. 21; Helm Düngemittel GmbH v. Hauptzollamt 
Krefeld, Case C-613/12, Judgment of 6 February 2014, Court of Justice 
of the European Union, para. 37; Firma Brita GmbH v. Hauptzollamt 
Hamburg-Hafen, Case C-386/08, Judgment of 25 February 2010, 
Court of Justice of the European Union, European Court Reports 2010, 
p. I-1289, para. 42.

38 Cayrol v. Giovanni Rivoira & Figli, Case 52/77, Judgment of 
30 November 1977, Court of Justice of the European Communities, 
European Court Reports 1977, p. 2261, at p. 2277. The Queen v. Min-
ister of Agriculture, Fisheries and Food, ex parte S.P. Anastasiou (Pis-
souri) Ltd and others, Case C-432/92, Judgment of 5 July 1994, Court of 
Justice of the European Union, European Court Reports 1994, p. I-3087, 
at paras. 43 and 50–51; Nolte, “Jurisprudence under special regimes …”, 
pp. 300–302; Finland, in its contribution (see para. 7 above), has pointed 
to the possibility that “EU–regulation (especially directives) could be 
seen as practice affecting the interpretation of international agreements”.
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international instruments are “governed by international 
law and, more specifically, as regards its interpretation, by 
the international law of treaties”.39 

C. Subsequent practice as a means for the inter-
pretation of constituent instruments of inter-
national organizations

30. Since the rules of the 1969 Vienna Convention 
regarding treaty interpretation (arts. 31 to 33) apply, in 
principle, to treaties which are constituent instruments 
of international organization, “without prejudice to any 
relevant rules of the organization”, and given the fact that 
their “own practice” “may deserve special attention when 
the time comes to interpret” such treaties,40 the question 
arises which forms of conduct may constitute relevant 
subsequent practice for the purpose of the interpretation of 
a constituent instrument of an international organization. 

31. Three forms of conduct may be relevant: 

(a) the subsequent practice of the parties to constitu-
ent instruments of international organizations under art-
icle 31, paragraph 3 (b), and article 32 of the 1969 Vienna 
Convention;

(b) the practice of organs of an international 
organization;

(c) a combination of practice of organs of the interna-
tional organization of subsequent practice of the parties. 

32. The International Court of Justice, like other judi-
cial or quasi-judicial bodies and States, has recognized 
that all three forms of conduct may be relevant for the 
interpretation of constituent instruments of international 
organizations.

1. Subsequent practice of the parties to constitu-
ent instruments of international organizations 
under articles 31, paragraph 3 (b), and 32 of the 
1969 Vienna Convention

33. The Court has, in the first place, recognized that art-
icle 31, paragraph 3 (b), is applicable to constituent in-
struments of international organizations. In its advisory 
opinion on the Legality of the Use by a State of Nuclear 
Weapons in Armed Conflict, after describing constitu-
ent instruments of international organizations as being 
treaties of a particular type, the Court introduced its inter-
pretation of the Constitution of the World Health Organ-
ization by stating: 

According to the customary rule of interpretation as expressed in 
Article 31 of the 1969 Vienna Convention on the Law of Treaties, the 
terms of a treaty must be interpreted “in their context and in the light of 
its object and purpose” and there shall be 

39 Firma Brita GmbH v. Hauptzollamt HamburgHafen (see foot-
note 37 above), para. 39. On this differentiated approach to the inter-
pretation of founding treaties and those treaties entered by the European 
Union and other States, or international organizations, see Kuijper, 
“The European Courts and the law of treaties: the continuing story”, 
pp. 258–260; and Aust, Rodiles and Staubach, “Unity or uniformity: 
domestic courts and treaty interpretation”, pp. 101–104.

40 Legality of the Use by a State of Nuclear Weapons in Armed Con-
flict (see footnote 26 above), p. 75, para. 19.

“taken into account, together with the context: 

…

(b) any subsequent practice in the application of the treaty which 
establishes the agreement of the parties regarding its interpretation.”41 

34. Referring to different precedents from its own case 
law, in which it had, inter alia, employed subsequent 
practice under article 31, paragraph 3 (b), as a means of 
interpretation, the Court announced that

it will also apply it in this case for the purpose of determining whether, 
according to the [World Health Organization] Constitution, the ques-
tion to which it has been asked to reply arises ‘within the scope of [the] 
activities’ of that Organization.42 

35. Regarding the subsequent practice element of its in-
terpretation of this term, the Court remarked the following:

Resolution WHA46.40 itself, adopted, not without opposition, as 
soon as the question of the legality of the use of nuclear weapons was 
raised at the [World Health Organization], could not be taken to ex-
press or to amount on its own to a practice establishing an agreement 
between the members of the Organization to interpret its Constitution 
as empowering it to address the question of the legality of the use of 
nuclear weapons.43 

36. Thus, when considering whether a particular reso-
lution of an organ expressed or amounted to “a prac-
tice establishing agreement between the members of the 
Organization” the Court emphasized, quoting article 31, 
paragraph 3 (b), the relevance of the agreement of the par-
ties to the respective treaty themselves, and not the prac-
tice of the organ as such.44 

37. The ruling in Land and Maritime Boundary between 
Cameroon and Nigeria is another decision in which the 
Court put decisive emphasis, in a case involving the in-
terpretation of a constituent instrument of an interna-
tional organization,45 on the subsequent practice of the 
parties themselves. Proceeding from the observation that 
“Member States have also entrusted to the Commission 
certain tasks that had not originally been provided for in 
the treaty texts”,46 the Court concluded that:

From the treaty texts and the practice [of the parties] analysed at 
paragraphs 64 and 65 above, it emerges that the Lake Chad Basin 
Commission is an international organization exercising its powers 
within a specific geographical area; that it does not however have as 
its purpose the settlement at a regional level of matters relating to the 
maintenance of international peace and security and thus does not fall 
under Chapter VIII of the Charter.47 

41 Ibid.
42 Ibid.
43 Ibid., p. 81, para. 27.
44 The Permanent Court of International Justice had adopted this 

approach in its case concerning the Competence of the International 
Labour Organization to regulate, incidentally, the personal work of the 
employer, Advisory Opinion, 1926, P.C.I.J. Reports, Series B, No. 13, 
pp. 19–20; see Engel, “ ‘Living’ international constitutions and the 
World Court (the subsequent practice of international organs under 
their constituent instruments)”, p. 871.

45 See article 17 of the Convention and Statute relating to the De-
velopment of the Chad Basin; generally: Sand, “Development of inter-
national water law in the Lake Chad Basin”.

46 Land and Maritime Boundary between Cameroon and Nigeria, 
Preliminary Objections, Judgment, I.C.J. Reports 1998, p. 275, at 
p. 305, para. 65.

47 Ibid., at pp. 306–307, para. 67.
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38. Besides subsequent practice that establishes the 
agreement of the parties under article 31, paragraph 3 (b), 
other subsequent practice by parties in the application of 
the constituent instrument of an international organization 
may also be relevant for the interpretation of that treaty. 
Constituent instruments of international organizations, 
like other multilateral treaties, are, for example, some-
times implemented by subsequent bilateral or regional 
agreements or practice.48 Such bilateral treaties are not, 
as such, subsequent agreements under article 31, para-
graph 3 (a), if only for the fact that they are only con-
cluded between a limited number of the parties to the 
multilateral constituent instrument. They may, however, 
imply assertions concerning the proper interpretation of 
the constituent instrument itself and, taken together, they 
may be relevant for the interpretation of such a treaty.

39. The Convention on International Civil Aviation, 
which establishes the International Civil Aviation Organ-
ization (ICAO), provides an example for such a form of 
subsequent practice through bilateral agreements in a 
multilateral constituent treaty framework. The Conven-
tion leaves several aspects for the parties to settle on a 
bilateral, plurilateral or regional basis. In order to achieve 
as much uniformity as possible among the parties to the 
Convention, a “Form of Standard Agreement” was agreed 
and annexed to the Final Act of the Civil Aviation Confer-
ence.49 This model agreement gives general guidance for 
the adoption of subsequent bilateral agreements regarding 
the performance of international commercial air services 
(air service agreements or air transport agreements).50 The 
two air transport agreements between the United States 
of America and the United Kingdom of Great Britain and 
Northern Ireland of 1946 and 1977 (the so-called “Ber-
muda” and “Bermuda II” agreements)51 have served as 
standards for other States, many of which have developed 
their own model agreements based on them. A third genera-
tion of bilateral agreements, which have been concluded 
after 1990,52 follows a series of treaties between the United 
States and several other States that grant greater liberaliza-
tion and freedom rights than the previous agreements that 
they supersede (“Open Skies Agreements”). A few plurilat-
eral and regional treaties perform the same function.53 

48 Benvenisti and Downs, “The empire’s new clothes: political 
economy and the fragmentation of international law”, pp. 610–611.

49 Form of Standard Agreement for Provisional Air Routes, annexed 
to Final Act of the International Civil Aviation Conference, 7 De-
cember 1944, available from Supplement to the American Journal of 
International Law, vol 39 (1945), pp. 111–142.

50 See Bowen, “The Chicago International Civil Aviation Confer-
ence”, pp. 309 et seq.

51 United Nations, Treaty Series, vol. 3, No. 36, p. 253 and ibid., 
vol. 1079, No. 16509, p. 21, respectively. Replaced by the 2007 Air 
Transport Agreement between the United States and the European 
Community and its Member States (Brussels and Washington, D.C., 25 
and 30 April 2007; Official Journal of the European Union, L 134/1, 
vol 50 (2007), p. 4), as amended by the 2010 Protocol (Luxembourg, 
24 June 2010; ibid., L 223, vol 53 (2010), p. 3). On the Bermuda Agree-
ments and their influence on other bilateral agreements, see Haanappel, 
“Bilateral air transport agreements—1913–1980”.

52 See Jomini et al., “The changing landscape of air service 
agreements”.

53 Such as the Multilateral Agreement on the Liberalization of Inter-
national Air Transportation between Brunei Darussalam, Chile, New Zea-
land, Singapore and the United States of 2001, and the Protocol thereto of 
the same date between Brunei Darussalam, New Zealand and Singapore. 
For more information on these multilateral agreements, see www.maliat 
.govt.nz and Tomas, “Air transport agreements, regulation of liability”.

40. Between 3,000 and 4,000 mostly bilateral air ser-
vice agreements or air transport agreements have been 
entered into since the entry into force of the Convention on  
International Civil Aviation, most of which are registered 
with ICAO. This bilateral system, which is derived from 
the Convention, has been described as a “complex web of 
… interlocking bilateral air services agreements”,54 which 
“evolved through subsequent State practice”.55 

41. A well-known case of subsequent practice by the par-
ties to a constituent instrument by way of an accumulation 
of bilateral agreements concerns article 5 of the Conven-
tion on International Civil Aviation. According to this pro-
vision, non-scheduled flights (mostly by charter airlines) 
“shall have the right … to make flights into or in transit 
non-stop across its territory and to make stops for non-
traffic purposes without the necessity of obtaining prior 
permission, and subject to the right of the State flown over 
to require landing”, provided they do not take or discharge 
passengers, cargo or mail. In practice, however, States par-
ties have over the years required “charter airlines to seek 
permission to land in all cases, and the article is now so 
interpreted”.56 The practice of requiring authorization is 
partly unilateral, but it is also expressed in several bilateral 
air service agreements.57 The combination of such unilat-
eral requirements by some States parties to the Conven-
tion, a series of corresponding bilateral agreements among 
yet another set of parties, and the absence of opposition 
by other States parties may have established an agreement 
among the parties of the Convention regarding the inter-
pretation of article 5 of the Convention. But even if such 
agreement cannot be established, the subsequent practice 
that has emerged from the series of bilateral agreements 
and unilateral conduct may be taken into account in the in-
terpretation of article 5 of the Convention58 under article 32 
of the 1969 Vienna Convention. 

42. Another example for the relevance, for the purpose 
of the interpretation of a constituent instrument of an in-
ternational organization, of an agreement subsequently 
arrived at between fewer than all parties to that instru-
ment is the Agreement relating to the Implementation of 
Part XI of the United Nations Convention on the Law of 
the Sea of 10 December 1982.59 

2. Practice of organs  
of an international organization

43. In other cases, the International Court of Justice 
has referred to the practice of organs of an international 
organization in its interpretative reasoning apparently 

54 Department of Infrastructure and Transport of Australia, “The 
bilateral system—how international air services work”. Available from 
www.infrastructure.gov.au/aviation/international/bilateral_system.aspx.

55 Havel, Beyond Open Skies: A New Regime for International Avi-
ation, p. 10.

56 Aust, Modern Treaty Law and Practice, p. 215; see also Feldman, 
“Evolving treaty obligations: a proposal for analyzing subsequent prac-
tice derived from WTO dispute settlement”, p. 664.

57 Haanappel, The Law and Policy of Air Space and Outer Space: 
A Comparative Approach, pp. 110–111, referring to the practice of the 
United States as reflected in open skies agreements.

58 Ibid.
59 See Anderson, “1969 Vienna Convention: Article 5—Treaties 

constituting international organizations and treaties adopted within an 
international organization”, p. 96, para. 26.

https://www.maliat.govt.nz
https://www.maliat.govt.nz
https://www.infrastructure.gov.au/aviation/international/bilateral_system.aspx
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without reference to the practice or to the acceptance of 
the members of the Organization. In particular, the Court 
has stated that the international organization’s “own prac-
tice” “may deserve special attention” in the process of 
interpretation.60 For example, in its advisory opinion on 
the Competence of Assembly regarding admission to the 
United Nations, the Court stated that:

The organs to which article 4 entrusts the judgment of the 
Organization in matters of admission have consistently interpreted the 
text in the sense that the General Assembly can decide to admit only on 
the basis of the recommendation of the Security Council.61 

44. Similarly, in Applicability of Article VI, Section 22, 
of the Convention on the Privileges and Immunities of the 
United Nations, the Court referred to acts of organs of 
the organization when it referred to the practice of “the 
United Nations”:

In practice, according to the information supplied by the Secretary-
General, the United Nations has had occasion to entrust missions—
increasingly varied in nature—to persons not having the status of 
United Nations officials … In all these cases, the practice of the 
United Nations shows that the persons so appointed, and in particular 
the members of these committees and commissions, have been regarded 
as experts on missions within the meaning of Section 22.62 

45. Also, in its advisory opinion in Constitution of 
the Maritime Safety Committee, the International Court 
of Justice has referred to “the practice followed by the 
Organization itself in carrying out the Convention” as a 
means of interpretation.63 

46. In its advisory opinion on Certain expenses of the 
United Nations, it was an important consideration for the 
Court that:

It is a consistent practice of the General Assembly to include in the 
annual budget resolutions, provision for expenses relating to the main-
tenance of international peace and security. Annually, since 1947, the 
General Assembly has made anticipatory provision for “unforeseen 
and extraordinary expenses” arising in relation to the “maintenance of 
peace and security”.64 

The Court concludes that, from year to year, the expenses of [the 
United Nations Emergency Force] have been treated by the General 
Assembly as expenses of the Organization within the meaning of 
Article 17, paragraph 2, of the Charter.65 

47. In that advisory opinion, the Court also explained 
why the practice of organs, as such, may be relevant for 
the interpretation of the constituent instrument of an inter-
national organization:

Proposals made during the drafting of the Charter to place the ulti-
mate authority to interpret the Charter in the International Court of 
Justice were not accepted; the opinion which the Court is in course of 
rendering is an advisory opinion. As anticipated in 1945, therefore, each 
organ must, in the first place at least, determine its own jurisdiction. If 

60 Legality of the Use by a State of Nuclear Weapons in Armed Con-
flict (see footnote 28 above), pp. 74–75, para. 19.

61 Competence of Assembly regarding admission to the United Na-
tions, Advisory Opinion, I.C.J. Reports 1950, p. 4, at p. 9.

62 Applicability of Article VI, Section 22, of the Convention on the 
Privileges and Immunities of the United Nations, Advisory Opinion, 
I.C.J. Reports 1989, p. 177, at p. 194, para. 48.

63 Constitution of the Maritime Safety Committee of the InterGov-
ernmental Maritime Consultative Organization, Advisory Opinion, 
I.C.J. Reports 1960, p. 150, at p. 169.

64 Certain expenses of the United Nations (see footnote 27 above), 
at p. 160.

65 Ibid., at p. 175.

the Security Council, for example, adopts a resolution purportedly for 
the maintenance of international peace and security and if, in accord-
ance with a mandate or authorization in such resolution, the Secretary-
General incurs financial obligations, these amounts must be presumed 
to constitute “expenses of the Organization”.66 

48. Since many international organizations share the 
same characteristic of not having an “ultimate authority 
to interpret” their constituent instrument, this reasoning of 
the Court has been generally accepted as reflecting a gen-
eral principle of the law of international organizations.67 

49. The identification of a presumption, in the Certain 
expenses of the United Nations opinion, which arises 
from the practice of an organ of an international organ-
ization, is a way of recognizing such practice of organs 
as a means of interpretation. The practice of organs in 
the application of a constituent instrument can thus, at a 
minimum, be conceived as being “other subsequent prac-
tice” under article 32 of the 1969 Vienna Convention.68 
The effect that the Court has ascribed to the practice of 
organs seems, however, to go further than the conditions 
and effects contemplated in article 32. Since the presump-
tion recognized in the Certain expenses of the United Na-
tions opinion already arises from one or more acts by the 
organ of an international organization, such practice is 
not necessarily identical with “established practice” ac-
cording to article 2, paragraph 1 (j), of the 1986 Vienna 
Convention, which may even constitute a “[rule] of the 
organization”.69 This demonstrates that the practice of 
organs of international organizations may, in itself, con-
stitute a means of interpretation for the constituent instru-
ment of the organization, and that the presumptive effect 
according to the Certain expenses of United Nations opin-
ion is merely an example of such a role in the process of 
interpretation.70 By also referring to acts of international 
organizations that were adopted despite the opposition of 
certain member States,71 the Court has recognized that 
such acts may constitute subsequent practice for the pur-
poses of interpretation, but not a (more weighty) practice 
that establishes agreement between the parties regarding 
the interpretation.

66 Ibid., at p. 168.
67 Klabbers, An Introduction to International Law, p. 90; Amerasin-

ghe, Principles of the Institutional Law of International Organizations, 
p. 25; Alvarez, International Organizations as Law-Makers, p. 80; 
Rosenne, Developments in the Law of Treaties 1945–1986, pp. 224–225.

68 See draft conclusions 1, paragraph 4, and 4, paragraph 3, on sub-
sequent agreements and subsequent practice in relation to the inter-
pretation of treaties, Yearbook … 2013, vol II (Part Two), para. 38.

69 It should be noted that the Commission held, in its commentary to 
the relevant draft articles, that the reference in article 2, paragraph 1 (j), 
to “established practice” “is in no way intended to suggest that practice 
has the same standing in all organizations”, para. (25) of the commen-
tary to article 2 of the draft articles on the law of treaties between States 
and international organizations or between international organizations, 
Yearbook … 1982, vol II (Part Two), para. 63, at p. 21.

70 Lauterpacht, “The development of the law of international organ-
izations by the decisions of international tribunals”, p. 460; Blokker, 
“Beyond ‘Dili’: on the powers and practice of international organiza-
tions”, pp. 312–318.

71 See Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004, 
p. 136, at p. 149 (referring to General Assembly resolutions 1600 (XV) 
of 15 April 1961 (adopted with 60 votes in favour, 23 abstentions, and 
16 votes against, including the Union of Soviet Socialist Republics 
(USSR) and other States of the “Eastern bloc”) and 1913 (XVIII) of 
13 December 1963 (adopted by 91 affirmative votes over 2 negative 
votes (Spain and Portugal), and 11 abstentions)).



48 Documents of the sixty-seventh session

50. It should also be noted that the practice of the organ of 
one international organization may contribute to the inter-
pretation of the constituent instrument of another inter- 
national organization. For example, the secretariat of the 
International Maritime Organization has recently reaf-
firmed its long-standing position according to which

non-compliance with these [International Maritime Organization] pro-
visions would result in sub-standard ships and violate the basic obli-
gations set forth in [the United Nations Convention on the Law of the 
Sea] concerning safety of navigation and prevention of pollution from 
ships.72 

51. These examples demonstrate that the practice of 
organs, as such and independently of the acceptance by 
all the parties to the constituent instrument of the inter-
national organization concerned, has been recognized as a 
means of interpretation, although not as a measure that is 
necessarily determinative for the outcome of the process 
of interpretation. Commentators agree that the interpreta-
tion of the constituent instruments of international organ-
izations by the practice of their organs often constitutes 
a relevant means of interpretation.73 The interpretative 
effect of the practice of organs may therefore amount to 
the effect provided for in article 32 and, depending on the 
rules of the constituent instrument concerned, possibly 
beyond.

3. Combination of practice of organs of the organ- 
ization and subsequent practice of the parties

52. A third possibility for taking practice in the applica-
tion of a constituent instrument of an international organ-
ization into account is to consider a combination of the 
practice of organs of the organization and of the subse-
quent practice by the States parties of that organization, 
in particular their acceptance of the practice of organs.74 
Accordingly, in its Legal Consequences for States of the 
Continued Presence of South Africa in Namibia (South 
West Africa) advisory opinion, the International Court of 
Justice arrived at its interpretation of the term “concur-
ring votes” in Article 27, paragraph 3, of the Charter of 
the United Nations as including abstentions primarily by 
relying on the practice of the organ concerned in combi-
nation with the fact that it was then “generally accepted” 
by Member States:

72 International Maritime Organization, Implications of the 
United Nations Convention on the Law of the Sea for the International 
Maritime Organization, document LEG/MISC.8, 30 January 2014, 
p. 12: this information was provided by Germany in response to the 
request by the Commission for information; however, the International 
Court of Justice has held with respect to a treaty that was not the con-
stituent instrument of an international organization: “It must be pointed 
out, first of all, that the existence of an administrative practice does not 
in itself constitute a decisive factor in ascertaining what views the con-
tracting States to the Genocide Convention may have had concerning 
the rights and duties resulting therefrom”, Reservations to the Conven-
tions on Genocide, Advisory Opinion, I.C.J. Reports 1951, p. 15, at 
p. 25.

73 Brölmann, “Specialized rules of treaty interpretation: interna-
tional organizations”, pp. 520–521; Kadelbach, “The interpretation of 
the Charter”, p. 80; Gardiner, Treaty Interpretation, pp. 113 and 246 
(who also points to the fact that, although international organizations 
have accumulated much experience in interpreting their own constitu-
ent instruments, much of the relevant material is either not very acces-
sible or does not “readily yield up insights into application of rules of 
treaty interpretation”).

74 Higgins, “The development of international law by the political 
organs of the United Nations”, p. 119.

[T]he proceedings of the Security Council extending over a long 
period supply abundant evidence that presidential rulings and the posi-
tions taken by members of the Council, in particular its permanent 
members, have consistently and uniformly interpreted the practice 
of voluntary abstention by a permanent member as not constituting a 
bar to the adoption of resolutions … This procedure followed by the 
Security Council, which has continued unchanged after the amendment 
in 1965 of Article 27 of the Charter, has been generally accepted by 
Members of the United Nations and evidences a general practice of that 
Organization.75 

53. In this case, the Court equally emphasized the prac-
tice of one or more organs of the international organiza-
tion and the “general acceptance” by the Member States, 
and characterized the combination of those two elem-
ents as being a “general practice of that organization”.76 
The Court followed this approach in its advisory opinion 
Legal Consequences of the Construction of a Wall by stat-
ing that: “The Court considers that the accepted* practice 
of the General Assembly, as it has evolved, is consistent 
with Article 12, paragraph 1, of the Charter”.77

54. Similarly, in the Whaling in the Antarctic (Australia 
v. Japan: New Zealand intervening) case, the International 
Court of Justice referred to (non-binding) recommenda-
tions of the International Whaling Commission (which is 
the name of an international organization established under 
the International Convention for the Regulation of Whal-
ing78 and an organ thereof), clarifying that, when such 
recommendations are “adopted by consensus or by a unani-
mous vote, they may be relevant for the interpretation of 
the Convention or its Schedule”.79 In this context, the Court 
expressed the view that

Australia and New Zealand overstate the legal significance of the recom-
mendatory resolutions and Guidelines on which they rely. First, many 
[International Whaling Commission] resolutions were adopted without 
the support of all States parties to the Convention and, in particular, 
without the concurrence of Japan. Thus, such instruments cannot be 
regarded as subsequent agreement to an interpretation of Article VIII, 
nor as subsequent practice establishing an agreement of the parties re-
garding the interpretation of the treaty within the meaning of subpara-
graphs (a) and (b), respectively, of paragraph (3) of Article 31 of the 
Vienna Convention on the Law of Treaties.80 

55. Another example concerns the admission of the 
United Arab Republic (Egypt and Syria) to ICAO. In this 
case, the ICAO Council decided to admit the United Arab 

75 Legal Consequences for States of the Continued Presence of 
South Africa in Namibia (South West Africa) notwithstanding Security 
Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, 
p. 16, at p. 22, para. 22.

76 Thirlway, “The law and procedure of the International Court 
of Justice 1960–1989 (part two)”, pp. 76–77 (mentioning that “[t]he 
Court’s reference to the practice as being ‘of’ the Organization is pre-
sumably intended to refer, not to a practice followed by the Organiza-
tion as an entity in its relations with other subjects of international law, 
but rather a practice followed, approved or respected throughout the 
Organization. Seen in this light, the practice is not so much a set of acts 
of abstention by the permanent members, with the intention of neither 
blocking the proposed resolution, nor going on record as endorsing it, 
as rather a recognition by the other members of the Security Council at 
the relevant moment, and indeed by all member States by tacit accept-
ance, of the validity of such resolutions”).

77 Legal Consequences of the Construction of a Wall (see foot-
note 71 above), p. 150; see also pp. 149 et seq.

78 Schiele, Evolution of International Environmental Regimes: The 
Case of Climate Change, pp. 37–38; Gillespie, Whaling Diplomacy: 
Defining Issues in International Environmental Law, p. 311, note 121.

79 Whaling in the Antarctic (Australia v. Japan: New Zealand inter-
vening), Judgment, I.C.J. Reports 2014, p. 226, at p. 248, para. 46.

80 Ibid., at p. 257, para. 83.
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Republic, but added that its decision was without preju-
dice to the “right of the [ICAO] Assembly to determine 
for itself questions concerning the United Arab Republic 
in relation to the Organization”. The following decision 
of the Council “remained unchallenged and was accepted 
by the [m]ember States by tacit consent”.81 A similar prac-
tice was followed in the cases of succession in the Inter-
national Monetary Fund membership of the members of 
the former Czech and Slovak Federal Republic and the 
Socialist Federal Republic of Yugoslavia.82 

56. Some authors consider it necessary to “draw a dis-
tinction between the conduct of the organization collec-
tively and the conduct of the parties”,83 but this does not 
exclude the possibility of assessing both forms of subse-
quent practice in combination.84 

D. Subsequent agreements under article 31, para-
graph 3 (a), as a means of interpretation of con-
stituent instruments of international organizations

57. The interpretation of treaties that are constituent 
instruments of international organizations may also be 
affected by subsequent agreements under article 31, para-
graph 3 (a). It should be noted, however, that the possible 
significance of agreements between the parties must be 
evaluated, in the first place, under the provisions of the 
constituent instrument itself and of other rules of the organ-
ization. If, for example, the constituent instrument contains 
a clause according to which the interpretation of the instru-
ment is subject to a special procedure, it is to be presumed 
that the parties, by reaching an agreement subsequently to 
the conclusion of the treaty, do not wish to circumvent such 
procedure. In addition, the rules of the organization and its 
established practice may exclude taking into account agree-
ments between the parties regarding the interpretation of 
its constituent instruments, as is the case for the European 
Union in areas in which the Court of Justice of the Euro-
pean Union exercises jurisdiction.85 

58. Two basic forms of subsequent agreements re-
garding the interpretation of constituent instruments of  
international organizations exist: self-standing agree-
ments between the parties and agreements between the 
parties in the form of a decision of a plenary organ of an 
international organization. 

1. Self-standing subsequent agreements 
between the parties

59. Self-standing agreements between the parties re-
garding the interpretation of constituent instruments of 
international organizations are rare. When questions of 
interpretation arise with respect to such an instrument, 
the parties mostly act as members within the framework 

81 Bühler, State Succession and Membership in International Or-
ganizations, p. 295 (referring to Buergenthal, Law-Making in the Inter-
national Civil Aviation Organization, p. 32).

82 Ibid., pp. 297–298.
83 Lauterpacht, “The development of the law of international organ-

izations by the decisions of international tribunals”, p. 457.
84 See, e.g., Prosecutor v. Duško Tadić a/k/a “DULE”, Decision on 

Defence Motion for Interlocutory Appeal on Jurisdiction, Case No. IT-
94-1-AR72, International Tribunal for the Former Yugoslavia, Appeals 
Chamber, 2 October 1995, Judicial Reports 1994–1995, para. 30.

85 See footnote 35 above.

of the plenary organ. If there is a need to modify, amend 
or supplement the treaty, the parties either use the 
amendment procedure that is provided for in the treaty, 
or they conclude a further treaty, usually a protocol 
(arts. 39 to 41 of the 1969 Vienna Convention). It is, 
however, also possible that the parties act as such within 
a plenary organ of the respective organization. In the 
European Union, for example, the European Council (an 
organ which comprises the Heads of State or Govern-
ment of the member States, together with the Council’s 
own president and the President of the Commission) de-
cided in 1995 that

the name given to the European currency shall be Euro. … The specific 
name euro will be used instead of the generic term “ecu” used by the 
Treaty to refer to the European currency unit.

The Governments of the 15 [m]ember States have achieved the 
common agreement that this decision is the agreed and definitive inter-
pretation of the relevant Treaty provisions.86

60. It is sometimes difficult to determine whether 
“member States meeting within” a plenary organ of an 
international organization intend to act in their capacity 
of members of that organ, as they usually do, or whether 
they intend to act in their capacity as States parties to the 
constituent instrument of the organization.87 The Court of 
Justice of the European Union, when confronted with this 
question, in the first place, proceeded from the wording of 
the act in question: 

It is clear from the wording of that provision that acts adopted by 
representatives of the [m]ember States acting, not in their capacity as 
members of the Council, but as representatives of their governments, 
and thus collectively exercising the powers of the [m]ember States, are 
not subject to judicial review by the Court. As the Advocate General 
stated in section 18 of his Opinion, it makes no difference in this respect 
whether such an act is called an “act of the [m]ember States meeting in 
the Council” or an “act of the representatives of the Governments of the 
[m]ember States meeting in the Council”.88 

61. Ultimately, however, the Court accorded decisive 
importance to the “content and all the circumstances in 
which [the decision] was adopted” in order to determine 
whether the decision was that of the organ or of the States 
parties themselves:

Consequently, it is not enough that an act should be described as 
a “decision of the [m]ember States” for it to be excluded from review 
under Article 173 of the Treaty. In order for such an act to be excluded 
from review, it must still be determined whether, having regard to its 
content and all the circumstances in which it was adopted, the act in 
question is not in reality a decision of the Council.89

62. It appears that these considerations are also pertin-
ent when determining whether a particular act regards the 
interpretation of the constituent instrument of the organ-
ization concerned.

86 See conclusions of the Presidency from the Madrid European 
Council (1995), Bulletin of the European Union, No. 12 (1995), p. 10; 
for a description of this decision as a subsequent agreement, see Aust, 
Modern Treaty Law and Practice, p. 213, and Hafner, “Subsequent 
agreements and practice: between interpretation, informal modification 
and formal amendment”, pp. 109–110.

87 Kapteyn and VerLoren van Themaat, Introduction to the Law of 
the European Communities, pp. 340–343.

88 Parliament v. Council and Commission, Case C-181/91 and 
C-248/91, Judgment of 30 June 1993, Court of Justice of the European 
Communities, European Courts Reports 1993, para. 12.

89 Ibid., para. 14.
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2. Decisions of plenary organs as subsequent 
agreements between the parties

63. Decisions and recommendations of plenary organs 
of international organizations regarding the interpretation 
or the application of a treaty provision may also, under 
certain circumstances, reflect a subsequent agreement be-
tween the parties under article 31, paragraph 3 (a), of the 
1969 Vienna Convention provided that such acts represent 
an agreement of the parties themselves to the constituent 
instrument. Accordingly, the World Trade Organization 
(WTO) Appellate Body has stated in general terms: 

Based on the text of Article 31 (3) (a) of the Vienna Convention, we 
consider that a decision adopted by Members may qualify as a “sub-
sequent agreement between the parties” regarding the interpretation of 
a covered agreement or the application of its provisions if: (i) the deci-
sion is, in a temporal sense, adopted subsequent to the relevant covered 
agreement; and (ii) the terms and content of the decision express an 
agreement between Members on the interpretation or application of a 
provision of WTO law.90 

64. Regarding the specific conditions under which a 
decision of a plenary organ may be considered to be a 
subsequent agreement within the meaning of article 31, 
paragraph 3 (a), the WTO Appellate Body held:

263. With regard to the first element, we note that the Doha 
Ministerial Decision was adopted by consensus on 14 November 2001 
on the occasion of the Fourth Ministerial Conference of the WTO.

… With regard to the second element, the key question to be 
answered is whether paragraph 5.2 of the Doha Ministerial Decision 
expresses an agreement between Members on the interpretation or ap-
plication of the term “reasonable interval” in Article 2.12 of the TBT 
Agreement [Agreement on Technical Barriers to Trade].

264. We recall that paragraph 5.2 of the Doha Ministerial Decision 
provides: 

Subject to the conditions specified in paragraph 12 of Article 2 
of the Agreement on Technical Barriers to Trade, the phrase “rea-
sonable interval” shall be understood to mean normally a period of 
not less than 6 months, except when this would be ineffective in 
fulfilling the legitimate objectives pursued.

265. In addressing the question of whether paragraph 5.2 of the 
Doha Ministerial Decision expresses an agreement between Members 
on the interpretation or application of the term “reasonable interval” 
in Article 2.12 of the TBT Agreement, we find useful guidance in the 
Appellate Body reports in EC—Bananas III (Article 21.5—Ecuador II) 
/ EC—Bananas III (Article 21.5—US). The Appellate Body observed 
that the International Law Commission (the “ILC”) describes a sub-
sequent agreement within the meaning of Article 31 (3) (a) of the 
Vienna Convention as “a further authentic element of interpretation 
to be taken into account together with the context”. According to the 
Appellate Body, “by referring to ‘authentic interpretation’, the ILC 
reads Article 31 (3) (a) as referring to agreements bearing specifically 
upon the interpretation of the treaty.” Thus, we will consider whether 
paragraph 5.2 bears specifically upon the interpretation of Article 2.12 
of the TBT Agreement.

266. Paragraph 5.2 of the Doha Ministerial Decision refers ex-
plicitly to the term “reasonable interval” in Article 2.12 of the TBT 
Agreement and defines this interval as “normally a period of not less 
than 6 months, except when this would be ineffective in fulfilling the 
legitimate objectives pursued” by a technical regulation. In the light 
of the terms and content of paragraph 5.2, we are unable to discern a 
function of paragraph 5.2 other than to interpret the term “reasonable 
interval” in Article 2.12 of the TBT Agreement. We consider, therefore, 
that paragraph 5.2 bears specifically upon the interpretation of the 
term “reasonable interval” in Article 2.12 of the TBT Agreement. We 

90 WTO Appellate Body report, United States—Measures Affect-
ing the Production and Sale of Clove Cigarettes, WT/DS406/AB/R, 
adopted 24 April 2012, para. 262.

turn now to consider whether paragraph 5.2 of the Doha Ministerial 
Decision reflects an “agreement” among Members—within the 
meaning of Article 31 (3) (a) of the Vienna Convention—on the in-
terpretation of the term “reasonable interval” in Article 2.12 of the 
TBT Agreement.

267. We note that the text of Article 31 (3) (a) of the Vienna 
Convention does not establish a requirement as to the form which 
a “subsequent agreement between the parties” should take. We con-
sider, therefore, that the term “agreement” in Article 31 (3) (a) of 
the Vienna Convention refers, fundamentally, to substance rather than 
to form. Thus, in our view, paragraph 5.2 of the Doha Ministerial 
Decision can be characterized as a “subsequent agreement” within 
the meaning of Article 31 (3) (a) of the Vienna Convention provided 
that it clearly expresses a common understanding, and an acceptance 
of that understanding among Members with regard to the meaning of 
the term “reasonable interval” in Article 2.12 of the TBT Agreement. 
In determining whether this is so, we find the terms and content of 
paragraph 5.2 to be dispositive. In this connection, we note that the 
understanding among Members with regard to the meaning of the 
term “reasonable interval” in Article 2.12 of the TBT Agreement is 
expressed by terms—“shall be understood to mean”—that cannot be 
considered as merely hortatory.

268. For the foregoing reasons, we uphold the Panel’s finding 
… that paragraph 5.2 of the Doha Ministerial Decision constitutes a 
subsequent agreement between the parties, within the meaning of 
Article 31 (3) (a) of the Vienna Convention, on the interpretation of 
the term “reasonable interval” in Article 2.12 of the TBT Agreement.91 

65. Although the Doha Ministerial Decision does not 
concern a provision of the Marrakesh Agreement estab-
lishing the World Trade Organization itself, it concerns 
an annex to that Agreement (the Agreement on Technical 
Barriers to Trade) and thus a provision of a constituent in-
strument of an international organization. In any case, the 
Appellate Body speaks of “WTO law” generally which 
includes, first and foremost, the WTO agreement itself. 

66. The reasoning of the Appellate Body is significant as 
it requires, for the decision of a plenary organ to constitute 
a subsequent agreement under article 31, paragraph 3 (a), 
that the decision “bear[] specifically upon the interpreta-
tion” of the treaty, and that it do so clearly (“we are unable 
to discern a function of paragraph 5.2 other than to inter-
pret the term ‘reasonable interval’ ”) in order to exclude 
the possibility that the parties merely intended the de-
cision to provide one or more non-exclusive practical 
options for implementing the treaty, or a policy recom-
mendation (“merely hortatory”). These rather strict condi-
tions suggest that the Appellate Body generally considers 
that the decision of the WTO Ministerial Conference as a 
plenary organ, in addition to its regular effect under the 
constituent instrument, would only under exceptional cir-
cumstances possess the character of a subsequent agree-
ment under article 31, paragraph 3 (a). 

67. This view is in line with the view that acts of plenary 
organs of other international organizations may also, 
under certain circumstances, constitute subsequent agree-
ments within the meaning of article 31, paragraph 3 (a). 
While authors have made this point explicitly, both for 
the General Assembly92 and for other plenary organs of 

91 Ibid., paras. 263–268.
92 See Aust, Modern Treaty Law and Practice, p. 213 (mention-

ing that General Assembly resolution 51/210 on measures to elim-
inate international terrorism can be seen as a subsequent agreement 
on the interpretation of the Charter of the United Nations); Jiménez 
de Aréchega, “International law in the past third of a century”, p. 32 
(stating in relation to the Declaration on Principles of International 
Law concerning Friendly Relations and Cooperation among States in 
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international organizations,93 the International Court of 
Justice has taken resolutions of the General Assembly 
into account when interpreting provisions of the Charter 
of the United Nations. Although the Court did not men-
tion article 31, paragraph 3 (a), it made it clear that the 
mere adoption of a resolution would not be sufficient. This 
has in particular been the case when the Court relied on 
the Declaration on Principles of International Law con-
cerning Friendly Relations and Cooperation among States 
in accordance with the Charter of the United Nations94 for 
the interpretation of Article 2, paragraph 4, of the Charter, 
emphasizing the “attitude of the Parties and the attitude 
of States towards certain General Assembly resolutions” 
and their consent thereto.95 Indeed, as the WTO Appel-

accordance with the Charter of the United Nations (General Assembly 
resolution 2625 (XXV) of 24 October 1970, annex) that “[t]his Reso-
lution does not purport to amend the Charter, but to clarify the basic legal 
principles contained in Article 2. Adopted in these terms and without a 
dissenting vote, it constitutes an authoritative expression of the views 
held by the totality of the parties to the Charter as to these basic prin-
ciples and certain corollaries resulting from them. In the light of these 
circumstances it seems difficult to deny the legal weight and authority 
of the Declaration both as a resolution recognizing what the Members 
themselves believe constitute existing rules of customary law and as an 
interpretation of the Charter by the subsequent agreement and the sub-
sequent practice of all its members”); Schachter, “International law in 
theory and practice: general course in public international law”, p. 113 
(“[T]he law-declaring resolutions that construed and ‘concretized’ the 
principles of the Charter—whether as general rules or in regard to par-
ticular cases—may be regarded as authentic interpretation by the par-
ties of their existing treaty obligations. To that extent they were inter-
pretation, and agreed by all Member States, they fitted comfortably 
into an established source of law. A prominent example cited by gov-
ernments and lawyers is the Declaration of Principles of International 
Law concerning Friendly Relations adopted by consensus (i.e. without 
objection) in 1970”); White, The United Nations System: Toward Inter- 
national Justice, p. 38 (noting that General Assembly resolutions 
adopted by consensus may be regarded as subsequent agreements); see 
also Boyle and Chinkin, The Making of International Law, pp. 216–
217 (observing in relation with article 31, paragraph (3) (a), of the 
1969 Vienna Convention that “[t]here are well-known instances of 
General Assembly resolutions interpreting and applying the UN Char-
ter, including the Universal Declaration of Human Rights, the Declara-
tion of Principles of International Law Concerning Friendly Relations, 
and others dealing with decolonisation, terrorism or the use of force”); 
Kunig, “United Nations Charter, interpretation of”, p. 275 (stating 
that, “[i]f passed by consensus, [General Assembly resolutions] are 
able to play a major role in the formation and change of legal values 
and thereby in the interpretation of the UN Charter”, and finding sup-
port for this in the Nicaragua judgment of the International Court of 
Justice (Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States of America), Merits, Judgment, I.C.J. Re-
ports 1986, p. 14). 

93 Schermers and Blokker, International Institutional Law, p. 854 
(referring to interpretations by the Assembly of the Oil Pollution Com-
pensation Fund regarding the constituent instruments of the Fund); 
Cogen, “Membership, associate membership and pre-accession arrange-
ments of CERN, ESO, ESA, and EUMETSAT”, pp. 157–158 (referring 
to a unanimously adopted decision of the Council of the European Or-
ganization for Nuclear Research (CERN) of 17 June 2010, interpreting 
the admission criteria established in the Convention for the Establish-
ment of a European Organization for Nuclear Research as a possible 
case of a subsequent agreement under article 31, paragraph 3 (a)).

94 See footnote 92 above.
95 Military and Paramilitary Activities (see footnote 92 above), 

pp. 99–100, para. 188: “The effect of consent to the text of such reso-
lutions cannot be understood as merely that of a ‘reiteration or elu-
cidation’ of the treaty commitment undertaken in the Charter. On the 
contrary, it may be understood as an acceptance of the validity of the 
rule or set of rules declared by the resolution by themselves.” This 
statement, whose primary purpose is to explain the possible role of 
General Assembly resolutions for the formation of customary law, 
also recognizes the (lesser) treaty-related point that such resolutions 
may serve to express the agreement, or the positions, of the parties re-
garding a certain interpretation of the Charter of the United Nations as 

late Body has indicated, the characterization of a collec-
tive decision as an “authentic element of interpretation” 
under article 31, paragraph 3 (a), is only justified if it is 
clear that the parties of the constituent instrument of an 
international organization acted as such, and not, as they 
usually do, institutionally as members of the respective 
plenary organ.96 

E. How to conceive various uses of subsequent prac-
tice and subsequent agreements in terms of the 
Vienna rules of interpretation

68. Different views have been expressed as to whether 
the various uses by international courts and tribunals of 
practice in the application of constituent instruments of 
international organizations as a means of interpretation 
merely represent different manifestations of articles 31 
and 32 as the basic rules regarding the interpretation of 
treaties, or whether such uses also reflect a special or ad-
ditional rule of interpretation that is applicable to such 
constituent instruments. 

69. According to Gardiner, since the International Court 
of Justice followed the reference to the international 
organization’s “own practice” in the Legality of the Use 
by a State of Nuclear Weapons in Armed Conflict advisory 
opinion “by singling out the 1969 Vienna Convention’s 
provision on subsequent practice for complete quotation 
in its brief reference to some elements of the general rule, 
it appears to have equated the organization’s own prac-
tice with subsequent practice in the Vienna rules”.97 On 
the other hand, Schermers and Blokker, while recogniz-
ing that the Court in this advisory opinion has “more than 
before attempted to formulate a legal basis for referring 
to the practice of the organization”, considered that it is 
“a disadvantage of the approach taken by the Court that 
‘subsequent practice’ as a canon of interpretation laid 
down in the 1969 Vienna Convention refers to the practice 
of the [S]tates that are party to a particular treaty, and not 
to the practice of the organization itself”. In this sense, 
according to Schermers and Blokker, “article 31 (3) (b) of 

a treaty (“elucidation”); similarly: Accordance with International Law 
of the Unilateral Declaration of Independence in Respect of Kosovo 
(see footnote 15 above), p. 437, para. 80 (where the Court concluded 
from, inter alia, the Declaration on Friendly Relations between States: 
“Thus, the scope of the principle of territorial integrity is confined to 
the sphere of relations between States”); in this sense, see, e.g., Sohn, 
“The UN system as authoritative interpreter of its law”, pp. 176–177 
(noting with regard to the Nicaragua case that “[t]he Court accepted 
the Friendly Relations Declaration as an authentic interpretation of the 
Charter”); Divac Öberg, “The legal effects of resolutions of the UN Se-
curity Council and General Assembly in the jurisprudence of the ICJ”, 
p. 897 (observing that, according to the Nicaragua judgment, the role 
of General Assembly resolutions, such as the Declaration on Principles 
of International Law concerning Friendly Relations, is not “confined to 
restatement or interpretation (‘reiteration or elucidation’)”).

96 See WTO Appellate Body report, United States—Measures 
Affecting the Production and Sale of Clove Cigarettes (see footnote 90 
above), and Bonzon, Public Participation and Legitimacy in the WTO, 
pp. 114–115 (arguing that “among decisions reached by WTO bodies, 
a distinction should be made between so-called ‘institutional decisions’ 
and ‘non-institutional’ decisions. The former—referred as ‘subsidiary 
law-making’—are based on powers specifically attributed to a given 
organ and reached according to procedures established by the rules of 
the organization. By contrast, ‘non-institutional’ decisions are reached 
within the framework of the WTO, but by States individually as par-
ties to a multilateral treaty on the basis of general international law—
namely the 1969 Vienna Convention on the Law of Treaties”).

97 Gardiner, Treaty Interpretation, p. 247.
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the Vienna Convention seems to be incorrect as a foun-
dation on which the ‘practice of the organization’ may 
rest”.98

70. The views of Gardiner, and Schermers and Blokker 
do not seem to differ in substance, but rather in whether 
they regard an international organization’s “own prac-
tice” as being relevant under article 31, paragraph 3 (b), 
(and 32) or rather on an independent basis. Others have 
attempted to bridge this constructive difference. For ex-
ample, in the case of Lawfulness of the recall of the pri-
vately held shares, the Arbitral Tribunal of the Permanent 
Court of Arbitration has held that:

[Article 31 (3) (b)] takes on special meaning when applied, in accord-
ance with Article 5 of the Vienna Convention, to the constituent in-
struments of international organizations. In Reparations for Injuries 
Suffered in the Service of the United Nations, the International Court 
of Justice held that “the rights and duties of an entity such as the 
Organization [of the United Nations] must depend upon its purposes 
and functions as specified or implied in its constituent documents 
and developed in practice.” The fact that the Bank [for International 
Settlements] has, on a number of occasions, amended its Statutes by the 
introduction of a new article appears to be probative of the authoritative 
interpretation of the Statutes in this regard.99 

71. Klabbers, on the other hand, referring to the ad-
visory opinion of the International Court of Justice in the 
Constitution of the Maritime Safety Cornmittee case,100 
questions the existence of “a special rule regarding the in-
terpretation of constitutional treaties, which is not to deny 
that often, a more teleologically inspired interpretation 
takes place when it concerns constituent instruments”.101 

72. Whereas a certain difference persists between the 
approach of the arbitral tribunal and that of Klabbers, both 
seem to agree that an international organization’s “own 
practice” will often play a specific role in the interpreta-
tion of their constituent instruments under the pertinent 
rules of the Vienna Convention, in particular by contribut-
ing to specifying the object and purpose of the treaty, or 
the functions of the organization.102 As the Special Rap-
porteur has indicated in his first report, subsequent agree-
ments and subsequent practice, on the one hand, and the 
object and purpose of a treaty, on the other, can be closely 
interrelated in the sense that that subsequent agreements 
and subsequent practice are sometimes used for specify-
ing the object and purpose of the treaty in the first place.103 
The Commission subsequently confirmed, in its commen-
tary to draft conclusion 1, that “given instances of sub-
sequent practice and subsequent agreements contributed, 

98 Schermers and Blokker, International Institutional Law, p. 844; 
see also Crawford, Brownlie’s Principles of Public International Law, 
p. 187.

99 Partial Award on the lawfulness of the recall of the privately 
held shares on 8 January 2001 and the applicable standards for valu-
ation of those shares, 22 November 2002, UNRIAA, vol XXIII (Sales 
No. E.04.V.15), p. 183, at p. 224, para. 145.

100 Constitution of the Maritime Safety Committee (see footnote 63 
above), p. 150.

101 Klabbers, An Introduction to International Law, pp. 89–90.
102 The International Court of Justice used the expression “purposes 

and functions as specified or implied in its constituent documents and 
developed in practice”, Reparation for injuries suffered in the service 
of the United Nations, Advisory Opinion, I.C.J. Reports 1949, p. 174, 
at p. 180.

103 Yearbook … 2013, vol II (Part One), document A/CN.4/660, 
para. 51, with further references.

or not, to the determination of the ordinary meaning of 
the terms in their context and in the light of the object and 
purpose of the treaty”.104 

73. The different explanations of the possible rele-
vance of an international organization’s “own practice” 
ultimately remain within the framework of the rules of 
interpretation reflected in the 1969 Vienna Convention. 
Those rules permit to take into account not only the 
practice of an organization which the parties themselves 
confirm by their own practice (under a narrow interpreta-
tion of article 31, paragraph 3 (b)), but also to consider 
such practice of organs as being relevant for the proper 
determination of the object and purpose of the treaty 
(including the function of the international organization 
concerned), or as a form of “other practice” in the appli-
cation of the treaty under article 32. Depending on the 
specific constituent instrument concerned, the organiza-
tion’s “own practice” may thus be considered to be rele-
vant as such, or in combination with the practice of the 
parties, or as an indication of the object and purpose of 
the treaty, or not at all (as, for example, in the case of 
the European Union). In this sense, the modern case law 
reflects the approach described by Judge Lauterpacht in 
1955 as follows: 

A proper interpretation of a constitutional instrument must take into 
account not only the formal letter of the original instrument, but also its 
operation in actual practice and in the light of the revealed tendencies 
in the life of the Organization.105 

74. Article 5 allows for the application of the rules of 
interpretation in articles 31 and 32 in a way which takes 
account of the role which different forms of subsequent 
practice and subsequent agreements may play for the in-
terpretation of a constituent instrument of an international 
organization, as well as for taking into account, as an as-
pect of the object and purpose of the treaty, the specific 
institutional character of the international organization 
or of the act concerned.106 In their specific combination 
in each case, those elements contribute to identifying 
whether, and if so how, the interpretation of a constituent 
instrument of an international organization is capable of 
evolving over time.107 Sometimes the taking into account 
of these elements has resulted in comparatively dynamic 
interpretations of such instruments.108 

104 Para. (15) of the commentary to draft conclusion 1, footnote 58, 
of the draft conclusions on subsequent agreements and subsequent prac-
tice in relation to the interpretation of treaties, ibid., vol II (Part Two), 
para. 39, at p. 21; see, in particular, Land and Maritime Boundary (see 
footnote 46 above), pp. 306–307, para. 67.

105 South-West Africa—Voting Procedure, Advisory Opinion, I.C.J. 
Reports 1955, p. 67, separate opinion of Judge Lauterpacht, at p. 106.

106 Commentators are debating whether the specific institutional 
character of certain international organizations, in combination with 
the principles and values that are enshrined in their constituent instru-
ments, could also yield a “constitutional” interpretation of such instru-
ments that receives inspiration from national constitutional law: see, 
e.g., Alvarez, “Constitutional interpretation in international organiza-
tions”; while such an approach has been recognized, in particular, for 
the founding treaties of the European Union, it has not been generally 
accepted for most other international organizations.

107 See draft conclusion 3 and the commentary thereto, Yearbook … 
2013, vol II (Part Two), paras. 38–39.

108 Dörr, “Article 31”, p. 537, para. 31; Schmalenbach, “Article 5”, 
p. 92, para. 7.
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F. Character and weight of the practice 
of organs and of organizations

75. The previous work of the Commission is in line with 
this comprehensive approach under the rules on inter-
pretation of the 1969 Vienna Convention. The Commis-
sion has addressed one aspect of the role of practice other 
than by parties of the treaty, for the purpose of interpreta-
tion, when it provisionally adopted draft conclusion 5 on 
the attribution of subsequent practice as follows: 

Draft conclusion 5. Attribution of subsequent practice

1. Subsequent practice under articles 31 and 32 may consist of any 
conduct in the application of a treaty which is attributable to a party to 
the treaty under international law.

2. Other conduct, including by non-State actors, does not consti-
tute subsequent practice under articles 31 and 32. Such conduct may, 
however, be relevant when assessing the subsequent practice of parties 
to a treaty. 

76. Draft conclusion 5 does not imply that the practice 
of organs of international organizations, as such, cannot 
be subsequent practice under articles 31 and 32. In its 
commentary to draft conclusion 5, the Commission has 
explained that: 

Decisions, resolutions and other practice by international organ-
izations can be relevant for the interpretation of treaties in their own 
right. This is recognized, for example, in article 2, paragraph 1 (j), 
of the Vienna Convention on the Law of Treaties between States and 
International Organizations and between International Organizations 
…, which mentions the “established practice of the organization” as 
one form of the “rules of the organization”. Draft conclusion 5 only 
concerns the question whether the practice of international organ-
izations may be indicative of relevant practice by States parties to a 
treaty.109 

77. It must be noted, however, that the practice of par-
ties to a treaty and that of organs of an international or-
ganization may have a different weight for the purpose of 
the interpretation of a treaty that is the constituent instru-
ment of an international organization. On the one hand, 
as the Commission has noted in its commentary to art-
icle 2, paragraph 1 (j), of the 1986 Vienna Convention, 
the weight of a particular practice of organs may depend 
on the particular rules and characteristics of the respective 
organization, as expressed in its constituent instrument:

It is true that most international organizations have, after a number 
of years, a body of practice which forms an integral part of their rules. 
However, the reference in question is in no way intended to suggest 
that practice has the same standing in all organizations; on the contrary, 
each organization has its own characteristics in that respect.110 

78. On the other hand, international courts and tribu-
nals have on numerous occasions—appropriately—con-
ceived the practice of the organs of the organization 
and that of the member States as being interrelated 
and as constituting a whole (“general practice of [the] 
Organization”)111 for the purpose of interpretation. From 

109 Para. (14) of the commentary to draft conclusion 5, Yearbook … 
2013, vol II (Part Two), para. 39, at p. 36.

110 Para. (25) of the commentary to article 2 of the draft articles on 
the law of treaties between States and international organizations or be-
tween international organizations, Yearbook … 1982, vol II (Part Two), 
para. 63, at p. 21.

111 Legal Consequences for States of the Continued Presence of 
South Africa in Namibia (see footnote 75 above), p. 22.

that perspective, it is reasonable to consider “that rele-
vant practice will usually be that of those on whom the 
obligation of performance falls”,112 which means that 
“where States by treaty entrust performance of activities 
to an organization, how those activities are conducted 
can constitute practice under the treaty; but whether 
such agreement establishes agreement of the parties re-
garding the treaty’s interpretation may require account 
to be taken of further factors”.113 

79. Accordingly, by referring to acts of international 
organizations that were adopted despite the opposition of 
certain member States114 the International Court of Justice 
has recognized that such acts may constitute subsequent 
practice for the purpose of interpretation generally, but 
not as a practice establishing an agreement between the 
parties and thus as an authentic means of interpretation.115 
In contrast, for the Court, a “general practice of the or-
ganization” seems to carry more weight as a means of 
interpretation than an “established practice” of an organ 
thereof. This is because an established practice of an 
organ that is accepted by the whole membership amounts 
to a subsequent practice of the parties under article 31, 
paragraph 3 (b). This reflects the necessary interplay be-
tween the organs of the organization and the conduct of 
their member States for a general practice of the organiza-
tion to arise. 

80. “General acceptance” requires “at a minimum” 
acquiescence.116 In the Legal Consequences of the Con-
struction of a Wall opinion, the Court relied on the 
practice of the organization (“practice of the United Na-
tions”), in order to determine that the interpretation of 
Article 12 of the Charter has evolved over time through 
the subsequent conduct of the General Assembly and 
the Security Council.117 When speaking in this context 
of the “accepted practice of the General Assembly”,118 
the Court implicitly affirmed that acquiescence on behalf 
of the Member States regarding the practice followed 
by the Organization in the application of the treaty is 
a sufficient requirement for establishing the agree-
ment regarding the interpretation of the relevant treaty 
provision. 

81. Similarly, the “established practice of the organ-
ization” is a means for the interpretation of constituent 
instruments of international organizations. Article 2, 
paragraph 1 (j), of the 1986 Vienna Convention and art-
icle 2 (b) of the draft articles on the responsibility of inter-
national organizations even list the “established practice 
of the organization” as a “rule of the organization”. This 
designation does not, however, exclude that such practice 
also serves as a means of interpretation for the constituent 
instrument. The Commission noted in its commentary to 

112 Gardiner, Treaty Interpretation, p. 246.
113 Ibid.
114 The Court cited General Assembly resolutions 1600 (XV) of 

15 April 1961 and 1913 (XVIII) of 3 December 1963 in Legal Con-
sequences of the Construction of a Wall (see footnote 71 above), p. 149.

115 Gardiner, Treaty Interpretation, p. 247.
116 See Arato, “Treaty interpretation and constitutional transforma-

tion”, p. 322.
117 Legal Consequences of the Construction of a Wall (see foot-

note 71 above), p. 149.
118 Ibid., p. 150.
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draft article 2, paragraph 1 (j), of what became the 1986 
Vienna Convention that

the reference in question is in no way intended to suggest that prac-
tice has the same standing in all organizations; on the contrary, each 
organization has its own characteristics in that respect. Similarly, by 
referring to “established” practice, the Commission only seeks to rule 
out uncertain or disputed practice; it is not its wish to freeze practice at 
a particular moment in an organization’s history.119 

82. The Commission thereby recognized the “established 
practice of the organization” at least as a supplementary 
element of the law of an international organization. It is 
a source of some controversy which specific legal effects 
such practice may produce in different organizations and 
whether such effects should be explained more in terms of 
traditional sources of international law (treaty or custom) 
or of institutional law.120 But even though it is difficult to 
make general statements, it is clear that “established prac-
tice of the organization” encompasses a qualified form 
of practice by organs,121 one which has generally been 
accepted by the members of the organization, albeit some-
times tacitly.122 Such practice can hardly be distinguished 
from the “general practice of the organization”, a form of 
action which the International Court of Justice has applied 
as a means of interpretation.123 Such practice is therefore 
a means of interpretation of the constituent instrument of 
an international organization,124 which shall be taken into 

119 Para. (25) of the commentary to draft article 2 of the draft art-
icles on the law of treaties between States and international organiza-
tions or between international organizations, Yearbook … 1982, vol II 
(Part Two), para. 63, at p. 21; this does not exclude that practice exists 
within an organization that is not “established”, but which is neverthe-
less important for the functioning of the organization.

120 Higgins, “The development of international law by the political 
organs of the United Nations”, p. 121 (“aspects of treaty interpretation 
and customary practice in this field merge very closely”); Peters, “Sub-
sequent practice and established practice of international organizations 
…”, pp. 630–631 (such practice “should be considered a kind of cus-
tomary international law of the organization”); it is not persuasive to 
limit the “established practice of the organization” to so-called internal 
rules since, according to the Commission, “[t]here would have been 
problems in referring to the ‘internal’ law of an organization, for while 
it has an internal aspect, this law also has in other respects an interna-
tional aspect”, para. (25) of the commentary to draft article 2 of the draft 
articles on the law of treaties between States and international organiza-
tions or between international organizations, Yearbook … 1982, vol II 
(Part Two), para. 63, at p. 21; Schermers and Blokker, International 
Institutional Law, p. 766; but see Ahlborn, “The rules of international 
organizations and the law of international responsibility”, pp. 424–428.

121 Blokker, “ ‘Beyond Dili’ ”, p. 312.
122 Lauterpacht, “The development of the law of international organ-

izations by the decisions of international tribunals”, p. 464 ( “consent 
of the general body of membership”); Higgins, “The development of 
international law by the political organs of the United Nations”, p. 121 
(“[t]he degree of length and acquiescence need here perhaps to be less 
marked than elsewhere, because the U.N. organs undoubtedly have ini-
tial authority to make such decisions [regarding their own jurisdiction 
and competence]”); Peters, “Subsequent practice and established prac-
tice of international organizations …”, pp. 633–641.

123 Arato, “Treaty interpretation and constitutional transformation”, 
p. 322.

124 Official Records of the General Assembly, Sixtyfourth Ses-
sion, Sixth Committee, 16th meeting (A/C.6/64/SR.16), declaration 
of the United Kingdom (on file with the Codification Division); Sch-
ermers and Blokker, International Institutional Law, pp. 842–845, 
para. 1347; Rosenne, Developments in the Law of Treaties 1945-1986, 
p. 241; Engel, “ ‘Living’ international constitutions and the World 
Court”, p. 894; Bühler, State Succession and Membership in Inter-
national Organizations, p. 292; Alvarez, International Organizations 
as Law-Makers, p. 90; Ahlborn, “The rules of international organiza-
tions and the law of international responsibility”, p. 425.

account as it is based on the agreement of the membership 
or follows from the institutional character of the organ-
ization. It is possible that the “established practice of the 
organization” produces further legal effects but such ef-
fects are uncertain and are not part of the present topic.

G. Article 5 as reflection of customary law

83. Commentators have maintained that article 5 of the 
1969 Vienna Convention reflects customary law.125 This 
assessment is based on certain statements by delegates 
regarding draft article 4 (now article 5) at the United Na-
tions Conference on the Law of Treaties in Vienna (1968–
1969). In particular, reference is made to the statement of 
the delegate of Argentina, Mr. Ruda, who expressed the 
view that

the debate had shown that the rule laid down in article 4 was one of lex 
lata, codifying existing rules of customary law. The law established 
on a customary basis between States, added to long practice, resulted 
in rules differing from those of general international law existing in 
treaties. In his delegation’s opinion, article 4 only reflected the current 
situation, and introduced no innovation.126 

84. However, clear support for this proposition has 
remained scarce.127 Moreover, the debates on draft art-
icle 4 at the Vienna Conference reflected the contentious 
nature of this rule at that time, with some delegations sug-
gesting that the text “introduced a danger of confusion 
and obscurity into a particularly difficult subject”,128 and 
others asking for its deletion, although for different rea-
sons.129 So far, the International Court of Justice has not 
addressed the question whether article 5 of the Conven-
tion reflects customary international law. 

85. For the purposes of the present topic, it is, how-
ever, not necessary to make a precise determination re-
garding the customary status of article 5. It suffices to say 
that it has been generally recognized that the rules of the 
1969 Vienna Convention regarding treaty interpretation 
are applicable to constituent instruments of international 
organizations, but always “without prejudice to any rele-
vant rules of the organization”. The rule that is formu-
lated in article 5 is sufficiently flexible to accommodate 
all conceivable cases, including cases in which the organs 
of an international organization declare, as the Court of 
Justice of the European Union has done, that the organ-
ization concerned does not consider “practice” by either 
the States parties or the organs to be relevant for the in-
terpretation of the founding treaties. If it is understood in 
this broad and flexible sense it is clear that article 5 does 
reflect customary international law.

125 Villiger, Commentary on the 1969 Vienna Convention on the Law 
of Treaties, p. 120.

126 Official Records of the United Nations Conference on the Law 
of Treaties, First Session, Vienna, 26 March–24 May 1968, Summary 
records of the Plenary Meetings and of the Meetings of the Com-
mittee of the Whole (A/CONF.39/11, United Nations publication, Sales 
No. E.68.V.7), 9th meeting, 2 April 1968, p. 52, para. 73.

127 See the statements of the representatives of Brazil (ibid., 
10th meeting, 3 April 1968, p. 56, para. 30), and of the representative of 
Council of Europe (observer) (ibid., 9th meeting, 2 April 1968, p. 47, 
para. 13).

128 Ibid., 8th meeting, 2 April 1968, p. 44, para. 25 (Spain).
129 See ibid., 8th meeting, 2 April 1968, p. 43, paras. 15, 18 and 21 

(United States) and p. 45, paras. 33 and 36 (Sweden).

http://undocs.org/A/C.6/68/SR.18;
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86. The preceding considerations permit to propose the 
following draft conclusion:

“Draft conclusion 11. Constituent instruments  
of international organizations

“1. Articles 31 and 32 apply to a treaty which is the 
constituent instrument of an international organization 
without prejudice to any relevant rules of the organiza-
tion. Accordingly, subsequent agreements and subse-
quent practice under article 31, paragraph 3 (a) and (b), 
are, and other subsequent practice under article 32 may 
be, means of interpretation for such treaties. 

“2. The conduct of an organ of an international 
organization in the application of the constituent 

instrument of the organization may give rise to or articu-
late a subsequent agreement or subsequent practice of 
the parties under article 31, paragraph 3 (a) and (b), or 
to other subsequent practice under article 32. 

“3. The conduct of an organ of an international 
organization in the application of the constituent in-
strument of the organization may itself constitute a 
relevant practice for the purpose of the interpretation 
of such a treaty. 

“4. The established practice of an international or-
ganization shall be taken into account in the interpreta-
tion of the constituent instrument of the international 
organization.”

Chapter III

Draft conclusion 11




