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Introduction

1. Atits sixty-seventh session in 2015, the International
Law Commission had before it the second report submit-
ted by the Special Rapporteur on the topic of the protec-
tion of the atmosphere.! The report contained proposals
for five draft guidelines regarding the use of terms, scope
of the guidelines, common concern of humankind, gen-
eral obligation of States and international cooperation.

2. The second report was considered by the Commis-
sion during its 3244th to 3249th meetings, held on 4 to 8
and 12 May 2015.2 In addition, the Commission held an
informal meeting in the form of a dialogue with scien-
tists organized by the Special Rapporteur on 7 May 2015,
which members of the Commission found useful and of
which they were appreciative.®

3. The Commission decided to send to the Drafting Com-
mittee all the draft guidelines proposed by the Special Rap-
porteur, except draft guideline 4 on the general obligation of
States to protect the atmosphere, which the Special Rappor-
teur did not ask to have considered by the Drafting Com-
mittee. When sending the draft guidelines to the Drafting
Committee, the Commission also agreed that draft guide-
line 3 on the common concern of humankind be moved to
the preambular section of the draft guidelines. The Drafting
Committee recommended that the expression “common
concern of humankind” should be changed to “pressing
concern of the international community as a whole”, and
it was included in the preamble in that form. The Drafting
Committee also recommended draft guideline 1 on the use
of terms (namely, “atmosphere”, “atmospheric pollution”
and “atmospheric degradation™), draft guideline 2 on the
scope, and draft guideline 5 on international cooperation
for adoption by the Commission. The Commission pro-
visionally adopted the preamble and the draft guidelines,
with the commentaries thereto, at its sixty-seventh session.*

A. Debate held by the Sixth Committee of the
General Assembly at its seventieth session

4. In November 2015, during the seventieth session of
the General Assembly, the Sixth Committee considered

! Yearbook ... 2015, vol. Il (Part One), document A/CN.4/681.

2 1bid., vol. I, 3244th to 3249th meetings. See also ibid., vol. Il
(Part Two), para. 48.

3 The dialogue with scientists on the protection of the atmosphere
was chaired by the Special Rapporteur. Prof. @ystein Hov (President,
Commission of Atmospheric Sciences, World Meteorological Organ-
ization (WMO)) spoke on “Scientific aspects of the atmosphere: A Gen-
eral Overview”, Mr. Peringe Grennfelt (Chair of the Working Group on
Effects of the Convention on Longe-Range Transboundary Air Pollu-
tion, United Nations Economic Commission for Europe (UNECE)) on
“Trans-continental transport of pollutants and their effects”, Mr. Masa
Nagai (Deputy Director, Division of Environmental Law and Conven-
tions, United Nations Environment Programme (UNEP)) on “Pollutants
affecting the global environment through the atmosphere”, Mr. Chris-
tian Blondin (Director of Cabinet and External Relations Depart-
ment, WMO) on “The role of the atmosphere in the global climate”
and Ms. Jacqueline McGlade (Chief Scientist and Director, Division
of Early Warning and Assessment, UNEP) on overall issues on atmos-
pheric pollution and atmospheric degradation. Ms. Albena Karadjova
(Secretary to the Convention on Long-Range Transboundary Air Pollu-
tion, UNECE) also spoke on the economic implication of transbound-
ary atmospheric pollution. For a summary of the meeting, see Charles
Wharton, “UN ILC’s Dialogue with Scientists on the protection of the
atmosphere” (on file with the Special Rapporteur).

4 Yearbook ... 2015, vol. Il (Part Two), paras. 45-54.

the Special Rapporteur’s second report and the work of the
Commission on the topic. The delegations generally wel-
comed the work of the Commission,® while a few delegates
remained sceptical.® Most delegations expressed their
endorsement of the collaboration of the Commission with
atmospheric scientists in pursuing the work on the topic.”

5. With regard to the concept of “common concern of
humankind” proposed by the Special Rapporteur, most
delegations expressed agreement with changing the term
to the “pressing concern of the international community
as a whole” and placing it in the preamble,® while other
delegations preferred to retain the original term.° One
delegation stated that, instead of “pressing concern”, “[a]
more positive signal would be sent by referring to the
concept of ‘care’ rather than using words that expressed
anxiety”.’ Regarding draft guideline 1, subparagraph (b),
some delegations wondered whether the definition of
“atmospheric pollution” should be restricted to activ-
ities having transboundary effects.”! Some delegations
also questioned whether it was appropriate to delete the
word “energy” in the definition, in view of the fact that
article 1, paragraph 1 (4), of the United Nations Conven-
tion on the Law of the Sea explicitly referred to “energy”
as a cause of pollution.? One delegation favoured inclu-
sion of a reference to the significant adverse effects to liv-
ing resources in draft guideline 1, subparagraph (c).® It
was also suggested by another delegation that the word
“global” be inserted before “atmospheric conditions”

5 Algeria, A/C.6/70/SR.19, para. 34; Argentina, ibid., para. 42; Aus-
tria, A/C.6/70/SR.17, para. 81; Belarus, ibid., para. 68; China, A/C.6/70/
SR.18, para. 17; El Salvador, ibid., para. 47; Finland (on behalf of the
Nordic countries), A/C.6/70/SR.17, para. 36; France, A/C.6/70/SR.20,
para. 15; Germany, A/C.6/70/SR.19, para. 12; Hungary, A/C.6/70/
SR.21, para. 81; Israel, A/C.6/70/SR.18, para. 4; India, ibid., para. 29;
Islamic Republic of Iran, ibid., para. 32; Italy, A/C.6/70/SR.17, para. 57,
Japan, A/C.6/70/SR.18, para. 25; Malaysia, A/C.6/70/SR.19, para. 10;
Federated States of Micronesia, A/C.6/70/SR.18, para. 12; Philippines,
A/C.6/70/SR.19, para. 15; Portugal, A/C.6/70/SR.19, para. 24; Repub-
lic of Korea, A/C.6/70/SR.18, para. 81; Romania, A/C.6/70/SR.17,
para. 102; Singapore, ibid., para. 46; Spain, A/C.6/70/SR.18, para. 63;
South Africa, ibid., para. 73; Sri Lanka, ibid., para. 40; Thailand, ibid.,
para. 67; Viet Nam, ibid., para. 78.

5 Czech Republic, A/C.6/70/SR.17, para. 93; Russian Federation,
A/C.6/70/SR.19, para. 5; Slovakia, ibid., para. 31; United Kingdom,
A/C.6/70/SR.18, para. 10; United States, A/C.6/70/SR.19, para. 18.

" Belarus, A/C.6/70/SR.17, para. 68; Finland (on behalf of the Nor-
dic countries), ibid., para. 36; Singapore, ibid., para. 46. Austria, for
instance, welcomed “the dialogue which the Commission had had with
scientists, thereby promoting a better understanding of the complex
physical phenomena involved” (ibid., para. 81). One delegation, Slo-
vakia, cautioned, however, that “such dialogues might sometimes give
rise to misleading conclusions, especially in the case of topics in which
many important elements were defined by physics or other natural sci-
ences, and not by the law” (A/C.6/70/SR.19, para. 31).

8 China, A/C.6/70/SR.18, para. 18; Finland (on behalf of the Nor-
dic countries), A/C.6/70/SR.17, para. 37; France, A/C.6/70/SR.20,
para. 15; Israel, A/C.6/70/SR.18, para. 4; Japan, ibid., para. 25; Repub-
lic of Korea, ibid., para. 81; Singapore, A/C.6/70/SR.17, para. 46;
Spain, A/C.6/70/SR.18, para. 63; Sri Lanka, A/C.6/70/SR.18, para. 41.

° Federated States of Micronesia, A/C.6/70/SR.18, paras. 13—15;
Germany, A/C.6/70/SR.19, para. 12; Portugal, ibid., para. 24.

10 Belarus, A/C.6/70/SR.17, para. 70.

1 Austria, ibid., para. 81; Finland (on behalf of the Nordic coun-
tries), ibid., para. 38; Spain, A/C.6/70/SR.18, para. 64.

12 Austria, A/C.6/70/SR.17, para. 82; Spain, A/C.6/70/SR.18,
para. 64.

13 Romania, A/C.6/70/SR.17,. para. 102.
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in the definition of “atmospheric degradation” in draft
guideline 1, subparagraph (c) in order to “make it clear
that the atmospheric degradation referred to was the alter-
ation of atmospheric conditions to such an extent that they
produced worldwide deleterious effects”.**

6. With regard to draft guideline 2, delegations gener-
ally welcomed the fact that the scope of the guidelines
was clearly delineated by it.™> However, one delegation
suggested that a “‘without prejudice clause’ would be
more helpful and appropriate than the exclusion of spe-
cific substances from the project’s scope.”® It was stated
by one delegation that, in view of the fact that “most
health problems were caused by particulate matter, in-
cluding black carbon and tropospheric ozone, ... those
pollutants should also be included in the scope of the draft
guidelines”, and that “[t]hought might be given to enlarg-
ing [the] scope [of the Convention on Long-range Trans-
boundary Air Pollution] or even elaborating a new, global
convention on air pollution.”* With regard to the 2013
understanding,'® one delegation expressed its belief that
the reference to political negotiations was not necessary
and should be removed from draft guideline 2 and from
the general commentary.’® Another delegation sought
clarification of the logic behind the double-negative “do
not deal with” followed by “but without prejudice to” in
the understanding.?

7. Regarding draft guideline 5 on international coopera-
tion, delegations generally supported it, together with
the wording “as appropriate”.?* A few delegations noted,
however, that the wording should be reconsidered.?? Some
States expressed the view that the scope of cooperation
in guideline 5 was too limited®® and should be expanded
beyond scientific knowledge to “other areas, such as regu-
latory institutions and international emergency actions
and communications” as well as to “promoting techni-
cal cooperation, such as the exchange of experiences
and capacity building”.?* It was suggested that it might
be possible to follow the provisions of the relevant draft
articles of the Commission on the topic of prevention of
transboundary harm.?

B. Information provided by Member States

8. In chapter Il of its report on the work of its sixty-
seventh session, the Commission indicated that it would

14 China, A/C.6/70/SR.18, para. 18.

5 China, ibid., para. 17; Ttaly, A/C.6/70/SR.17, para. 57; Spain,
A/C.6/70/SR.18, para. 65; Republic of Korea, ibid., para. 83.

16 1slamic Republic of Iran, A/C.6/70/SR.18, para. 32.

" Hungary, A/C.6/70/SR.21, paras. 81-82.

18 Yearbook ... 2013, vol. Il (Part Two), p. 78, para. 168.
% E| Salvador, A/C.6/70/SR.18, para. 49.

2 Philippines, A/C.6/70/SR.19, para. 15.

Z Finland (on behalf of the Nordic countries), A/C.6/70/SR.17,
para. 38; Sri Lanka, A/C.6/70/SR.18, para. 41. Singapore stressed also
that the principle of “good faith” should be articulated in the commen-
tary (A/C.6/70/SR.17, para. 48).

2 E g, Belarus, A/C.6/70/SR.17, para. 72.
Z E.g., El Salvador, A/C.6/70/SR.18, para. 48.

2% Singapore, A/C.6/70/SR.17, para. 50. Other States expressed a
similar view: Algeria, A/C.6/70/SR.19, para. 34; Islamic Republic of
Iran, A/C.6/70/SR.18, para. 35; Malaysia, A/C.6/70/SR.19, para. 11.

% Russian Federation, A/C.6/70/SR.19, para. 7.

welcome any information relevant to the topic.? Informa-
tion on domestic legislation was received from Singapore
on 30 January 2016.%

C. Recent developments

9. The United Nations summit for the adoption of
the post-2015 development agenda was held from 25
to 27 September 2015 in New York and convened as a
high-level plenary meeting of the General Assembly. It
formally adopted the post-2015 development agenda,
entitled “Transforming our world: the 2030 Agenda for
Sustainable Development”,?® to guide the development of
the international community over the next 15 years. As
such, it called for action by all countries for all people in
five areas of critical importance: people, planet, prosper-
ity, peace and partnership. Throughout the summit, heads
of State and government welcomed the 2030 Agenda for
Sustainable Development and emphasized its transforma-
tive, universal and inclusive nature, its applicability to all
countries and stakeholders and its motto of leaving no one
behind.?® The Agenda includes 17 Sustainable Develop-
ment Goals with 169 associated targets,*® covering a wide
range of issues, including combating climate change,
which are integrated and indivisible, to replace the Mil-
lennium Development Goals.*

10. Atits twenty-first session, held in Paris from 30 No-
vember to 12 December 2015, the Conference of the
Parties to the United Nations Framework Convention on
Climate Change adopted the Paris Agreement under the
Convention with no objections from the 196 parties,*
which is regarded as a new chapter for humankind in
tackling climate change issues after 2020. In the Paris
Agreement, the parties to the Convention, acknowledging
that “climate change is a common concern of humankind”
(eleventh preambular para.), dealt with, inter alia, miti-
gation, adaptation, loss and damage, finance, technology
development and transfer, capacity-building, and trans-
parency of action and support. The Paris Agreement aims
to hold “the increase in the global average temperature to
well below 2 °Cabove pre-industrial levels and pursues
efforts to limit the temperature increase to 1.5°C above
preindustrial levels” (art. 2, para. 1 (a)). It is significant
that the Paris Agreement, pursuant to the Durban Platform
for Enhanced Action,® obliges “all parties” to undertake
the commitments made thereunder (art. 3).

% Yearbook ... 2015, vol. Il (Part Two), p. 14, para. 24.

21 On file with the Secretariat. This legislation is referred to in para-
graph 32 and footnote 98 of the present report.

2 General Assembly resolution 70/1 of 25 September 2015.

2 See the overview in the informal summary of the United Na-
tions Summit on Sustainable Development 2015, 25-27 September
2015, New York (available from https://sustainabledevelopment.un.org
/post2015/summit). See Lode, Schonberger and Toussaint, “Clean air
for all by 2030?”.

3% See General Assembly resolution 70/1, para. 59. See also ibid.,
paras. 12, 31, 49 and 73.

% General Assembly resolution 55/2 of 8 September 2000.

32 Report of the Conference of the Parties on its twenty-first session,
held in Paris from 30 November to 13 December 2015, Addendum:
Part Two: Action taken by the Conference of the Parties at its twenty-
first session (FCCC/CP/2015/10/Add.1), decision 1/CP.21.

3 See Report of the Conference of the Parties on its seventeenth
session, held in Durban from 28 November to 11 December 2011, Ad-
dendum: Part Two: Action taken by the Conference of the Parties at its
twenty-first session (FCCC/CP/2011/9/Add.1), decision 1/CP.17.
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D. Purpose of the present report

11. Building on the previous two reports, the Special
Rapporteur wishes to consider, in the present report, sev-
eral key issues of the topic, namely, the obligations of
States to prevent transboundary atmospheric pollution and

mitigate global atmospheric degradation and the require-
ment of due diligence and environmental impact assess-
ment (see chap. I, below). He also explores the principle of
sustainable and equitable utilization of the atmosphere and
the legal limits on certain activities aiming at intentional
modification of the atmosphere (see chap. I, below).

CHAPTER |

Obligations of States to protect the atmosphere

A. The duty to prevent transboundary
atmospheric pollution

12. In his second report in 2015,% the Special Rappor-
teur proposed draft guideline 4 on the “General obliga-
tion of States to protect the atmosphere”, stipulating in a
straightforward form that “States have the obligation to
protect the atmosphere”. That was modelled on article 192
of the United Nations Convention on the Law of the Sea,
which provides that “States have the obligation to pro-
tect and preserve the marine environment™.3 The Special
Rapporteur’s characterization of this obligation as an “ob-
ligation erga omnes” was a point of debate in the Com-
mission® and in the Sixth Committee,*” which was not
resolved. The proposed guideline was supported by some
members of the Commission,*® while others expressed
objections on the grounds that it was “too open-ended and
general”.® To address the criticism of some members,
the Special Rapporteur proposes in the present report to
differentiate between two dimensions of the protection of

3 Yearbook ... 2015, vol. Il (Part One), document A/CN.4/681.
% |bid., paras. 41-59.

% Critical views were expressed by Mr. Murphy (Yearbook ... 2015,
vol.I,3246th meeting, paras. 10—11), Mr. Hassouna (ibid., 3247th meeting,
para. 21), Mr. Kittichaisaree (ibid., para. 24) and Mr. McRae (ibid.,
3248th meeting, para. 25), while Mr. Peter stated that he “could live with
the Special Rapporteur’s proposal, which was likely to garner more gen-
eral support”, noting that “once it had been agreed that the atmosphere
was an area of common concern of mankind, there was an obligation on
all States to protect it ... Furthermore, the very nature of the atmosphere,
which was in constant movement around the Earth, militated in favour
of such an obligation” (ibid., 3247th meeting, paras. 62—63). Mr. Nolte
was not convinced that “theoretical developments regarding the nature of
obligations erga omnes were really helpful and even feared that they went
too far” (ibid., 3246th meeting, para. 20).

3" The Federated States of Micronesia, supporting “a normative
statement that imposed erga omnes obligations” (A/C.6/70/SR.18,
para. 15). The Islamic Republic of Iran drew attention to “the case law
of the International Tribunal for the Law of the Sea ... that might be
replicated for the purposes of the protection of the atmosphere” (ibid.,
para. 34), citing the advisory opinion of 1 February 2011, which re-
ferred to the erga omnes character of the obligations under article 137
of the United Nations Convention on the Law of the Sea (Responsi-
bilities and obligations of States with respect to Activities in the Area,
Case No. 17, Advisory Opinion, 1 February 2011, Seabed Disputes
Chamber, International Tribunal for the Law of the Sea, ITLOS Reports
2011, p. 10).

3 Mr. Nolte (Yearbook ... 2015, vol. I, 3246th meeting, para. 20);
Mr. Hmoud (ibid., 3247th meeting, paras. 46 and 48); Mr. Comissario
Afonso (ibid., para. 58), Mr. Peter (ibid., para. 63), Mr. Candioti (ibid.,
3248th meeting, para. 27), Mr. Vazquez-Bermudez (ibid., para. 36).

® Mr. Park (Yearbook ... 2015, vol. I, 3244th meeting, para. 19),
Mr. Murphy (ibid., 3246th meeting, paras. 10—11), Sir Michael Wood
(ibid., 3247th meeting, para. 14), Mr. Hassouna (ibid., para. 21), Mr. Kit-
tichaisaree (ibid., paras. 31-32), Mr. Sturma (ibid., para. 40), Mr. Petri¢
(ibid., para. 51), Ms. Jacobsson (ibid., 3248th meeting, para. 7), Ms. Esco-
bar Hernandez (ibid., para. 13), Mr. McRae (ibid., para. 25).

the atmosphere, one on transboundary atmospheric pol-
lution and the other on global atmospheric degradation.
That division corresponds to the definitions provisionally
adopted by the Commission in draft guideline 1, subpara-
graphs (b) and (c), respectively.

13. The “maxim sic utere tuo ut alienum non laedas
(use your own property in such a manner as not to injure
that of another) has been accepted in inter-State relations
as the principle that the sovereign right of a State to use
its territory is circumscribed by an obligation not to cause
injury to, or within, the territory of another State”.** That
maxim has become the basis for the so-called “no harm
rule”, a prohibition of harmful transboundary impacts in
the context of air pollution, most notably in the famous
1938-1941 Trail Smelter case,** in which the tribunal
confirmed the existence of the rule in international law,
stating as follows:

under the principles of international law, ... no State has the right to
use or permit the use of its territory in such a manner as to cause injury
by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequence and the injury is estab-
lished by clear and convincing evidence.*

14. The Trail Smelter case was a traditional type of
transboundary air pollution dispute—one in which the
cause of the damage and its effects were sufficiently
identifiable. That decision is frequently cited in support
of the view that, under international law, States are obli-
gated to ensure that activities within their jurisdiction
or control do not cause transboundary damage when the
injury is foreseeable, as supported “by clear and con-
vincing evidence”.*® Thus, the sic utere tuo ut alienum
non laedas principle has been recognized as customary
international law as applied to the relationship with an
“adjacent State” sharing a common territorial border.
That rule was confirmed in principle 21 of the 1972 Dec-
laration of the United Nations Conference on the Human
Environment (hereinafter, “Stockholm Declaration™),*
and reconfirmed, in a slightly modified form, in principle

40 Brunnée, “Sic utere tuo ut alienum non laedas”, p. 188.

“ Trail Smelter case (United States/Canada), Award of 16 April
1938 and 11 March 1941, UNRIAA, vol. Il (United Nations publica-
tion, Sales No. 1949.V.2), pp. 1905-1982.

“2 |bid., p. 1965. See Yearbook ... 2014, vol. Il (Part One), docu-
ment A/CN.4/667, para. 43. See also Kuhn, “The Trail Smelter arbi-
tration, United States and Canada”; Read, “The Trail Smelter Dispute”.

4 Trail Smelter case (see footnote 41 above), p. 1965.

4 Adopted at Stockholm on 16 June 1972, see Report of the United
Nations Conference on the Human Environment, Stockholm, 5-16 June
1972 (A/CONF.48/14/Rev.1; United Nations publication, Sales
No. E.73.11.A.14), part one, chap. I, p. 3. See Sohn, “The Stockholm
Declaration on the Human Environment”, pp. 485-493.
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2 of the Rio Declaration on Environment and Develop-
ment (hereinafter, “Rio Declaration”).*® In those Dec-
larations, which provided for the duty of States “to
ensure that activities within their jurisdiction or control
do not cause damage to the environment of other* States
or of areas beyond the limits of national jurisdiction”,
the scope of application of that principle has been broad-
ened to the relationship with long-range transbound-
ary causes and effects between the State of origin and
the affected States. The same “no harm rule” has been
endorsed in a large number of conventions relating to
transboundary air pollution, such as the 1979 Conven-
tion on Long-range Transboundary Air Pollution.

1. PREVENTION

15. As a corollary of the sic utere tuo principle, the
principle of prevention (obligation of States to take
preventive measures) is recognized as a rule of cus-
tomary international law in the context of transbound-
ary atmospheric pollution.*® That principle is regarded
as consisting of two different obligations, one being the
obligation to “prevent” before actual pollution or deg-
radation occurs, and the other the duty to “eliminate”,
“mitigate” and “compensate” after they have already
occurred. For example, article 7 of the 1997 Convention
on the Law of Nonnavigational Uses of International
Watercourses, under the heading “Obligation not to
cause significant harm”, provides both for the obligation
to prevent (para. 1) and the obligation to compensate if
harm nevertheless occurred (para. 2). In that context,
more weight is given to the prevention of predictable
future damage than to the reparation for damage which
has already occurred. The Commission has recognized
in its previous work on the prevention of transboundary
harm from hazardous activities that

[t]he emphasis upon the duty to prevent as opposed to the obliga-
tion to repair, remedy or compensate, has several important aspects.
Prevention should be a preferred policy because compensation in case
of harm often cannot restore the situation prevailing prior to the event
or accident. ... In any event, prevention as a policy is better than cure.*

The International Court of Justice has emphasized pre-
vention as well. In the Gabcikovo-Nagymaros case, the
Court stated that it “is mindful that, in the field of environ-
mental protection, vigilance and prevention are required
on account of the often irreversible character of damage to
the environment and of the limitations inherent in the very
mechanism of reparation of this type of damage”.*® In the
Iron Rhine Railway case, the arbitral tribunal also stated

4 Adopted at Rio de Janeiro on 14 June 1992, see Report of the
United Nations Conference on Environment and Development, Rio de
Janeiro, 3-14 June 1992, vol. I: Resolutions Adopted by the Conference
(A/CONF.151/26/Rev.1 and Corr. 1 (vol. I); United Nations publica-
tion, Sales No. E.93.1.8), annex 1, p. 3. See Duvic-Paoli and Vifiuales,
“Principle 2: Prevention”.

% Handl, “Transboundary impacts”, pp. 538-540; De Sadeleer,
“The principles of prevention and precaution in international law ...”.

47 Para. (2) of the general commentary to the articles on prevention
of transboundary harm from hazardous activities, Yearbook ... 2001,
vol. II (Part Two) and corrigendum, p. 146, paras. 97-98, at p. 148. The
articles were adopted in General Assembly resolution 62/68 of 6 De-
cember 2007, annex.

8 Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment,
1.C.J. Reports 1997, p. 7, at p. 78, para. 140.

that “Today, in international environmental law, a grow-

ing emphasis is being put on the duty of prevention”.*®

16. The Commission has dealt with the obligation of
prevention in its 2001 articles on responsibility of States
for internationally wrongful acts. Article 14, paragraph 3,
provides that “The breach of an international obligation
requiring a State to prevent a given event occurs when
the event occurs and extends over the entire period during
which the event continues”. According to the commen-
tary, “Obligations of prevention are usually construed as
best efforts obligations, requiring States to take all reason-
able or necessary measures to prevent a given event from
occurring, but without warranting that the event will not
occur”.® The commentary illustrated “the obligation to
prevent transboundary damage by air pollution, dealt with
in the Trail Smelter arbitration” as one of the examples of
the obligation of prevention.*

2. DUE DILIGENCE

17. The principle of prevention in environmental law is
based on the concept of due diligence. Significant adverse
effects on the atmosphere are caused, in large part, by the
activities of individuals and private industries, which are
not normally attributable to a State. In that respect, due
diligence requires States to ensure that such activities
within their jurisdiction or control do not cause significant
adverse effects. That does not mean, however, that due
diligence applies solely to private activities. The activities
of a State are also subject to the due diligence rule.>

18. Due diligence is an obligation to make best possible
efforts in accordance with the capabilities of the State
controlling the activities. Therefore, even where actual
adverse effects materialize, that does not automatically
constitute a failure of due diligence. Such failure is lim-
ited to the negligence of the State in meeting its obligation
to take all appropriate measures to control, limit, reduce
or prevent human activities where those activities have
or are likely to have significant adverse effects. The obli-
gation of States “to ensure” does not require the achieve-
ment of a certain result (obligation of result) but only
requires the best available efforts not to cause adverse
effects (obligation of conduct). In that sense, it does not
guarantee that the harm would never occur.>

4 Award in the Arbitration regarding the Iron Rhine (“ljzeren
Rijn”") Railway between the Kingdom of Belgium and the Kingdom
of the Netherlands, Decision of 24 May 2005, UNRIAA, vol. XXVII
(United Nations publication, Sales No. E/F.06.V.8), pp. 33-125, at
p. 116, para. 222.

%0 Para. (14) of the commentary to art. 14 of the articles on respon-
sibility of States for internationally wrongful acts, Yearbook ... 2001,
vol. II (Part Two) and corrigendum, p. 26, paras. 76-77, at p. 62.

*! Ibid.

52 Para. (7) of the commentary to art. 3 of the articles on preven-
tion of transboundary harm from hazardous activities, ibid., p. 146,
paras. 97-98, at p. 154 (“The obligation of the State of origin to take
preventive ... measures is one of due diligence”); Pulp Mills on the
River Uruguay (Argentina v. Uruguay), Judgment, 1.C.J. Reports 2010,
p. 14, at p. 55, para. 101 (“the principle of prevention, as a customary
rule, has its origins in ... due diligence”). See generally on due dili-
gence, International Law Association, “First report on due diligence in
international law”.

%3 Although the principle to prevent is referred to as “no harm rule”,
that term is somewhat misleading: Birnie, Boyle and Redgwell, Inter-
national Law and the Environment, p. 137. In relation to obligations of
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19. In its previous work analysing the due diligence
standard, the Commission considered it to be “a diligence
proportioned to the magnitude of the subject and to the
dignity and strength of the power which is to exercise it”**
or “to be appropriate and proportional to the degree of
risk of transboundary harm in the particular instance”.%
Accordingly, “activities which may be considered ultra-
hazardous require a much higher standard of care in
designing policies”, which is an absolute standard.*® In the
case of activities relating to the atmosphere, the required
standard of care is set according to the scale and magni-
tude of a planned activity in the particular instance on the
one hand, and the significance and irreparability of the
adverse effects which that activity is expected to cause, or
is likely to cause on the other hand.

3. KNOWLEDGE OR FORESEEABILITY

20. A State may be deemed to have failed in its duty of
due diligence only if it knew or ought to have known that
the particular activities would cause significant harm to
other States.5” As observed by the International Court of
Justice in the Corfu Channel case, it is “every State’s obli-
gation not to allow knowingly* its territory to be used for
acts contrary to the rights of other States”.%® The use of the
word “knowingly” in this case clarifies a key subjective
condition of due diligence. The Court then associated the
condition of knowledge with the concept of control and
stated that:

It is true, as international practice shows, that a State on whose
territory or in whose waters an act contrary to international law has
occurred, may be called upon to give an explanation ... But it cannot be
concluded from the mere fact of the control exercised by a State over
its territory and waters that that State necessarily knew, or ought to have
known, of any unlawful act perpetrated therein.*®

21. In the area of international environmental law, the
knowledge required of a State is intimately connected
with the obligation to carry out an environmental impact
assessment. An environmental impact assessment is “one
of the central mechanisms used by States to acquire know-
ledge respecting the environmental consequences of their
actions”,®® and “address[es] foreseeability by requiring
project proponents to comprehensively analyze the likely
impacts of proposed activities, including trans-boundary
impacts”.5! As the International Court of Justice pointed
out in the Pulp Mills case, “due diligence, and the duty

result and obligations of conduct, see generally Dupuy, “Reviewing the
difficulties of codification ...”. See also Murase, International Law: An
Integrative Perspective on Transboundary Issues, pp. 113-115.

% Para. (4) of the commentary to draft art. 7 of the draft articles
on the law of the non-navigational uses of international watercourses,
Yearbook ... 1994, vol. Il (Part Two), para. 222, at p. 103.

% Para. (11) of the commentary to art. 3 of the articles on prevention
of transboundary harm from hazardous activities, Yearbook ... 2001,
vol. II (Part Two) and corrigendum, p. 146, paras. 97-98, at p. 154.

% Ibid.

5 Para. (8) of the commentary to draft art. 7 of the draft articles
on the law of the non-navigational uses of international watercourses,
Yearbook ... 1994, vol. Il (Part Two), at p. 104.

%8 Corfu Channel case, Judgment of April 9th, 1949, 1.C.J. Reports
1949, p. 4, at p. 22. Bannelier, “Foundational judgment or constructive
myth? ...”, pp. 246-247.

% Corfu Channel Case (see previous footnote), p. 18.

8 Craik, The International Law of Environmental Impact Assess-
ment ..., p. 64.

8 Ibid.

of vigilance and prevention which it implies, would not
be considered to have been exercised, if a party ... did
not undertake an environmental impact assessment on the
potential effects of such works”.®? The Court, in the recent
cases of Certain Activities Carried Out by Nicaragua in
the Border Area and Construction of a Road in Costa Rica
along the San Juan River, also stated that “to fulfil its ob-
ligation to exercise due diligence in preventing significant
transboundary environmental harm, a State must, before
embarking on an activity having the potential adversely
to affect the environment of another State, ascertain if
there is a risk of significant transboundary harm, which
would trigger the requirement to carry out an environ-
mental impact assessment”.®® The Court continued that
“to conduct a preliminary assessment of the risk posed by
an activity is one of the ways in which a State can ascer-
tain whether the proposed activity carries a risk of signifi-
cant transboundary harm”.%* Since the Court concluded
in the Pulp Mills case that “it may now be considered a
requirement under general international law to undertake
an environmental impact assessment where there is a risk
that the proposed industrial activity may have a signifi-
cant adverse impact in a transboundary context, in par-
ticular, on a shared resource”,® it can be concluded from
the fact of an environmental impact assessment carried
out by a State that the State necessarily knew, or ought to
have known, of a risk of significant transboundary harm.

4. DEGREE OF CARE

22. Since due diligence requires States to “act” so as not
to cause significant transboundary harm, it is necessary
to clarify the degree of care required of a State, that is,
the extent to which the behaviour of a State in a set of
given circumstances discharges the due diligence obliga-
tion.®® While the condition of knowledge is a subjective
element of due diligence, the degree of care constitutes
an objective element. Those are cumulative conditions.
In the theory and practice of international environmental
law, two categories of degree of care exist: “generally
accepted international ... standards” on the one hand and
“best practicable means” on the other hand.5

23. The former criteria, generally accepted international
standards, are “internationally agreed minimum stand-
ards set out in treaties or in the resolutions and decisions
of international bodies”.% For example, articles 207, 208
and 210 to 212 of the United Nations Convention on the
Law of the Sea provide for “generally accepted™* rules and

% Pylp Mills on the River Uruguay (see footnote 52 above),
para. 204.

8 Certain Activities Carried Out by Nicaragua in the Border Area
(Costa Rica v. Nicaragua) and Construction of a Road in Costa Rica
along the San Juan River (Nicaragua v. Costa Rica), Judgment, 1.C.J.
Reports 2015, p. 665, at pp. 706707, para. 104; see also ibid., p. 720,
para. 153.

5 Ibid., para. 154.

% Pulp Mills on the River Uruguay (see footnote 52 above),
para. 204. See also para. 55 below.

% Dupuy, “Due diligence in the international law of liability”,
pp. 369-379.

¢ Birnie, Boyle and Redgwell, International Law and the Environ-
ment, pp. 148-150; see also Plakokefalos, “Prevention obligations in
international environmental law”, pp. 32-36.

% Birnie, Boyle and Redgwell, International Law and the Environ-
ment, p. 149.
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standards* established through the competent international
organization or general diplomatic conference” (or similar
wording). Those provisions can incorporate recommenda-
tions and resolutions of international organizations, such as
the International Maritime Organization (IMO), into the ob-
ligations of the treaty by reference.®® Quite apart from their
incorporation by treaty, such criteria may require to be rec-
ognized as having the force of customary international law
by virtue of the obligation of due diligence if international
support is sufficiently widespread and representative.”

24. The latter criteria require States to employ the best
practicable means available to them at their disposal and
in accordance with their capabilities, so as to prevent trans-
boundary harm so far as possible.”* A typical example is
article 194, paragraph 1, of the United Nations Conven-
tion on the Law of the Sea which provides that “States
shall take ... all measures ... that are necessary to prevent,
reduce and control pollution of the marine environment
from any source, using for this purpose the best practicable
means at their disposal and in accordance with their capa-
bilities*”. In the application of that criterion, the regulatory
capacity and technology of the State concerned are taken
into account, so that a differentiated degree of care for dif-
ferent States is allowed.” The Commission confirmed such
consideration in its work on the prevention of transbound-
ary harm from hazardous activities, stating that:

the degree of care in question is that expected of a good Government.
It should possess a legal system and sufficient resources to maintain an
adequate administrative apparatus to control and monitor the activities.
It is, however, understood that the degree of care expected of a State
with a well-developed economy and human and material resources
and with highly evolved systems and structures of governance is dif-
ferent from States which are not so well placed. Even in the latter case,
vigilance, employment of infrastructure and monitoring of hazardous
activities in the territory of the State, which is a natural attribute of any
Government, are expected.”

Therefore, to fulfil the duty of due diligence under gen-
eral international law, States are required to use the best
practicable means at their disposal and in accordance with
their capabilities.

25. As regards the temporal scope of application, the
Commission has affirmed in its previous work that

The duty of prevention based on the concept of due diligence is not a one-
time effort but requires continuous effort. This means that due diligence
is not terminated after granting authorization for the activity and under-
taking the activity; it continues ... as long as the activity continues.™

% Boyle and Chinkin, The Making of International Law, p. 219.

" Birnie, Boyle and Redgwell, International Law and the Environ-
ment, p. 150.

" Ibid., p. 149.

2 1bid. See also Plakokefalos, “Prevention obligations in inter-
national environmental law”, pp. 32-36.

8 Para. (17) of the commentary to art. 3 of the articles on prevention
of transboundary harm from hazardous activities, Yearbook ... 2001,
vol. II (Part Two) and corrigendum, p. 146, paras. 97-98, at p. 155.

™ Para. (2) of the commentary to art. 12, ibid., p. 165. Although the
context is slightly different, the International Court of Justice stated in
the Pulp Mills case that “the obligation ... to prevent pollution ... is an
obligation to act with due diligence in respect of all activities which take
place under the jurisdiction and control of each party. It is an obligation
which entails not only the adoption of appropriate rules and measures, but
also a certain level of vigilance in their enforcement and the exercise of
administrative control applicable to public and private operators, such as
the monitoring of activities undertaken by such operators” (Pulp Mills on
the River Uruguay (see footnote 52 above), para. 197).

In that regard, the content of “due diligence” is not static,
and the degree of care may change over time. The Com-
mission stated that:

What would be considered a reasonable standard of care or due dili-
gence may change with time; what might be considered an appropriate
and reasonable procedure, standard or rule at one point in time may not
be considered as such at some point in the future. Hence, due diligence
in ensuring safety requires a State to keep abreast of technological
changes and scientific developments.™

The Seabed Disputes Chamber of the International Tri-
bunal for the Law of the Sea also held, as a matter of gen-
eral international law, that “‘due diligence’ is a variable
concept”, and that “[i]t may change over time as measures
considered sufficiently diligent at a certain moment may
become not diligent enough in light, for instance, of new
scientific or technological knowledge”.™

5. BURDEN OF PROOF AND STANDARD OF PROOF

26. In the Trail Smelter case, the Tribunal applied the
sic utere tuo principle only under the condition when “the
injury is established by clear and convincing evidence”.”’
In general, there are two main standards of proof: the
higher “beyond reasonable doubt” standard in a crim-
inal case and the lower standard of proof of a “balance
of probabilities” in a civil case.” The tribunal in the
Trail Smelter case appears to have set a higher standard
of proof for transboundary air pollution,”™ and the spe-
cial context and circumstances of that case should not
be overlooked. First, both parties referred the case to the
tribunal by special agreement. Therefore, the attitudes
of both parties were relatively cooperative for the reso-
lution of the dispute, and consequently they were able to
entrust the International Joint Commission established
pursuant to the Boundary Waters Treaty of 1909,% with
the scientific investigation.® Secondly, as a result of the
scientific examination, it was considered that the direc-
tion of the wind that carried pollution across the boundary
was unidirectional by reason of the geographical features
and resulting meteorological conditions prevailing in the
Columbia River valley.t? Those factors enabled the tri-
bunal to set a higher standard of proof in the case.

27. One can observe somewhat similar developments in
the Lac Lanoux case.®® The tribunal was established by

s Para. (11) of the commentary to art. 3, Yearbook ... 2001, vol. Il
(Part Two) and corrigendum, p. 146, paras. 97-98, at p. 154.

6 Responsibilities and obligations of States with respect to activities
in the Area (see footnote 37 above), para. 117.

" Trail Smelter (see footnote 41 above), p. 1965.

" Riddell and Plant, Evidence before the International Court of
Justice, p. 124; Valencia-Ospina, “Evidence before the International
Court of Justice”, p. 203.

" McCaffrey, “Of paradoxes, precedents, and progeny ...”, p. 39.

8 Boundary Waters Treaty [between the United States and Can-
ada] (Washington, D.C., 11 January 1909), in Charles I. Bevans, ed.,
Treaties and Other International Agreements of the United States of
America, 1776-1949, vol. 12 (Department of State publication 8761.
Released 1974), p. 319.

8 Trail Smelter (see footnote 41 above), p. 1918.

82 |bid., pp. 1943 and 1969-1974. See also Read, “The Trail Smelter
dispute [abridged]”, p. 27.

8 Affaire du Lac Lanoux (Spain, France), 16 November 1957,
UNRIAA, vol. XII (United Nations publication, Sales No. E.63.V.3),
pp. 281-317.
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compromis between the States. As for the fact-finding, the
tribunal stated that, “[i]t has not been clearly affirmed*
that the proposed works [i.e. the diversion of the waters
of the international river] would entail an abnormal risk in
neighbourly relations or in the utilization of the waters”.8
Therefore, the tribunal set a higher standard of proof.
However, in that case, the river flow was unidirectional so
that the chain of causation was relatively easy to establish
as well.

28. By contrast, when one of the parties refers a dis-
pute to an international court or tribunal on the basis of
an optional clause, compromissory clause or treaty, or
forum prorogatum, there tend to be different claims on
the facts and allocation of the burden of proof. In that
case, in accordance with the well-established principle of
onus probandi incumbit actori, it is for the party alleging
a fact to establish its existence.® However, it will be dif-
ficult for the (potentially) affected States to establish the
alleged facts by clear and convincing evidence, because
“the necessary information may largely be in the hands
of the party causing or threatening the damage”.®® That
is the main reason why a (potentially) affected State may
claim a shift or reversal of the burden of proof based on
the alleged precautionary principle. However, it may be
noted that the International Court of Justice pointed out
in the Pulp Mills case that the precautionary approach
does not necessarily operate “as a reversal of the burden
of proof”.&”

29. Inthatcase, the majority opinion preferred to resolve
the burden-shifting problem by requiring the other party
to cooperate “in the provision of such evidence as may
be in its possession that could assist the Court in resolv-
ing the dispute submitted to it”.% In the recent case of
the Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Croatia v. Serbia),
although the applicant claimed that “[t]he respondent is
best placed ... to provide explanations of acts which are
claimed to have taken place in a territory over which [the
respondent] exercised exclusive control”, the Court pri-
marily allocated the burden of proof to the party alleging
a fact, while it relied on the other party’s “duty to co-
operate” in good faith in matters of evidence.®® However,
the duty to cooperate in matters of evidence is a proced-
ural duty, noncompliance with which does not give rise to
State responsibility.®

8 1bid., p. 303. For the English text, see ILR, vol. 24 (1994), p. 101,
atp. 123.

% In the civil procedure of municipal courts, the result is the rule of
ei incumbit probatio qui dicit, non qui negat (the burden of proof lies
with who declares, not who denies).

8 Request for an Examination of the Situation in Accordance with
Paragraph 63 of the Court’s Judgment of 20 December 1974 in the
Nuclear Tests (New Zealand v. France) Case, 1.C.J. Reports 1995,
p. 288 (“Nuclear Tests I1”), Dissenting Opinion of Judge Weeramantry,
at p. 342.

8 Pulp Mills on the River Uruguay (see footnote 52 above),
para. 164.

% |bid., para. 163.

8 Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Croatia v. Serbia), Judgment, 1.C.J. Reports
2015, p. 3, at p. 73, paras. 170 and 173.

% Sandifer, Evidence before International Tribunals, pp. 112 and
117; Fukasaka, “Burdens of proof before international litigation: bur-
den of proof and producing evidence (1)”.

30. In contrast, Judge Greenwood suggested, in his sep-
arate opinion in the Pulp Mills case, a lessening of the
standard of proof in the circumstances of that case. Refer-
ring to the statement of the Court in the Application of the
on the Prevention and Punishment of the Crime of Geno-
cide (Bosnia and Herzegovina v. Serbia and Montene-
gro) that charges of conduct as grave as genocide require
“proof at a high level of certainty appropriate to the seri-
ousness of the allegation”,®* he indicated that it was im-
plicit “in that statement that a lower standard of proof is
acceptable in the case of other, less grave, allegations”.®
He concluded that “the nature of environmental disputes
is such that the application of the higher standard of proof
would have the effect of making it all but impossible for
a State to discharge the burden of proof™, and accordingly
the (potentially) affected State is required to establish the
facts on the balance of probabilities.®

31. Indeed, the International Court of Justice had al-
ready implied a “lessening of the standard of proof” in the
1949 Corfu Channel case,* stating:

It is true, as international practice shows, that a State on whose
territory or in whose waters an act contrary to international law has
occurred, may be called upon to give an explanation. ... But it cannot
be concluded from the mere fact of the control exercised by a State over
its territory and waters that that State necessarily knew, or ought to have
known, of any unlawful act perpetrated therein ...

On the other hand, the fact of this exclusive territorial control exer-
cised by a State within its frontiers has a bearing upon the methods
of proof available to establish the knowledge of that State as to such
events. By reason of this exclusive control, the other State, the victim
of a breach of international law, is often unable to furnish direct proof
of facts giving rise to responsibility. Such a State should be allowed a
more liberal recourse to inferences of fact and circumstantial evidence.
This indirect evidence is admitted in all systems of law, and its use is
recognized by international decisions. It must be regarded as of special
weight when it is based on a series of facts linked together and leading
logically to a single conclusion.*®

6. JURISDICTION AND CONTROL

32.  Asstated in Max Huber’s dictum in the Island of Pal-
mas case, the dominant criterion for identifying the State
that owes the obligation of protection is territorial juris-
diction.®® Territory is a primary basis of jurisdiction. Con-
sequently, when an activity occurs within the territory of

%t Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Mon-
tenegro), Judgment, I.C.J. Reports 2007, p. 43, at p. 130, para. 210. The
standard of proof, i.e., what a party must do in order to discharge the
burden of proof when that burden rests upon it, is essentially a com-
mon law tradition. In the civil law tradition, “[i]f the judge considers
himself to have been persuaded by the argument on a certain matter,
then the standard of proof has been met” (Romano, Alter and Shany,
The Oxford Handbook of International Adjudication, p. 860). Whereas
the International Court of Justice, being composed of the judges of
“the principal legal systems of the world” (article 9 of the Statute), had
long not referred to the standard of proof, in the case of the Application
of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia) (see footnote 89 above), it addressed that
concept for the first time.

9 Pulp Mills on the River Uruguay (see footnote 52 above), Sep-
arate Opinion of Judge Greenwood, para. 25.

% |bid., para. 26.

% See Del Mar, “The International Court of Justice and standards
of proof”.

% Corfu Channel case (see footnote 58 above), p. 18.

% Murase, International Law: An Integrative Perspective on Trans-
boundary Issues, p. 92.
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a State, the duty to protect falls firstly on that State. The
territoriality principle is not without exceptions,®” and there
may be a situation where extraterritorial application of a
domestic law is envisaged in the context of transboundary
atmospheric pollution.® On the other hand, in common
areas, such as the high seas and the airspace above the high
seas, there is no territorial link between a State and the ac-
tivity because of the location of the activity. In such situ-
ations, if the activity leads to significant adverse effects on
the atmosphere, the State exercising jurisdiction over the
area in question should comply with the duty to prevent.
An example is the introduction of substances or energy into
the atmosphere by vessels or aircraft flying its flag in the
area of other States or in areas beyond national jurisdiction,
such as the high seas and the airspace above the high seas.

33. It may be noted that there has been a shift of empha-
sis from “jurisdiction” to “control” in exercising the State
obligation of prevention. As both principle 21 of the
Stockholm Declaration and principle 2 of the Rio Dec-
laration use the disjunctive conjunction “or”, the term
“control” is distinct from the term “jurisdiction”,® The
two concepts have acquired a special meaning, to the ef-
fect that “activities within their ... control” are treated on
a separate and independent basis.’® In its previous work,
the Commission considered that

" 1bid., pp. 54-57 and 295-304; American Law Institute, Restate-
ment of the Law (Third), sect. 401 and introductory note, pp. 230-234;
Mann, “The doctrine of jurisdiction in international law”, pp. 39-41;
Mann, “The doctrine of international jurisdiction revisited after twenty
years”, pp. 5-10; Meng, “Extraterritorial effects of administrative, judi-
cial and legislative acts”, p. 340; Kamminga, “Extraterritoriality”.

% Section 4 of the Singapore Transboundary Haze Pollution Act
2014 (No. 24 of 2014; 5 August 2014, Government Gazette, Acts
Supplement, No. 28), stipulates for extraterritorial application that
“[t]his Act shall extend to and in relation to any conduct or thing out-
side Singapore which causes or contributes to any haze pollution in
Singapore.” It was explained by the Minister for the Environment
and Water Resources, D. Vivian Balakrishnan, before Parliament that
“[b]ecause we are addressing transboundary haze pollution, an extrater-
ritorial approach is necessary for the law to be effective. This exercise
of extraterritorial jurisdiction under this Bill is in line with international
law, specifically the objective territorial principle” (Parliament of Sin-
gapore, Official Reports, vol. 92, No. 12, Session 2, 4 August 2014). It
may be noted, however, that the ASEAN Agreement on Transboundary
Haze Pollution is now effective (having entered into force on 25 No-
vember 2003, see http://haze.asean.org/status-of-ratification/; to date,
all the ASEAN member States are parties, since Indonesia, the tenth
ASEAN member State to do so, ratified the Agreement on 14 October
2014); therefore, it may not be necessary to resort to extraterritorial
application of a domestic law, since the same objective can be achieved
by application of the Convention, the method which is normally more
desirable. However, if the measures contemplated under the Act extend
beyond the scope of the Agreement, that part of the measures may be
considered either as opposable or non-opposable in view of the legit-
imacy and effectiveness of the measures in question. See Murase, “Uni-
lateral measures and the concept of opposability in international law”,
in Murase, International Law: An Integrative Perspective on Trans-
boundary Issues, pp. 214-266.

% However, there is a difference between the wording of the Stock-
holm Declaration, principle 21, and the observation of the advisory
opinion in the Nuclear Weapons case (Legality of the Threat or Use of
Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 226). While
principle 21 provides for “activities within their jurisdiction or control”,
the International Court of Justice used the coordinate conjunction, stating
“activities within their jurisdiction and control” (ibid., p. 242, para. 29).
One observer considers that “[i]t constrains the application of the prin-
ciple by limiting extraterritorial application.” Brown Weiss, “Opening the
door to the environment and to future generations”, p. 340.

100 Sphn, “The Stockholm Declaration on the Human Environment”,
p. 493; Murase, International Lawmaking, pp. 421-422 (in Japanese),
Chinese translation, pp. 210-212.

[tThe function of the concept of “control” in international law is to
attach certain legal consequences to a State whose jurisdiction over
certain activities or events is not recognized by international law; it
covers situations in which a State is exercising de facto jurisdiction,
even though it lacks jurisdiction de jure.1%

Therefore, jurisdiction refers to “legal” ties, whereas
“control” refers to the factual capacity of effective control
over activities outside the jurisdiction of a State. As for
the concept of “control”, the International Court of Justice
stated in the Namibia case that

[t]he fact that South Africa no longer has any title to administer the
Territory [of Namibia] does not release it from its obligations and re-
sponsibilities under international law towards other States in respect of
the exercise of its powers in relation to this Territory. Physical control
of a territory, and not sovereignty or legitimacy of title, is the basis of
State liability for acts affecting other States*.10?

34. In line with the jurisprudence of international courts
and tribunals, the Special Rapporteur concludes that, in
the context of transboundary atmospheric pollution, the
principle sic utere tuo ut alienum non laedas has now been
confirmed as a principle of general international law.1%®

B. The duty to mitigate the risk
of global atmospheric degradation

1. THE sIC UTERE TUO PRINCIPLE IN THE GLOBAL CONTEXT

35. Asdiscussed above (para. 12 of the present report),
in the draft guidelines, the sic utere tuo principle has
two distinct dimensions, one in a transboundary context
and the other in the global context. That differentiation
should be viewed in line with the judgment in the Pulp
Mills case by the International Court of Justice, which
distinguished two different forms of obligations flowing
from the principle.’® One is the sic utere tuo principle
in the narrow sense, as formulated in the Trail Smelter
award, the other being the broader interpretation extend-
ing beyond the transboundary perspective. In one way,
the Court in Pulp Mills limited the scope of application
of the principle to damage to the environment of another
State, stating that “[a] State is ... obliged to use all the
means at its disposal in order to avoid activities which
otake place in its territory, or in any area under its juris-
diction, causing significant damage to the environment
of another State*”,!% a formula which, according to the
Court, is derived from the judgment in the Corfu Chan-
nel case.!%® In another way, the Court interpreted the sic
utere tuo principle in the broader sense, affirming that

101 Para. (12) of the commentary to art. 1 of the articles on prevention
of transboundary harm from hazardous activities, Yearbook ... 2001,
vol. II (Part Two) and corrigendum, p. 146, paras. 97-98, at p. 151.

102 ] egal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding Security
Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971,
p. 16, at p. 54, para. 118.

103 See Yearbook ... 2015, vol. I (Part One), document A/CN.4/681,
para. 58.

104 See  Bannelier,
myth? ...”, p. 251.

105 Pylp Mills on the River Uruguay (see footnote 52 above),
para. 101.

106 |bid., para. 101. The Court affirmed in the Corfu Channel case
“every State’s obligation not to allow knowingly its territory to be used
for acts contrary to the rights of other States”. Corfu Channel case (see
footnote 58 above), p. 22.

“Foundational judgment or constructive
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the principle has since been expanded in scope to encom-
pass a broader geographical context, by referring to the
Nuclear Weapons advisory opinion'® that “the general
obligation of States to ensure that activities within their
jurisdiction and control respect the environment of other
States or of areas beyond national control*”.1%

36. In his second report, the Special Rapporteur stated
that the sic utere tuo ut alienum non laedas principle,
whose application was initially limited to the relationship
with an “adjacent State” sharing a common territorial
border, has subsequently been widened to include global
atmospheric issues.’® While the traditional principle dealt
only with transboundary harm to other States in a narrow
sense, it has evolved to extend the territorial scope so as to
address the global commons per se.™® In principle 21 of the
Stockholm Declaration, the principle was reformulated,
providing that “States have ... the responsibility [devoir]
to ensure that activities within their jurisdiction or control
do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction*.”
That part of the principle was reiterated in principle 2 of
the Rio Declaration. The areas beyond the jurisdiction and
sovereignty of any State, generally referred to as “global
commons”, are understood to include the high seas, outer
space and the global atmosphere.'* Although the atmos-
phere, which is not an area-based notion, does not con-
form to the notion of “areas beyond the limits of national
jurisdiction”, it is nonetheless clear that the atmosphere
existing above those areas is now covered by principle 21
of the Stockholm Declaration.*2

37. It is notable that the sic utere tuo principle encoun-
ters certain evidentiary difficulties when it is applied to
global issues, such as long-distance, transcontinental air
pollution, ozone depletion and climate change. In such
cases, the chain of causation, i.e. the physical link between
cause (activity) and effect (harm), is difficult to prove,
because of the widespread, long-term and cumulative
character of their effects. The adverse effects, because of
their complex and synergistic nature, result from multiple
sources and any single activity is not sufficiently attrib-
utable to such adverse effects. In the global setting, virtu-
ally all States are likely to be responsible States as well
as injured States. Consequently, even where actual harm
has occurred, it is difficult, if not impossible, to identify a
single responsible State of origin.*® The difficulty of es-

w7 See footnote 99 above.

18 pylp Mills on the River Uruguay (see footnote 52 above),
para. 193.

109 See Yearbook ... 2015, vol. Il (Part One), document A/CN.4/681,
paras. 52-57.

10 Hangin, Transboundary Damage in International Law, p. 191.

1 |bid., pp. 191-193; Boyle, “State responsibility for breach of ob-
ligations to protect the global environment”.

112 Birnie, Boyle and Redgwell, International Law and the Envir-
onment, p. 143, citing the preambles of the United Nations Framework
Convention on Climate Change and other global conventions.

3 In contrast, an “injured State” for the purpose of the law of
State responsibility may be identified even in that case. According
to article 42 (b) (i) of the draft articles on responsibility of States for
internationally wrongful acts, where the obligation breached is owed
to the international community as a whole, a specially affected State
is considered to be an injured State. According to the commentary,
“[e]ven in cases where the legal effects of an internationally wrongful
act extend by implication ... to the international community as a whole,

tablishing the causal link between the wrongful act and
the harm suffered has already been acknowledged by the
Convention on Long-range Transboundary Air Pollution.
Article 1 of that Convention characterizes long-range
transboundary air pollution as pollution “at such a dis-
tance that it is not generally possible to distinguish the
contribution of individual emission sources or groups of
sources”. Notwithstanding that definition, the Conven-
tion enshrines principle 21 of the Stockholm Declaration
in the preambular paragraph as a “common conviction”.
The Vienna Convention for the Protection of the Ozone
Layer and the United Nations Framework Convention on
Climate Change recognize the above difficulties as well.
However, they also expressly incorporate principle 21 of
the Stockholm Declaration into their preambles and there-
fore can lead it to be considered an integral component of
international law."**

38. In fact, it was confirmed in the International Court
of Justice advisory opinion on Nuclear Weapons that the
terms of principles 21 of the Stockholm Declaration and
principle 2 of the Rio Declaration are “now part of the cor-
pus of international law relating to the environment”.'® In
the Gabcikovo-Nagymaros case, the Court reaffirmed this
view, recognizing further that “it has recently had occa-
sion to stress ... the great significance that it attaches to
respect for the environment, not only for States but also
for the whole of mankind*”.**® The Court also cited the
same paragraph in the Pulp Mills case.’” In addition, in
the Iron Rhine Railway case, the tribunal stated that “En-
vironmental law ... require[s] that where development
may cause significant harm to the environment there is
a duty to prevent, or at least mitigate, such harm ... This
duty ... has now become a principle of general inter-
national law.”®® Those cases have confirmed the prin-
ciple of not causing significant harm to the atmospheric

the wrongful act may have particular adverse effects on one State or on
a small number of States”. Para. (12) of the commentary to art. 42 of
the articles on responsibility of States for internationally wrongful acts,
Yearbook ... 2001, vol. IT (Part Two) and corrigendum, at p. 119. An ex-
ample given in the commentary is the pollution of the high seas, which
constitutes a breach of the customary rule, where such pollution has a
particular impact on the territorial sea of a particular State. In that case,
according to one commentator, “the breach exists in respect of all other
States, but among these the coastal State which is particularly affected
by the pollution is to be considered as ‘specially’ affected” (Gaja, “The
concept of an injured State”, p. 947). The same can be applied, for ex-
ample, to acid rain damage resulting from transboundary air pollution
or damage caused by the ozone hole.

14 Yoshida, The International Legal Régime for the Protection of
the Stratospheric Ozone Layer, pp. 62—67; Fitzmaurice, “Responsi-
bility and climate change”, pp. 117-118.

115 | egality of the Threat or Use of Nuclear Weapons (see foot-
note 99 above), pp. 241-242, para. 29.

18 Gabcikovo-Nagymaros (see footnote 48 above), para. 53.

2 pulp Mills on the River Uruguay (see footnote 52 above),
para. 193.

18 Iron Rhine (“ljzeren Rijn’’) Railway case (see footnote 49 above),
para. 59. It may have been premature to say that Principle 21 was only a
starting point and that the principle had not yet entered into customary
international law at the time of the adoption of the Stockholm Dec-
laration in 1972. However, subsequent developments of jurisprudence,
such as the 1995 Nuclear Tests |1 case (see footnote 86 above), the 1996
Nuclear Weapons case (see footnote 99 above), the 1997 Gabcikovo-
Nagymaros case (see footnote 48 above) and the 2010 Pulp Mills on
the River Uruguay (see footnote 52 above) case, confirm the customary
status of the principle, consolidated by State practice and opinio juris
as well: see Birnie, Boyle and Redgwell, International Law and the
Environment, p. 143; Galizzi, “Air, atmosphere and climate change”.
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environment of other States, not limited exclusively to
adjacent States, as an established principle of customary
international law.

2. PrEcAUTION

39. In the context of the protection of the atmosphere
from global atmospheric degradation, substantive ob-
ligations incorporated in the relevant conventions are
those of precautionary measures. Unlike the “preventive
measures” that are based on scientific knowledge, pre-
caution is addressed where there exists no sufficient sci-
entific certainty. Thus, in dealing with the protection of
the atmosphere, consideration of precaution is inevitable.
Precaution is distinguished into two types: one is “precau-
tionary measures” (precautionary approach) and the other
the “precautionary principle”. While the former implies
administrative measures implementing the rules of pre-
caution, the latter is a legal principle to be applicable
before a court of law, the main function of which is to shift
the burden of proof from the party alleging the existence
of damage to the defendant party, who is required to prove
non-existence of the damage.'*® While there are a few
conventions providing for a precautionary principle,'?
international courts and tribunals have thus far never rec-
ognized the precautionary principle as customary inter-
national law, although it has been invoked several times
by claimants.'? It should thus be considered inappropriate
to refer to a precautionary principle in the present guide-
lines.’?? As mentioned above, the law relating to degrada-

19 In adopting the 2000 Cartagena Protocol on Biosafety, States
opted for “precautionary approach” rather than “precautionary prin-
ciple” as reflected in its preamble (De Sadeleer, “The principles of pre-
vention and precaution in international law ...”, pp. 191-192). On this
continuing discourse, see Wiener, “The rhetoric of precaution”.

120 For example, 1996 Protocol to the Convention on the Preven-
tion of Marine Pollution by Dumping of Wastes and Other Matter and
the 2001 Stockholm Convention on Persistent Organic Pollutants. De
Sadeleer, “The principles of prevention and precaution in international
law ...”, pp. 186-187. Trouwborst, Evolution and Status of the Precau-
tionary Principle in International Law, p. 15; Wiener, “Precaution”,
p. 601. See Cancado Trindade, “Principle 15: Precaution”, pp. 417-421.

121 The order of the International Tribunal for the Law of the Sea
on the provisional measures of 27 August 1999 in the cases of South-
ern Bluefin Tuna (New Zealand v. Japan; Australia v. Japan) held that
the parties should “act with prudence and caution* to ensure that ef-
fective conservation measures are taken to prevent serious harm to the
stock of southern bluefin tuna”, but the Tribunal avoided referring to
the “precautionary principle” that had been invoked by the applicants.
(Southern Blue Fin Tuna (New Zealand v. Japan; Australia v. Japan),
Provisional Measures, Order of 27 August 1999, International Tribunal
for the Law of the Sea, ITLOS Reports 1999, p. 280, at para. 77; this
Order was nullified by the subsequent award by the Arbitral Tribunal
of 4 August 2000: Southern Bluefin Tuna (New Zealand—Japan, Aus-
tralia-Japan), 4 August 2000, UNRIAA, vol. XXIII, pp. 1-57). In the
Mox Plant (Ireland v. United Kingdom) case, the Tribunal again re-
ferred to “prudence and caution” rather than the “precautionary prin-
ciple” (Provisional Measures, Order of 3 December 2001, ITLOS Re-
ports 2001, p. 95, para. 84). The phrase was repeated by the Tribunal
in the Land Reclamation in and around the Straits of Johor (Malaysia
v. Singapore) (Order of 8 October 2003, ITLOS Reports 2003, p. 10, at
para. 99). See De Sadeleer, “The principles of prevention and precau-
tion in international law ...”, pp. 189 and 208.

2 n drawing up the 2013 understanding, this difference was
stressed by the Special Rapporteur and it was agreed that “precaution-
ary approach/measures” could be dealt with in the draft guidelines,
if not the “precautionary principle” (noting however the phrase “but
without prejudice to” in the said understanding). The present guidelines
proposed by the Special Rapporteur do not refer to either of the two
concepts. The concept of precautionary approach/measures is naturally
implicit in draft guideline 3 (a) below.

tion of the atmosphere is based on the idea of precaution
and the relevant conventions incorporate the precaution-
ary approaches/measures, either explicitly or implicitly,
as essential elements for the obligation of States to mini-
mize the risk of atmospheric degradation.

40. On the basis of the foregoing, the following draft
guideline is proposed:

“Draft guideline 3. Obligation of States
to protect the atmosphere

“States have the obligation to protect the atmos-
phere from transboundary atmospheric pollution and
global atmospheric degradation.

“(a) Appropriate measures of due diligence shall
be taken to prevent atmospheric pollution under inter-
national law.

“(b) Appropriate measures shall be taken to mini-
mize the risk of atmospheric degradation in accordance
with relevant conventions.”

C. The duty to assess environmental impacts

41. One of the important obligations of States in pro-
tecting the atmosphere by preventing atmospheric pollu-
tion and minimizing the risk of atmospheric degradation
is to conduct an appropriate environmental impact
assessment. In the recent case of the International Court
of Justice on the Construction of a Road in Costa Rica
along the San Juan River (Nicaragua v. Costa Rica), the
Court affirmed that

a State’s obligation to exercise due diligence in preventing significant
transboundary harm requires that State to ascertain whether there is a
risk of significant transboundary harm prior to undertaking an activity
having the potential adversely to affect the environment of another
State. If that is the case, the State concerned must conduct an environ-
mental impact assessment'?®

and concluded that the State in question had

not complied with its obligation under general international law to per-
form an environmental impact assessment prior to the construction of
the road.!?

It may be noted that

an environmental impact assessment plays an important and even cru-
cial role in ensuring that the State in question is acting with due dili-
gence under general international environmental law.!?

1. EVOLUTION OF ENVIRONMENTAL IMPACT
ASSESSMENT IN INTERNATIONAL LAW

42. Environmental impact assessment, a process which
identifies and analyses the environmental impact of a cer-
tain project, plan or programme,'?® was first introduced in

128 Construction of a Road in Costa Rica along the San Juan River
(see footnote 63 above), para. 153.

124 1bid., para. 168.

125 1bid., Separate Opinion of Judge Hisashi Owada, para. 18.

126 Epiney, “Environmental impact assessment”; Sands and Peel,

Principles of International Environmental Law, 3rd ed., pp. 601-623;
Elias, “Environmental impact assessment”; Glasson, Therivel and
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the 1969 National Environmental Policy Act of the United
States of America. Today, more than 130 States around
the world have followed or adapted the model of environ-
mental impact assessment in their national legislation.t?”
At the international level, environmental impact assess-
ment is said to have emerged after the United Nations
Conference on the Human Environment, held in Stock-
holm in 1972. Even though the Stockholm Declaration did
not expressly refer to environmental impact assessment, its
principles 14 and 15 have been interpreted as implying the
rationale underlying environmental impact assessment.!?
Furthermore, principle 17 of the Rio Declaration provides,
framed as a mandatory action (although the Declaration
itself'is a non-binding instrument): “Environmental impact
assessment, as a national instrument, shall be undertaken
for proposed activities that are likely to have a significant
adverse impact on the environment and are subject to a de-
cision of a competent national authority.”

43. Today, environmental impact assessment has been
widely adopted in international legal systems and included
in numerous international conventions.*® It is defined as “a
national procedure for evaluating the likely impact of a pro-
posed activity on the environment” (Convention on Envir-
onmental Impact Assessment in a Transboundary Context
[hereinafter, “Espoo Convention™], art. 1 (vi)). A number
of international judicial precedents have confirmed the
requirements of environmental impact assessment.** Gen-
erally, it is used as a legal technique for rendering pos-
sible integration of environmental considerations into the
decision-making process, proposing possible measures
to mitigate adverse environmental effects and describ-
ing alternatives that are less harmful to the environment,
helping the decision maker to evaluate a project and then
make a decision as to whether to implement the project or
not, and enabling possible affected persons to participate

Chadwick, Introduction to Environmental Impact Assessment; Hunter,
“International environmental law: sources, principles and innova-
tions”; Anton, “Case concerning pulp mills on the River Uruguay
(Argentina v Uruguay) ...”; Hua, “The evolution and implementation
of environmental impact assessment in international law”. See also
Robinson, “International trends in environmental impact assessment™;
Gray, “International environmental impact assessment”; Knox, “The
myth and reality of transboundary environmental impact assessment”;
Knox, “Assessing the candidates for a global treaty on transbound-
ary environmental impact assessment”; Kersten, “Rethinking trans-
boundary environmental impact assessment”; Edwards, “A review of
the Court of Justice’s case law in relation to waste and environmental
impact assessment: 1992-20117; Peters, “Minimize risk of carbon
sequestration through environmental impact assessment and strategic
environmental assessment”.

121 Kersten, “Rethinking transboundary environmental impact
assessment”, p. 176; Rasband, Salzman and Squilace, Natural
Resources Law and Policy, p. 253.

128 Principles 14 and 15 of the Stockholm Declaration (see foot-
note 44 above) provide as follows:

“Principle 14

“Rational planning constitutes an essential tool for reconciling any
conflict between the needs of development and the need to protect and
improve the environment.”

“Principle 15

“Planning must be applied to human settlements and urbanization
with a view to avoiding adverse effects on the environment and obtain-
ing maximum social, economic and environmental benefits for all. In
this respect, projects which are designed for colonialist and racist domi-
nation must be abandoned.”

129 See paras. 44-50 below.

130 See paras. 52-58 below.

in the decision-making process, etc.’® Furthermore, it is
regarded as necessary to understand the environmental
impacts of a project as early as possible, in order to pre-
vent, reduce or control environmental harm.**? Moreover,
in the context of the principle of sustainable development,
it is also a legal technique for reconciling socioeconomic
development and environmental protection, with a view to
striking a proper balance for sustainable development.'®®
Environmental impact assessment itself is a procedure and
neither compels by itself “a particular result, nor imposes
substantive environmental standards”.*

2. TREATIES

44. There is so far no comprehensive global convention
governing transboundary environmental impact assess-
ment; instead, States have addressed the subject mainly
through a series of regional or sectoral treaties. As a
result, environmental impact assessment regimes vary
from region to region and from resource to resource.* A
large number of conventions include provisions requiring
an environmental impact assessment, of which the field of
marine environmental protection is of special importance
for the development of the process.’*® The following con-
ventions refer in different ways to the obligation to conduct
an environmental impact assessment: (a) Convention on
the Prevention of Marine Pollution by Dumping of Wastes
and Other Matter (hereinafter, “London Convention”)
(arts. 4 and 5, and the 1996 Protocol thereto, annexes Il
and IIT); (b) United Nations Convention on the Law of the
Sea (art. 206); (c) Kuwait Regional Convention for Co-
operation on the Protection of the Marine Environment
from Pollution (art. XI); (d) Convention for Co-operation
in the Protection and Development of the Marine and
Coastal Environment of the West and Central African Re-
gion (art. 13); (e) Convention for the Protection of the
Marine Environment and Coastal Area of the South-East
Pacific (art. 8); (f) Regional Convention for the Conser-
vation of the Red Sea and Gulf of Aden Environment
(art. XI); (g) Convention for the Protection and Devel-
opment of the Marine Environment of the Wider Carib-
bean Region (art. 12); (h) Convention for the Protection,
Management and Development of the Marine and Coastal
Environment of the Western Indian Ocean of 1985 and the
Amended Nairobi Convention for the Protection, Man-
agement and Development of the Marine and Coastal En-
vironment of the Western Indian Ocean of 2010 (art. 14);
(i) Convention for the Protection of the Natural Resources
and Environment of the South Pacific Region (hereinaf-
ter, “Noumea Convention”) (art. 16); (j) Convention for
the Protection of the Marine Environment and the Coastal
Region of the Mediterranean (art. 4); and the Protocol for
the Protection of the Mediterranean Sea against Pollution
resulting from Exploration and Exploitation of the Con-
tinental Shelf and the Seabed and its Subsoil (art. 5) and

131 Epiney, “Environmental impact assessment”, p. 581.
132 1hid., p. 580.

133 Bates, Environmental Law in Australia, p. 307.

134 Elias, “Environmental impact assessment”, p. 227.

1% For a discussion as to why a global treaty on environmental
impact assessment remains elusive, see Knox, “Assessing the candi-
dates for a global treaty on transboundary environmental impact assess-
ment”; see also Kersten, “Rethinking transboundary environmental
impact assessment”, p. 178.

13 Epiney, “Environmental impact assessment”, p. 582.
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the Protocol on Integrated Coastal Zone Management in
the Mediterranean (art. 19) thereto; (k) Framework Con-
vention for the Protection of the Marine Environment of
the Caspian Sea (art. 17) and the Protocol for the Protec-
tion of the Caspian Sea from Pollution from Land-based
Sources and Activities thereto (art. 12; a further protocol
on environmental impact assessment in a transboundary
context is scheduled to be adopted in 2016%).

45. Conventions in other fields of international envir-
onmental law also provide for an environmental impact
assessment: (a) Convention on the Protection of the En-
vironment between Denmark, Finland, Norway, and Swe-
den (art. 6); (b) ASEAN [Association of Southeast Asian
Nations] Agreement on the Conservation of Nature and
Natural Resources (art. 14, para. 1); (C) Agreement on Air
Quality between Canada and the United States of America
(art. V);2% (d) United Nations Framework Convention on
Climate Change (art. 4, para. 1 (f)); (e) Convention on
Biological Diversity (art. 14, para. 1); (f) Protocol on En-
vironmental Protection to the Antarctic Treaty (art. 8);
(9) Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal
(art. 4, para. 2 (f)); (h) Convention on the Protection and
Use of Transboundary Watercourses and International
Lakes 1992 (arts. 3, para. 1 (h), and 9, para. 2 (j)).

46. It is noteworthy that several multilateral finan-
cial institutions insist that the borrower States conduct
an environmental impact assessment as a condition of
their lending activities. The pertinent instruments of the
International Bank for Reconstruction and Development
(World Bank) provide for its own assessment proced-
ures, which are laid down in the World Bank environ-
mental assessment operational policy 4.01 (January 1999,
revised in April 2013, under further review at the time
of writing), according to which the World Bank requires
an environmental impact assessment of projects proposed
for financing. In the course of the assessment, an array of
factors are to be taken into consideration, including the
natural environment, human health and safety, social as-
pects and transboundary and global environmental impli-
cations, and public participation has to be guaranteed. The
World Bank is free to refuse financing of a project that
may have harmful consequences for the environment. The
purpose of imposing this obligation is to help ensure that
the projects are environmentally sound and sustainable
with a view to improving its decision-making.™ It may
be noted that the newly established Asian Infrastructure
Investment Bank has also proposed certain environmental
assessment provisions.4

7 To be the Protocol on Environmental Impact Assessment in a
Transboundary Context to the Framework Convention for the Protec-
tion of the Marine Environment of the Caspian Sea.

138 United Nations, Treaty Series, vol. 1852, No. 31532, p. 79.

1% Epiney, “Environmental impact assessment”, pp. 582-583; see
also Sands, Principles of International Environmental Law, 2nd ed.,
pp. 821-822. For similar environmental assessment guidelines adopted
by the African Development Bank, the Asian Development Bank and
the Inter-American Development Bank, see Handl, Multilateral Devel-
opment Banking .... See also International Seabed Authority, Recom-
mendations for the guidance of contractors for the assessment of the
possible environmental impacts arising from exploration for marine
minerals in the Area, document ISBA/19/LTC/8.

140 See Asian Infrastructure Investment Bank, Environmental and
Social Framework, February 2016, available from www.aiib.org.

47. The leading multilateral instrument in the field of en-
vironmental impact assessment is the Espoo Convention,
which is particularly important in the development of the
environmental impact assessment regime in international
law. The Convention sets out the obligations of parties to
assess the environmental impact of certain activities at an
early stage of planning and it also lays down the general
obligation of States to notify and consult each other on
all major projects under consideration that are likely to
have a significant adverse environmental impact across
boundaries.’ Since it was adopted under the auspices of
the United Nations Economic Commission for Europe
(UNECE), the geographical scope of the Espoo Conven-
tion was at first limited to parties in the UNECE region
(45, including the European Union). However, following
the entry into force of its first amendment on 26 August
2014, the Convention is now open to all States Members
of the United Nations, which it is expected will play an
important role in international law, further advancing en-
vironmental impact assessment as an important tool for
sustainable development.242

48. According to its article 2, paragraph 1, the general
purpose of the Espoo Convention is the commitment of
parties to take all appropriate and effective measures to
prevent, reduce and control significant adverse trans-
boundary environmental impact from proposed activ-
ities. Therefore, according to article 2, paragraph 2, the
parties are required to establish an environmental impact
assessment procedure for certain activities within their
jurisdiction that are likely to have a “significant adverse
transboundary impact”; moreover, the parties have the
obligation to notify and consult with potentially affected
States regarding the expected transboundary effects of
the activity (art. 2). According to article 1 on definitions,
“proposed activities” means any activity or any major
change to an activity subject to a decision of a compe-
tent authority in accordance with an applicable national
procedure; “environmental impact assessment” means a
national procedure for evaluating the likely impact of a
proposed activity on the environment; “impact” means
any effect caused by a proposed activity on the environ-
ment including human health and safety, flora, fauna, soil,
air, water, climate, landscape and historical monuments
or other physical structures or the interaction among these
factors, and also includes effects on cultural heritage or
socioeconomic conditions resulting from alterations to
those factors; “transboundary impact” means any impact,
not exclusively of a global nature, within an area under
the jurisdiction of a Party caused by a proposed activity
the physical origin of which is situated wholly or in part
within the area under the jurisdiction of another Party.
More detailed procedural obligations are laid down in the
other provisions of the Convention. The significance of
the Convention lies in the fact that it provides for rather
detailed and precise standards as regards the manner of
carrying out an environmental impact assessment.'* The
Espoo Convention has been applied with notable fre-
quency, which reflects the increase in the number of par-
ties, but also indicates that States consider transboundary

1 See www.unece.org/env/eia/eia.html.

1“2 UNECE, “UNECE Espoo Convention on environmental impact
assessment becomes a global instrument” (27 August 2014), press
release, 27 August 2014, available from www.unece.org Media.

143 Epiney, “Environmental impact assessment”, p. 584.
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environmental impact assessment as a valuable pro-
cedure for informing and consulting the authorities and
the public of neighbouring countries. In 2003, the Con-
vention was supplemented by the Protocol on Strategic
Environmental Assessment (entered into force in 2011).
The Protocol lays the groundwork for sustainable devel-
opment: it ensures that parties integrate environmental,
including health, considerations and public concerns into
their plans and programmes and, to the extent possible,
also into policies and legislation, at the earliest stages. As
of January 2016, there were 26 parties to the Protocol,
including the European Union.*

49. Transboundary environmental impact assessment
has also been adopted by the European Union, which has
issued directives that require a member State to assess the
impact of a project on the environment of other member
States. The original environmental impact assessment
directive (85/337/EEC) has been in force since 1985 and
applies to a wide range of public and private projects,
as defined in annexes I and I1.2*°* The directive has been
amended three times, in 1997, 2003 and 2009, respect-
ively. Directive 97/11/EC brought its content into line
with the Espoo Convention, widening its scope of regu-
lation by increasing the types of projects covered and the
number of projects requiring mandatory environmental
impact assessment (annex | to the Directive). It also pro-
vided for new screening arrangements, including new
screening criteria (annex III to the Directive) for annex II
projects and established minimum information require-
ments. Directive 2003/35/EC was aimed at aligning the
provisions on public participation with the Convention on
Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters.
Directive 2009/31/EC amended annexes | and Il of direc-
tive 85/337/EEC by adding projects related to the trans-
port, capture and storage of carbon dioxide. Directive
85/337/EEC and its three amendments were codified by
directive 2011/92/EU of 13 December 2011. Directive
2011/92/EU was amended in 2014 by directive 2014/52/
EU, which entered into force on 15 May 2014 to simplify
the rules for assessing the potential effects of projects on
the environment.* It is in line with the drive for smarter
regulation in order to reduce administrative burdens. It
also improves the level of environmental protection, with
a view to making business decisions on public and private
investments more sound, predictable and sustainable in
the longer term. The new approach pays greater attention
to threats and challenges that have emerged since the ori-
ginal rules came into force over 30 years ago. That means
that more attention is paid to areas such as resource effi-
ciency, climate change and disaster prevention, which are
now better reflected in the assessment process.*’ In com-

144 See Multilateral Treaties Deposited with the Secretary-General,
C.N.244.2017.TREATIES-XXVII.4.b, available from https://treaties
.un.org, Depositary, Status of Treaties, chapter XXVII, Environment.

145 Kersten, “Rethinking transboundary environmental impact
assessment”, pp. 179-180.

146 See  European Commission, “Environmental impact assess-
ment—EIA”, available from http://ec.europa.eu/environment/eia/eia-
legalcontext.htm.

7 The main amendments of EIA Directive 2014/52/EU are as fol-
lows: (a) member States now have a mandate to simplify their different
environmental assessment procedures; (b) time frames are introduced
for the different stages of environmental assessments: screening deci-
sions should be taken within 90 days (although extensions are possible)

parison with a large number of international instruments,
the environmental impact assessment directive contains
rather detailed provisions that have also been specified
by many rulings of the European Court of Justice.X*® The
Court has thus contributed in a decisive way to the effec-
tiveness of the directive, while its formulations still leave
notable discretion to member States.'*

50. The Protocol on Environmental Protection to the
Antarctic Treaty incorporates a more progressive form
of environmental impact assessment. Article 8, para-
graph 1, provides that proposed activities shall be subject
to the procedures set out in annex | to the Protocol for
prior assessment of the impacts of those activities on the
Antarctic environment. If a proposed activity is found to
cause “less than a minor or transitory impact”, that activity
may proceed. If it is not so found, an initial environmental
evaluation will be prepared, and if it is found that there
is “minor or transitory impact”, the activity may proceed
under appropriate procedures of monitoring, assessment
and verification of the impact of the activity. If it is found
that there is “more than a minor or transitory impact”, a
comprehensive evaluation will be circulated to all parties
and made publicly available, and considered by the Con-
sultative Meeting. That represents an advanced version of
how the requirement for an environmental impact assess-
ment operates and is more likely to be acceptable within
defined contexts such as Antarctica.*>®

3. NON-BINDING INSTRUMENTS

51. With regard to non-binding instruments on the sub-
ject of environmental impact assessment, the following
instruments are noteworthy: (a) draft principles of conduct
in the field of the environment for the guidance of States

and public consultations should last at least 30 days — member States
also need to ensure that final decisions are taken within a “reasonable
period of time”; (C) the screening procedure, determining whether an
EIA is required, is simplified. Decisions must be duly motivated in the
light of the updated screening criteria; (d) EIA reports are to be made
more understandable for the public, especially as regards assessments of
the current state of the environment and alternatives to the proposal in
question; () the quality and the content of the reports will be improved.
Competent authorities will also need to prove their objectivity to avoid
conflicts of interest; (f) The grounds for development consent decisions
must be clear and more transparent for the public; member States may
also set time frames for the validity of any reasoned conclusions or opin-
ions issued as part of the EIA procedure; () if projects do entail signifi-
cant adverse effects on the environment, developers will be obliged to do
the necessary to avoid, prevent or reduce such effects; these projects will
need to be monitored using procedures determined by the member States
and existing monitoring arrangements may be used to avoid duplication
of monitoring and unnecessary costs. See, for details, European Commis-
sion, “Review of the Environmental Impact Assessement (EIA) Direc-
tive”, available from http://ec.europa.eu/environment/eia/review.htm.

148 For example: Commission of the European Communities v. Fed-
eral Republic of Germany, Case C-301/95, Judgment of 22 October
1998, ECR 1998, p. I-6135; Commission of the European Communities
v. Ireland, Case C-392/96, Judgment of 21 September 1999, ECR 1999,
p. 1-5901; Commission v. Italy, Case C-87/02, Judgment of 10 June
2004, ECR 2004, p. 1-5975; Commission of the European Commun-
ities v. United Kingdom of Great Britain and Northern Ireland, Case
C508/03, Judgment of 4 May 2006, ECR 2006, p. 1-3969; Barker v.
London Borough of Bromley, Case C-290/03, Judgment of 4 May 2006,
ECR 2006, p. 1-3949; World Wildlife Fund v. Autonome Provinz Bozen
and Others, Case C-435/97, Judgment of 16 September 1999, ECR
1999, p. 1-5613; State of the Grand Duchy of Luxembourg v. Linster,
Case C-287/98, ECR 2000, p. 1-6917.

149 Epiney, “Environmental impact assessment”, p. 586.
150 Elias, “Environmental impact assessment”, p. 234.
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in the conservation and harmonious utilization of natural
resources shared by two or more States (principle 5) of the
United Nations Environment Programme,'®* endorsed by
the General Assembly in resolution 34/186 of the 18 De-
cember 1979; (b) conclusions of the study on the legal
aspects concerning the environment related to offshore
mining and drilling within the limits of national jurisdic-
tion undertaken by the Working Group of Experts on En-
vironmental Law,*? endorsed by the General Assembly
in resolution 37/217 of 20 December 1982 (para. 6 (b));
(c) World Charter for Nature (para. 11 (b) and (c)),
endorsed by the General Assembly in resolution 37/7;
(d) Goals and Principles of Environmental Impact
Assessment,endorsed by the General Assembly in reso-
lution 42/184 of 11 December 1988 (para. 10);* (e) Rio
Declaration (principle 17);%%® and, finally, (f) the articles on
prevention of transboundary harm from hazardous activ-
ities of 2001.%%¢ It should be noted that article 7 provides
as follows: “Any decision in respect of the authorization
of an activity within the scope of the present articles shall,
in particular, be based on an assessment of the possible
transboundary harm caused by that activity, including any
environmental impact assessment.” According to its com-
mentary, article 7 does not oblige the State of origin to
require risk assessment for any activity being undertaken
within its territory or otherwise under its jurisdiction or
control. However, article 7 is fully consonant with prin-
ciple 17 of the Rio Declaration, which provides also for
assessment of the risk of activities that are likely to have a
significant adverse impact on the environment. A State of
origin should thus ensure that an assessment is undertaken
of the risk of the activity causing significant transboundary
harm and that the assessment enables the State to deter-
mine the extent and the nature of the risk involved in an
activity and consequently the type of preventive measures
it should take. Although draft article 7 does not specify
what the content of the risk assessment should be, such an
assessment should contain an evaluation of the possible
transboundary harmful impact of the activity and include
the effects of the activity not only on persons and property,
but also on the environment of other States.*®’

4. JUDICIAL DECISIONS

52. It may be appropriate here to review briefly how
international courts and tribunals have regarded the obli-
gation of carrying out an environmental impact assessment

1 UNEP, Governing Council, Environmental Law: Guidelines and
Principles, Sixth Session, 1978. See also Decision 6/14 of the Govern-
ing Council of the United Nations Environment Programme of 19 May
1978, Official Records of the General Assembly, Thirty-third Session,
Supplement No. 25 (A/33/25), annex |. The text of the draft principles
is contained in “Governing Council: Approval of the report of the Inter-
governmental Working Group of Experts on natural resources shared
by two or more States”, ILM, vol. 17 (1978), p. 1091, at p. 1097.

182 UNEP, “The Environment Programme: Programme Perform-
ance Report, January-April 1981”, document UNEP/GC.9/5/Add.5,
annex I11.

158 General Assembly resolution 37/7 of 28 October 1982, annex.

1% UNEP, Governing Council, Programme matters requiring guid-
ance from the Governing Council, Report of the Exective Director,
documentUNEP/GC.14/17, annex 1.

1%5 See footnote 45 above.

1% See Yearbook ... 2001, vol. II (Part Two) and corrigendum,
paras. 97-98.

7 1bid., at pp. 157-159.

in their jurisprudence. In the Nuclear Tests Il case before
the International Court of Justice in 1995, New Zealand
sought to prevent France resuming underground nuclear
testing in the Pacific, citing among other reasons that France
had not conducted an environmental impact assessment,
as required under the Noumea Convention and also under
customary international law.™ It may be noted that France
does not seem to have denied the existence of those obliga-
tions under the Noumea Convention and under customary
international law. Instead, its argument was that an envir-
onmental impact assessment should be understood as leav-
ing some latitude to States in conducting the assessment.
While the majority of the members of the Court did not
consider those points for lack of jurisdiction, Judge Weer-
amantry stated that in his opinion the obligation to carry
out the transboundary environmental impact assessment
had become sufficiently developed for the Court to “take
notice” of it,’® and Judge ad hoc Sir Geoffrey Palmer also
considered that customary international law might require
such an assessment in respect of activities that could have
significant environmental effects.6!

53. Inthe 1997 Gabcikovo-Nagymaros case, the concept
of environmental impact assessment was first referred to
by Hungary, claiming that “a joint environmental impact
assessment of the region and of the future of Variant C
structures in the context of the sustainable development
of the region” should be carried out.’® In its judgment, the
International Court of Justice seems to admit that there
is an obligation to proceed to an environmental impact
assessment before realizing a project with potentially
harmful effects on the environment of another State, the
Court doing so by interpreting the relevant treaty in an
evolving way®® and holding that:

It is clear that the Project’s impact upon, and its implications for,
the environment are of necessity a key issue. The numerous scientific
reports which have been presented to the Court by the Parties ... pro-
vide abundant evidence that this impact and these implications are
considerable.

In order to evaluate the environmental risks, current standards must
be taken into consideration. This is not only allowed by the wording
of articles 15 and 19 [of the Treaty on the Construction and Operation
of the Gabcikovo-Nagymaros Barrage System signed in Budapest on
16 September 1977], but even prescribed, to the extent that these art-
icles impose a continuing—and thus necessarily evolving—obligation
on the parties to maintain the quality of the water of the Danube and to
protect nature.

The Court is mindful that, in the field of environmental protection,
vigilance and prevention are required on account of the often irrevers-
ible character of damage to the environment and of the limitations
inherent in the very mechanism of reparation of this type of damage.'%

The Court stressed that newly developed environmental
standards had to be taken into account *“not only when
States contemplate new activities but also when continuing

158 Nuclear Tests 1 (see footnote 86 above).

1% Pleadings of New Zealand, verbatim record CR/95/20, Plead-
ings, 1.C.J. Reports 1995, pp. 10-25.

160 Nuclear Tests Il (see footnote 86 above), Dissenting Opinion of
Judge Weeramantry, at p. 344.

161 |bid., Dissenting Opinion of Judge Sir Geoffrey Palmer, at
p. 412, para. 91 (c). See Elias, “Environmental impact assessment”,
pp. 234-235.

82 Gabcikovo-Nagymaros (see footnote 48 above), p. 73, para. 125.
163 Epiney, “Environmental impact assessment”, p. 588.

84 Gabcikovo-Nagymaros (see footnote 48 above), pp. 77-78,
para. 140.
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with activities begun in the past”,'®® thus noting the close
relationship between prior impact assessment and subse-
quent monitoring of the implementation of treaties to take
account of environmental effects.¢

54, The 2005 award of the Iron Rhine Railway arbi-
tration provided support as to the general requirement of
an environmental impact assessment under international
law. The tribunal stated that both international law and
European Community law require “the integration of
appropriate environmental measures in the design and
implementation of economic development activities” and
that “emerging principles now integrate environmental
protection into the development process”, thus endorsing
the views expressed by the International Court of Justice
in the Gabcikovo-Nagymaros judgment.1®’

55. In the 2010 Pulp Mills case judgment, the Inter-
national Court of Justice noted the practice of environ-
mental impact assessment, “which in recent years has
gained so much acceptance among States that it may now
be considered a requirement under general international
law to undertake an environmental impact assessment*
where there is a risk that the proposed industrial activity
may have a significant adverse impact in a transboundary
context, in particular, on a shared resource”.*® Although
the 1975 Statute of the River Uruguay between Argen-
tina and Uruguay did not require an environmental impact
assessment, Uruguay had prepared one. While both parties
agreed that international law required such an assessment,
Argentina argued that the scope of the Uruguayan assess-
ment did not satisfy international standards, particularly
with regard to the evaluation of siting alternatives and pub-
lic consultation. The Court found that the assessment was
adequate in both respects.’®® One of the most significant
outcomes of the Pulp Mills case is the recognition by the
Court that environmental impact assessment is a practice
that has become an obligation of general international law
in situations where a proposed industrial activity may have
a significant adverse impact on another State or a shared
natural resource. The comments of the Court should be
seen as reflecting standard practice in defining some of the
issues that States should consider when implementing the
obligation to carry out an assessment through their own do-
mestic legislation or project authorization procedures. For
example, the indication by the Court that an environmental
impact assessment must be conducted “prior to the imple-
mentation of a project”*® would seem to imply that such
an assessment can influence the decision and the overall
design of a project.™ The statement by the Court that an

165 1bid. Judge Weeramantry referred in his opinion to the “principle
of continuing environmental impact assessment”, stating that the incor-
poration of environmental considerations into the treaty meant that EIA
with a duty of monitoring was also built into the treaty. Ibid., Separate
Opinion of Judge Weeramantry, pp. 111-112.

166 Elias, “Environmental impact assessment”, p. 235.

%7 Iron Rhine Railway case (see footnote 49 above), pp. 66-67,
para. 59.

168 Pulp Mills on the River Uruguay (see footnote 52 above),
para. 204. In the judgment, the Court held that “an environmental
impact assessment must be conducted prior to the implementation of a
project”. lbid., para. 205.

169 1bid., paras. 210, 211 and 219.

170 1hid., para. 205.

1 See ibid., Dissenting Opinion of Judge ad hoc Vinuesa, para. 65:
“all of the consultations ... took place after environmental authoriza-
tions had been granted, and therefore all are meaningless”.

environmental impact assessment must be followed, when
necessary, by continuous monitoring of the effects of the
project on the environment throughout the life of the pro-
ject is reflective of best practice and logically flows from
the acknowledgement by the Court of “due diligence, and
the duty of vigilance and prevention which it implies”.}"?
Thus, while in the Gabcikovo-Nagymaros case the Court
stopped short of recognizing the non-conventional status
of the requirement of an environmental impact assessment,
it seems that the Court positively endorsed such a status
in the Pulp Mills case. It may be concluded that environ-
mental impact assessment is now recognized as an essential
tool for integrating environmental concerns into the devel-
opment process and therefore that a general requirement of
environmental impact assessment is now part of positive
international law.*®

56. In 2011, the Seabed Disputes Chamber of the Inter-
national Tribunal for the Law of the Sea rendered its Ad-
visory Opinion on the Responsibilities and Obligations of
States with respect to Activities in the Area.r™ In its opinion,
the Chamber dealt with environmental impact assessment
by referring to the Pulp Mills judgment. In answering the
question submitted by the Council of the International Sea-
bed Authority as to “what are the legal ... obligations of
States Parties to the [United Nations] Convention [on the
Law of the Sea] with respect to the sponsorship of activ-
ities in the Area”,'” the Chamber highlighted the obliga-
tion to conduct environmental impact assessments as one
of the direct obligations incumbent on sponsoring States.1’®
As the Chamber noted, under article 206 of the Conven-
tion and related instruments, such as regulation 31, para-
graph 6, of the Regulations on Prospecting and Exploration
for Polymetallic Nodules in the Area'”” and regulation 33,
paragraph 6, of the Regulations on Prospecting and Explo-
ration for Polymetallic Sulphides in the Areal”® adopted by
the International Seabed Authority, sponsoring States have
the obligation to conduct an environmental impact assess-
ment.'”® However, the Chamber did not stop there and it
stated that: “It should be stressed that the obligation to con-
duct an environmental impact assessment is a direct obliga-
tion under the Convention and a general obligation under
customary international law*”. ¥ The Chamber deduced
this statement from the Pulp Mills judgment,*®! and broad-
ened the scope of the obligation to cover activities in the
Area. According to the Chamber:

Although aimed at the specific situation under discussion by the
Court [in the Pulp Mills case], the language used [by the International
Court of Justice] seems broad enough to cover activities in the Area
even beyond the scope of the Regulations. The Court’s reasoning [in
the Pulp Mills case] in a transboundary context may also apply to
activities with an impact on the environment in an area beyond the

172 |bid., para. 204. See also Payne, “Pulp Mills on the River Uru-
guay (Argentina v. Uruguay)”, pp. 99-100.

173 Elias, “Environmental impact assessment”, p. 235.

174 Responsibilities and Obligations with respect to Activities in the
Area (see footnote 37 above).

% |bid., para. 1.

176 1bid., para. 122.

17 Adopted in 2000 (ISBA/6/A/18, annex).

178 Adopted in 2010 (ISBA/16/A/12/Rev.1, annex).

179 Responsibilities and Obligations with respect to Activities in the
Area (see footnote 37 above), paras. 142 and 146.

180 1hid., para. 145.
181 1bid., para. 147.
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limits of national jurisdiction; and the Court’s references to ‘shared
resources’ may also apply to resources that are the common heritage
of mankind* .18

Bearing the opinion in mind, it may be concluded that
the obligation to conduct an environmental impact assess-
ment under general international law also applies in the
context of activities in an area beyond the limits of na-
tional jurisdiction.

57. The 2013 partial award of the Indus Waters Kishen-
ganga Arbitration (Pakistan v. India) confirmed the obli-
gation of the State under customary international law to
undertake an environmental impact assessment in light of
the judgments of the International Court of Justice in the
Gabcikovo-Nagymaros, Pulp Mills and Iron Rhine cases.’®

58. In the recent case of Certain Activities, the Inter-
national Court of Justice reiterated its statement in the Pulp
Mills case that “it may now be considered a requirement
under general international law to undertake an environ-
mental impact assessment”.*® The Court in the present case
developed the content of the obligation held in the Pulp
Mills case in three ways. First, although the statement by
the Court in the Pulp Mills case refers to industrial activ-
ities undertaken by private companies, it concluded in the
present case that the obligation of environmental impact
assessment “applies generally to proposed activities which
may have a significant adverse impact in a transboundary
context”,*® and therefore applies to projects conducted by
a State itself as well. Secondly, although the Court held in
the Pulp Mills case that the obligation to carry out environ-
mental impact assessments is a continuous one, the Court
in that case put an emphasis on the obligation to conduct
the assessment prior to undertaking an activity, stating that
“the obligation to conduct an environmental impact assess-
ment requires an ex ante evaluation of the risk of signifi-
cant transboundary harm”.*8 Thirdly, the Court observed
that the “reference to domestic law does not relate to the
question of whether an environmental impact assessment
should be undertaken”.2¢

5. CUSTOMARY INTERNATIONAL LAW

59. Based on the aforementioned international prac-
tice, there has been considerable support for the view that
an environmental impact assessment is required as cus-
tomary international law with regard to the activities or
projects that may cause considerable transboundary envir-
onmental effects. Since the early 1980s, an environmental
impact assessment has regularly been required in a broad
range of international instruments in case of potentially

182 |bid., para. 148.

183 permanent Court of Arbitration, In the matter of the Indus Waters
Kishenganga Arbitration before the Court of Arbitration constituted in
accordance with the Indus Waters Treaty 1960 between the Government
of India and the Government of Pakistan signed on 19 September 1960
between the Islamic Republic of Pakistan and the Republic of India,
Partial Award of 18 February 2013, ILR, vol. 154, p. 1, at pp. 172-173,
paras. 450—452. This was confirmed by the Final Award of 20 De-
cember 2013, para. 112.

184 Certain Activities (see footnote 63 above), para. 104.

15 |bid.

18 |bid., para. 161. It must be borne in mind, however, that even in
the Pulp Mills case the Court held that “an environmental impact assess-
ment must be conducted prior to the implementation of a project”. Pulp
Mills on the River Uruguay (see footnote 52 above), para. 205.

187 Certain Activities (see footnote 63 above), para. 157.

harmful activities: in addition, more than 130 countries
have incorporated requirements for environmental impact
assessments in their national legislation, so a rather uni-
form and continuous State practice exists. States also
recognize that obligation as legally binding, at least as
far as projects with potential transboundary effects are
concerned. Therefore, at least the principle of requiring
prior environmental assessment of projects, which may
cause significant transboundary environmental harm, can
be considered as international customary law. In other
words, States have the obligation to conduct an environ-
mental impact assessment if the following conditions are
fulfilled: first, the project must be likely to have an impact
on the environment; second, transboundary effects must
be likely; third, the impact must be significant. Mean-
while, according to international practice, some indica-
tions with regard to the procedure of an environmental
impact assessment have to be observed: first, the assess-
ment should be carried out prior to the decision on the
project; second, it must be carried out in such a manner
that all relevant environmental impacts can be analysed
and evaluated; third, public participation should be guar-
anteed in some way; fourth, in practice, the assessment
is generally conducted by State authorities; and fifth, the
result of an assessment must be taken into consideration
when the competent authority decides on the realization
of the project.’® Concerning the conditions or indications
mentioned above, some are still vague and lack details in
many international instruments, even though some supra-
national instruments, such as directive 85/337/EEC,'
contain more precise elements as to the procedure. How-
ever, those elements can hardly be said to reflect a real
continuous practice, so that it is not possible at the present
stage to formulate more precise conclusions as to the
manner how to conduct an environmental impact assess-
ment under customary international law.

60. While those observations primarily address the
requirement of environmental impact assessment in trans-
boundary contexts, it is uncertain, mainly for the lack
of relevant precedents, whether the same applies to en-
vironmental impact assessment for projects intended to
have significant effects on the global atmosphere, such as
geoengineering activities. It is submitted, however, that
those activities are likely to carry a more extensive risk
of “widespread, long-term and severe” damage than even
those of transboundary harm and therefore that the same
rules should a fortiori be applied to those activities poten-
tially causing global atmospheric degradation.

61. In view of the above, the following draft guideline
is proposed:

“Draft guideline 4. Environmental impact assessment

“States have the obligation to take all necessary
measures to ensure an appropriate environmental impact
assessment, in order to prevent, mitigate and control the
causes and impacts of atmospheric pollution and atmos-
pheric degradation from proposed activities. The envir-
onmental impact assessment should be conducted in a
transparent manner, with broad public participation.”

18 Epiney, “Environmental impact assessment”, pp. 588-590,
paras. 49 et seq.

18 See para. 49 above.
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CHAPTER 11

Obligations of sustainable and equitable utilization of the atmosphere

A. Sustainable utilization of the atmosphere
1. THE NOTION OF SUSTAINABILITY IN INTERNATIONAL LAW

62. The atmosphere was long considered to be non-
exhaustible and non-exclusive, since it was assumed that
everyone could benefit from it without depriving others.™®
That view is no longer held.*®* It must be borne in mind that
the atmosphere is a limited resource with limited assimila-
tion capacity. Even though the atmosphere is not exploit-
able in the traditional sense of the word (such as in the
context of mineral or oil and gas resources), any polluter
in fact exploits the atmosphere by reducing its quality and
its capacity to assimilate pollutants, thus necessitating its
proper maintenance for organisms to breathe and enjoy sta-
ble climatic conditions. If the atmosphere is a limited nat-
ural resource, it must be used in a sustainable manner. That
is easy to say, but difficult to implement, since the norma-
tive character of sustainable development has not always
been clear in international law. Sustainable development
is a concept that seems to be widely supported in theory,
but at the same time, there have been certain disagreements
with regard to its actual application.®2

63. The evolution of the notion of sustainable develop-
ment is well summarized, for example, by the work of
Nico Schrijver on the subject'®® and it will not be repeated
in the present report. It may, however, be noted that the
1893 Bering Sea Fur Seal arbitration was a precursor of
the present-day notion of sustainable development.’® The
notion of sustainability in international law first appeared
in the high sea fisheries agreements in the form of “maxi-
mum sustainable yield” in the 1950s.1% The maximum

1% As mentioned in Yearbook ... 2014, vol. Il (Part One), docu-
ment A.CN.4/667, para. 84, footnote 222, this appears quite similar to
the classic sixteenthth/seventeenth century controversy between Hugo
Grotius” Mare Liberum and John Selden’s Mare Clausum over whether
ocean resources were to be regarded as unlimited or limited.

%1 See para. (2), footnote 27, of the commentary to the preamble
to the draft guidelines on the protection of atmosphere, provisionally
adopted by the Commission, Yearbook ... 2015, vol. Il (Part Two),
para. 54, at pp. 19-20. In the 1996 Gasoline case, the World Trade Or-
ganization (WTO) Panel and Appellate Body recognized that clean air
was an “exhaustible natural resource” that could be “depleted” (WTO
Appellate Body Report, United States—Standards for Reformulated
and Conventional Gasoline, WT/DS2/AB/R, adopted on 20 May 1996).

%2 French, “Sustainable development”; Barstow Magraw and
Hawke, “Sustainable development”. See also Lang, Sustainable De-
velopment and International Law; Ginther and de Waart, “Sustainable
development as a matter of good governance: an introductory view”;
Hossain, “Evolving principles of sustainable development and good
governance”; Boyle and Freestone, International Law and Sustainable
Development.

193 See Schrijver, “The evolution of sustainable development in
international law: inception, meaning and status”. See also Tladi, Sus-
tainable Development in International Law ..., pp. 11-38.

1% The arbitral tribunal adopted the “Regulations” for the sustaina-
ble conservation of the fur seal resources. Fur Seal Arbitration, Moore,
History and Digest of the International Arbitrations to Which the United
States Has Been a Party, p. 755. See Murase, International Law: An
Integrative Perspective on Transboundary Issues, pp. 227-228.

% Para. 10 (a) of the Schedule to the International Convention on
the Regulation of Whaling, as amended by the International Whaling
Commission at its 65th Meeting in Portoroz, Slovenia, in September
2014; art. IV, para. 1 (b) (i), of the International Convention for the

sustainable yield was determined in principle by scien-
tific evidence regarding the level of sustainable existence
of a species, so that the total allowable catch of the spe-
cies should not exceed that level. It is important to note
that the notion of sustainability was based, in principle,
on scientific data. In article 2 of the Convention on Fish-
ing and Conservation of the Living Resources of the High
Seas, “conservation of the living resources of the high
seas” is defined as “the aggregate of the measures render-
ing possible the optimum sustainable yield* from those
resources so as to secure a maximum supply to food and
other marine products”. In the context of fisheries law, the
standard of maximum sustainable yield has subsequently
been qualified with a view to limiting the total allowable
catch. For example, the United Nations Convention on
the Law of the Sea provides in article 61, paragraph 3,
that the measures for conservation “shall also be designed
to maintain or restore populations of harvested species at
levels which can produce the maximum sustainable yield,
as qualified by relevant environmental and economic fac-
tors*, including the economic needs of coastal fishing
communities and the special requirements of developing
States”.' The qualifier is said to reflect the concern of the
international community that the standard of maximum
sustainable yield itself would not effectively ensure ap-
propriate limits to prevent over-catching.'®” Thus, it can
be said that the notion of sustainability, at least in high
sea fisheries, is based on scientific knowledge but also on
certain (non-scientific) policy considerations.

2. TREATIES AND OTHER INSTRUMENTS

64. The first visible use of the term “sustainable de-
velopment” in an international document appears to be
the 1980 World Conservation Strategy prepared by the
International Union for Conservation of Nature and Nat-
ural Resources, which defined sustainable development
as “the integration of conservation and development to
ensure that modifications to the planet do indeed secure
the survival and wellbeing of all people”.1%® The report
by the World Commission on Environment and

High Seas Fisheries of the North Pacific Ocean; art. I, para. 1 (a), of
the Interim Convention [between the United States of America, Can-
ada, Japan and the Union of Soviet Socialist Republics] on Conserva-
tion of North Pacific Fur Seals.

1% Similar provisions can be found in article 119, paragraph 1 (a),
of the United Nations Convention on the Law of the Sea; article 5 (b)
of the Agreement for the Implementation of the Provisions of the
United Nations Convention on the Law of the Sea relating to the
Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks; section 7.2.1 of the 1995 Food and Agriculture
Organization of the United Nations Code of Conduct for Responsible
Fisheries; and in Agenda 21: Programme of Action for Sustainable De-
velopment, chapter 17, paragraph 17.46 (b), concerning sustainable use
and conservation of marine living resources of the high seas (Report of
the United Nations Conference on Environment and Development, Rio
de Janeiro, 3-14 June 1992, vol. I: Resolutions Adopted by the Confer-
ence (see footnote 45 above), annex Il, p. 9, at p. 252).

¥7 Caddy and Cochrane, “A review of fisheries management past
and present and some future perspectives for the third millennium”;
Yamada et al., “Regarding the Southern Bluefin Tuna case”.

1% International Union for Conservation of Nature and Natural
Resources, World Conservation Strategy: Living Resource Conserva-
tion for Sustainable Development, chap. 1, para. 12.
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Development (Brundtland Commission), entitled Our
Common Future, gave international prominence to the
term “sustainable development”.’*® Those two publica-
tions led to a significant “paradigm shift” in international
environmental law.2*® The United Nations Conference on
Environment and Development, held in Rio de Janeiro,
Brazil, in 1992, was the first occasion on which Gov-
ernments officially adopted sustainable development as
a global policy, which was confirmed in the Rio Dec-
laration®! and in Agenda 21.2°2 The two important con-
ventions adopted in Rio, namely, the United Nations
Framework Convention on Climate Change and the Con-
vention on Biological Diversity, provide for sustainable
development. Article 3, paragraph 4, of the United Na-
tions Framework Convention on Climate Change pro-
vides as a “principle” that: “The Parties have a right to,
and should, promote sustainable development”. Article 1
of the Convention on Biological Diversity states that:
“The objectives of this Convention ... are the conserva-
tion of biological diversity [and] the sustainable use of
its components”. In the Non-legally Binding Authorita-
tive Statement of Principles for a Global Consensus on
the Management, Conservation and Sustainable Devel-
opment of All Types of Forests,?® also adopted in Rio,
the global consensus on the management, conservation,
and “sustainable development” of the world’s forests is
expressed. In 1994, sustainable development was recog-
nized as an objective of the World Trade Organization
(WTO) in the first preambular paragraph to the Marrakesh
Agreement Establishing the World Trade Organization.
The fact that sustainable development is provided only
as an “objective” or a “principle” in those instruments
may imply that the term offers no more than a policy
statement or guidance, rather than an operational code to
determine rights and obligations among States.

3. JUDICIAL DECISIONS

65. Inits decision on the case concerning the Gabcikovo-
Nagymaros in 1997, the International Court of Justice re-
ferred to the “need to reconcile economic development
with protection of the environment”, which is, in its opin-
ion, “aptly expressed in the concept of sustainable devel-
opment”, although the Court never went further to analyse
the normative character and status of the concept.?* On
that point, Judge Weeramantry in his separate opinion con-
sidered sustainable development “to be more than a mere
concept, but as a principle with normative value which
is crucial to the determination of this case”,?®® a view

%9 World Commission on Environment and Development, Our
Common Future, pp. 43-46.

20 Tladi, Sustainable Development in International Law ...,
pp. 34-38.

201 Rjo Declaration, principle 14.
202 See footnote 196 above).

203 Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3-14 June 1992, vol. I: Resolutions
Adopted by the Conference (see footnote 45 above), annex 111, p. 480.

24 Gabcikovo-Nagymaros (see footnote 48 above), para. 140.

205 Separate Opinion of Judge Weeramantry, p. 88. He also stated
that “[t]he law necessarily contains within itself the principle of rec-
onciliation. That principle is the principle of sustainable development”
(ibid., p. 90), further noting that it is “a part of modern international
law by reason not only of its inescapable logical necessity, but also by

reason of its wide and general acceptance by the global community”
(ibid., p. 95).

shared by some with certain qualifications.?® In the 2006
order of the Pulp Mills, the International Court of Justice
highlighted “the importance of the need to ensure envir-
onmental protection of shared natural resources while
allowing for sustainable economic development”, noting
that “account must be taken of the need to safeguard the
continued conservation of the river environment and the
rights of economic development of the riparian States”.2"”
The judgment of 2010 on the same case reiterated the
reference to sustainable development in the 2006 order?®
and also that of the Gabcikovo-Nagymaros judgment.?®®

66. The WTO Appellate Body decision of 1998 on
United States—Import Prohibition of Certain Shrimp
and Shrimp Products stated that, “recalling the explicit
recognition by WTO Members of the objective of sus-
tainable development in the preamble of the WTO Agree-
ment, we believe it is too late in the day to suppose that
article XX (g) of the [General Agreement on Tariffs and
Trade] 1994 may be read as referring only to the conserva-
tion of exhaustible mineral or other non-living resources”,
and that: “As this preambular language reflects the inten-
tions of negotiators of the WTO Agreement, we believe
that it must add colour, texture and shading to our inter-
pretation of the agreements annexed to the WTO Agree-
ment, in this case, the [General Agreement on Tariffs and
Trade] 1994”.20

67. In the arbitral case of 2005 on the Iron Rhine Rail-
way case, the tribunal held as follows:

There is considerable debate as to what, within the field of envir-
onmental law, constitutes “rules” or “principles”; what is “soft law”;
and which environmental treaty law or principles have contributed to
the development of customary international law ... The emerging prin-
ciples, whatever their current status, make reference to ... sustainable
development ... Importantly, these emerging principles now integrate
environmental protection into the development process. Environmental
law and the law on development stand not as alternatives but as mutu-
ally reinforcing, integral concepts, which require that where develop-
ment may cause significant harm to the environment there is a duty to
prevent, or at least mitigate such harm ... This duty, in the opinion of
the Tribunal, has now become a principle of general international law.?*

In the 2013 partial award of the Indus Waters Kishen-
ganga Arbitration (Pakistan v. India) the Court of Arbi-
tration stated as follows:

There is no doubt that States are required under contemporary cus-
tomary international law to take environmental protection into consid-
eration when planning and developing projects that may cause injury
to a bordering State. Since the time of Trail Smelter, a series of inter-
national ... arbitral decisions have addressed the need to manage natural
resources in a sustainable manner. In particular, the International Court
of Justice expounded upon the principle of “sustainable development”

26 See Lowe, “Sustainable development and unsustainable argu-
ments”, in which sustainable development is characterized as a “meta-
principle”. See also Tladi, Sustainable Development in International
Law ..., pp. 94-109.

207 pulp Mills on the River Uruguay (Argentina v. Uruguay), Provi-
sional Measures, Order, 1.C.J. Reports 2006, p. 113, at p. 133, para. 80.

28 pylp Mills on the River Uruguay, Judgment (see footnote 52
above), para. 75.

209 |bid., para. 76.

210 Appellate Body Report, United States—Import Prohibition of
Certain Shrimp and Shrimp Products, WT/DS58/AB/R, adopted 6 No-
vember 1998, DSR 1998 VI, p. 2755, at paras. 129, 131 and 153.

21 Iron Rhine (“ljzeren Rijn’”) Arbitration (see footnote 49 above),
pp. 66—67, paras. 58-59.
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in Gabcikovo-Nagymaros, referring to the “need to reconcile economic
development with protection of the environment.”?*?

68. Thus, with regard to the question of whether the
“concept” of sustainable development has evolved as
a “principle”, the trend seems definitely to be leading
to its recognition of its legal character as an “emerging
principle” under customary international law. However,
in view of a certain ambiguity remaining as to its legal
status, the Commission may wish to opt for the term
“should” in referring to sustainable utilization of the
atmosphere, as follows:

“Draft guideline 5.  Sustainable utilization
of the atmosphere

“l. Given the finite nature of the atmosphere,
its utilization should be undertaken in a sustainable
manner.

“2. For sustainable utilization of the atmosphere,
it is required under international law to ensure a proper
balance between economic development and environ-
mental protection.”

B. Equitable utilization of the atmosphere
1. THE NOTION OF EQUITY IN INTERNATIONAL LAW

69. Equity and sustainable development are two notions
frequently employed as inherently interrelated concepts
in international environmental law, and in the law of the
atmosphere in particular, since equitable use of the atmos-
phere is a corollary of its sustainable use.?® While equity
addresses distributive justice in allocating resources on
the one hand, it also refers to distributive justice in allo-
cating burdens on the other hand,?'* and therefore, the re-
lationship between the two within the concept of equity
should also be taken into account.

70. Equity has been a long-standing concern in general
international law, within which diverse meanings of the
concept have been discussed.?®> While it is difficult to
define, equity in international law has been equated by the
International Court of Justice to “a direct emanation of the
idea of justice”.?® The notion conveys “considerations of
fairness and reasonableness often necessary for the

212 Indus Waters Kishenganga Arbitration, Partial Award of 18 Feb-
ruary 2013 (see footnote 183 above), p. 172, para. 449. This was con-
firmed by the Final Award of 20 December 2013, para. 111.

213 For example, the Copenhagen Accord of the fifteenth session of
the Conference of the Parties to the United Nations Framework Con-
vention on Climate Change in 2009 stated that those who associate with
the Accord agree “on the basis of equity and in the context of sustain-
able development” to enhance long-term cooperative action to combat
climate change (para. 1). The Paris Agreement adopted by the twenty-
first session of the Conference of the Parties to the United Nations
Framework Convention on Climate Change and the eleventh session
of the Conference of the Parties serving as the meeting of the Parties
to the Kyoto Protocol on 12 December 2015 emphasized the “intrinsic
relationship” of “equitable access to sustainable development” in its
eighth preambular paragraph.

214 Shelton, “Equity”.

25 Akehurst, “Equity and general principles of law”; Francioni,
“Equity in international law”; Janis, “Equity in international law”.

216 Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment,
1.C.J. Reports 1982, p. 18, at p. 60, para. 71.

application of settled rules of law”.2” The International
Court of Justice referred to the concept in its Chamber
judgment of 1986 in the Frontier Dispute case,?*® in which
the Court recalled that there were three categories of
equity in international law: (a) equity infra legem (within
the law), (b) equity praeter legem (outside, but close to,
the law) and (c) equity contra legem (contrary to law).
Equity infra legem, according to the judgment, is “that
form of equity which constitutes a method of interpreta-
tion of the law in force, and is one of its attributes”.?° The
notion of equity praeter legem is particularly important
for its function of filling gaps in existing law.?® Equity
contra legem (contrary to the law) is similar to settle-
ment ex aequo et bono (see Article 38, paragraph 2, of
the Statute of the International Court of Justice), which
may, upon agreement of the parties concerned, serve as
a mechanism to correct existing legal rules that might
otherwise lead to an unreasonable or unjust consequence,
but it should be distinguished from the interpretation and
application of existing law.

71. In the context of international environmental law,
equity has a dual dimension.?* On the one hand, it postu-
lates an equitable global “North-South” balance, reflected
in the concept of “common but differentiated responsibil-
ities” (formulated in principle 7 of the Rio Declaration and
in several multilateral environmental agreements). On the
other hand, it calls for an intergenerational equitable bal-
ance between the present generation and future generations
of humankind, highlighted by the seminal definition in the
report of the World Commission on Environment and De-
velopment: “Sustainable development is development that
meets the needs of the present without compromising the

ability of future generations to meet their own needs”.?

2. TREATIES AND OTHER INSTRUMENTS

72. Provisions concerning equity and equitable prin-
ciples are crucial in many global multilateral treaties.
According to its preamble, the Montreal Protocol on
Substances that Deplete the Ozone Layer to the Vienna
Convention on the Protection of the Ozone Layer, pur-
ports to “control equitably total global emissions” (sixth
preambular para.). The United Nations Framework Con-
vention on Climate Change recognizes in article 3, para-
graph 1, that: “The Parties should protect the climate
system for the benefit of present and future generations
of humankind”, and “on the basis of equity and in accord-
ance with their common but differentiated responsibilities
and respective capabilities”. Article 4, paragraph 2 (a), of
that Convention provides that: “Each of these Parties [in-
cluded in annex I to the Convention] shall adopt national
policies and take corresponding measures on the miti-
gation of climate change, by limiting its anthropogenic

27 Crawford, Brownlie’s Principles of Public International Law,
p. 44. See also Franck, Fairness in International Law and Institutions.

28 Frontier Dispute, Judgment, 1.C.J. Reports 1986, p. 554.

29 |bid., at p. 567, para. 28.

20 See, in general, Weil, “L’équité dans la jurisprudence de la Cour
Internationale de Justice: Un mystere en voie de dissipation?”’; Kokott,
“Equity in international law”, pp. 186—188; Shelton, “Equity”, p. 642.

221 Shelton, “Equity”, pp. 640-645.

222 Qur Common Future, p. 43. See also Brown Weiss, In Fairness
to Future Generations: International Law, Common Patrimony, and
Intergenerational Equity; and Molinari, “Principle 3: From a right to
development to intergenerational equity”.
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emissions of greenhouse gases and protecting and
enhancing its greenhouse gas sinks and reservoirs ... tak-
ing into account ... the need for equitable and appropriate
contributions by each of these Parties to the global effort
regarding that objective”, and most recently, the Paris
Agreement, adopted by the parties to the Convention on
12 December 2015, stipulates in article 2, paragraph 2,
that it “will be implemented to reflect equity and the prin-
ciple of common but differentiated responsibilities and
respective capabilities, in the light of different national
circumstances”. The Convention on Biological Diversity
sets forth, among its objectives in article 1, “the fair and
equitable sharing of the benefits arising out of the utiliza-
tion of genetic resources”. Similarly, the United Nations
Convention to Combat Desertification in Countries Expe-
riencing Serious Drought and/or Desertification, Particu-
larly in Africa repeatedly emphasizes benefit sharing “on
an equitable basis and on mutually agreed terms” (see
arts. 16 (g); 17, para. 1 (c); and 18, para. 2 (b)).

73. Explicit reference to equity is contained in the
United Nations Convention on the Law of the Sea: (a) the
preamble affirms among the goals of the Convention
“the equitable and efficient utilization” of the ocean’s
resources, “[b]earing in mind that the achievement of
these goals will contribute to the realization of a just and
equitable international economic order which takes into
account the interests and needs of mankind as a whole
and, in particular, the special interests and needs of devel-
oping countries, whether coastal or land-locked”; (b) art-
icles 74, paragraph 1, and 83, paragraph 1, provide for
an “equitable solution” of disputes; (c) articles 69, para-
graph 1, and 70, paragraph 1, provide for participation
“on an equitable basis”; (d) articles 82, paragraph 4, and
140, pargraph 2, provide for “equitable sharing” in the
exploitation of resources; and (e) article 155, paragraph 2,
provides for “equitable exploitation of the resources of
the Area for the benefit of all countries”.

74. Similar provisions also exist in regional treaties
and instruments. The Convention on the Protection and
Use of Transboundary Watercourses and International
Lakes provides that the parties “shall ... take all ap-
propriate measures ... [tJo ensure that transboundary
waters are used in a reasonable and equitable way”
(art. 2, para. 2 (c)). The Convention on Cooperation for
the Protection and Sustainable Use of the Danube River
sets forth the goals of “sustainable and equitable water
management” (art. 2, para. 1), and provides that the con-
tracting parties “shall take appropriate measures aiming
at the prevention or reduction of transboundary impacts
and at a sustainable and equitable use of water resources
as well as at the conservation of ecological resources”
(art. 6). The Agreement on the Cooperation for the Sus-
tainable Development of the Mekong River Basin pro-
vides for “reasonable and equitable utilization” of the
waters of the Mekong River system (art. 5). The Revised
Protocol on Shared Watercourses in the Southern African
Development Community highlights the equitable utili-
zation of shared watercourse systems in the region (pre-
amble and arts. 2 (a); 3, para. 7; and 3, para. 8). Similar
provisions can also be found in the Framework Conven-
tion on the Protection and Sustainable Development of
the Carpathians, which aims to take measures for “sus-
tainable, balanced and equitable water use” (art. 6 (b)).

3. Previous work OF THE COMMISSION

75. The previous work of the Commission in relation
to equity should be noted. Article 5 (“Equitable and rea-
sonable utilization and participation”) of the draft articles
on the law of the non-navigational uses of international
watercourses of 199422 (adopted as the Convention on
the Law of Nonnavigational Uses of International Water-
courses in 1997), provides that watercourse States “shall
in their respective territories utilize an international
watercourse in an equitable and reasonable manner*”
and “shall participate in the use, development and protec-
tion of an international watercourse in an equitable and
reasonable manner*”.?2# The Commission’s articles on
the law of transboundary aquifers have similar provisions
in article 4 (“Equitable and reasonable utilization™) to the
effect that: “Aquifer States shall utilize transboundary
aquifers or aquifer systems according to the principle of
equitable and reasonable utilization”.?®

76. The articles on prevention of transboundary harm
from hazardous activities of 2001 provide that: “The
States concerned shall seek solutions based on an equit-
able balance of interests in the light of article 10” (art. 9,
para. 2).2%6 Article 10 (“Factors involved in an equitable
balance of interests”) provides as follows:

In order to achieve an equitable balance of interests as referred to in
paragraph 2 of article 9, the States concerned shall take into account all
relevant factors and circumstances, including:

(@) the degree of risk of significant transboundary harm and of the
availability of means of preventing such harm, or minimizing the risk
thereof or repairing the harm;

(b) the importance of the activity, taking into account its overall
advantages of a social, economic and technical character for the State of
origin in relation to the potential harm for the State likely to be affected;

(c) the risk of significant harm to the environment and the avail-
ability of means of preventing such harm, or minimizing the risk
thereof or restoring the environment;

(d) the degree to which the State of origin and, as appropriate, the
State likely to be affected are prepared to contribute to the costs of
prevention;

(e) the economic viability of the activity in relation to the costs of
prevention and to the possibility of carrying out the activity elsewhere
or by other means or replacing it with an alternative activity; (f) the
standards of prevention which the State likely to be affected applies to
the same or comparable activities and the standards applied in compar-
able regional or international practice.??’

4. JUDICIAL DECISIONS

77. The International Court of Justice has also invoked
the rules of equity, particularly in the context of maritime
disputes. In considering the concave coastline of Germany,
the Court, in the 1969 judgment in the North Sea Conti-
nental Shelf cases, resorted to equity as a principle for the
delimitation of continental shelves, rather than supporting

223 Yearbook ... 1994, vol. I (Part Two), para. 222, p. 96.

224 See also draft article 6 for “Factors relevant to equitable and rea-
sonable utilization” and the commentary thereto. Ibid., para. 222, at
pp. 101 et seq.

25 General Assembly resolution 63/124 of 11 December 2008,
annex. The draft articles adopted by the Commission and commen-
taries thereto are reproduced in Yearbook ... 2008, vol. Il (Part Two),
paras. 53-54.

2% Yearbook ... 2001, vol. IT (Part Two) and corrigendum, para. 97,
atp. 147.

21 |bid.



Protection of the atmosphere 359

the application of the equidistance rule which would, in its
opinion, lead to a substantively unjust result. The Court
stated that “[w]hatever the legal reasoning of a court of
justice, its decisions must by definition be just, and there-
fore in that sense equitable” and that it was “not a question
of applying equity simply as a matter of abstract justice, but
of applying a rule of law which itself requires the applica-
tion of equitable principles”.?® That judgment of the North
Sea Continental Shelf cases was followed by subsequent
maritime delimitation or resource allocation cases. They
include: the Fisheries Jurisdiction cases (United Kingdom
of Great Britain and Northern Ireland v. Iceland and Fed-
eral Republic of Germany v. Iceland) of 1974,2%° the arbi-
tration on the delimitation of the continental shelf between
the United Kingdom and France of 1977 and 1978,%° the
Tunisia-Libyan Arab Jamahiriya continental shelf case of
1982;%% the Gulf of Maine Area case of 1984;%2 the Libyan
Arab Jamahiriya-Malta continental shelf case of 1985;%2
the Maritime Delimitation and Territorial Questions be-
tween Qatar and Bahrain case of 2001.%* In an environ-

228 North Sea Continental Shelf, Judgment, 1.C.J. Reports 1969, p. 3,
at pp. 47 and 48, paras. 85 and 88.

229 Fisheries Jurisdiction (United Kingdom v. Iceland), Merits, Judg-
ment, 1.C.J. Reports 1974, p. 3, and Fisheries Jurisdiction (Federal
Republic of Germany v. Iceland), Merits, Judgment, ibid., p. 175. The
Court stressed that “[n]either right is an absolute one” and that both par-
ties should take into account the rights of other states and the needs of
conserving the fish stocks (paras. 71 and 63, respectively). “[B]oth Parties
have the obligation to keep under review the fishery resources in the dis-
puted waters and to examine together, in the light of scientific and other
available information, the measures required for the conservation and de-
velopment, and equitable exploitation, of those resources” (paras. 72 and
64, respectively), the Court emphasized, restating its similar standpoint
expressed in the North Sea Continental Shelf cases, that “[i]t is not a
matter of finding simply an equitable solution, but an equitable solution
derived from the applicable law” (paras. 78 and 69, respectively).

20 English Channel (Case concerning delimitation of the continen-
tal shelf between the United Kingdom of Great Britain and Northern
Ireland, and the French Republic), Decision of 30 June 1977, UNRIAA,
vol. XVIII (United Nations publication, sales No. E/F.80.V.7), p. 3, at
p. 57, para. 99.

1 Continental Shelf (Tunisia/Libyan Arab Jamabhiriya) (see foot-
note 216 above). The Court called for not only the application of equit-
able principles, but an equitable result derived from the application of
equitable principles. “The equitableness of a principle must be assessed
in the light of its usefulness for the purpose of arriving at an equit-
able result. It is not every such principle which is in itself equitable; it
may acquire this quality by reference to the equitableness of the solu-
tion. The principles to be indicated by the Court have to be selected
according to their appropriateness for reaching an equitable result”
(para. 70). Furthermore, the Court took into account relevant circum-
stances to “meet the requirements of the test of proportionality as an
aspect of equity” (para. 131).

22 Delimitation of the Maritime Boundary in the Gulf of Maine
Area, Judgment, 1.C.J. Reports 1984, p. 246. After a detailed discus-
sion, the Chamber drew the conclusion that “the delimitation effected
in compliance with the governing principles and rules of law, applying
equitable criteria and appropriate methods accordingly, has produced
an equitable overall result” (para. 241).

23 |n the 1985 Continental Shelf Case (Libyan Arab Jamahiriya v.
Malta), the Court affirmed the importance of “[t]he normative character
of equitable principles applied as a part of general international law”,
the reason being that “these principles govern not only delimitation by
adjudication or arbitration, but also, and indeed primarily, the duty of
Parties to seek first a delimitation by agreement, which is also to seek an
equitable result” (Judgment, 1.C.J. Reports 1985, p. 13, at p. 39, para. 46).

2% In the 2001 case between Qatar and Bahrain, the Court, after
weighing “whether there are special circumstances which make it ne-
cessary to adjust the equidistance line as provisionally drawn in order to
obtain an equitable result”, applied the equidistance rule in view of the
special geographical circumstances as the equitable solution. Maritime
Delimitation and Territorial Questions between Qatar and Bahrain,
Merits, Judgment, 1.C.J. Reports 2001, p. 40, at p. 104, para. 217.

mental context, the concept of intergenerational equity has
been elaborated, in particular, in the opinions of Judge Can-
cado Trindade.?®®

78. On the basis of the foregoing, the following draft
guideline is proposed:

“Draft guideline 6. Equitable utilization
of the atmosphere

“States should utilize the atmosphere on the basis
of the principle of equity and for the benefit of present
and future generations of humankind.”

5. RELATION OF EQUITY WITH THE NEED FOR SPECIAL
CONSIDERATION FOR DEVELOPING COUNTRIES

79. Equity does not mean equality and usually the truth
is that “relevant dissimilarities warrant adjustment or spe-
cial treatment”2% for the sake of a result-oriented equity.
The concept of common but differentiated responsibilities
might have been such an attempt, by adopting an equitable
approach, to foster substantive equality in international
environmental law. It entails that “while pursuing a com-
mon goal*, States take on different obligations*, depend-
ing on their socio-economic situation and their historical
contribution to the environmental problem at stake”.?’
That phenomenon is not new in international law. The first
such attempt was probably the Washington Conference of
the International Labour Organization in 1919, at which
delegations from Asia and Africa succeeded in ensuring
the adoption of differential labour standards.?*® Another

25 See his separate opinions in the cases of Pulp Mills on the River
Uruguay (Judgment; footnote 52 above), pp. 177-184, paras. 114—
131, and Whaling in the Antarctic (Australia v. Japan: New Zealand
intervening), Judgment, 1.C.J. Reports 2014, p. 226, at pp. 362-367,
paras. 41-47.

26 Shelton, “Equity”, p. 647.
27 Hey, “Common but differentiated responsibilities”.

28 See Ayusawa, International Labor Legislation, pp. 149 et seq.
He wrote that the third point of the President Wilson’s Fourteen Points,
“[t]he removal ... of all economic barriers and the establishment of an
equality of trade conditions among all nations” was “an empty phrase”,
and stressed that varied economic conditions require differential treat-
ment in labour legislation (pp. 149 et seq.), which was recognized in
the Washington Conference of 1919 concerning the working conditions
of workers in Asian and African countries including his own country
Japan (pp. 173 et seq.). Long before the advent of the “common but dif-
ferentiated responsibilities” concept, this was in fact the first attempt in
international law-making for asserting differentiated treatment, on the
basis of article 405 of the 1919 Versailles Peace Treaty, which became
article 19, paragraph 3, of the Constitution of the International Labour
Organization (labour conventions “shall have due regard” to the spe-
cial circumstances of countries where local industrial conditions are
“substantially different”). The same principle also appeared in some of
the conventions approved by the International Labour Organization in
1919 and in several conventions adopted after Dr. Ayusawa’s article.
While the idea of differential treatment did not originate with Ayusawa,
he was one of the first scholars to take note of the principle as a nor-
mative dictate and to link it more generally to substantive equality of
treatment in international economic law. In his later years in the 1960s,
Dr. Ayusawa served as professor at International Christian University
in Tokyo where he gave courses on international labour law as well
as international relations. The present writer, then a freshman student,
had the privilege to attend one of his courses in which he lectured with
passion and enthusiasm North—South problems, which he considered a
top-priority agenda for the post-war world. (The Special Rapporteur is
deeply grateful to Professor Steve Charnovitz of George Washington
University School of Law for drawing his attention to the contribution
made by Dr. Ayusawa.)
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example is the Generalized System of Preferences elabor-
ated under the United Nations Conference on Trade and
Development in the 1970s.2%®

80. The need for special consideration for developing
countries in the context of environmental protection has
been endorsed by a number of international instruments,
such as the Stockholm and Rio Declarations. Principle 12
of the Stockholm Declaration attaches importance to “tak-
ing into account the circumstances and particular require-
ments of developing countries”. Principle 6 of the Rio
Declaration highlights the special needs of developing
countries and particularly the least developed and those
most environmentally vulnerable, while principle 7 pro-
vides that: “In view of the different contributions to global
environmental degradation, States have common but dif-
ferentiated responsibilities”.

81. The concept of common but differentiated responsi-
bilities is reflected in the provisions of several multilat-
eral environmental agreements, starting with the United
Nations Framework Convention on Climate Change.?*
Article 3, paragraph 1, provides that: “The Parties should
protect the climate system ... on the basis of equity and
in accordance with their common but differentiated re-
sponsibilities and respective capabilities.” In the Kyoto
Protocol of 1997, the parties adopted a strict dictate of
the concept of common but differentiated responsibilities,
imposing obligations to mitigate or stabilize greenhouse
gas emissions only on the developed, industrialized States
(Annex 1 parties), leaving the developing countries with-
out new legally binding obligations. However, at the sev-
enteenth session of the Conference of the Parties in 2011,
it was decided to launch a process to develop a legal in-
strument which would be applicable to all parties. It is
noteworthy that there is no longer any reference here to
the concept of common but differentiated responsibilities.
Indeed, the Paris Agreement obliges all parties to under-
take the commitments made thereunder (art. 3). It should
be noted, however, that, the parties are still to be guided
by “equity” and “common but differentiated responsibil-
ities and respective capabilities, in the light of different
national circumstances” (third preambular para., art. 2,
para. 2, and art. 4, para. 3).

82. Since there are various situations affecting the allo-
cation of shared or common resources and the burden
of environmental protection, as mentioned before, equal
treatment “may yield extreme outcomes when pre-exist-
ing economic or other inequalities exist in society”.?*
Equality of rights “does not necessarily bring about
equality of outcomes”, 2 and therefore, international

29 See article 23 (The most-favoured-nation clause in relation to
treatment under a generalized system of preferences) and article 30
(New rules of international law in favour of developing countries)
of the Commission’s 1978 draft articles on the most-favoured-nation
clauses, Yearbook ... 1978, vol. Il (Part Two), p. 16, para. 72, at pp. 59
and 72, respectively. Murase, Economic Basis of International Law,
pp. 109-179. Honkonen, The Common But Differentiated Responsi-
bility Principle in Multilateral Environmental Agreements, pp. 49-66.
And see the earlier exceptions for developing countries specified in art-
icle XVIII of the 1947 General Agreement on Tariffs and Trade.

240 See Stone, “Common but differentiated responsibilities in inter-
national law”, p. 279.

21 Shelton, “Equity”, p. 654.
22 |bjd., p. 655.

environmental law has moved considerably away from
“formal equality towards grouping states” to “allocate
burdens and benefits based on responsibility for harm and
financial or technological capacity to respond”.?*® That is
the background against which the concept of common but
differentiated responsibilities was considered necessary.
It may be noted however that the concept leaves an inher-
ent ambiguity as to the basis of the proposed differenti-
ation.?** Furthermore, in the context of climate change,
there has been a certain regression in the application of
the concept, as exemplified by the Durban Platform for
Enhanced Action of 2011 that ultimately led to the adop-
tion of the Paris Agreement in 2015, recognizing the obli-
gations thereunder as being applicable to all States (art. 3).

83. It may be recalled that, in adopting the present topic
in 2013, the Commission stated its understanding that
“the topic will not deal with, but is also without preju-
dice to*, questions such as ... common but differentiated
responsibilities”.?* While the exact meaning of this “dou-
ble negative” expression remains uncertain,?*® it may be
noted that the words “but is also without prejudice to”
were inserted with the agreed intention that the concept of
common but differentiated responsibilities should be in-
cluded in the draft guidelines. However, given that respect
for the needs of developing countries remains significant
in international law but not necessarily in the form of
common but differentiated responsibilities, the Special
Rapporteur proposes a guiding principle in the preamble,
modelled on the ninth paragraph of the preamble of the
articles on the law of transboundary aquifers, as follows:

“Draft preambular paragraph 4

“Emphasizing the need to take into account the spe-
cial situation of developing countries”

C. Legal limits on intentional
modification of the atmosphere

84. The atmosphere has been used in several ways,
most notably in the form of aerial navigation. Obviously,
most of the activities so far are those conducted without
a clear or concrete intention to affect atmospheric condi-
tions. There are, however, certain activities whose very
purpose is to alter atmospheric conditions, for example,
weather modification (weather control). Weather modifi-
cation is an example of utilization of the atmosphere that
has already been practised domestically. Additionally,

243 |bid., p. 653.

24 There are a variety of views as to the grounds and criteria for
differentiated treatment such as the “contribution theory” (industrial-
ized countries generating the largest share of historical and current
global emissions of greenhouse gases are responsible for the global
environmental degradation and hence should bear the costs of clean
up), “entitlement theory” (developing countries are entitled to fewer
and less stringent commitments and financial/technical assistances, in
the light of the history of colonialism and exploitation as well as neces-
sity of development), “capacities theory” (developed countries having
resources and capacities to take responsive measures should lead to the
environmental protection) and “promotion theory” (differentiation tai-
loring commitments for different situations of each country is necessary
to promote a large participation in international treaties). See Rajamani,
Differential Treatment in International Environmental Law, pp. 2 and
118-125. See also Cullet, “Common but differentiated responsibilities”.

25 Yearhook ... 2013, vol. Il (Part Two), p. 78, para. 168.
246 See para. 6 and footnote 20 above.
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ocean fertilization for carbon dioxide absorption has
been conducted on a limited experimental basis. Scien-
tists have suggested various possible methods for active
utilization of the atmosphere. Some of the proposed
geoengineering technologies (such as carbon dioxide
removal and solar radiation management) are relevant
if they become realizable. Thus, it is considered that the
modalities of the use (or utilization) of the atmosphere
and their legal implications should be carefully studied
in the present report.

85. Weather modification “in warfare” has been prohib-
ited under the Convention on the Prohibition of Military
or Any Other Hostile Use of Environmental Modification
Techniques. The Convention does not deal with the ques-
tion of whether or not a given use of environmental modi-
fication techniques for peaceful purposes is in accordance
with generally recognized principles and applicable rules
of international law. Nonetheless, as the only inter-
national instrument to directly regulate deliberate manip-
ulation of natural processes, which have “widespread,
long-lasting or severe effects” (art. 1) of a transboundary
nature, the Convention is considered to offer one possible
route to the prohibition of large-scale geoengineering
practices. Weather control has been experimented with
and practised widely in domestic settings since the 1940s
to produce desirable changes in weather. The General
Assembly first addressed the issue in 1961.24" The goals
of weather control range from preventing the occurrence
of harmful meteorological events, such as hurricanes or
tornadoes, to causing beneficial weather, such as artificial
rainfall in an area experiencing drought or, conversely,
for temporary avoidance of rainfall in a designated area
where an important event is scheduled to take place.
Cloud seeding is a common technique to enhance pre-
cipitation; it entails spraying small particles such as dry
ice and silver iodide into the sky in order to trigger cloud
formation for eventual rainfall. Evidence of safety is
widely believed to be strong, but doubts remain as to its
efficacy. The Governing Council of the United Nations
Environment Programme approved a set of recommen-
dations for consideration by States and other weather
modification operators in 1980.%%8 If large-scale weather

27 The General Assembly, in resolution 1721 (XVI) C of 20 De-
cember 1961 on international co-operation in the peaceful uses of
outer space (1961), paragraph 1 (a), advised Member States and other
relevant organizations: “To advance the state of atmospheric science
and technology so as to provide greater knowledge of basic physical
forces affecting climate and the possibility of large-scale weather
modification”.

248 Decision 8/7/A of the Governing Council on provisions for
co-operation between States in weather modification, eighth session,
29 April 1980, UNEP, Report of the Governing Council on the work of
its eighth session, 16-29 April 1980, Official Records of the General
Assembly, Thirty-fifth Session, Supplement No. 25 (A/35/25), annex I,
p. 117. It may be noted that, as early as 1963, WMO had called for a pru-
dent approach to weather modification technologies, stating as follows:
“[TThe complexity of the atmospheric processes is such that a change in
the weather induced artificially in one part of the world will necessarily
have repercussions elsewhere. This principle can be affirmed on the
basis of present knowledge of the mechanism of the general circulation
of the atmosphere. However, that knowledge is still far from sufficient
to enable us to forecast with confidence the degree, nature or duration
of the secondary effects to which change in weather or climate in one
part of the earth may give rise elsewhere, nor even in fact to predict
whether these effects will be beneficial or detrimental. Before undertak-
ing an experiment on large-scale weather modification, the possible and
desirable consequences must be carefully evaluated, and satisfactory

control were to become feasible in the future, there could
be some harmful consequences. Potential negative impli-
cations may include unintended side effects, damage to
existing ecosystems and health risks to humans. Those
effects, if transboundary in nature, could generate inter-
national concern for their injurious consequences.?*® It is
suggested that progressive development of international
law in that particular area should be pursued.?°

86. Geoengineering is commonly understood as the
“intentional large-scale manipulation of the global
environment”.®! In the context of climate change, geo-
engineering refers to “a broad set of methods and tech-
nologies that aim to deliberately alter the climate system
in order to alleviate the impacts of climate change”.?%? To
combat global warming, reducing the emission of green-
house gases is the primary solution.?® However, in view
of the fact that reducing greenhouse gas emission has not
been fully achieved,”* extracting existing greenhouse
gases, especially carbon dioxide, is considered to be an
alternative solution.?® Afforestation is a traditional meas-
ure to reduce carbon dioxide and has been incorporated in
the Kyoto Protocol regime as a valuable climate change
mitigation measure.?® That measure has been recognized
in the decisions adopted at various sessions of the Confer-
ence of the Parties to the United Nations Framework Con-
vention on Climate Change: in Copenhagen in 2009%" and

international agreement must be reached.” WMO, Second Report on
the Advancement of Atmospheric Sciences and Their Application in the
Light of Developments in Outer Space, para. 31. See Taubenfeld and
Taubenfeld, “Some international implications of weather modification
activities”, p. 811.

29 Roslycky, “Weather modification operations with transbound-
ary effects”; Sand, “Internationaler Umweltschutz und neue Rechts-
fragen der Atmosphdrennutzung”. See also Taubenfeld, “International
environmental law”, p. 195; Brown Weiss, “International responses to
weather modification”, p. 813.

01t has been suggested that the following points should be con-
sidered in the regulation of weather modification: the duty to benefit
the common good of mankind; the duty not to cause significant trans-
boundary harm; the duty to perform environmental impact assessments;
public participation; the duty to co-operate; exchange of information
and notification; consultation; the duty to utilize international organiza-
tions; and State responsibility; Roslycky, “Weather modification opera-
tions with transboundary effects”, pp. 27-40. See also Davis, “Atmos-
pheric water resources development and international law”, p. 17.

%1 Keith, “Geoengineering”, p. 495.

%2 Intergovernmental Panel on Climate Change, IPCC Expert
Meeting on Geoengineering, Lima, Peru, 20-22 June 2011, Meeting
report, p. 2. See also generally the Oxford Geoengineering Programme,
“What is geoengineering?”, available from www.geoengineering.ox.ac
.uk; Parson, “Climate engineering”; Reynolds, “The international legal
framework for climate engineering”; Hamilton, Earthmasters: The
Dawn of the Age of Climate Engineering.

23 United States, Environmental Protection Agency, “Greenhouse
gas (GHG) emissions and removals”, available from www.epa.gov
/ghgemissions; Shepherd et al., Geoengineering the Climate.

24 Shepherd, et al., Geoengineering the Climate, p. 1.

%5 Urpelainen, “Geoengineering and global warming”.

26 Canadell and Raupach, “Managing forests for climate change
mitigation”; Ornstein, Aleinov and Rind, “Irrigated afforestation of the
Sahara and Australian outback to end global warming”, pp. 409—410;
Richards and Stokes, “A review of forest carbon sequestration cost
studies”, pp. 24-25.

%7 Conference of the Parties to the United Nations Framework Con-
vention on Climate Change, Report of the Conference of the Parties on
its fifteenth session, held in Copenhagen from 7 to 19 December 2009,
Addendum, Part Two: Action taken by the Conference of the Parties at
its fifteenth session (FCCC/CP/2009/11/Add.1), p. 11, decision 4/CP.15.
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Cancun, Mexico, in 2010%® and in article 5, paragraph 2,
of the Paris Agreement. New incentives were created to
reduce emissions from deforestation and forest degrada-
tion in developing countries.?®

87. Generally, global warming reduction-oriented geo-
engineering can be divided into two categories: carbon
dioxide removal and solar radiation management.?*
The carbon dioxide removal techniques are designed to
remove carbon dioxide from the atmosphere, directly
countering the increased greenhouse effect and ocean
acidification.?! Those techniques would probably need to
be implemented on a global scale to have a significant
impact on carbon dioxide levels in the atmosphere. The
proposed techniques include: (a) “soil-carbon seques-
tration”, also known as “biochar”, which is to char bio-
mass and bury it so that its carbon is locked up in the
soil,22 which, however, was not endorsed in the Kyoto
Protocol;?® and (b) “carbon capture and storage”, refer-
ring to a set of technologies to capture carbon dioxide
emissions from large-point sources, such as coal-fired
power plants,?* with the captured carbon dioxide to be
stored in geological reservoirs or in the oceans.?® (The
long-term advantage of carbon capture and storage is
that the sequestration costs can be partially offset by rev-
enues from oil and gas production,?® while its disadvan-
tage is also recognized—since the carbon dioxide stored
underground may escape, it could cause explosions.)*’
Under some international legal instruments, measures
have recently been adopted for regulating carbon cap-
ture and storage. For example, the 1996 Protocol to the
London Convention now includes an amended provision
and annex, as well as new guidelines for controlling the
dumping of wastes and other matter. Those amendments
created a legal basis in international environmental law
for regulating carbon capture and storage in sub-seabed
geological formations for permanent isolation.?® In ac-
cordance with those regulations, carbon dioxide

28 Conference of the Parties to the United Nations Framework Con-
vention on Climate Change, Report of the Conference of the Parties
on its sixteenth session, held in Cancun from 29 November to 10 De-
cember 2010, Addendum, Part Two: Action taken by the Conference
of the Parties at its sixteenth session, (FCCC/CP/2010/7/Add.1), p. 2,
decision 1/CP.16.

29 |pid.

20 Flannery et al., “Geoengineering climate”, p. 381; Blackstock
and Long, “The politics of geoengineering”.

%! Oxford Geoengineering Programme, “What is geoengineering?”
(see footnote 252 above).

22 | bid.

263 Scott, “International law in the anthropocene”, p. 322.

24 Stephens, “Carbon capture and storage”.

%5 1pid.

%6 1bid.

%7 Metz et al., Carbon Dioxide Capture and Storage, p. 259. (For
example, the explosions in 2001 in Hutchinson, Kansas, United States,
when compressed natural gas escaped from salt cavern storage facil-
ities: ibid.).

%8 These regulations include: 2012 Specific Guidelines for the
Assessment of Carbon Dioxide for Disposal into Sub-seabed Geo-
logical Formations, adopted 2 November 2012 (LC 34/15, annex 8);
Risk Assessment and Management Framework for CO, Sequestration
in Sub-Seabed Geological Structures (CS-SSGS) (LC/SG-CO2 1/7,
annex 3); Resolution LP 3(4) on the Amendment to article 6 of the Lon-
don Protocol (adopted on 30 October 2009); Resolution LP 1(1) on
the amendment to include CO, sequestration in sub-seabed geological
formations in Annex 1 to the London Protocol. See www.imo.org for
more information.

sequestration and export to other States is conditionally
allowed for the purposes of sub-seabed storage.?®

88. Marine geoengineering, as “a deliberate interven-
tion in the marine environment to manipulate natural
processes”, may be a useful technology for absorption of
carbon dioxide, but may also result in deleterious effects.?”
There are several types of marine geoengineering.?’* The
following two types of activities, namely “ocean iron fer-
tilization” and “ocean alkalinity enhancement” are related
to ocean dumping, and therefore to the London Conven-
tion and the 1996 Protocol thereto. In 2008, the parties
adopted a resolution stating that ocean fertilization ac-
tivities, apart from legitimate scientific research, should
not be allowed and urging States to use the “utmost cau-
tion and the best available guidance” even for scientific
research.?’? Furthermore, in 2008, the Conference of the
Parties to the Convention on Biological Diversity urged
States to ensure that ocean fertilization activities would
not take place until there was an adequate scientific basis
on which to justify such activities and a “global, trans-
parent and effective control and regulatory mechanism is
in place for these activities”.?”® Another form of marine
geoengineering is “ocean alkalinity enhancement”, which
involves grinding up, dispersing, and dissolving rocks
such as limestone, silicates, or calcium hydroxide in the
ocean to increase its ability to store carbon and directly
ameliorate ocean acidification.?’* The objective is to
sequester carbon dioxide from the atmosphere by increas-
ing the alkalinity (and the pH) of the oceans.?” It is geo-
chemically equivalent to the natural weathering of rocks,
which helps to buffer the ocean against decreasing pH
and is thereby considered to help to counter ocean acidi-
fication.?’® That may pose legal problems similar to those
of ocean fertilization, but has not yet been addressed by
competent international bodies.

29 Specific guidelines for the assessment of carbon dioxide streams
for disposal into sub-seabed geological formations”, art. 6 (IMO, Re-
port of the twenty-ninth consultative meeting and the second meeting of
Contracting Parties, 14 December 2007, LC 29/17, annex 4).

210 Amendment to article 1 of the London Protocol, new para. 5 bis,
resolution LP.4(8) on the amendment to the London Protocol to regu-
late the placement of matter for ocean fertilization and other marine
geoengineering activities, adopted on 18 October 2013 (IMO, Report
of the thirty-fifth consultative meeting and the eighth meeting of con-
tracting parties, 14—18 October 2013, LC 35/15, annex 4).

21 C. M. G. Vivian, “Brief summary of marine geoengineering tech-
niques”, leaflet issued by Centre for Environment, Fisheries and Aqua-
culture Science [Cefas], January 2013.

22IMO, Report of the thirtieth consultative meeting of Contracting
Parties to the Convention on the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter 1972 and the third meeting of Con-
tracting Parties to the 1996 Protocol to the Convention on the Preven-
tion of Marine Pollution by Dumping of Wastes and Other Matter 1972,
27-31 October 2008 (LC 30/16), annex 6, resolution LC-LP.1 (2008) on
the regulation of ocean fertilization.

23 UNEP, Report of the Conference of the Parties to the Conven-
tion on Biological Diversity on the work of its ninth meeting, Bonn,
19-30 May 2008 (UNEP/CBD/COP/9/29), annex I, p. 149, decision
[X/16 on biodiversity and climate change, part C, para. 4. An exception
was made for small-scale research activities within “coastal waters”
for scientific purposes, without generation or selling carbon offsets or
for any other commercial purposes. Okuwaki, “The London Dumping
Convention and ocean fertilization experiments”.

21t Oxford Geoengineering Programme, “What is geoengineering?”
(see footnote 252 above).

25 Kheshgi, “Sequestering atmospheric carbon dioxide by increas-
ing ocean alkalinity”.

26 |bid.
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89. Solar radiation management is another form of geo-
engineering. The techniques are designed to mitigate the
negative impacts of climate change by lowering earth
surface temperatures through increasing the albedo of the
planet or by deflecting solar radiation.?”” It has been esti-
mated that a deflection of approximately 1.8 per cent of
solar radiation would offset the global mean temperature
effects of a doubling of atmospheric concentrations of
carbon dioxide.?® There are several proposals in this area,
such as “albedo enhancement” and “stratospheric aero-
sols”. The former is a method for increasing the reflec-
tiveness of clouds or the land surface, so that more of the
heat of the sun is reflected back into space. That meas-
ure is thought by many to be risk-free, because it does
not change the composition of the atmosphere. It only
involves the utilization of white or reflective materials
in urban environments to reflect greater amounts of solar
radiation and therefore to cool global temperatures.?
However, its effectiveness as a mitigation measure is not
thought to be entirely satisfactory.?® The stratospheric
aerosols method is to introduce small, reflective particles
into the upper atmosphere to reflect some sunlight before
it reaches the surface of the Earth. However, there are
some concerns over the injection of sulphate aerosols into
the stratosphere. First, it is likely to increase the depletion
of the ozone layer.?! Second, it also has the potential to af-
fect rainfall and monsoon patterns, with consequences for
food and water supplies, especially in Africa and Asia.?®
Third, the option is not considered to be cost effective as
a climate change mitigation measure.?

90. Thus, while geoengineering is a potential response
to climate change, it has also been criticized as a rather
deceptively alluring reaction to global warming issues,
because it will reduce the incentive to cut greenhouse gas
emissions.? It is in part a consequence of the perceived
challenges of the climate change regime and the current
policies of focusing on emissions reductions that has led
to geoengineering becoming more attractive.?® Given the
imperfect knowledge of both the technologies and the cli-
matic system, there are concerns about unintended envir-
onmental and ecosystem side effects. Some experts argue
that, while geoengineering should remain on the table, it
is important to begin developing international norms and
legal rules to govern its usage in the future.?® It has also
been argued that there should be a thorough scientific
review of geoengineering by a competent organ, such as

277 Scott, “International law in the anthropocene”, p. 326.

28 Caldeira and Wood, “Global and Arctic climate engineering:
numerical model studies”, p. 4040.

2% Akbari, Menon and Rosenfeld, “Global cooling: increasing
world-wide urban albedos to offset CO,”, p. 277, Hamwey, “Active
amplification of the terrestrial albedo to mitigate climate change”,
pp. 419-421.

20 Shepherd et al., Geoengineering the Climate, p. 34.

%1 Tilmes, Miiller and Salawitch, “The sensitivity of polar ozone
depletion to proposed geoengineering schemes”; Crutzen, “Albedo
enhancement by stratospheric sulfur injections”.

%2 Robock, Oman and Stenchikov, “Regional climate responses to
geoengineering with tropical and Arctic SO- injections”, p. 1.

23 Goes, Tuana and Keller, “The economics (or lack thereof) of
aerosol geoengineering”, p. 720.

24 Richard Black, “UK climate fix balloon grounded”, BBC News,
16 May 2012; Urpelainen, “Geoengineering and global warming”.

285 Seott, “International law in the anthropocene”, p. 320.

2 Urpelainen, “Geoengineering and global warming”, p. 378.

the Intergovernmental Panel on Climate Change, which
may lead to the formation of a new international agreement
to govern geoengineering.?®” As a new law-making exer-
cise, that is certainly beyond the task of the Commission.
However, among the examples of geoengineering cited
above, afforestation is well established within the Kyoto
Protocol and weather modification is partially regulated
by international law (the Convention on the Prohibition
of Military or Any Other Hostile Use of Environmental
Modification Techniques), and supplemented by the rele-
vant General Assembly resolutions and United Nations
Environment Programme guidelines. Ocean fertilization,
as a form of marine geoengineering, is in part under the
control of the London Convention and the 1996 Protocol
thereto, and is permitted only for scientific research. In
2010, the parties to the Convention on Biological Diver-
sity also addressed all geoengineering activities. It was
decided, in line with the above-mentioned decision on
ocean fertilization, that

no climate-related geo-engineering activities that may affect biodiver-
sity take place, until there is an adequate scientific basis on which to
justify such activities and appropriate consideration of the associated
risks for the environment and biodiversity and associated social, eco-
nomic and cultural impacts, with the exception of small scale scientific
research studies that would be conducted in a controlled setting ... and
only if they are justified by the need to gather specific scientific data
and are subject to a thorough prior assessment of the potential impacts
on the environment. 2

In addition, there are several notable non-binding guide-
lines proposed in the field: the recommendations of the
Asilomar Conference on Climate Intervention convened by
the United States Climate Institute in 2010;?%° the voluntary
standards formulated in 2011 by the United States Bipar-
tisan Policy Center’s Task Force on Climate Remediation
Research®*® and the Oxford Principles on Climate Geoen-
gineering Governance, elaborated by British academics in
2013.%! Thus, it is clear that conducting geoengineering

27 |bid. See also Barrett, “The incredible economics of geoengi-
neering”, p. 53.

28 UNEP, Report of the tenth meeting of the Conference of the Par-
ties to the Convention on Biological Diversity, Tenth meeting, Nagoya,
Japan, 18-29 October 2010 (UNEP/CBD/COP/10/27), annex, p. 259,
decision X/33, para. 8 (w).

2 The recommendations on principles for research into climate
engineering techniques of the Asilomar International Conference on
Climate Intervention, held in Pacific Grove, California, from 22 to
26 March 2010, are: (a) promoting collective benefit; (b) establishing
responsibility and liability; () open and cooperative research; (d) itera-
tive evaluation and assessment; () public investment and consent. See
http://climate.org/archive/resources/climate-archives/conferences/asi
lomar/report.html.

20 The Bipartisan Policy Center’s Task Force on Climate Remedia-
tion Research elaborated the following principles: Principle 1: Purpose
of climate remediation research; Principle 2: Testing and deploying
climate remediation technologies; Principle 3: Oversight issues for
research programmes; Principle 4: Importance of transparency; Prin-
ciple 5: International coordination; Principle 6: Adaptive manage-
ment. Bipartisan Policy Center’s Task Force on Climate Remediation
Research, “Geoengineering: A national strategic plan for research on
the potential effectiveness, feasibility, and consequences of climate
remediation technologies”, pp. 13-14.

21 The principles are as follows: 1. Geo-engineering to be regulated
as a public good; 2. Public participation in geo-engineering decision-
making; 3. Disclosure of geo-engineering research and open publica-
tion of results; 4. Independent assessment of impacts; 5. Governance
before deployment (the five principles have equal status; numbering
does not imply priority). See Rayner et al., “The Oxford principles”.
See also Armani, “Global experimentalist governance, international
law and climate change technologies”.


http://climate.org/archive/resources/climate-archives/conferences/asilomar/report.html
http://climate.org/archive/resources/climate-archives/conferences/asilomar/report.html
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will require “prudence and caution” (to use the words of
the orders of the International Tribunal for the Law of the
Sea?®?), even where such an activity is permitted, and that,
in any event, prior assessment of geoengineering activities
should be made on a case-bycase basis in respect of each in-
dividual project. It is clearly a requirement of international
law that environmental impact assessments are required for

22 See the orders of the International Tribunal for the Law of the
Sea on the provisional measures in the 1999 case of Southern Bluefin
Tuna (New Zealand v. Japan; Australia v. Japan) (para. 77), in the
2001 case of the Mox Plant (lreland v. United Kingdom) ((para. 84)
and in the 2003 Case concerning Land Reclamation by Singapore in
and around the Strait of Johor (Malaysia v. Singapore) (para. 99) (see
footnote 121 above).

such activities as discussed at length earlier in the present
report (paras. 41-60 above).

91. In view of the above, the following draft guideline
is proposed:

“Draft guideline 7. Geoengineering

“Geoengineering activities intended to modify
atmospheric conditions should be conducted with
prudence and caution in a fully disclosed, transparent
manner and in accordance with existing international
law. Environmental impact assessments are required
for such activities.”

CHAPTER 111

Conclusion

92. Having covered core substantive guidelines on the
subject (namely, the obligations of States to protect the
atmosphere and sustainable and equitable utilization of
the atmosphere) in the present third report, the Special
Rapporteur wishes to suggest that the Commission deal
in 2017 with the question of the interrelationship of the
law of the atmosphere with other fields of international

law (such as the law of the sea, international trade and
investment law and international human rights law), and
in 2018 with the issues of implementation, compliance
and dispute settlement relevant to the protection of the
atmosphere, by which time hopefully the first reading of
the topic could be concluded that year, and the second
reading in 2019.

ANNEX

Draft guidelines proposed by the Special Rapporteur

Preamble

Emphasizing the need to take into account the special
situations of developing countries,

[Some other paragraphs may be added, and the order of
paragraphs may be coordinated, at a later stage. ]

Guideline 3. Obligation of States
to protect the atmosphere

States have the obligation to protect the atmosphere
from atmospheric pollution and atmospheric degradation.

(@) Appropriate measures of due diligence shall be
taken to prevent atmospheric pollution in accordance with
the relevant rules of international law.

(b) Appropriate measures shall be taken to minimize
the risk of atmospheric degradation in accordance with
relevant conventions.

Guideline 4.  Environmental impact assessment

States have the obligation to take all such measures
that are necessary to ensure an appropriate environmental
impact assessment, in order to prevent, reduce and con-
trol the causes and impacts of atmospheric pollution
and atmospheric degradation from proposed activities.

Environmental impact assessment should be conducted
in a transparent manner, with broad public participation.

Guideline 5. Sustainable utilization of the atmosphere

1. Given the finite nature of the atmosphere, its utili-
zation should be undertaken in a sustainable manner.

2. For sustainable utilization of the atmosphere, it is
required under international law to ensure a proper bal-
ance between economic development and environmental
protection.

Guideline 6. Equitable utilization of the atmosphere

States should utilize the atmosphere on the basis of the
principle of equity and for the benefit of present and fu-
ture generations of humankind.

Guideline 7. Geoengineering

Geoengineering activities should be conducted with
caution and prudence in a fully disclosed, transparent
manner and in accordance with existing international
law. Environmental impact assessments are required for
such activities.

Guideline 8 [5]. International cooperation

Draft guideline 8 would be draft guideline 5, as pro-
visionally adopted by the Commission in 2015.Ulluptate





