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that the Council may be able, for a similar purpose,
to request its Secretary to attend the next session of
the Commission ".

VII. Question of stating dissenting opinions

37. The Commission considered a draft resolution
submitted by Mr. Jaroslav Zourek (A/CN.4/.L61) on
the question of stating dissenting opinions. The draft
resolution reads as follows :

" The International Law Commission,
" Considering that it was created with the object

of promoting the progressive development of inter-
national law and its codification (article 1 of the
Statute of the Commission),

Considering that it is required under article 20
of its Statute, in preparing its drafts with a view to
the codification of international law and in submit-
ting them to the General Assembly, to specify the
extent of agreement on each point in the practice
of States and in doctrine', and the ' divergencies and
disagreements which exist, as well as arguments
invoked in favour of one or another solution',

Considering that the final report on the work of
each session which the International Law Commis-
sion submits annually to the General Assembly
should therefore record all the views expressed in
the Commission and the main arguments invoked in
favour of the various solutions,

Considering that the best method of achieving
this is to allow the members of the Commission to
express their dissenting opinions in an annex to the
final report,

DECIDES that any member of the International Law
Commission shall have the right to add a short state-
ment of his dissenting opinion to any decision taken
by the Commission on draft rules of international law,
if the said decision does not in whole or in part express
the unanimous opinion of the members of the Com-
mission."

38. However, the Commission reaffirmed the exist-
ing rule adopted at the third session, that detailed expla-
nations of dissenting opinions should not be inserted
in the report, but merely a statement to the effect that,
for reasons given in the summary records, a member
was opposed to the adoption of a certain article or of a
particular passage of the report.19

VIII. Representation at the General Assembly

39. The Commission decided that its Chairman,
Mr. Jean Spiropoulos, should represent it at the tenth
session of the General Assembly for purposes of consul-
tation.

" Faris Bey el-Khouri, for the reasons set forth in the summary
record of the 330th meeting, declared that he was opposed to any
statement in the report of a dissenting opinion.
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1. AUSTRALIA

Letter dated 18 April 1959 from the Australian Mission
to the United Nations

[Original: English]

The permanent representative of Australia to the United Nations
presents his compliments to the Secretary-General of the United
Nations and has the honour to refer to the Secretary-General's
telegram LEG. 292/9/01 dated 3 February 1955, inviting comments

from individual Governments on draft articles on the regime of
the territorial sea as provisionnally adopted by the International
Law Commission.

It would be appreciated if the International Law Commission
could be informed that the Government of Australia has, in view
of the existing pending dispute between the Governments of Japan
and Australia for the solution of which an approach to the Inter-
national Court of Justice is under discussion, preferred to furnish
no comments upon the Commission's Provisional Articles.
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2. BELGIUM

Transmitted by a letter dated 5 March 1955 from the Permanent
delegation of Belgium to the United Nations

[Original: French]

The Belgian Government wishes to make the following comments
on the provisional articles concerning the regime of the territorial
sea adopted by the International Law Commission at its sixth session.

Article 3. Breadth of the territorial sea

It will be very difficult, not to say impossible, to arrive at an
agreement if no country is prepared to make concessions.

The draft article as given in Mr. Francois' third report (A/CN.
4/77 of 4 February 1954, article 4) may reconcile the different points
of view. That draft lays down the principle of a breadth of three
miles, while authorizing coastal States to extend it up to a limit
of twelve miles, subject to two conditions. The principle of deli-
mitation by international agreement should, however, be expressly
recognized in the text. The last sentence of Mr. Francois' draft
does not offer adequate guarantees in that respect. It read as
follows :

"Any dispute concerning the validity of measures adopted for
the aforementioned purpose shall be submitted to an international
conciliation procedure or, if no agreement is reached, to arbitration."

It is of course wise to provide for some recourse against unilateral
measures already adopted. Preferably, however, disputes should
be forestalled and a third stipulation added authorizing a State
to extend the territorial sea, and so to limit the zone of the high
sea, on the condition that agreement has first been reached with
the States interested in the fishing zones proposed to be restricted.

In this respect, the question of the territorial sea impinges on
the regime governing fishing on the high seas, for which a system
of international regulation is contemplated.

Article 12. Drying rocks and shoals

In article 5, paragraph 2, it is stated that base lines shall not
be drawn to and from drying rocks and shoals, whereas article 12
provides that drying rocks and shoals which are wholly or partly
within the territorial sea may be taken as points of departure for
delimiting the territorial sea.

At first glance, these two articles seem to contradict each other,
The comment given on page 43 of document A/CN.4/88 does not
make it entirely plain what reasoning led the Commission to state
that the provisions of these two articles are compatible.

The summary record of the Commission's discussion (A/CN.
4/SR.260, page 13) sheds more light on the subject : article 13
[12] states a general principle which applies to the equally general
rule concerning the normal base line, namely the low water line
(article 4), whereas article 5 is concerned only with exceptional
cases.

As regards the difference in the terminology used in the two
articles, it would seem preferable to make the terminology uniform
by replacing in article 5, paragraph 2, the words fonds affleurant
a basse mer by the words rochers ou fonds couvrants et decouvrants
which occur in article 12. Moreover, the summary record of the
Commission's debate (A/CN.4/SR.260, page 14) suggests that the
latter expression corresponds more closely to the phrase "drying
rocks and shoals" which is used in the English text and which
is taken from the (English) report of the Committee of Experts.

The Belgian Government understands the words "shoals . . .
wholly or partly within the territorial sea" to mean, as defined in
Mr. Lauterpacht's amendment (A/CN.4/SR.261, page 3) "shoals . . .
if within the territorial sea as measured from the mainland or from
an island" (cf. ibid, page 6).

Article 16. Delimitation of the territorial sea of two adjacent States

The text of article 16 as given in the report (A/CN.4/88) does not,
in this Government's view, take Belgium's earlier suggestions
into account.

According to the text of article 16, there are only two possible
ways of drawing the boundary :

(a) By agreement between adjacent States; or,
(b) In the absence of such agreement, by application of the

principle of equidistance from the base lines.
What will happen in a case in which special circumstances justify

a boundary line drawn otherwise than as described in (b) and the
two parties do not agree on a such boundary line? Is it to be inferred,
particularly in view of what is said in the last paragraph of the
comment on article 16, that in this event the matter will be submitted
to arbitration? If that is the intention, the text does not make it
sufficiently plain.

The text as it now stands fails to indicate clearly whether a State
can ask for the revision of an agreement existing between it and
an adjacent State.

The Belgian Government suggests the following text :

"Article 16

" 1 . The boundary of the territorial sea between two adjacent
States is drawn by application of the principle of equidistance
from the base lines from which the width of the territorial sea of
the two countries is measured.

"2. Nevertheless, a boundary drawn by agreement between
two adjacent States shall remain in effect.

"3. In the absence of an agreement and if a boundary drawn
otherwise than as described in paragraph 1 is justified by special
circumstances, the boundary shall be drawn by agreement between
the two adjacent States."
This leaves unsettled what is meant by the expression"special

circumstances". Does it mean circumstances in which, owing to
the configuration of the coasts, it would be impossible or difficult
to apply the principle of equidistance? Or would the expression
"special circumstances" also cover the case where a country invokes
historical arguments?

Article 26. Passage of warships

The drafts submitted earlier did not contain the provision which
now appears in paragraph 2 of this article, to wit, that a State
may prohibit passage in the circumstances envisaged in article 20.
The purpose of this addition would seem to be to limit the "excep-
tional circumstances" of which paragraph 1 speaks to those men-
tioned in article 20 with reference to vessels other than warships.
The Belgian Government is inclined rather to associate itself with
the comments which accompanied article 12 of the draft prepared
by the Conference of The Hague, 1930 :

"To state that a coastal State will not forbid the innocent
passage of foreign warships through its territorial sea is but
to recognize existing practice. That practice also, without
laying down any strict and absolute rule, leaves to the State
the power, in exceptional cases, to prohibit the passage of foreign
warships in its territorial sea."

3. BRAZIL

Note verbale dated 28 February 1955 from the permanent delegation
of Brazil to the United Nations

[Original: English]

The alternate delegate of Brazil to the United Nations presents
his compliments to the Secretary-General of the United Nations
and with reference to note LEG. 292/9/01 of 31 August 1954,
regarding the provisional articles on the "Regime of territorial sea",
has the honour to present the following comments of the Government
of Brazil on chapter 4 of Document A/CN.4/88, "Regime of ter-
ritorial sea".

2. With regard to article 9 thereof, the Brazilian Government
are of the opinion that the outer limit of roadsteads should be
included in the base line for measuring the width of the territorial
sea instead of having such roadsteads merely included in the terri-
torial sea. It would of course be necessary, in keeping with the above
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suggestion, that States should previously delimit such roadsteads.
Working Paper No. 11, drawn up by the Preparatory Commission
for The Hague Conference for the Codification of International
Law, adopts a similar point of view. In accordance with the Brazi-
lian Government's suggestion, article 9 would then read as follows :

"Article 9. Roadsteads. Roadsteads which are used for
the loading, unloading and anchoring of vessels and which are
situated wholly or partly outside the outer limit of the territorial
sea shall have their outer limits included in the base line from
which the width of the territorial sea will be measured. The
coastal State must give due publicity to the limits of such road-
steads."

3. As to article 12, Brazil favours adding islands to the points
of departure for delimiting the territorial sea, perhaps by inserting
the word "island" before "dry rocks and shoals". If a rock or
shoal totally or partially situated within the territorial sea can be
taken as a point of departure for delimiting the territorial sea,
it is even more reasonable that an island in the same case be also
taken as a point of departure. This does not involve attributing
to an island in this situation its own territorial sea, but provides
for its inclusion in the base line.

4. The Brazilan Government are in full agreement with the
remaining provisional articles drafted by the International Law
Commission.

4. EGYPT

Transmitted by a letter dated 4 May 1955 from the permanent
delegation of Egypt to the United Nations

[Original: English)

At its third session in 1951, the International Law Commission
decided to initiate work on the topic "Regime of territorial waters"
which was previously selected for codification.

At its sixth session, the Commission, after considering the last
report submitted by M. J. P. A. Francois, appointed Special Rap-
porteur on this topic, adopted a number of draft articles with com-
ments, and submitted them to the Governments in conformity
with the provisions of its Statute.

Accordingly, the Government of the Republic of Egypt has
carefully studied the above-mentioned draft articles, and by compar-
ing them at the same time with the corresponding articles forming
the Egyptian internal law regarding the same question, considers
that, except for certain details, the principles they contain are in
accordance with both the common international law and the Egyptian
internal law.

However, the Egyptian Government finds it necessary to give
its own point of view on the following articles.

Article 3

This article, which concerns the breadth of the territorial sea,
has been postponed pending the reception of the replies and pro-
posals of Governments concerning this matter.

It appears from the introduction to chapter IV of the International
Law Commission's report covering the work of its sixth session,
that the question of the breadth of the territorial sea was the object
of different divergent opinions which were expressed during the
debate at the various sessions of the Commission, and during which
different suggestions were made.

However, the Egyptian Government is particularly in favour
of adopting the suggestion according to which the breadth of the
territorial sea may be fixed by each coastal State in accordance
with its needs; provided that it does not exceed the limit of six
miles, and this for the following reasons :

1. That, as was stressed in the Commission's report, the breadth
of the territorial sea actually depends on different factors which
vary from case to case.

2. That the three-mile belt of sea adopted by some Governments
may no longer be sufficient for securing the State's security necessities
especially if it was taken into consideration that the three-mile

limit was originally based on the maximum range of the cannon-
shot from the shore, which is much greater nowadays.

3. That it is suitable, on the other hand, not to allow the extension
of the territorial sea beyond the six-mile limit so as to safeguard
the principle of the freedom of the open sea, over which the inter-
national law forbids the acquisition of sovereignty.

Article 5, paragraph 2

This paragraph declares that the straight base line, mentioned
in paragraph 1, may be drawn between headlands of the coastline
or between any such headland and an island less than five miles
from the coast, or between such islands; while the corresponding
article in the Egyptian internal law allows the drawing of such a
base line if the island is situated at a distance not further than twelve
miles from the coast.

The Egyptian Government, therefore, reserves the right of giving
its final opinion on this paragraph until a definite solution has
been given to both the questions of the breadth of the territorial
sea, and groups of islands.

Article 7. Bays

This article has also been postponed due to its connexion with
the question of the breadth of the territorial sea.

It is generally admitted that the maritime territory of every State
extends to the bays and adjacent parts of the sea enclosed
by headlands belonging to the same State. Nevertheless, it has
been claimed by some jurists that inlets having an entrance more
than ten miles wide cannot be held to be territorial. There is, in
fact, no unanimity of opinion on the question, but it might be
convenient to adopt the solution which was taken by the Institute
of International Law in 1894 in favour of the twelve-mile width,
subject to greater extent of jurisdiction established by long-continued
usage.

Article 26

This article declares the right of foreign warships to innocent
passage through the territorial sea or through the straits used
for international navigation between two parts of the high seas.

The Egyptian Government has no objection on this principle,
but would, nevertheless, be in favour of according each State the
right of putting a certain limitation to the number of warships
belonging to the same foreign country and passing through at the
same time.

5. E L SALVADOR

Letter dated 20 December 1954 from the Ministry of Foreign Affairs
of El Salvador

[Original: Spanish]

I have pleasure in referring to your communication LEG./292/9/01,
dated 31 August 1954, with which you sent a copy of the report of
the International Law Commission on the work of its sixth session,
held in Paris from 3 June to 28 July 1954, at which the topic "Regime
of the territorial sea" was discussed.

In your note you state that the Commission would like to receive
comments from Governments on the subject of the breadth of the
territorial sea, and you add that it would be appreciated if the Salva-
dorian Government would communicate its comments before
1 February 1955.

I have pleasure in informing you that this Ministry is now engaged
in studying chapter IV of the Commission's report, doncerning
the regime of the territorial sea. The Ministry is deeply interested
in the question, for article 7 of the Political Constitution now in
force provides that "the adjacent seas to a distance of two hundred
sea miles from the low water line", and also the corresponding air
space, subsoil and continental shelf, form part of national territory.

As you will gather, in conformity with the aforementioned con-
stitutional provision, the sovereignty of El Salvador extends to two
hundred sea miles of territorial sea and to the corresponding conti-
nental shelf, and it is wholly unacceptable for this country that in
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any international convention relating to the territorial sea principles
should be adopted which conflict with its legitimate rights. Accord-
ingly, this Ministry is prepared to endorse suggestion 7 (page 13
of the report), which says that the basis of the breadth of the terri-
torial sea should be the area of sea situated over its continental
shelf, subject always to the provisio that the term "continental
shelf" is understood to mean the submarine platform extending
to two hundred sea miles from the coast, reckoned from the low-
water line.

I shall be pleased to amplify these comments in due time.

6. HAITI

Letter dated 22 March 1955 from the Department of State for Foreign
Affairs of Haiti

[Original: French]

The Secretary of State has noted that the Secretary-General
of the United Nations would like to receive the comments of the
Haitian Government on chapter IV of the report [of the International
Law Commission on the work of its sixth session, document A/2693],
containing provisional articles concerning the regime of the territorial
sea.

With a view to enabling the Secretary -General to act as requested
by the International Law Commission, I have pleasure in commu-
nicating to you the following comments on the draft articles in
question.

It should be explained first of all that the Republic of Haiti
has no legislation relating to the territorial sea. In practice, the
Government of Haiti has adopted the distance of six sea miles as
the breadth of the Haitian territorial sea, and has so notified a
number of Governments, including those of the United States of
America and Italy, which had requested information concerning
the limits of the territorial sea.

This breadth of six sea miles, measured from the low-water mark
as base line, seems indeed to be the most suitable for Haiti.

Draft article 12 lays down a rule according to which drying rocks
and shoals may be taken as points of departure for delimiting the
territorial sea.

This Department considers that this provision should be deleted,
as it might lead to an excessive extension of the territorial sea;
it is, in any case, incompatible with the provisions of the last para-
graph of draft article 5.

Under draft article 26 warships are to have the right of passage
through the territorial sea without previous authorization or noti-
fication.

This Department considers that, in conformity with the most
generally accepted international practice, foreign warships should
not have the right of passage through the territorial sea except
with the consent of the coastal State, to which the ship concerned
must address a request.

Clearly, by reason of their special characteristics, it is desirable
that the coastal State should be able at all times to control or even
to prohibit the passage of warships.

This Department reserves the right to submit, if the occasion
arises and at the appropriate time, any other comments it may
consider necessary.

7. ICELAND

Note verbale dated 26 March 1955 from the Ministry of Foreign
Affairs of Iceland

[Original: English]

The Government of Iceland has studied the provisional articles
concerning the regime of the territorial sea drafted by the Inter-
national Law Commission [at its sixth session, document A/2693]
and has the honour to submit the following comments:

1. Preliminary remarks

The Government of Iceland has already stated its views regard-
ing certain aspects of coastal jurisdiction in an earlier communi-
cation. That communication is reproduced in the report of the

International Law Commission covering the work of its fifth session
{General Assembly, Official Records, Eighth Session, Supplement
No. 9, document A/2456, pp. 52-58).

2. Base-lines

Articles 4 and 5 of the provisional articles must be read together.
The principle should be that the judgment of the International
Court of Justice in the Anglo-Norwegian Fisheries case20 must be
followed. Indeed, there is no reason why the judgment of the
Court should not be fully respected.

According to the judgment it is necessary to distinguish between
two categories (types) of coasts and two different regimes which
are applicable to them. On the one hand there is the coast which
is "not too broken". On the other there is the coast which is "deeply
indented and cut into" or "is bordered by an archipelago". The
second category is not at all an exception to the former. The two
types of coasts are juridically on the same level. For the first,
the rules laid down in article 4 are applicable, but for the second
"the base-line becomes independent of the low-water mark, and
can only be determined by means of a geometric construction"
(pp. 128-129 of the judgment). Consequently, the drafting of articles
4 and 5 has to be changed. In article 4 it is necessary to delete
the words "Subject to the provisions of article 5" and in paragraph 1
of article 5 the words "As an exception" should be deleted.

Paragraph 1 of article 5 states that the regime in question should
be justified by historical or geographical reasons. Economic and
other reasons seem to be ignored or excluded. This is not in confor-
mity with the judgment of the Court which clearly states that
economic reasons can—and must—also be taken into account
(p. 133). The Icelandic Government firmly believes that the economic
factor may be important for determining the link existing
between a sea area and the land domain. There is another point
which does not appear in the draft but which was also recognized
by the Court, i.e., that "a State must be allowed the latitude neces-
sary in order to be able to adapt its delimitation to practical needs
and local requirements" (p. 133 of the judgment).

Of course, this latitude is limited by two principles of international
law: First, the drawing of base-lines "must not depart to any
appreciable extent from the general direction of the coast" (p. 133).
Second, "the sea areas lying within the base-lines" must be "suffi-
ciently closely linked to the land domain to be subject to the regime
of internal waters" (p. 133). Each of these principles is very impor-
tant and should be clearly laid down in the proposed convention.
According to the judgment, the connexion between the sea area in
question and the land domain must be clear from the factual situation
(geographical, economic, etc.). But the adaptation of these prin-
ciples to concrete situations clearly requires the possibility of
appreciation, and it is important to state explicitly that this power
of appreciation rests with the coastal State.

Paragraph 2 of article 5 is quite incompatible with the judgment
of the Court. The limitations used in the paragraph regarding
the maximum length of straight base-lines, the distance of base-
lines from the coast and the use of drying rocks and shoals have no
foundation whatsoever in the judgment. Indeed, the adoption
of the paragraph in its present form would be tantamount to asserting
that the judgment of the Court was wrong and that many of the
base-lines approved by the Court should be considered to be contrary
to international law. When considering the Norwegian system
the Court said, inter alia, the following :

"The 1869 Statement of Reasons brings out all the elements
which go to make up what the Norwegian Government describes
as its traditional system of delimitation : base-points provided
by the islands or islets farthest from the mainland, the use of
straight lines joining up these points, the lack of any maximum
length for such lines." (p. 135)

These were the characteristics of the system which was approved
by the Court.

The experts who were consulted in connexion with the drafting
of paragraph 2 of article 5 were experts in geography and not in

10 International Court of Justice Reports. 1951, pages 116 et seq.
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international law and were, moreover, drawn almost entirely from
countries in western Europe who have been in favour of the most
limited extent of coastal jurisdiction. The paragraph is absolutely
unacceptable to the Icelandic Government and should, in its view,
be deleted.

3. Bays

In the opinion of the Icelandic Government the question of
bays does not call for special rules in the case of coastlines which
are indented. The drawing of base-lines in that case would be
governed by the general principle laid down in paragraph 1 of
article 5 (revised). It would perhaps be necessary to provide for a
rule applicable to bays in the case of a coast belonging to the other
category (covered by article 4). The Icelandic Government has
no special proposal to make on that point but it seems that the solu-
tion of the question should be inspired by the same considerations
as those expounded in the comments above concerning article 5.

4. Groups of islands

Same observations as for the bays. If a certain group of islands
is sufficiently close to the coast so as to be covered by the general
criteria formulated by the International Court of Justice the group
would be covered by the general base-lines system applicable
to the coast. If not, the group would have an independent base-
lines system in conformity with the same principles.

5. Breadth of the territorial sea

The traditional regime of the sea is characterized by a sort of
compromise between the jurisdiction of the coastal State in waters
adjacent to its coast and the freedom of the seas beyond that area.
The former is juridically on the same level as the latter. It would be
a mistake to consider it as an exception to a principle. The difficulty
has always been and still remains to decide where the line of sepa-
ration should be drawn.

The practice of States seems to be incompatible with the acceptance
of a general rule fixing the extent of the territorial sea with precision.
A group of States would favour a general convention based on the
system of the three-mile limit. The conclusion of such a convention
would imply that the many States which are opposed to that limit
would give up their opposition. That, of course, is thoroughly
unrealistic.

In its judgment in the Fisheries Case the Court stated the follow-
ing in connexion with the United Kingdom Government's assertion
that the so-called ten-mile rule in bays should be regarded as a rule
of international law :

"in these circumstances the Court deems it necessary to point
out that although the ten-mile rule has been adopted by certain
States both in their national law and in their treaties and conven-
tions, and although certain arbitral decisions have applied it
as between these States, other States have adopted a different
limit. Consequently, the ten-mile rule has not acquired the autho-
rity of a general rule of international law." (p. 131)

It seems clear that the same reasoning applies with equal force to
the assertion that the three-mile limit for the extent of the territorial
sea should be regarded as a rule of international law.

As indicated by the rapporteur of the International Law Commis-
sion the practice of States varies greatly, and in the different reports
of the rapporteur different limits are proposed varying from three
miles to twelve miles. In the report of the International Law Com-
mision it is stated that on this question twelve different suggestions
were made during the debates of the Commission [A/2693, para-
graph 68].

A uniform system would be possible only if very extensive limits
were to be adopted. It would not mean that all States would agree
to the three-mile limit. On the contrary, the States who are in
favour of that limit would have to be prepared to accept a much
more extensive one. In the absence of that attitude it seems that
the only practicable solution would be to accept the principle of
regional or local systems which is in conformity with the facts of

the present practice. The Government of Iceland is prepared to
examine any reasonable proposition of that nature.

The question of the breadth of the territorial sea is, of course,
closely linked with that of the contiguous zones and cannot be
dealt with in an isolated manner. The basis for coastal jurisdiction
is that certain interests of States in their coastal areas are recognized.
One of these interests would be exclusive jurisdiction over fisheries
in the coastal area. If a contiguous zone is used for that purpose
the necessity, for example, as far as Iceland is concerned, for a wide
territorial sea would appear in quite a different light from the
situation where no such contiguous zone was provided. The reasons
for this attitude are found in the earlier statement by the Icelandic
Government, referred to under 1 above as follows :

"2. The views of the Icelandic Government with regard
to fisheries jurisdiction can be described on the basis of its own
experience, as follows:

"Investigations in Iceland have quite clearly shown that the
country rests on a platform or continental shelf whose outlines
follow those of the coast itself (see provisional map, p. 54)2l

whereupon the depths of the real high seas follow. On this
platform invaluable fishing banks and spawning grounds are found
upon whose preservation the survival of the Icelandic people
depends. The country itself is barren and almost all necessities
have to be imported and financed through the export of fisheries
products. It can truly be said that the coastal fishing grounds
are the condition sine qua non of the Icelandic people for they
make the country habitable. The Icelandic Government considers
itself entitled and indeed bound to take all necessary steps on
a unilateral basis to preserve these resources and is doing so as
shown by the attached documents. It considers that it is unreal-
istic that foreigners can be prevented from pumping oil from
the continental shelf but that they cannot in the same manner
be prevented from destroying other resources which are based on
the same sea-bed.

"3. The Government of Iceland does not maintain that
the same rule should necessarily apply in all countries. It feels
rather that each case should be studied separately and that the
coastal State could, within a reasonable distance from its coasts,
determine the necessary measures for the protection of its coastal
fisheries in view of economic, geographic, biological and other
relevant considerations."

6. Freedom of navigation

It is the opinion of the Icelandic Government that the problem
of freedom of navigation should be considered separately and that
the principles thereof are compatible with the above considerations.
An illustration of this may be found in President Truman's "Pro-
clamation with respect to Coastal Fisheries in certain areas of the
High Seas, dated September 28, 1945" (American Journal of Inter-
national Law, Vol. 40, 1946, Official Documents, p. 46) where it is
stated as follows:

"The character as high seas of the areas in which such conser-
vation zones are established and the right to their free and unim-
peded navigation are in no way thus affected."

8. INDIA

Transmitted by a letter dated 20 May 1955 from the Ministry
of External Affairs of India

[Original: English]
Article 1

At the end of sub-paragraph 2 of article 1, add the following
proviso:

"Provided that nothing in these articles shall affect the rights
and obligations of States existing by reason of any special relation-
ship or custom or arising out of the provisions of any treaty
or convention."

21 See Official Records of the General Assembly. Eighth Session, Supplement No. 9,
A/2456, p. 54.
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Article 3

"The maximum breadth of the territorial sea may be fixed
at twelve miles and within this limit each country, whatever
may be the geographical configuration of its coastline, should
have freedom to fix a practical limit."

Article 4

The Government of India agree to the provisions of article 4
subject to clear stipulations being made in article 7 that "bays
should be considered internal waters and that the base line for
measuring territorial waters should be drawn from the mouths
of bays/gulfs".

Article 5

In sub-paragraph 1 of article 5 delete the words "for historical
reasons or" occurring in lines 1-2.

Articles 7, 11 and 14

The Government of India are interested in these articles and
would like to be consulted at the proper time.

Article 9

After the first sentence ending "in the territorial sea", add the
following sentence:

"The base line should be drawn outside the roadsteads which
should be included in internal waters."

Article 15

Substitute the following for the existing article 15:
"When the territorial sea of two States, the coasts of which

are opposite each other, overlap, then in the absence of agreement
of those States, the median line should be so drawn every point
of which is equidistant from the outer limit of the width of the
territorial sea of each country."

Article 18

(i) At the end of the existing sentence add :
"except in times of war or emergency declared by the coastal

State."
(ii) Add the following as sub-paragraph 2 to article 18:

"Each State reserves the right for reasons of safety of navigation
to require ships to follow prescribed routes."

Article 20

(i) After the words "to protect" in line 5 of subparagraph 1,
add the words "e.g., conservation of resources".

(ii) In sub-paragraph 2, delete the words "on the grounds that
that is necessary for the maintenance of public order and security"
in lines 3-5 and substitute the following :

"for the security of the State and the maintenance of public
order".

9. MEXICO*8

Transmitted by a note verbale dated 27 July 1955 from the permanent
delegation of Mexico to the United Nations

[Original: Spanish]

1. The Mexican Government notes that in chapter I (articles
concerning the juridical status of the territorial sea, its superjacent
airspace and its bed and subsoil), the Commission makes no mention
of security considerations or of the conservation and utilization
of the resources of the belt of sea adjacent to the coast; yet these
are the essential premises of any attempt to determine the meaning
and scope of the sovereign rights of a coastal State and, consequently,
the breadth of the territorial sea. This omission leaves the concept
of the territorial sea bereft of all substance, and makes it impossible
to determine its breadth on the basis of any recognized juridical
criteria. The Mexican Government considers, therefore, that, as

Ei:The observations of the Government of Mexico were received after the end of
the seventh session of the International Law Commission.

general as it is at present while the wording remains, articles 1 and 2
of the Commission's draft are not conducive to any juridical deter-
mination of the breadth of the territorial sea. In this connexion,
is should be stressed that, in its draft articles on the continental
shelf, the Commission unambiguously described (in draft article 2)
the specific nature of a State's sovereign rights over the continental
shelf and mentioned the purposes for which that sovereignty is
exercisable.

2. Secondly, it is not possible to draft all the provisions of
chapter II unless the breadth of the territorial sea has first been
determined. For example, articles 5 and 6 (dealing with "straight
base lines" and the "outer limit of the territorial sea") would have
to be heavily amended if dimensions in excess of those which the
Commission perhaps had in mind when drafting these articles
were accepted for the purpose of the delimitation of the breadth
of the territorial sea. The Mexican Government considers that
so long as the breadth of the territorial sea is not determined (article
3 of the Commission's draft), the provisions of chapter II cannot be
drafted.

3. Similarly chapter III, entitled "Rights of passage", depends
on the definition of the breadth of the territorial sea, for all the sug-
gested provisions may vary according to this fundamental rule.
This is especially true in the case of the proposed provisions of
article 21, under which foreign vessels exercising the right of passage
must comply with the laws of the coastal State, in particular as regards
such matters as fishing, hunting and analogous rights. It is also
noteworthy that, in dealing with the related problem of the conti-
nental shelf, the Commission (rejecting the argument upheld by
many States that the continental shelf and its superjacent airspace
are contained in the territorial sea) included the question of the
shelf under the topic "Regime of the high seas". Actually, it would

have seemed more logical if the problem of the continental shelf
had been included in the chapter on the regime of the territorial
sea, in the same manner as the "Rights of passage".

To sum up, the Mexican Government considers that the provisional
articles 1 and 2 rule out a definition of the breadth of the territorial
sea that would be based on juridical principles; secondly, it consid-
ers that a number of articles in chapters TI and III should be revised
in the light of whatever may be the final version of article 3, for they
are directly dependent on the terms of that article.

4. The Mexican Government holds that a valid and sound
criterion regarding the problem of the breadth of the territorial
sea which will yield a satisfactory solution of that problem cannot
be adopted unless the historical development of the question has
first been taken into consideration.

A historical survey shows us that the notion of the territorial
sea originated on the continent of Europe, in consequence of the
fall of the Roman Empire, when it became absolutely necessary for
coastal States to protect their rights and interests and to meet certain
emergencies. In the Mediterranean countries, the problem was de-
fence against piracy, while the Nordic countries were also concerned
with the exploitation of fisheries reserved for the use of nationals
of the riparian States. An additional factor was the growing need
for preventive measures against contagious diseases carried by
vessels coming from the East. In order to meet those needs, the
rulers of States issued orders to safeguard fishing rights and to
protect shipping against piracy.

As time passed, those initial notions were confirmed and developed
and received the unanimous approval of States. It was thus recognized
that every State was entitled to a certain belt of the sea adjacent
to its coast, for reasons of security and for the purpose of the
exercise of other rights vested in the State. Nevertheless, despite
this general agreement on the principle that a territorial sea existed,
some differences arose regarding two subsidiary aspects of the
question: the nature of the coastal State's rights in that sea and
the breadth of the reserved belt.

5. As regards the nature of these rights, despite differences of
opinion, most States soon tended to agree on the principle that
the territorial sea constituted an integral part of the territory of the
coastal State and was consequently under its territorial sovereignty,
subject to no restrictions other than the right of other States to



Report of the International Law Commission 49

freedom of navigation or innocent passage, as natural consequences
of their freedom to ply the high seas.

6. By contrast, on the question of the breadth of the territorial
sea, opinion was seriously divided. Several tests, all equally arbitrary,
were advocated for determining the distance, but the juridical
aspects of the problem were always disregarded. Those tests included
the "median line", the range of vision, the distance covered by a
ship in two days and various distances measured in miles.

It is interesting to note that, even at so early a stage, Fra Paolo
Sarpi, in his Del Dominio del Mare Adriatico, advanced the theory
that the breadth of the territorial sea should correspond to the needs
of the coastal State, provided that the result was not detrimental
to other States.

Other authors reached the conclusion that, in view of the prevail-
ing uncertainty, the breadth of the territorial sea should be deter-
mined by reference to the custom observed in each country.

Those differences of opinion disappeared for a while after the
beginning of the eighteenth century, when Bynkershoek, in 1703
and 1737, advanced his famous principle: ibi finitur terrae dominium
ubifinitur armorum vis; the breadth of the territorial sea was conse-
quently determined by the range of a cannon. The fundamental
concepts underlying that principle were, first, the right of every
State to self-defence, and, secondly, the fact that armed force was
the best guarantee of possession, which, if accompanied by an inten-
tion to retain, constituted the basis of ownership.

This principle reflected the historical development of the concept
of the territorial sea and legal thought at the time. In the first place,
it confirmed the raison d'etre of the territorial sea, in that the coastal
State enjoyed exclusive dominion over a belt of sea adjacent to its
coast in order to organize defence and security measures. Secondly,
the principle indicated that the right of the riparian State extended
as far as that right could be supported by force; and finally, it
showed that, whereas the high seas were the common domain
of all peoples because incapable of being occupied by any single
State, and since occupation was the basis of the right of ownership,
the territorial sea fell outside that common domain because capable
of being occupied by the coastal State, in so far as it came within
the range of that State's weapons, such occupation being the basis
of ownership by that State.

Subsequently, in 1782, Galiani defined the range of cannon as
a distance of three miles and so removed, for some time, the uncer-
tainty then prevailing. The three-mile limit was generally accepted,
and that acceptance gave rise to the contention that such a limit had
become part of customary international law.

Nevertheless, later developments, and especially the results of
the first Conference on the Codification of International Law,
held at The Hague in 1930, led to a different conclusion. It became
clear that although a number of States, representing approximately
80 per cent of the world's shipping tonnage, favoured the three-
mile limit, many other States held contrary views. Their contention
was that it was not possible to affirm that a rule of international
law could derive from the mere will of a certain number of States
and become binding on other States which were opposed to its
application.

7. Furthermore, it should not be forgotten that the so-called
three-mile rule is not actually a rule but a direct consequence of the
principle advanced by Bynkershoek. That principle was doubtless
of importance in its time, and differed from the other formulas
then in vogue in that it had a juridical basis adapted to contemporary
thought. It is impossible, however, to regard that principle as
valid today, since the notion of security on which it was founded
has undergone a radical metamorphosis by reason of technical
developments in the manufacture of weapons, which now have a
range so vastly different that the principle is no longer applicable.
Moreover, it should be borne in mind that in modern juridical
thought the existence and scope of a right are not contingent on
the extent to which such a right can be exercised by means of force;
nor is occupation the sole basis, or even a necessary condition, of
a State's dominion over its territory. Consequently, as Bynker-
shoek's principle now has no practical value, it is wrong to affirm

the binding force of the three-mile rule, which can only be regarded
as an extension of that principle.

It is equally impossible to contend that the three-mile limit is
binding as a rule of customary international law. If we adopt the
standpoint of the positivist school, we have to say that such a
rule can only be binding on those States which accept it. If we
follow the principles of the other schools, we must argue that
a custom can only be transformed into a rule of law if its basis and
purport are both of a juridical nature, which means that it must
derive from the idea of justice and cary sufficient persuasive force
to convince States of its binding character. As the three-mile
limit and Bynkershoek's parent principle lack these characteristics
in the modern age, it cannot be validly argued that the three-mile
limit is a binding rule of international law for those States which
do not accept it.

Nor does conventional law contain any other principle that has
won universal approval. Consequently, the inevitable conclusion
at the present time is that positive international law does not contain
a rule that determines the breadth of the territorial sea.

8. Let us return to the basic idea underlying the notion of the
territorial sea, the idea that, in order to be able to exercise certain
of its rights, the State must possess a maritime coastal belt subject
to its exclusive dominion. In the course of time, these rights evolved,
the importance of some being altered, others being superseded by
new rights; but this evolution has not affected the essence of the
basic idea, which still remains the foundation, justification and
raison d'etre of the territorial sea. Thus, the original idea of pro-
tection against piracy developed, as described above, into the notion
of defence and security against aggression by other States, the specific
notion that Bynkershoek had in mind. The next stage came when
the idea of the neutrality of the territorial sea, for the purposes of
naval warfare, took hold. This brought in its train the need for
supervision and control for fiscal or customs purposes, for the pre-
vention of smuggling, and for measures to protect public health
—in short, all that is comprised in the expression "policing of the
sea".

A number of factors, including the considerable increase in the
speed of ships, demonstrated to the States opposing a breadth
of more than three miles that the three-mile limit was not enough to
satisfy the requirements of the coastal States, with the consequence
that the idea of the contiguous zone gained ground; but this idea
merely confirms the inefficacy, in fact and in law, of the three-mile
rule.

The outstanding development in recent years has been the pre-
ponderance of economic interests as compared with the other needs
which have to be satisfied. Owing to technical advances in the
manufacture of armaments, security is now a secondary preoccu-
pation and questions relating to the exploitation of marine resources
are uppermost—fisheries, and the continental shelf which has
recently received much attention and which has come to be regarded
as being within the exclusive dominion of the coastal State, the
latter being consequently held entitled to conserve, develop and
exploit the resources of the shelf.

9. So far as the continental shelf is concerned, it has been agreed,
as a general proposition, that the sea-bed and the subsoil of the sea
are not res nullius; that there is a physical continuity between the
submerged territory and the land, which form a unity; that the
sea-bed and the subsoil of the sea being an extension of the land
domain, the resources thereof belong ipso facto to the coastal
State; and that, consequently, there are sufficient grounds for
supporting the State's sovereign rights over the continental shelf.

As against this agreement, the opinions of States differ regarding
the status of the waters covering the shelf. While some States
admit that these waters are subject to the sovereignty of the coastal
State, others dispute the claim.

10. The Government of Mexico is of the opinion that the waters
covering the continental shelf form a single physical and legal
entity with, and should be subject to the same rules as, the submerged
territory. If, therefore, the submerged territory forms an integral
part of the land domain and hence is subject to the sovereignty
of the coastal State, then the waters covering the same are like-
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wise subject to its sovereignty. The Government of Mexico holds
this opinion because it considers the continental shelf to be simply
the object of one more of the rights vested in the coastal State
by reason of the concept of the territorial sea, rights which constitute
the raison d'etre of that concept and of which exclusive fishing
rights and the right to police the sea are typical examples. Further-
more, if it is accepted as a premise that the submerged territory is
just as much part of the territory of the State as terra fir ma, then
the former is governed by the unchallenged principles which govern
the latter and under which the State exercises sovereignty not only
over the soil and subsoil, but also over the whole of the territory's
superjacent fluid element, that is to say, the water and the airspace.

11. If, then, it is admitted that the foundation of the principle
of the territorial sea is its necessity for the exercise of certain rights
vested in the coastal State, and that the passing of time has not
impaired the validity of that principle, it cannot be doubted that
the legal idea which should govern and provide the rational basis
of the rule relating to the breadth of the territorial sea is that the
territorial sea should extend so far as is necessary and sufficient
for the purpose of the satisfaction of the needs of the coastal State
which derive from the exercise of the rights vested in that State. Any
other notion is a departure from the principles which constitute
the basis and justification of the institution of the territorial sea,
affects its intrinsic quality, and prejudices and diminishes the exercise
of the coastal State's rights.

Accordingly, and since, at the present time, the needs of States
and their corresponding rights consist mainly of interests in the
continental shelf, exclusive fishing rights, the policing of the sea,
and security generally, it may be categorically stated that the terri-
torial sea should extend so far as is necessary and sufficient for the
purpose of the satisfaction of these specific needs.

12. The Government of Mexico is of the opinion that the actual
determination of the breadth of the territorial sea, in the light of
the principle enunciated above, is not a legal, but a technical problem.
Thus, where the continental shelf is wide enough sufficiently to
ensure the satisfaction of the other interests described, the outer
limits of the territorial sea will be fixed by technical processes to
coincide with the limits of the shelf; while in those areas where the
shelf is too narrow to ensure the satisfaction of those interests,
the breadth of the territorial sea will have to be determined by tech-
nical processes in such a way as to make it wide enough to satisfy
the rights of exclusive fishing, policing of the sea and security.

13. On the other hand, the Government of Mexico recognizes
that all States have a common interest in the conservation, develop-
ment and rational exploitation of the resources of the sea, both
on the high seas and in the territorial sea; and it considers, therefore,
that it is necessary and desirable to conclude agreements which
will promote scientific research and the introduction of methods
of exploitation that will protect that common interest.

14. In the absence of a rule of international law determining
the breadth of the territorial sea, the Government of Mexico has
been faced with the immediate and unavoidable necessity of fixing
the breadth of the territorial sea at nine nautical miles, and has
embodied this decision in its municipal legislation. This decision,
which in the absence of an international rule, was dictated solely
by the practical necessities of the moment, must not be construed
as anything other than a minimum claim to be maintained until,
with the development of international law, a rule is promulgated
which is binding on all States and which provides a legal and complete
solution of the problem. The Government of Mexico therefore
advocates the adoption of this rule as being in conformity with
the general considerations herein expressed.

10. NETHERLANDS

Note verbale dated 21 March 1955 from the permanent delegation
of the Netherlands to the United Nations

[Original: English}

The permanent representative of the Netherlands to the United
Nations presents his compliments to the Secretary-General of the
United Nations and with reference to the latter's note dated 21 Aug-

ust 1954 (LEG./292/9/01) has the honour to submit the following
comments of the Netherlands Government concerning the draft
articles on the regime of the territorial sea contained in the report
of the International Law Commission, 1954.

I. General remarks on the breadth of the territorial sea and its base-line

Netherlands laws and regulations on the matter are based on the
principle of a three-mile limit to the territorial sea and on a method
of delimitation from the low-water line and through bays as recorded,
inter alia, in the report C.230.M.I 17.1930.V, of the League of
Nations Codification Conference 1930. No extension of the breadth
of the territorial sea beyond the three-mile limit has received an
unquestioned acceptance as being allowed by the rules of international
law.

The freedom of the seas is a universal and fundamental rule;
derogations from this rule, such as the sovereignty of the coastal
State over territorial waters, could only result from another generally
accepted rule.

As has been rightly pointed out in the United States and the
United Kingdom comments on the draft articles now under review,
no such rule exists beyond the principle that three miles is the breadth
of the territorial sea.

The Netherlands Government have noted with concern that the
International Law Commission has not been able to reach agreement
on the problem of formulating a rule concerning the breadth of the
territorial sea.

Obviously "the basic principle of the free availability of the seas
for the common use of all mankind" does not a priori exclude the
taking into account of the legitimate needs of coastal States with
regard to the exploitation of the sea-soil, the conservation of fish
resources, the control of customs, fiscal and sanitary regulations
and other subjects.

In order to satisfy these special needs, the Commission made
several proposals in respect of the continental shelf, the fisheries,
the "contiguous zone", etc., which in the opinion of the Netherlands
Government may pave the way to a codification of the regime of
the high seas, providing satisfactory solutions to the problems indi-
cated and affording an acceptable balance of all interests concerned.

It would seem to the Netherlands Government that this approach
is more in line with the concepts of international law than the
extension of the territorial belt under the sovereignty of the coastal
State.

The Netherlands Government deplore the unilateral delimitation
by various nations of the extent of their territorial waters in disregard
of the existing rules of international law and of the interests common
to all nations.

The problem of striking a balance between the special interests
of coastal States and the general interest of all seafaring peoples
is one that concerns all nations. A general, universally acceptable
agreement should be arrived at, which would be the only means to
put an end to present unilateral practices.

No effort should be spared to arrive at such a solution and the
Netherlands Government would therefore welcome further efforts
of the International Law Commission to create order in the present
rather chaotic situation by formulating proposals acceptable to all
nations.

If in the course of these efforts the Commission might think fit
to include in its proposals the extension of certain particular rights
of coastal States to a small area beyond the three-mile limit, the
Netherlands Government would be prepared to examine such
proposal, provided that discrimination against foreign subjects
and foreign shipping is expressly excluded and that the exercise
of these rights is supervised by some machinery of obligatory
international jurisdiction.

II. Comments on the draft articles

The Netherlands Government are grateful to the International
Law Commission for its efforts to bring more precision and clearness
to the different rules governing the regime of the territorial sea.
Basing itself on the work achieved in 1930 and making good use
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of the report of a team of experts consulted by the Special Rappor-
teur, Professor Francois, the Commission is now carrying the
problems much nearer to a precise codification acceptable to all
nations concerned.

Only a few draft articles appear to call for comment:

Article 2

This article should be more closely linked to article 1, thereby
indicating that the qualification laid down in paragraph 2 of article 1
also applies to article 2.

Article 5

For the same general reasons as indicated under I above, the
Netherlands Government could only accept the proposed use of
"straight base-lines" if it is clearly understood that the governing
clause of the rule proposed in article 5 is embodied in the quali-
fication : "As an exception".

Article 9
The meaning of this article would be more clearly expressed if

the words "which are situated wholly or partly outside the outer
limit of the territorial sea" were amended to read: "which would
otherwise be situated wholly or partly. . . ".

Article 12

For the same purpose it is suggested to amend the first part
of this article to read: "Drying rocks and drying shoals which would
otherwise be wholly or partly . . . ".

Articles 15 and 16

The third paragraph of the draft, proposed by the Special Rap-
porteur and accepted by a great majority of the Commission {vide
A/CN.4/77), has not been printed in the Commission's report.
Lt seems appropriate to restore it in the final draft.

(The paragraph reads : "The line shall be marked on the largest-
scale charts available which are officially recognized.")

Article 17

It does not seem a good solution to the problem of defining the
rights of "innocent passage", belonging to other nations by quali-
fying their definition by a reference to "such other . . . interests
[of the coastal State] as the territorial sea is intended to protect".
This wording leaves too much to the uncontrolled judgment of the
coastal State of its undefined "interests" to ensure an even balance
with the interests which the right of innocent passage is meant to
serve. The following wording for paragraph 2 of article 17 is
therefore suggested:

"Passage is innocent as long as the vessel uses the territorial
sea without committing any act contrary to the laws and provisions
enacted by the coastal State in conformity with these regulations
and with other rules of international law."
This entails some modifications in articles 18 and 20.

Article 18

The modification suggested for article 17, if accepted, would
make superfluous the first seven words of this article.

Article 19

This article appears to be somewhat narrowly conceived. It
should be broadened to include a provision on the general duty of
coastal States themselves to respect the principle of freedom of
passage. It would furthermore be useful to define more clearly
the scope of the article in such a way as to exclude any interpretation
implying a specific responsibility of coastal States for the presence
of obstacles, not of their own making, in their territorial waters.

Article 20

For reasons indicated in article 17, paragraph 2, above, it is
suggested to replace the words "such other of its interests as the
territorial sea is intended to protect" by: "such other of its interests
as it is authorized to protect under these regulations and other rules
of international law".

Moreover, a third paragraph, parallel to the fourth paragraph
of article 26, seems appropriate—e.g.:

"There must be no interference with the passage of foreign
vessels through straits used for international navigation between
two parts of the high seas."

Article 21

Though presumably the enumeration is not exhaustive (vide
the words "in particular"), it is suggested to add under (e): "any
hydrographical survey".

Article 24

As the same subject-matter has been taken up in the Brussels
Convention of 10 May 1952, relating to the arrest of sea-going
ships, it seems advisable to reconcile both systems.

The words "in the inland waters of the State or" seem not in
place in a draft convention on the territorial sea. (These words
are, rightly, not used in article 23, paragraph 2.)

Article 27

It is suggested that the provisions of article 21 should also apply
to warships.

In general it is suggested to re-word the various titles and definitions
concerning the right of innocent passage, as there appears to be some
incongruity between, for exemple, "the right of passage" in the title of
article 17, "rights of innocent passage" in that of article 18, which
article, in its turn, mentions "the right of innocent passage" as against
"the right of passage" in article 21. Moreover, "Meaning of the
right of passage" seems a misnomer for the title of article 17 which
only defines "passage", the "right" being defined in articles 18 ff.

JII
A final remark may be allowed concerning disputes arising from

the interpretation of the articles. As has been pointed out above
in relation with article 17—but the same remark applies to many
other provisions of the draft—the various and often conflicting rights
of coastal States and other users of the seas could only be formulated
in general terms or by reference to customary rules of international law.

It would therefore seem essential to provide for a general obliga-
tion to submit any dispute on questions arising from the exercise
of alleged rights under these articles on the territorial sea, to arbi-
tration and other means of peaceful settlement.

11. NORWAY

Transmitted by a note verbale dated 2 May 1955 from the permanent
delegation of Norway to the United Nations

[Original: English]

The Norwegian Government would like to express its appreciation
of the very thorough and useful study which has been made by the
International Law Commission of the difficult and controversial
topic of the regime of the territorial sea.

The Norwegian authorities concerned have studied the draft
articles and comments with great interest and profit. They do not,
however, find it possible to accept all the proposed rules.

In their opinion it is necessary to maintain as a guiding principle
that, if general agreement is to be reached in regard to rules govern-
ing the delimitation of the territorial sea, these rules will have to
be so drafted that they do not curtail the territorial rights which
are already possessed by the interested States by virtue of general
recognition by other States, prescriptive title or otherwise in accor-
dance with the obtaining rules of international law. The objective
must be be to create clarity and certainty where there has been doubt
and disagreement, not to confuse the legal situation in fields where
it is now clear and incontrovertible.

Similar considerations would seem to militate against any depar-
ture from rules and principles which have been sanctioned by inter-
national judicial precedents.

In the light of these general considerations, the Norwegian Govern-
ment would like to submit the following specific comments relating
to some of the most important points at issue.
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1. The Norwegian Government has not as yet adopted any
precise and definite position in regard to the question of the breadth
of the territorial sea which is discussed at some length in paragraphs
68-70 of the Commission's report. The guiding principles sketched
in the introductory paragraphs above should have made it reason-
ably clear, however, that the Norwegian Government would con-
sider it futile to seek general agreement to a uniform breadth of
the territorial sea which would deprive any country of territorial
sea over which, at present, it enjoys uncontested jurisdiction. The
Norwegian Government, for its part, would find it impossible to
accept a uniform breadth of less than four miles.

As for the various breadths mentioned in paragraph 68 (1) of
the Commission's report, the Norwegian Government considers
it unlikely that general acceptance would be obtainable for a uniform
breadth of as much as twelve miles.

2. The International Law Commission has provisionally left
article 3, headed: "Breadth of the territorial sea", without content.
This lacuna makes it extremely difficult to appreciate other related
articles of the draft. Article 13, for instance, would certainly have
to be redrafted if general agreement to a uniform breadth of the
territorial sea should prove unobtainable.

There is also a close connexion between the problem relating to
the breadth of the territorial sea and those relating to the contiguous
zones and the continental shelf. For this reason it hardly seems
possible to dispose finally of any one of these subjects as long as it is
treated separately and without consideration of the solutions pro-
posed for the others.

3. In so far as article 4 provides that the breadth of the territorial
sea is to be measured from low-water marks, as opposed to high-
water marks, it is in accordance with accepted rules of international
law. The second paragraph of the article, however, is an innovation
and constitutes no improvement on or simplification of the existing
rules of international law.

4. In its comments to article 5, the International Law Commis-
sion states that it interprets the judgment in the Fisheries case
between Norway and the United Kingdom as expressing the law in
force and that, accordingly, it has taken this judgment as the basis
in drafting the article. In view of its opinion to the effect that the
rules recommended by the experts who met at The Hague in 1953
"add certain desirable particulars to the general method advised
by the Court" it has nevertheless "endorsed the experts' recommen-
dations in a slightly modified form". The Commission considers
these "additions" to represent a progressive development of inter-
national law.

The Norwegian Government would have found it easier to form
an opinion about article 5 if the International Law Commission
had specified the parts of the article which are intended to fall
within the category of existing law and those which fall within the
category of progressive development of the law. The two kinds
of proposals must of course be judged by entirely different criteria.
And it would seem natural to require very strong reasons in support
of any departure from the existing law. No such reasons are given
in support of the rules in article 5, paragraph 2, which on all points
seem to constitute innovations unwarranted by the practice of
States.

In its judgment in the Anglo-Norwegian Fisheries case, the Inter-
national Court of Justice stated specifically in regard to the conten-
tion that the maximum permissible length of a straight base line
was ten miles, that "the ten-mile rule has not acquired the autho-
rity of a general rule of international law" and it refused to invalidate
a number of straight base lines which by far exceeded ten miles
in length, and had long stretches which were more than five miles
removed from the coast.

The Court further stated:
"The attempts that have been made to subject groups of islands

or coastal archipelagoes to conditions analogous to the limitations
concerning bays (distance between the islands not exceeding
twice the breadth of the territorial waters, or ten or twelve sea
miles), have not got beyond the stage of proposals."
In the same judgment the Court also approved the method

employed for. the delimitation of the Norwegian territorial sea in

spite of the fact that this delimitation in several cases was based on
straight base lines which had drying rocks and shoals for points
of departure.

5. The formulation of article 12 is far from clear, fn the first
place it seems unnatural, not to say illogical, to use the expression
"the territorial sea" in two entirely distinct and different senses in
one sentence. The expression seems first to be used to denote the
maritime belt which would have constituted the territorial sea if
the drying rocks and shoals had been disregarded, and is then,
immediately afterwards, used in the normal and proper sense of
the word.

It is moreover open to doubt whether it is the intention of the
draft article to allow straight base lines to provide points of departure
for delimiting "the territorial sea" in the first sense of the expression.

The formulation further gives rise to the following question:
If the seaward protuberance of the territorial sea, which is caused
by one drying rock, encloses another drying rock, will this latter
rock in its turn cause the territorial limit to jut farther out off the
coast?

According to its comments, the International Law Commission
considers article 12 to express "the international law in force".
The Norwegian authorities, for their part, find it difficult to agree
that any one of the various constructions to which article 12 is open
could be considered an expression of the international law in force.

6. It is difficult to understand why the provisions of article 15
are not incorporated in article 13 under paragraph 2.

The phraseologies of articles 13 and 15 seem inconsistent.
Article 13 speaks of straits the breadths of which "is less than the
extent of the belt of territorial sea adjacent to the two coasts",
while article 15 uses the expression "a distance less than twice
the breadth of the territorial sea". In the former case the draft
seems to presuppose the persistence of varying territorial breadths,
whereas the latter phraseology seems based on the adoption of
a uniform breadth.

7. In its comments to chapter III of the draft, concerning the
right of innocent passage of foreign vessels through the territorial
sea, the International Law Commission states that the provisions
are intended to apply only in time of peace. This reservation ought
to be clearly expressed in the text of article 17.

The Government of Norway reserves its opinion in regard to the
proposals set forth in article 20, paragraph 2. In this connexion
attention is drawn to the provisions of article 6, paragraph 5, in the
draft proposal "Regime of the high seas" (Report of the Inter-
national Law Commission 1953, Official Records of the General
Assembly, Eighth Session, Supplement No. 9, A/2456, page 13).

A* for articles 26 and 27 of the draft, relating to the right of
innocent passage of warships, it is especially important and necessary
that the text itself should make clear that the rules are not applicable
in time of war.

12. PHILIPPINES

Note verbale dated 7 March 1955 from the permanent delegation
of the Philippines to the United Nations

[Original: English]

The permanent representative of the Philippines to the United
Nations presents his compliments to the Secretary-General of the
United Nations and has the honour to refer to the latter's telegram
LEG.292/9/01, dated 3 February 1955, which made reference to a
previous invitation to the Philippine Government to comment
on the draft articles on the regime of the territorial sea formulated
by the International Law Commission.

The policy of the Philippine Government as regards the extent
of its territorial waters may be summarized as follows :

"All waters around, between and connecting different islands
belonging to the Philippine Archipelago, irrespective of their
width or dimension, are necessary appurtenances of its land
territory, forming an integral part of the national or inland
waters, subject to the exclusive sovereignty of the Philippines.
All other water areas embraced within the lines described in the
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Treaty of Paris of 10 December 1898, the Treaty concluded at
Washington, D.C., between the United States and Spain on
7 November 1900, the Agreement between the United States and
the United Kingdom of 2 January 1930, and the Convention of
6 July 1932 between the United States and Great Britain, as
reproduced in section 6 of Commonwealth Act No. 4003 and
article 2 of the Philippine Constitution, are considered as mari-
time territorial waters of the Philippines for purposes of pro-
tection of its fishing rights, conservation of its fishery resources,
enforcement of its revenue and anti-smuggling laws, defence
and security, and protection of such other interests as the Philip-
pines may deem vital to its national welfare and security, without
prejudice to the exercise by friendly foreign vessels of the right
of innocent passage over those waters. AU natural deposits or
occurrences of petroleum or natural gas in public and/or private
lands within the territorial waters or on the continental shelf,
or its analogue in an archipelago, seaward from the shores of
the Philippines which are not within the territories of other
countries belong inalienably and imprescriptibly to the Philip-
pines, subject to the right of innocent passage of ships of friendly
foreign States over those waters.

"With respect to the high seas adjacent to Philippine maritime
territorial waters, the Philippine Government holds the view
that the exercise of fishing rights should be regulated by an agree-
ment or convention to be entered into by the States concerned."

13. SWEDEN

Letter dated 12 April 1955 from the Ministry of Foreign Affairs
of Sweden

[Original: French]

In a letter dated 31 August 1954, you requested the Swedish
Government, in accordance with the desire expressed by the Inter-
national Law Commission, to let you have its comments on the
provisional articles concerning the regime of the territorial sea,
adopted by the Commission at its sixth session, as set forth in chapter
IV of the Commission's report on the work of its sixth session.
The Swedish Government, which has studied the provisional articles
with the greatest interest, would like, in reply to your request, to
draw attention to the following points.

In chapter I (articles 1 and 2 of the provisional articles) it is stipu-
lated that the coastal State has sovereignty over the territorial sea,
that this sovereignty is exercised subject to the conditions prescribed
in the rules of international law, and that the sovereignty of that
State extends to the airspace over the territorial sea as well as to
its bed and subsoil. The Swedish Government has no objection
to these articles which it considers to be in conformity with existing
law.

Chapter II of the provisional articles concerns the breadth of the
territorial sea.

The Swedish Government would like to point out, in the first
place, that the outer limit of the territorial sea is determined by
two factors: the breadth of the territorial sea and the base line from
which it is measured.

As regards the first point, no text was proposed by the Commission.
It is clear from the report that a large number of divergent opinions
were voiced during the Commission's discussions, and the Com-
mission expressed the hope that the Governments would state,
in their comments on the draft articles, what was their attitude
concerning the question of the breadth of the territorial sea and
suggest how is could be resolved. To meet that desire, the Swedish
Government would like to make the following comments:

The Swedish standpoint was formulated at The Hague Conference
for the Codification of International Law as follow: "For its part
the Swedish Government claims a four-mile belt; but at the same
time it recognizes as legitimate the other historical distances applied
by a certain number of States—those of three or six nautical miles,
for example."

This standpoint, which has always been upheld by Swedish repre-
sentatives in international exchanges of views, implies that there
is no uniform measurement of the territorial sea applying equally

to all States but that certain territorial limits are established by
custom and cannot be exceeded without violating the freedom of the
seas. The main argument in favour of this view is that it is supported
by facts which show that different territorial limits, and especially
the three referred to above, are applied in different places, and that
no rule of international law can be discovered providing for the
exclusive application of one or other of these measurements of the
territorial sea. The Swedish four-mile limit was originally laid
down in the neutrality clauses promulgated on 26 May 1779 since
when it has been uninterruptedly maintained down to the present day
in a long series of enactments concerning neutrality, customs control,
fisheries, etc. The Swedish Government sees no reason to abandon
the standpoint formulated above. In more general terms, it might
be taken to mean that the breadth of the territorial sea of States
varies within certain relatively narrow limits, mainly determined
on historical grounds. This concept, in the Swedish Government's
view, reflects existing law. A rule of law strictly formulated in
accordance with the above principle would read as follows: "Any
State has the right to retain, but not to exceed, the breadth of the
territorial sea which it had in the past." Since not all States have
territorial limits which can be said to be historically established,
and since, on the other hand, it can hardly be insisted that States
which have, for instance, a three-mile limit, should be bound for
the rest of time to that limit when other States have a six-mile limit,
the possibility might perhaps be considered of granting States a
certain freedom in establishing the breadth of their territorial sea
themselves, up to a certain maximum. Some of the proposals
made at the Commission's session were, in fact, directed to that end

To the proposal that the territorial limit should be fixed at three
miles subject to the right of the coastal State to exercise certain
rights in a "contiguous zone" of twelve miles, it may be objected
that the exercise of various powers by the coastal State (customs
control, regulation of fisheries or other measures taken beyond the
limit of the territorial sea) has no support in existing international
law. One argument in support of that view is that States wishing
to exercise control over foreign vessels beyond their territorial limits
have felt obliged to conclude treaties with the foreign States
concerned in order to obtain the right to exercise control over
vessels flying their flags (e.g., the so-called United States Liquor
Treaties or the Helsingfors Treaty of 1925 between the Baltic States).

As regards the limit for fisheries, it cannot extend beyond, but
may certainly come within, the territorial limit. There is nothing
to prevent a coastal State, in fact, from granting foreigners the
right to fish within its territorial sea. A State which has a four- or
six-mile limit to its territorial sea may thus authorize foreigners
to fish up to a distance of three miles, say, from the coast, or may
by means of a treaty authorize the nationals of certain foreign States
to fish in certain delimited parts of its territorial sea. Treaties of
this kind have been concluded between Sweden and the neighbouring
countries of Denmark and Norway on a basis of reciprocity; but
it is clear that treaty provisions of this kind have no bearing on the
breadth of the territorial sea.

To link the territorial sea with the continental shelf would result
in certain States receiving a vast territorial sea and others none
at all. The International Law Commission's draft seeks to ensure,
so far as the sea situated over the continental shelf is concerned,
the maintenance of the principle of freedom of the seas.

A suggestion which appears to correspond fairly closely with
the Swedish view is that set forth in the first report by Mr. Francois,
i.e., that each State should be entitled to fix its own territorial
limit up to a maximum of six miles.

However, the territorial limit depends not only on the breadth
of the territorial sea but also on the base line used to measure it.
In this connexion, the Commission, in articles 4 and 5, has adopted
an idea already put forward in the rapporteur's proposals whereby
the low-water mark along the coast should, following the general
rule, constitute the base line, thus enabling the limit of the territorial
sea to be obtained by means of arc of circles drawn with a radius
corresponding to the breadth of the territorial sea from all points on
the coastline. In exceptional cases, however, where this is justified
for historical reasons or where circumstances necessitate a special
regime, the base line should be independent of the low-water mark.
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In special cases of this kind, the method of straight base lines joining
appropriate points on the coast might be employed. As a general
rule, the maximum permissible length for a straight base line should,
according to the Commission's proposed text, be ten nautical miles.
The Commission came to no decision on the question of the measure-
ment of the territorial sea in bays and gulfs, mouths of rivers and
groups of islands.

According to the Swedish view, which has been given legislative
form in a long series of regulations, the Swedish territorial sea
extends to four nautical miles from the straight lines joining the
headlands of the coast or of islands along the coast and reefs not
permanently covered by the sea. In bays and gulfs, the base line
for measuring the territorial sea is across their mouth.

The base lines which form the starting point for measuring the
territorial sea coincide with the outer limits of internal waters—a
principle which has, moreover, been expressly laid down in the
Swedish regulations.

The Swedish system of measuring the territorial sea is thus based
on the fact that bays and gulfs, waters in archipelagoes and the
waters on the landward side of off-shore islands are internal waters.
They assume this character for purely geographical reasons.
Although connected with the sea, they are surrounded by land in
such a way as to belong to the land domain. Since internal waters
are subject, from the standpoint of international law, to the same
regime as the mainland, they are thus treated as part of the mainland
from a geographical and legal standpoint alike. It follows ipso
facto that the territorial sea is measured from the outer limits of
internal waters. Any other method would lead to inadmissible
consequences not only because the territorial limit would be too
extensive for practical purposes but also because of the fact that,

if the starting point for measuring the territorial sea were situated
within the limits of the internal waters, an expanse of water would
be obtained consisting both of internal waters and of territorial
sea and hence subject to conflicting rules of international law.

In point of fact, the International Law Commission's draft
text appears, in article 5, to be based on the same idea as that
expressed in Swedish law, inasmuch as the waters lying within
the straight lines mentioned in the article would be treated as internal
waters. The same is undoubtedly true of waters in bays, groups of
islands, etc., which have not been mentioned in the Commission's
draft. It is because of the "internal water" character of these
expanses of water that the territorial sea in those areas is measured
from lines constituting their outer limits. As a bay, from a geogra-
phical standpoint, does not form part of internal waters, this
method of measuring the territorial sea cannot be employed.

The Swedish Government considers the method of measurement
adopted in Swedish law an appropriate one. It embodies a uniform
principle: since internal waters are treated from a geographical
and legal standpoint as part of the land domain, their outer limits
should be taken, like the coastline of the mainland, as the base line
for measuring the territorial sea. This principle is, moreover,
universally accepted. In certain countries, like the Scandinavian
countries, where the coasts are nearly everywhere cut up into bays
and gulfs .or fringed with islands and archipelagoes, this principle
is applied for natural reasons over almost the entire stretch of the
very long coast.

It thus appears that the provision concerning the starting point
for measuring territorial seas can be reduced to a single simple rule:
the starting point is the low-water mark along the coast or, where
internal waters exist along the coast, the lines which constitute
the seaward limit of those internal waters. It might be noted,
too, that in its judgment on the Fisheries case between the United
Kingdom and Norway the International Court of Justice made
it clear that the measurement of territorial waters from straight
lines in places where the coast was indented, as in the case of the Nor-
wegian coast, could in no sense be characterized as exceptions.

Hence the problem comes down to the question of which expanses
of water should be regarded as internal waters. The fact that
"internal waters" are actually a geographical concept has already
been referred to. The criterion in the matter should be that the
expanse of water in question is so surrounded by land, including

the islands along the coast, that it seems natural to treat it as part
of the land domain. The International Law Commission appears
to have adopted the same principle when it refers to "sea areas...
sufficiently closely linked to the land domain to be subject to the
regime of internal waters". Since this criterion is thus purely
geographical, the Swedish Government is unable to find any jus-
tification for fixing maximum lengths for the lines which, in bays,
groups of islands, etc., constitute the limit between internal waters
and the territorial sea. For example, in the case of a sea area which
is clearly in the nature of a bay, the line should obviously be drawn
across the mouth of the bay irrespective of its width. The Swedish
Government was somewhat surprised to see that the cartographic
experts who met at The Hague in 1953 had invented the term
"juridical bay". In the Swedish Government's opinion, this term
has no foundation in international law, still less in cartography.
A bay does not cease to be one at the point where a line ten nautical
miles long is drawn across it. The proportion between the width
of the bay at its mouth and the depth of the identation of the coastline
which it produces is a better criterion. There is no need to fear
exaggerated claims if the principle is simply adhered to that the
areas of water to be delimited seawards must clearly possess the
character of internal waters. In any case, the maximum distances
of ten miles along the coast and five miles between islands, as pro-
posed by the cartographic experts, have no support in international
law, as is clear from the practice of the various States and important
international judgments, such as the arbitral award of 1910 on
fisheries in the north Atlantic, and the judgment of the International
Court rendered in 1951 in the Fisheries case between the United
Kingdom and Norway. The fact that the ten-mile line has been
used in certain fishery conventions as a starting point for measuring
fishing limits proves nothing as regards the territorial sea.

The above statement represents the Swedish Government's
view on the main questions relating to the area of the territorial sea,
including the questions which the Commission left outstanding,
such as that of the base line for measuring the territorial sea in bays
and groups of islands and particularly in archipelagos along coasts.
As regards the other articles of chapter II of the Commission's
draft, the Swedish Government has no comments to make at present,
but reserves its final position should it be proposed to drawn up
provisions on the subject in a convention on the regime of the ter-
ritorial sea.

The Swedish Government would merely like to draw attention
to one point of detail in this connexion. In article 15, the Commis-
sion takes up the question of the delimitation of the territorial
sea of two States the coasts of which are opposite each other. It
provides that the boundary of the territorial sea between two States
so situated, where the distance between the coasts is less than twice
the breadth of the territorial sea, is, in the absence of an agreement
to the contrary between those States, or unless another boundary
line is justified by special circumstances, the median line every
point of which is equidistant from the base lines from which the
width of the territorial sea of each country is measured. For Sweden,
this provision is of little practical importance, since her boundaries
with neighbouring countries are laid down by conventions. But
how, it may be asked, is the territorial limit to be measured in cases
where the coastal States have different breadths for their territorial
seas—for instance three and six miles respectively—while the
distance between their coasts is seven miles?

Chapter III of the Commission's draft is headed "Rights of
Passage", and contains several articles which broadly correspond
to the provisions on which agreement was reached at The Hague
Conference in 1930.

Apart from the reservations already made, the Swedish Govern-
ment has only one reflection to add concerning the Commission's
view that, under existing international law, warships have the right
of passage through the territorial sea of a foreign State. The coastal
State being entitled, according to the Commission's draft, to prohibit
passage on the ground that this is necessary for the maintenance
of public order and security, and each State naturally being empow-
ered to decide for itself what is necessary for its security, the right
of passage of warships appears to rest on a somewhat precarious
basis. This being so, the Swedish Government wonders whether
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it would not be preferable to make no provision for the right of
passage for warships in a future convention.

14. THAILAND

Letter dated 18 April 1955 from the Ministry of Foreign Affairs
of Thailand

[Original: English]

In continuation of this Ministry's Note No. 33728/2497 dated
23 November B.E. 2497 (1954), concerning your invitation to the
Thai Government to communicate any comments they may wish
to make upon the draft articles on the "regime of the territorial
sea", I have the honour to inform you that I have now received a
reply from the competent authorities who consider that the said
draft is acceptable in principle and express the regret that it has not
been possible to communicate their reply sooner.

15. UNION OF SOUTH AFRICA

Transmitted by a letter dated 29 March 1955 from the permanent
delegation of the Union of South Africa to the United Nations

1. General
[Original: English]

In the second paragraph of his circular letter No. LEG.292/9/01
of 31 August 1954, the Director of the Legal Department draws
attention to the Commission's statement that it would be greatly
assisted in its task if Governments would define their attitude concern-
ing the problem of the breadth of the territorial sea.

The Union Government has hitherto defined her territorial
waters in terms of the three-mile limit which is accepted by a large
number of maritime States. In view of the technical advances
made in the last years, however, the Union Government recognizes
that the historical reasons for the three-mile limit no longer apply
to the same extent, and would not be averse to a limited extension
of the territorial sea—say to five or six miles—provided that the
necessary agreement among States were forthcoming.

Article 1

The Union Government agrees that the term "territorial sea"
is preferable to "territorial waters".

Article 4

The Union Government agrees that the line from which the
belt of territorial sea should be measured should normally be the
low-water line or, if this is not accurately shown on the available
charts, the shoreline. Tt is urged, however, that serious consideration
should also be given to framing the article in such a way as to enable
States whose coastlines contain long sandy stretches to measure
their territorial waters from the "surf-line" or the normal outer
(seaward) edge of the surf. The reasons for this suggestion are
largely practical ones; the belt of surf may, in some cases, extend
far out to sea but only those waters which lie to seaward of the
surf-line are of importance to navigation. It is possible that the
adoption of the surf-line as the point of departure in suitable cases
might be justified by the principle that the shoal waters which
are normally covered by surf are of so little importance to other
States that they could be assimilated to the regime of internal waters.

Article 5

The Union Government feels that the use of straight base lines
may be justified in certain circumstances but it is not clear why the
limitations in paragraph 2 regarding the maximum length of a base
line and the maximum distance from the shore should be imposed,
as any such limitations must necessarily be arbitrary.

A detailed consideration of straight base lines is, however, insep-
arable from a study of the conditions under which bays may be
enclosed. As the Commission has postponed its study of the regime
of bays, the Union Government prefers to reserve further comment
on article 5 until such time as the draft of article 7 is available.

Article 10

In the hypothetical case of a small island lying 2T miles off a
comparatively straight shore-line (T being the breadth of the ter-
ritorial sea) the belt of territorial sea surrounding the island would
just touch the outer edge of the territorial sea of the mainland. This
might result in very narrow wedges of the high seas lying between
the territorial sea of the mainland and that of the island, which
would be of no value for purposes of navigation and which would
be difficult to follow on a chart. It might be advisable to provide
that where an island lies within approximately 2T miles of the
coast, the territorial sea of the mainland may be drawn so as to
bulge outward in a smooth curve to the outer limit of the territorial
waters of the island, thus eliminating the narrow enclaves of high
seas.

Article 12

The Union Government agrees with the main tenor of the new
draft. In the circumstances envisaged in the second sentence of the
Union Government's comment on article 4, however, it is felt
that the surf-line to seaward of a drying rock or shoal which lies
within the territorial sea should be taken as the point of departure
for delimiting the territorial sea, rather than the rock of shoal
itself.

Article 19

It is assumed that paragraph 2 of this article wil apply in peace-
time only.

Article 21

The Union Government agrees with this article, as read with
the third paragraph of the Commission's comments.

16. UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRELAND

Transmitted by a note verbale dated 1 February 1955 from the
permanent delegation of the United Kingdom to the United Nations

[Original: English]
Introduction

In their comments of 2 June 1952, on the draft articles on the
continental shelf and related subjects prepared by the International
Law Commission at its third session in 1951, Her Majesty's Govern-
ment in the United Kingdom stated that they would await with
very great interest the Commission's report on the regime of terri-
torial waters. Her Majesty's Government have now received this
report and wish to say what a valuable contribution they feel it to
be towards the codification of the law of the sea.

In their previous comments Her Majesty's Government stated
that they understood the Commission's task to be the "codification"
of the regime of the high seas in the sense of "the more precise for-
mulation and systematization of the law in areas where there has
been extensive State practice, precedent and doctrine", but that they
did not propose to criticize any of the rules adumbrated by the
Commission solely on the ground that these rules were not at present
rules of customary international law. In the view of Her Maj-
esty's Government the Commission's work should be regarded
as a whole, as forming part of the preparatory work of a possible
international convention regarding the law of the sea. At the same
time, Her Majesty's Government feel obliged to state that they do not
regard themselves finally committed by any opinion which they
may happen to express in these comments.

Article 1. Juridical status of the territorial sea

Her Majesty's Government approve this article.

Article 2. Juridical status of the air space over the territorial sea
and of its bed and subsoil

Her Majesty's Government approve this article.



56 Yearbook of the International Law Commission, Vol.

Article 3. Breadth of the territorial sea

1. Her Majesty's Government consider that the proper starting-
point from which to approach the very difficult problem of the
breadth of the territorial sea is the consideration of the question
whether the breadth of the territorial sea is or is not a matter governed
by international law. The answer to this question, in the view of
Her Majesty's Government, admits of no doubt. That the breadth
of the territorial sea is a matter governed by international law is
clear from the following passage in the judgment of the Inter-
national Court of Justice in the Anglo-Norwegian Fisheries case
(I.C.J. Reports 1951, p. 116) where the Court said (at p. 132):

"The delimitation of sea areas has always an international
aspect: it cannot be dependent merely upon the will of the coastal
State as expressed in its municipal law. Although it is true that
the act of delimitation is necessarily a unilateral act, because
only the coastal State is competent to undertake it, the validity
of the delimitation with regard to other States depends upon
international law."

It is clear, therefore, that neither as regards the breadth of the
territorial sea, nor as regards the manner of its delimitation, are
States entitled to act entirely at their own discretion. The breadth
of the territorial sea is not a matter "essentially within the domestic
jurisdiction" of States; it is a matter regulated by international law.

2. The next question which arises is the manner in which inter-
national law regulates the breadth of the territorial sea. Theore-
tically, three solutions are possible—e.g.:

(i) Save in exceptional cases, every State should have the same
breadth of territorial sea (uniform solution) ;

(ii) States in particular regions should have a territorial sea
of different breadth from that of States elsewhere (regional
solution) ;

(iii) Each State should have a territorial sea of a particular
breadth depending upon its own local circumstances
(local solution).

3. There is always a superficial attractiveness about regional
solutions of international problems. The effectiveness of such
solutions depends, however, upon the character of the problems
which have to be solved. Where the problems themselves have a
universal or global character, it becomes necessary ex hypothesi to
exclude regional solutions. This appears to be true of the present
case—the seas encircle the globe. In theory, States in a particular
region might agree by treaty to apply between themselves different
territorial limits from those required by general international law,
but it is questionable how far a group of States would be entitled
by these means to apply amongst one another narrower limits than
those applied to the rest of the world. States outside the regional
system would certainly not be bound to accept wider limits than
those applied to the States belonging to the group. In any case,
from the point of view of the States within the regional system,
the practical difficulty of having to apply two different limits, one
to the States within the system and the other to the States outside
the system, would appear to be very great. Moreover, past practice
has shown that a regional solution provides no real answer. For
example, countries bordering the Mediterranean have claimed
widely differing limits for their territorial sea, e.g., 3, 6, 12 miles,
20 km. Then again certain countries within the region concerned
might have coastlines bordering other seas, where other limits
might apply. The practical and political difficulties of drawing
the line between one region and another are obvious. On all grounds,
therefore, practical as well as theoretical and juridical, it seems
reasonable to conclude that there is no place for a regional solution
of the problem.

4. If that be so, it is necessary to consider the respective merits
of a uniform and of a local solution of the problem. It has been
argued in favour of the local solution that each State has a separate
history, that its geographical circumstances differ from those
of other States, and that it has economic and social needs different
from those of other States. All these factors, it is said, dictate a
local solution of the problem. In the opinion of Her Majesty's
Government, this argument needs to be approached with great

caution. Even if the premises be correct (itself a matter of some
doubt) does the conclusion necessarily follow? Is not a uniform
solution in principle desirable? Is it not possible to accommodate
all local factors within the framework of a uniform solution? These
are large questions to which, it is suggested, the Commission should
give earnest consideration.

5. For their part, Her Majesty's Government have no doubt
that a uniform solution is not only preferable to a local one but is
also dictated by the very necessity of the case. As has already
been said, the seas encircle the globe. It would be contrary to the
fundamental doctrine of the quality of States, if all States were
not, in principle, governed by the same rules of international law
in the matter of the definition of the boundary between the area
of the high seas, which is available for use for lawful purposes to
all States, on the one hand, and the area subject to the territorial
sovereignty of the State, on the other hand.

6. The large number of accessions to such international marine
conventions as the 1930 Load-Line Convention and 1948 Convention
for the Safety of Life at Sea serve to show that, from the very circum-
stances, there is in maritime matters a natural trend towards uni-
formity.

7. In the view of Her Majesty's Government, therefore, the
real problem of the territorial sea is not that of deciding as between
a uniform and a local solution of the problem but rather that of
devising a framework in which a uniform solution, without losing
its essential feature of uniformity, can be adapted to meet a variety
of local factors.

8. The local factors which might rank for consideration are
essentially (i) historical; (ii) geographical; and (iii) economic factors.
So far as rules of law are concerned, historical and geographical
considerations would seem, by virtue of their greater permanence, to
stand on a different plane from economic considerations. In support
of this conclusion may be cited the judgment of the International
Court of Justice in the Anglo-Norwegian Fisheries case. In that case
the Court gave clear recognition to the doctrine of "historic waters"
which it defined as "waters which are treated as internal waters
but which would not have that character were it not for the existence
of an historic title." (I.C.J. Reports 1951, p. 130)—the essential ele-
ment of an historic title being "the general toleration of foreign
States" for a sufficiently long period (Ibid., p. 138). The Court also
certainly considered that geographical factors could affect "the
application of general international law to a specific case" (Ibid.,
p. 131). But when it came to economic factors the Court said:
"Finally, there is one consideration not to be overlooked, the scope
of which extends beyond purely geographical factors: that of certain
economic interests peculiar to a region, the reality and importance
of which are clearly evidenced by a long usage" (Ibid., p. 133).
In other words, while paying due attention to economic factors,
the Court seems to have considered that these factors alone were
not sufficient to cause the rules of general international law to be
modified, unless they were also supported by historical or geogra-
phical considerations.

9. Historical factors are clearly provided for within the frame-
work of a uniform rule for the breadth of the territorial sea by the
doctrine of "historic waters". Indeed, the very existence of this
doctrine and its recent affirmation by the Court are cogent evidence
that international law recognizes the existence of a uniform solution
for the question of the territorial sea. If the "local" solution were
the correct one, with each country entirely at liberty to define its
own limits for territorial waters, the need for the concept of "historic
waters", involving a claim to a limit different from an implicitly
accepted norm, could never have arisen.

10. Similarly, geographical factors are clearly provided for
within the framework of a uniform rule for the breadth of the
territorial sea by the principle, laid down in the Anglo-Norwegian
Fisheries case and followed by the Commission in articles 4 and
5 of its report, that although, as a general rule, "the breadth of
the territorial sea is measured from the low-water line along the
coast.. .", nevertheless "where circumstances necessitate a special
regime because the coast is deeply indented or cut into or because
there are islands in its immediate vicinity, the base line may be inde-
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pendent of the low-water mark". Her Majesty's Government are
not aware, however, that there is any authority—or indeed any
necessity—for the proposition that the rule of international law
concerning the actual breadth of the territorial sea as measured
from the base lines is in any way affected by geographical factors.

11. There remain the economic factors. In the opinion of
Her Majesty's Government these factors, like the geographical
factors, do not affect the actual breadth of the territorial sea. In
so far as they have any bearing upon the matter, they relate not to the
breadth of the territorial sea at all, but to questions falling under
the regime of the high seas.

12. Thus, Her Majesty's Government agree that "the coastal
State exercises over the continental shelf sovereign rights for the
purpose of exploring and exploiting its natural resources" (article 2
of the draft articles on the continental shelf adopted by the Com-
mission in 1953), the continental shelf being "the seabed and subsoil
of the submarine areas contiguous to the coast, but outside the
area of the territorial sea, to a depth of two hundred metres" (article 1
of the same draft articles). There are also the rights of some States
in respect of sedentary fisheries, which may or may not exist inde-
pendently of the continental shelf. These are economic rights of
the greatest importance. The existence of these rights also shows
that the way international law makes provision for special economic
factors is not by qualifying the uniformity of the rules which apply
to the breadth of the territorial sea but by taking them into account
in the rules which relate to the regime of the high seas.

13. The question of high seas fisheries has been advanced
in some cases as a reason for the extension of territorial waters.
In the view of Her Majesty's Government, this economic factor,
like other economic factors, is not, and can never be, an adequate
reason for disrupting a uniform solution of the problems of the
territorial sea. Like the other economic factors it is a question
which relates to the regime of the high seas rather than to the breadth
of the territorial sea. That it may be a peculiarly difficult question
in no way affects this basic principle.

14. In the opinion of Her Majesty's Government, questions
relating to the problem of high seas fisheries, as well as to the equally
difficult problem of oil pollution, are eminently susceptible of regu-
lation by international agreement.

15. If it be accepted that a uniform solution of the problem
of the territorial sea is the only possible one on all grounds, theo-
retical, practical, juridical and historical, Her Majesty's Govern-
ment believe there can equally be no doubt that the three-mile
limit is the only one which commands enough support to be accep-
table as a general uniform limit. No other limit which has been
suggested commands sufficient support in the practice of States,
the decisions of international tribunals or the opinions of other
authorities. There is, moreover, the practical difficulty which faces
mariners of fixing positions at sea with precision at a distance
much greater than three miles from the coastline. Whichever
criterion one adopts, whether it be the length of the coastlines
involved or the size of the merchant navies of the countries involved,
the three-mile limit appears to be the limit which the Commission
should place in the forefront of its deliberations. The Commission
has stated that agreement on the breadth of the territorial sea
"will be impossible unless States are prepared to make concessions".
Her Majesty's Government believe that this statement gives too
much the impression that a uniform breadth can be arrived at by
concessions both from those who claim more and from those
who claim less. Her Majesty's Government suggest that no valid
arguments have been put forward for claims for more than a three-
mile limit, which are not in fact related rather to the exercise of
certain limited and particular rights on the high seas beyond the
territorial sea than to the basic question of the breadth of the
territorial sea itself.

16. As Her Majesty's Government have already pointed out,
the rules of the regime of the high seas already take account of
the continental shelf and sedentary fisheries, while there are inter-
national conventions regarding oil pollution and high seas fisheries.
Much has already been done to clarify the legal position in all
these fields but Her Majesty's Government believe that more can

and will be done, either through the instrumentality of the Commis-
sion or independently of the Commission.

17. In addition, Her Majesty's Government have already made
what they regard as a most valuable contribution to agreement
on this subject—and which, if agreement were reached, would
amount to a significant concession—when they stated in the annex
to their letter of 2 June 1952, the following:

"Article 4

"It has hitherto been the policy of Her Majesty's Govern-
ment to oppose any claim to the exercise of jurisdiction outside
territorial waters. Many countries have, however, claimed to
exercise jurisdiction for certain limited purposes beyond territorial
limits. For the most part these purposes have related to the
enforcements of customs, fiscal or sanitary regulations only
and the jurisdiction has been exercised within modest limits,
generally within a "contiguous zone" not more than twelve
miles from the coast. Her Majesty's Government have not
themselves found it necessary to claim a contiguous zone, and
wish to place on record their emphatic opposition as a matter
of principle to any increase, beyond limits already recognized,
in the exercise of jurisdiction by coastal States over the waters off
their coasts, whether such increase takes the form of the extension
of territorial waters or the exercise of wider forms of jurisdiction
outside territorial waters. Her Majesty's Government are satisfied,
however, that on the basis of established practice, the article
proposed by the Commission is acceptable provided that:

"(i) Jurisdiction within the contiguous zone is restricted
to customs, fiscal or sanitary regulations only,

"(ii) Such jurisdiction is not exercised more than twelve
miles from the coast,

"(iii) This article is read in conjunction with another article
stating that the territorial waters of a State shall not extend
more than three miles from the coast unless in any particular case
a State has an existing historic title to a wider belt."

18. In general, and in conclusion on the question of the breadth
of the territorial sea, Her Majesty's Government feel that the present
tendency to claim extended, and in many cases very extensive limits,
covering great areas of the seas, is not a forward movement, and
does not represent a true development of international law. It
is a retrograde tendency, and a reversion to a state of things that
existed some centuries ago, when many States laid claim to the
entire seas near their coasts. These claims had to be abandoned
in the course of time on account of the friction they engendered,
the interference with freedom of movement and navigation involved,

and the impossibility of effectively enforcing pretensions of so wide
a character. To revive them now would be to go back to a situation
that has long been held to be obsolete and undesirable, and would
give rise to evils that no local advantages could justify. Her Majesty's
Government recognize that the reasonable needs of States to
exercise control over the waters in the immediate vicinity of their
coasts must be met; but they believe that all such needs can in fact
be met within the scope of the principle of the three-mile limit
supplemented by a contiguous zone for special purposes. Wider
claims impinge on the basic principle of the free availability of the
seas for the common use of all mankind—a principle of greater
importance today than ever, and one which Members of the United
Nations should be the first to respect, since claims to appropriate or
assert jurisdiction, or claim exclusive rights over the high seas
or parts of them are difficult to reconcile with the spirit of the Charter.

19. Her Majesty's Government would draw attention to the
resolution passed by the General Assembly on 17 December 1954,
inviting the Governments of Member States to transmit to the
International Law Commission their views concerning the principle
of freedom of navigation on the high seas. Her Majesty's Govern-
ment will be sending a separate statement of their views in response
to this resolution, but meanwhile take the opportunity to suggest
that the embodiment of the uniform three-mile limit in the articles
of the International Law Commission will be a decisive factor in
the maintenance of this principle.
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Article 4. Normal base line

Article 5. Straight base lines

Her Majesty's Government approve these articles subject, however,
to the following observations.

(i) It must be clearly understood that the only legitimate excep-
tions to the principle enunciated in article 4 are (a) historical reasons;
and (b) where circumstances necessitate a special regime be cause
the coast is deeply indented or cut into, or because there
are islands in its immediate vicinity. That this is so is implicit
in the opening sentence of article 5, but it might be as well for the
Commission to consider rendering it also explicit. In particular,
it is not legitimate to resort to the use of base lines for economic
reasons alone.

(ii) The measurement of the territorial sea from base lines
has, even where justified, two main consequences as compared
with the measurement of the territorial sea from the low-water
mark. The first is that the internal waters of the coastal State are
extended. In other words, there is a greater area of water from
which it may be argued that, in principle, under present rules, the
coastal State may exclude foreign shipping. The second conse-
quence is that, though the actual area of territorial waters is not
increased—the belt of territorial waters remains a three-mile belt
whether it is measured from the low-water mark or from base
lines—the outer limit of territorial waters is pushed further out to
sea than would otherwise be the case. In other words, the total
area of high seas is reduced. In these circumstances, Her Majesty's
Government regard it as imperative that, in any new code which
would render legitimate the use of base lines in proper circumstances,
it should be clearly stated that the right of innocent passage shall
not be prejudiced thereby, even though this may involve that,
in certain cases, this right shall become exercisable through inter-
nal as well as through territorial waters. Her Majesty's Govern-
ment consider that the Commission would be performing a most
useful function if it were to give mature consideration to the problem
how the use of base lines is to be reconciled with existing rights
of passage. For their part, Her Majesty's Government can only
say at this stage that, in their view, in case of conflict, the right
of passage, as a prior right and the right of the international com-
munity, must prevail over any alleged claim of individual coastal
States to extend the areas subject to their exclusive jurisdiction.

Article 6. Outer limit of the territorial sea

Her Majesty's Government approve this article.

Article 7. Bays

Her Majesty's Government approve the article on bays (article 8)
in the third report of the rapporteur (A/CN.4/77), subject to the
addition of the phrase "measured from low-water mark" after
the words "ten miles".

Article 8. Ports

In view of modern developments Her Majesty's Government
think that some qualification of this article is now necessary. Thus,
in the Persian Gulf, for example, a pier seven miles long is under
construction.

It would seem to be desirable that installations of the type just
mentioned should be treated on the same basis as artificial instal-
lations on the continental shelf, i.e., they should be entitled to a
relatively limited navigational safety zone rather than to a belt
of territorial waters.

Article 9. Roadsteads

The insertion of, for example, "substantially", between the words
"are" and "used" would help to prevent the undue extension of
territorial waters by means of roadsteads that are used only rarely.

The sentence: "Such an extension to the territorial sea will
not increase the area of inland waters" should be added to the article.

Article 10. Islands

Her Majesty's Government approve this article.

Article 11. Groups of islands

Her Majesty's Government will await the text of the new draft
before giving their comments.

Article 12. Drying rocks and shoals

Her Majesty's Government approve this article subject to the
insertion, after the words "territorial sea" in line 2, of "as measured
from the low-water mark or from a base line" and the insertion,
for the word "de-limiting", of the words "further extending". This
amendment is intended to ensure that drying shoals are used only
once to extend territorial waters and not in series with each extension
bringing further rocks into range as points of departure for further
extension.

In the interests of clarity, Her Majesty's Government suggest
that this article should refer to "Drying rocks and drying shoals",
as there is some confusion as to the precise meaning of the word
"shoal".

Article 13. Delimitation of the territorial sea in straits

Her Majesty's Government approve this article.

Article 14. Delimitation of the territorial sea at the mouth of a river

Her Majesty's Government suggest that this article, when drafted,
should make clear that the "mouth of a river" means the river
proper and not an estuary or bay into which it may flow. The draft
in the 1953 report (A/CN.4/61) needs more precise wording to
this end.

Article 15. Delimitation of the territorial sea of two States the
coasts of which are opposite each other
Her Majesty's Government approve this article, but suggest

that the words "the nearest points on" be inserted before the words
"the base lines" in the last line but one of the article. This would
also apply in the last line but one of article 16.

Article 16. Delimitation of the territorial sea of two adjacent States
Her Majesty's Government approve this article.
In connexion which articles 15 and 16, Her Majesty's Government

wish to state, however, that in their view, the question of the rules
which should govern the delimitation of the contiguous zones of
adjacent States and States whose coasts are opposite each other,
requires consideration by the Commission, just as much as the
question of the delimitation of the territorial sea of States so situated.

Her Majesty's Government consider that every State or territory
with a seaboard should have direct access to the high seas without
the necessity for shipping to pass through the contiguous zone of
a neighbouring State or territory. It may be that, in general,
principles similar to those contained in articles 15 and 16 would
be satisfactory for this purpose, but in certain areas, where States
or territories are situated in close proximity to one another, Her
Majesty's Government consider that the application of these
principles might preclude such direct access. In these areas, there-
fore, they consider that the principle of contiguous zones should
not be applied at all unless all the parties concerned reach agreement
on the delimitation of their respective zones.

Article 17. Meaning of the right of passage

Her Majesty's Government propose that the following provisions
replace articles 17, 18, 19, 20, 26 and 27.

The right of innocent passage

1. All vessels a3 shall enjoy the right of innocent passage through
the territorial sea.

2. Passage means navigation through the territorial sea for the
purpose either of traversing that sea without entering internal
waters, or of proceeding from the high seas to internal waters or of
making for the high seas from internal waters.

" Her Majesty's Government oppose the separate treatment of warships in these
articles.

Sections 3 and 4 of article 26, referring to warships, are substantially embodied as
Sections 7 and 8 of the new article 17 proposed by Her Majesty's Government.
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3. Passage includes stopping and anchoring provided these
acts are incidental to ordinary navigation or are rendered necessary
by force majeure, by stress of weather or by distress.

4. Passage is not innocent when a vessel makes use of the territo-
rial sea of a coastal State for the purpose of committing any act
prejudicial to the security or to the fiscal interests of that State."

5. A coastal State is bound to use the means at its disposal
to safeguard in the territorial sea the principle of the freedom of
maritime communications and not to allow the territorial sea to be
used for acts contrary to the rights of other States.46

6. A coastal State may not interfere with the exercise of the
right of innocent passage. It may, however, protect itself in the
territorial sea against any act prejudicial to its security or to its
fiscal interest. For this purpose it may issue regulations and take
the necessary steps to enforce them.

7. Submarines, when passing through the territorial sea of
another State, shall navigate on the surface.

8. Under no circumstances, however, may there be any inter-
ference with the innocent passage of any foreign vessels through
straits used for international navigation between two parts of the
high seas.

Article 21. Duties of foreign vessels during their passage

Her Majesty's Government approve this article.

Article 22. Charges to be levied upon foreign vessels

Her Majesty's Government approve this article.

Article 23. Arrest on board a foreign vessel

Her Majesty's Government approve this article in principle, but
consider that section 3 should be made more precise and in particular
that greater weight should be given in this section to the interests
of navigation. The phrase "due regard" is not in itself a precise
enough limitation of the freedom of action of the coastal State
in connexion with international navigation.

Article 24. Arrest of vessels for the purpose of exercising civil
jurisdiction

The question arises of the compatibility of this article with the
provisions of the 1952 Brussels Convention on the Arrest of Sea-
going Ships for the Purpose of Exercising Civil Jurisdiction. The
Brussels Convention limits the right of arrest to a specified class
of maritime claims enumerated in the Convention whereas the
International Law Commission draft limits it in a different way
(i.e., "obligations or liabilities incurred by the vessel itself in the
course of or for the purpose of its voyage through the waters of the
coastal State"). Thus it permits arrest for other than "maritime
claims" as these are defined in the Brussels Convention but is
narrower in not permitting the arrest of sister ships or arrest for
causes of action arising on previous voyages.

Article 25. Government vessels operated for commercial purposes

Her Majesty's Government hold the view that the ships to which
State immunity is applicable need to be very carefully defined.
For this reason, Her Majesty's Government are not a party to the
Brussels Convention of 1926 concerning the Immunity of State-

" Her Majesty's Government feel obliged to point out that the wording "any act
prejudicial to the security or public policy of that State or to such other of its interests
as the territorial sea is intended to protect" is so worded as to work in favour of the
coastal State, and may be open to abuse. It should be made clear that the burden of
proving that the passage is "prejudicial, etc.", lies with the coastal State and that
this burden is one which must be discharged according to the criteria of international
law, rather than the law of the coastal State.

Her Majesty's Government therefore suggest that it would be better if the matters
concerning which a ship may commit an offence, e.g., security, customs, immigration,
could be specified. This method is already used in article 21.

86 While this paragraph which largely follows paragraph 1 of the Commission's
article 19 is probably satisfactory, there ought to be some elucidation of the obligation
"to use the means at its disposal to safeguard in the territorial sea the principle of
freedom of maritime communication". Is there, for instance, a legal obligation upon
the coastal State to remove wrecks, or even to give adequate warning of their exis-
tence? To what extent is there a legal obligation upon the coastal State to provide
lights and other navigational facilities? Care should be taken not to put the duty of the
coastal State too high or to introduce any principle of "strict liability". (It is sug-
gested that the Commission give further elucidation to these questions.)

owned Ships and have reserved the position of state-owned ships
under the Brussels Convention of 1952 relating to the Arrest of
Sea-going Ships. Her Majesty's Government cannot therefore
accept the article in the terms proposed in article 25 and must reserve
their position although, in principle, they have no objection to
government ships employed on commercial service being covered
by the provisions of articles 17 and 21-24.

Article 26. Warships

Article 27. Non-observance of the regulations

Both these articles would be absorbed in the new article 17 as
proposed by her Majesty's Government.

17. UNITED STATES OF AMERICA

Note verbale dated 3 February 1955 from the permanent delegation
of the United States to the United Nations

[Original: English]

The representative of the United States of America to the United
Nations presents his compliments to the Secretary-General of the
United Nations and has the honor to refer to the note LEG.292/9/01,
dated 31 August 1954, from the Principal Director in charge of the
Legal Department, concerning the draft articles on the regime
of the territorial sea of the International Law Commission set out
in the report covering the work of its sixth session, 3 June - 28 July
1954.

The Commission prepared a provisional text for all but four of
the articles of the proposed draft and requested the comments of
Governments on these articles. Among the articles for which no
text has yet been drafted is article 3 concerning the breadth of the
territorial sea. With respect to this article, the Commission requested
views and suggestions which might help it to formulate a concrete
proposal.

So far as concerns the articles now drafted, the Government
of the United States believes that they constitute, as a whole, a
sound exposition of the principles applicable to the regime of the
territorial sea in international law. The Government of the United
States has, however, certain suggestions to make with respect to
articles 5 and 19.

Article 5 provides, inter alia, that where circumstances necessitate
a special regime because the coast is deeply indented or cut into
"or because there are islands in its immediate vicinity", the base
line may be independent from the low-water mark and may be a
series of straight lines. The Government of the United States
presumes from the comments which follow the article that it was
not intended that the presence of a few isolated islands in front of
the coast would justify per se the use of the straight line method.
The islands, as the comments indicate, would have to be related
to the coast in somewhat the same manner as the skjaergaard in
Norway. In the view of the Government of the United States,
the words "or because there are islands in its immediate vicinity"
are too general and do not convey as accurately as desirable what
the Commission apparently had in mind.

With respect to article 19, the Government of the United States
is satisfied that the text incorporates principles upheld by the Inter-
national Court of Justice in its judgment of 9 April 1949, in the
Corfu Channel case, but it believes that the comments on this article
should include a short statement of the factual circumstances upon
which the Court was ruling, since such a statement would point
up and illustrate the significance and meaning of the principles
embodied in article 19.

So far as concerns the question of the breadth of the territorial
sea and the various suggestions set out in paragraph 68 of the
report, the guiding principle of the Government of the United
States is that any proposal must be clearly consistent with the prin-
ciple of freedom of the seas. Some of the proposals amount to a
virtual abandonment or denial of that principle. In this connexion,
it must be pointed out that the high seas are an area under a definite
and established legal status which requires freedom of navigation
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and use for all. They are not an area in which a legal vacuum exists
free to be filled by individual States, strong or weak. History
attests to the failure of that idea and to the evolution of the doctrine
of the freedom of the seas as a principle fair to all. The regime of ter-
ritorial waters itself is an encroachment on that doctrine and any
breadth of territorial waters is in derogation of it, so the derogations
must be kept to an absolute minimum, agreed to by all as in the
interest of all.

That the breadth of the territorial sea should remain fixed at
three miles is without any question the proposal most consistent
with the principle of freedom of the seas. The three-mile limit is the
greatest breadth of territorial waters on which there has ever been
anything like common agreement. Everyone is now in agreement
that the coastal State is entitled to a territorial sea to that distance
from its shores. There is no agreement on anything more. If there
is any limit which can safely be laid down as fully conforming to
international law, it is the three-mile limit. This point, in the view
of the Government of the United States, is often overlooked in
discussions on this subject, where the tendency is to debate the
respective merits of various limits as though they had the same
sanction in history and in practice as the three-mile limit. But
neither six nor nine nor twelve miles, much less other more extreme
claims for territorial seas, has the same historical sanction and a
record of acceptance in practice marred by no protest from other
States. A codification of the international law applicable to the
territorial sea must, in the opinion of the Government of the United
States, incorporate this unique status of the three-mile limit and
record its unquestioned acceptance as a lawful limit.

This being established, there remains the problem of ascertaining
the status of claims to sovereignty beyond the three-mile limit.
The diversity of the claims involved bears witness, in the opinion
of the Government of the United States, to the inability of each
to command the degree of acceptance which would qualify it for
possible consideration as a principle of international law. Not
only does each proposed limit fail to command the positive support
of any great number of nations, but each has been strongly opposed
by other nations. This defect is crucial and, in view of the positive
rule of freedom of the sea now in effect in the waters where the
claims are made, no such claim can be recognized in the absence
of common agreement. A codification of the international law
applicable to the territorial sea should, in the view of the Govern-
ment of the United States, record the lack of legal status of these
claims.

• While unilateral claims to sovereignty or other forms of exclusive
control over waters heretofore recognized as high seas cannot be
regarded as valid, this is not to say that the reasons, legitimate
or otherwise, which motivate such claims should be ignored. In
some cases, at least, these attempts of the coastal State to appropriate
to its exclusive use large areas of the high seas seem to be based
on a real concern for the conservation of the resources of the sea
found in such waters. Efforts of the Commission and of the nations
to settle such problems should be unceasing. But the remedy is not
unilateral action in defiance of long-established and sound principles
of law applicable to other matters. In many cases the nations taking
such action would seem to have little to gain from abandonment
of such principles and reversion to a condition of anarchy on the
high seas. The sounder approach would appear to be an effort
to reach agreement on the principles applicable to the real matters
at issue, such as conservation of natural resources and rights to fish.

18. YUGOSLAVIA

Transmitted by a letter dated 15 March 1955 from the permanent
delegation of Yugoslavia to the United Nations

[Original: English]

The Secretariat of State for Foreign Affairs of the Federal People's
Republic of Yugoslavia wishes to confirm the receipt of the letter
of the Legal Department No. LEG.292/9/01 of 31 August 1954,
and has the honour to inform that the Yugoslav Government has
carefully studied the draft on the "Regime of the territorial sea",
elaborated by the International Law Commission at its sixth session.

In reference to the above-mentioned letter, the Yugoslav Govern-
ment wishes to point out the following :

In studying the draft on the regime of the territorial sea, the
Yugoslav Government cannot but also review the draft submitted
by the special rapporteur at the fourth session of the International
Law Commission.28 From the formal point of view the draft on
the regime of the territorial sea elaborated by the International
Law Commission at its sixth session is in the main identical with
the draft considered at the fourth session of the Commission with
one great, basic difference (a negative one for the draft elaborated
by the Commission), viz., that the final drafting of three articles
concerning the three most important questions has been postponed
until a later date. These articles deal with the breadth of the territo-
rial sea, bays and groups of islands. For these reasons, the Yugoslav
Government considers this draft to be a step backward in the matter
of codification and development of international maritime law.
The draft considered at the fourth session was in the main satisfac-
tory and the Yugoslav Government wishes to express its regret
over the fact that that draft has not been retained as a basis for
discussion at the General Assembly of the United Nations.

II

As regards the draft on the regime of the territorial sea elaborated
by the Commission at its sixth session (A/2693), the Yugoslav
Government wishes to make the following remarks:

Sub article 1: No remarks.

Sub article 2: No remarks.
Sub article 3 : The Yugoslav Government regrets that this most

important question has not found its solution in the Commission's
report. In its opinion the breadth of the territorial sea should amount
to six miles for the reason, among other things, that the present
technical development, and especially the speed of modern ships,
has made such a great progress that, actually, the breadth of three
miles (which is, by the way, over 100 years old) is today no longer
satisfactory from the point of view of the security of a State. Today,
a State must have a much wider belt of sea over which it is able
to exercise control and sovereignty (if only limited sovereignty),
if it is to be guaranteed at least some security against various vio-
lations and the presence of undesirable ships.

Furthermore, the economic interests of coastal States also speak
in favour of a six-mile breadth. If it is kept in mind that the coastal
State has the right to reserve the exploitation of the resources
of the sea exclusively for its own citizens, then such a State cannot
be indifferent as to whether it will extend this right to a narrow belt
of sea of three miles or to a somewhat broader belt—i.e., to six
miles. All the more so since the present modern fishing equipment
requires wider spaces, if it is to be used effectively. This is especially
important for the under-developed countries, which have no pos-
sibilities to send their citizens to far-off areas of open sea, where
they could make up for what they do not find in their narrow ter-
ritorial sea. Consequently, they have to rely only on their territorial
sea which very often is not rich enough to satisfy the needs of the
fishing industry of such a country.

Therefore, in the opinion of the Yugoslav Government, article 3
of the draft should read :

"The breadth of the belt of sea defined in article 1, paragraph 1,
shall be fixed by the coastal State but may not exceed six marine
miles."

Sub article 4 : No remarks.

Sub article 5: Essentially, the Yugoslav Government has no
remarks to make in connexion with paragraph 1 of this article,
except, perhaps, that the meaning of the term "justified for historical
reasons" should be explained. As regards paragraph 2, it is inac-
ceptable from the Yugoslav point of view and contrary to the estab-
lished practice of drawing straight base lines, when a very much
indented coast or an archipelago is involved. The Yugoslav Govern-

" See A/CN.4/53.
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ment considers that the distance of straight base lines of ten miles
from protruding points on the mainland or island is arbitrary. The
essential thing in determining whether an island is "near" the main-
land or not is whether such an island constitutes a geopolitical
entity with the mainland and not whether the distance is ten, or
fewer or more, miles. It goes without saying that it would be just
as arbitrary to consider that an island which is situated too far from
the mainland also belongs to the coast. Therefore, the best criterion
would be to accept that the islands in front of the coast, if the dis-
tance is not more than twice the breadth of the territorial sea (for
instance, twelve miles), should be considered as belonging to the
coast and that the "base line" for the beginning of the inner, initial
limit of the territorial sea should be counted from the outer edge
of such islands. In accepting paragraph 1 of this article, the Yugo-
slav Government proposes that paragraph 2 should read as follows:

"As a general rule, the maximum permissible length for a
straight base line shall be twelve miles. Such base lines may be
drawn, when justified according to paragraph 1, between head-
lands of the coastline or between any such headland and an island
less than twelve miles from the coast, or between such islands."

Paragraph 3 remains unchanged.
Sub article 6: No remarks.

Sub article 7 : Here too, the Yugoslav Government wishes to
make a remark and to express its regret that the question of bays
has not been settled in the draft of the Commission. Therefore,
the Yugoslav Government must refer to article 6 of the draft con-
sidered at the fourth session of the Commission and, commenting
on it, wishes to present its viewpoint in regard to the question of
determining the definition of a bay and the manner of counting
the starting line in it. In that draft it was proposed that the base
line in bays, from which the breadth of the territorial sea is to be
counted, should be the line connecting two points on the coast
at the entrance to the bay, the distance between them not exceeding
ten miles. If we rely on the perfectly correct opinion of the Inter-
national Court of Justice" that breadths of more, or even less,
than ten miles also have an equal theoretical value since there is
no generally adopted rule, then the proposed breadth of ten miles
is inacceptable from the point of view of the Yugoslav Government.
All the more so since this figure is arbitrary and has no support
in every-day practice. If we have no generally accepted starting-
point for determining this breadth, then it is most logical to start
from the accepted breadth of the territorial sea (for instance six
miles as in article 3 of the draft considered by the Commission at
its fourth session), and to take a double breadth (i.e., twelve miles)
for the entering breadth of the bay. Here it is regrettable that the
Commission did not apply, in this article also, the principle men-
tioned in the second paragraph of article 11 of the draft submitted
to the fourth session, which is not only acceptable and logical
but also equitable from the point of view of the coastal State. Why
could it not be accepted here also that if the breadth of the entrance
of a bay is a little over twelve (or, according to the Commission,
ten) miles—why should this excess not be ignored?

Sub article 8: No remarks.

Sub article 9 : No remarks.

Sub article 10: No remarks.

Sub article 11: In the opinion of the Yugoslav Government the
application of the principle mentioned in article 7 is particularly
desirable and necessary when an archipelago is involved. This
should have been discussed in article 11 of this draft that the Com-
mission has also postponed. It is a known fact that all the States
having such islands in front of their coast are deeply interested
in the archipelago being included in the inland waters. For many
justified reasons the Yugoslav Government considers the group of
islands in front of its coast as forming a continental whole, as the
peripheral distance between these islands does not exceed the double
breadth of the territorial sea, wherefore the Yugoslav law on the
Coastal Sea has adopted the principle that the breadth of the

territorial sea must be counted from the outer edge of these islands.
It is interesting to mention here the opinion of K. Strupp,28 who
says : "If there is a string of islands in front of the coast, all the
waters between them are considered to constitute a component
part of the national territory, and the territorial sea must be counted
from the outer edge of this string of islands." He does not even
mention the distance between these islands. Therefore, the Yugoslav
Government is of the opinion that article 11 should be elaborated
along these lines, as any other wording would be inacceptable for the
countries having a group of islands in front of their coast. Or,
if we fail to agree on Strupp's opinion, then, at least, the principle
mentioned in paragraph 2 of article 11 of the draft considered
at the fourth session should also be inserted in the future article 11
rendering thereby the rigid conception concerning this matter
more flexible.

Consequently, the Yugoslav Government proposes that article 11
should read as follows:

"1 . With regard to a group of islands (archipelago) and islands
situated along the coast, the twelve-mile line shall be adopted as
the base line for measuring the territorial sea outward in the
direction of the high sea. The waters included within the group
shall constitute inland waters.

"2. If the result of this delimitation is to leave an area of
high sea not exceeding two miles in breadth surrounded by
territorial sea, this area may be assimilated to inland waters."
Sub article 12: No remarks.
Sub article 13 : No remarks.

Sub article 14: The Yugoslav Government sees no difficulty in
the solving of the problem of the mouth of a river. If the breadth
of the mouth of a river does not exceed twelve miles, then the mouth
is included in the internal waters. If, however, the breadth of
the mouth exceeds twelve miles, then the principle of a bay, as
provided for in article 7, is applied.

Sub article 15 : No remarks.

Sub article 16: No remarks.

Sub article 17 : No remarks.

Sub article 18 : No remarks.

Sub article 19: No remarks.

Sub article 20: No remarks.

Sub article 21 : No remarks.

Sub article 22: No remarks.

Sub article 23 : No remarks.

Sub article 24: No remarks.

Sub article 25: No remarks.

Sub article 26: The Yugoslav Government wishes to make a
remark concerning this item. Paragraph one of this article states
that foreign warships shall have the right of innocent passage
through the territorial sea without the obligation of previous request
or at least notification. The Yugoslav Government believes that
this article fails to pay due attention to the security of the coastal
State and the peace of the coastal population and local authorities.
A warship is not the same as a merchantman and, therefore, no
State can remain indifferent to its unexpected presence in the terri-
torial sea (particularly if there are several of them, which is most
often the case). Hence, the notification is necessary, since the logic
of things also imposes it. If the passage is innocent, and it must
be so, then it is more than natural that the warship should previously
notify its passage, as it has no need to conceal its presence, and the
act of courtesy and respect of the sovereignty of the State impels
it to carry out this notification. Unannounced it is suspicious,
announced it is a friend, and no one will hamper it (and no permit
is necessary, except in the case of paragraph 2 of this article, which
is correct and provided for in the draft). Besides, if a generally
recognized way for international navigation leads through a State's

17 See the decision of the Court of 18 December 1951, in the controversy about
fishing between England and Norway, in which it is underlined that the proposal
according to which the distance between these two points should not be more than
10 miles has not gained the authority of a general rule in international law.

*'K. Strupp: Elements du Droit International public, I, p. 181. The American
Institute for International Law is also in favour of this principle.
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territorial sea, then, we admit, it is very difficult to refuse innocent
passage to a warship. However, even in that case notification is
necessary for the above-mentioned reasons. The Yugoslav Govern-
ment considers that this matter should be discussed on an international
plane, so that the so-called "inviolable right of passage of warships"
be elucidated also from the standpoint of the security of small
maritime States. Hence, the Yugoslav Government proposes
that paragraph 1 of this article be amended to read as follows:

"1 . Save in exceptional circumstances, warships shall have
the right of innocent passage through the territorial sea without
previous authorization or notification. However, the coastal

State is authorized to make by its legislation innocent passage
through its territorial sea dependent on previous notification,
and such notification shall be considered proper if given twenty-
four hours prior to the passage."

The Yugoslav Government believes that the present international
community has made sufficient progress in the concept of the indis-
putable necessity for a uniform solution of the regime in the terri-
torial sea, and there is justified hope that, thanks to the endeavours
of the General Assembly of the United Nations, this draft will
not have the same fate as The Hague Codification Conference
of 1930.


