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him realize that he might not have made himself entirely
clear in his statement on the consolidated draft article
relating to newly independent States.15 He had said that,
in his view, paragraphs 2, 3 and 6 and the three principles
embodied therein were central to the article. He had also
expressed some doubt as to whether the principle laid
down in paragraph 6 should be related only to the
conclusion of agreements rather than established as a
basic principle in its own right.
37. In amplification of that point, he wished to emphasize the breadth of the notion of capacity to pay. In one
sense, it was simply a reflection of the basic United
Nations principles which should serve as guide-posts in
the Commission's work. One such principle was the
concept of sovereignty over natural resources, a notion
that, at first sight, seemed almost tautological since it
amounted to an assertion that a people owned its own
property and that sovereign States had sovereignty in
their own territory. What, in his view, that principle
really entailed could be illustrated by drawing a parallel
from domestic law. On the whole, it was believed that an
individual should pay his debts but that belief was never
carried to the point of insisting that the individual must
starve himself to death in order to satisfy his creditors.
The first priority was to keep the debtor alive and in
reasonably good health. Similarly, the principle of
sovereignty over natural resources meant that a State was
not to be deprived in a covert manner of its overt authority
to order its own affairs by elevating the question of
indebtedness to a higher plane than that of the freedom
of will of the State itself. However, the principle of
capacity to pay could also be said to derive, in the
present context, from virtually all State practice in the
matter of succession to debts. Authorities such as Professor O'Connell, Professor Feilchenfeld and many others
bore out that point. The principle of capacity to pay thus
derived from traditional sources and from United Nations
practice alike.
38. The other point which he had wished to make was
that, in considering the question whether certain expenditures had benefited a dependent territory, it was not
necessary to confine oneself to situations in which the
colonial Power might be thought to have incurred
expenditures in its own interests rather than in those of
the territory concerned. It might simply be that the
territory did not have resources of its own to maintain
the structure of government that even the metropolitan
Power thought necessary and appropriate to modern
conditions of life. He had had partly in mind the very
small States in the Pacific which had formerly been
administered by New Zealand and had continued to be
associated with it following their attainment of independence, States which had been able to maintain their
system of government solely because of the continuation
of subventions from New Zealand. A still more striking
case was that of Papua New Guinea, a country with an
extensive and very difficult terrain, which, after acceding
to independence, had been able to sustain its apparatus
of government only with massive assistance from Australia, the former metropolitan Power. If the view had

been taken that subventions to Papua New Guinea must
stop at the point when it attained independence or, still
more, that the structure of government should become a
burden on the newly independent State, then even that
structure would have been wholly beyond the immediate
resources of the new country to support. Consequently,
there was a certain degree of overlapping between the two
notions of capacity to pay and the benefit to a formerly
dependent territory of expenditures incurred by the predecessor State, even though each was a completely valid
concept in its own right.
39. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
refer to the Drafting Committee articles F, G and H, 16
as well as the consolidated text proposed by the Special
Rapporteur.17 Those provisions would be considered by
the Drafting Committee in the light of the comments
made in the Commission and, in particular, of the text
of the article proposed by Mr. Ushakov.18
It was so agreed.19
The meeting rose at 1 p.m.
16

A/CN.4/301 and Add.l, chap. V, sect. H.
1443rd meeting, para. 1.
is 1444th meeting, para. 19.
19
For the consideration of the text proposed by the Drafting
Committee, see 1449th meeting, paras. 4-54, and 1450th meeting,
paras. 1-6.
17
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Question of treaties concluded between States and international organizations or between two or more international organizations {continued)* (A/CN.4/285,1
A/CN.4/290 and Add.l,2 A/CN.4/298, A/CN.4/L.253,
A/CN.4/L.255)
[Item 4 of the agenda]
DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE

1. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the texts adopted by
the Drafting Committee for the first five articles (articles
* Resumed from the 1442nd meeting.
1

15

1443rd meeting, paras. 32 et seq.
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19, I9bis, 19ter, 20 and 20bis) of section 2 (Reservations)
of part II of the draft articles on treaties concluded
between States and international organizations or between
international organizations as well as the title of section 2 (A/CN.4/L.255).
19 (Formulation of reservations in the case of
treaties between several international organizations),

ARTICLE

I9bis (Formulation of reservations by States and
international organizations in the case of treaties
between States and one or more international organizations or between international organizations and one
or more States),

ARTICLE

ARTICLE

\9ter (Objection to reservations),

20 (Acceptance of reservations in the case of
treaties between several international organizations)
and

ARTICLE

20bis3 (Acceptance of reservations in the case
of treaties between States and one or more international
organizations or between international organizations
and one or more States)
2. Mr. TSURUOKA (Chairman of the Drafting Committee) said that the draft articles on reservations, submitted by the Special Rapporteur in his fifth report
(A/CN.4/290 and Add.l), had been referred to the
Drafting Committee after a long and detailed discussion
in the Commission, during which divergent and even
contrary views had been expressed. In accordance with
the broad mandate given to it to perform its recognized
role in conformity with the Commission's current practice
and working methods, the Drafting Committee had
examined those different views in detail, taking into
account the alternatives proposed by the Special Rapporteur and by members of the Committee. The texts of
the articles now before the Commission were the result
of the Drafting Committee's efforts to find a middle term,
in a spirit of compromise designed to reflect the main
trend of its discussions.
3. It should be pointed out, however, that, in the
opinion of one member of the Committee, the solutions
arrived at could not be regarded as a compromise. That
member had reserved his position on the texts of the
articles adopted by the Drafting Committee and had
submitted his own alternative versions (A/CN.4/L.253).
4. The articles adopted by the Drafting Committee read:
ARTICLE

Article J9bis. Formulation
of reservations
by States and
international
organizations
in the case of treaties
between
States and one or more international
organizations
or
between international
organizations
and one or more
States
1. A State, when signing, ratifying, accepting, approving or
acceding to a treaty between States and one or more international
organizations or between international organizations and one or more
States, may formulate a reservation unless:
(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified reservations, which do not
include the reservation in question, may be made; or
(e) in cases not falling under subparagraphs (a) and (b), the reservation is incompatible with the object and purpose of the treaty.
2. When the participation of an international organization is
essential to the object and purpose of a treaty between States and one
or more international organizations or between international organizations and one or more States, that organization, when signing, formally
confirming, accepting, approving or acceding to that treaty, may
formulate a reservation if the reservation is expressly authorized by
the treaty or if it is otherwise agreed that the reservation is authorized.
3. In cases not falling under the preceding paragraph, an international organization, when signing, formally confirming, accepting,
approving or acceding to a treaty between States and one or more
international organizations or between international organizations
and one or more States, may formulate a reservation unless:
(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified reservations, which do not
include the reservation in question, may be made; or
(c) in cases not falling under subparagraphs (a) and (b), the reservation is incompatible with the object and purpose of the treaty.
Article

29ter. Objection

to

reservations

1. In the case of a treaty between several international organizations, an international organization may object to a reservation.
2. A State may object to a reservation envisaged in article 19bis,
paragraphs 1 and 3.
3. In the case of a treaty between States and one or more international organizations or between international organizations and
one or more States, an international organization may object to a
reservation formulated by a State or by another organization if:
(a) the possibility of objecting is expressly granted to it by the
treaty or is a necessary consequence of the tasks assigned to the international organization by the treaty; or
(b) its participation in the treaty is not essential to the object and
purpose of the treaty.
Article

20. Acceptance of reservations
between several international

in the case of
organizations

treaties

1. A reservation expressly authorized by a treaty between several
international organizations does not require any subsequent acceptance
by the other contracting organizations unless the treaty so provides.
2. When it appears from the object and purpose of the treaty that
An international organization may, when signing, formally conthe application of the treaty in its entirety between all the parties is an
firming, accepting, approving or acceding to a treaty between several
essential condition of the consent of each one to be bound by the treaty,
international organizations, formulate a reservation unless:
a reservation requires acceptance by all the parties.
(a) the reservation is prohibited by the treaty;
3. In cases not falling under the preceding paragraphs and unless
(b) the treaty provides that only specified reservations, which do not
the treaty otherwise provides:
include the reservation in question, may be made; or
(a) acceptance by another contracting organization of a reservation
(c) in cases not falling under subparagraphs (a) and (&), the reservaconstitutes the reserving organization a party to the treaty in relation
tion is incompatible with the object and purpose of the treaty.
to that other organization if or when the treaty is in force for those
organizations:
3
(b) an objection by another contracting organization to a reservaFor the consideration of the texts originally submitted by the
tion does not preclude the entry into force of the treaty as between the
Special Rapporteur, see 1429th to 1433rd meetings.
Article 19. Formulation of reservations in the case of
treaties between several international organizations
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objecting and reserving organizations unless a contrary intention is
definitely expressed by the objecting organization;
(c) an act expressing the consent of an international organization
to be bound by the treaty and containing a reservation is effective
as soon as at least one other contracting organization has accepted
the reservation.
4. For the purposes of paragraphs 2 and 3 and unless the treaty
otherwise provides, a reservation is considered to have been accepted
by an international organization if it shall have raised no objection
to the reservation by the end of a period of twelve months after it was
notified of the reservation or by the date on which it expressed its
consent to be bound by the treaty, whichever is later.
Article 20bis. Acceptance
of reservations
in the case of
treaties
between States and one or more
international
organizations
or between
international
organizations
and one or more
States
1. A reservation expressly authorized by a treaty between States
and one or more international organizations or between international
organizations and one or more States, or otherwise authorized, does
not, unless the treaty so provides, require subsequent acceptance by,
as the case may be, the other contracting State or States or the other
contracting organization or organizations.
2. When it appears from the object and purpose of the treaty that
the application of the treaty in its entirety between all the parties is
an essential condition of the consent of each one to be bound by the
treaty, a reservation formulated by a State or by an international
organization requires acceptance by all the parties.
3. In cases not falling under the preceding paragraphs and unless
the treaty otherwise provides:
(a) acceptance by a contracting State or organization of a reservation constitutes the reserving State or organization a party to the
treaty in relation to the accepting State or organization if or when the
treaty is in force for the reserving and for the accepting State or
organization;
(6) an objection by a contracting State or organization to a reservation does not preclude the entry into force of the treaty as between the
objecting and the reserving State or organization unless a contrary
intention is definitely expressed by the objecting State or organization;
(c) an act expressing the consent of a State or an international
organization to be bound by the treaty and containing a reservation
is effective as soon as at least one other contracting State or organization has accepted the reservation.
4. For the purposes of paragraphs 2 and 3 and unless the treaty
otherwise provides, a reservation is considered to have been accepted
by a contracting State or organization if it shall have raised no objection to the reservation by the end of a period of twelve months after
it was notified of the reservation or by the date on which it expressed
its consent to be bound by the treaty, whichever is later.

5. In preparing those five draft articles, the Drafting
Committee had preserved the basic distinction made by
the Special Rapporteur between two categories of treaties,
namely, treaties between international organizations and
treaties between States and international organizations.
For greater clarity and precision, however, the Drafting
Committee had designated the latter category as "treaties
between States and one or more international organizations or between international organizations and one or
more States". That new and more descriptive formula
had been used to avoid giving the impression—which the
other, more ambiguous formula might have given—that
the articles under consideration covered reservations to
bilateral treaties concluded between a State and an
internationa organization. The Drafting Committee had
sought to achieve the same result, in regard to treaties
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concluded between international organizations, by retaining the word "several" in the English version, which,
strictly speaking, meant "three or more".
6. Taking that distinction into account, the Drafting
Committee had retained the regime of the Vienna Convention,4 in so far as it related to the position of States,
for treaties between States and one or more international
organizations or between international organizations and
one or more States, which might be called "mixed
treaties". That regime also applied to international
organizations in the case of treaties concluded between
international organizations. The position of international
organizations in mixed treaties was, however, more
restricted than that of States in regard to the formulation
of reservations and objection to reservations, when the
participation of those organizations was essential to the
object and purpose of the treaty. With respect to the
formulation of reservations, the position of international
organizations was clearly stated in paragraphs 2 and 3
of article I9bis; and to make the restricted position of
international organizations regarding objection to reservations equally clear, the Drafting Committee had decided
to draft a separate article—article \9ter—expressly
providing for the various cases of objection to reservations
formulated by States or international organizations, as
the case might be, in regard to the two basic types of
treaty considered.
7. The structure of the five draft articles prepared by
the Drafting Committee was in conformity with the basic
distinction between the two categories of treaties. As the
Special Rapporteur had done in- his fifth report, the
Committee had devoted separate, but parallel, articles to
the formulation and acceptance of reservations, one
relating to treaties concluded between international
organizations and the other to mixed treaties. Since the
new article \9ter dealt specifically with objection to
reservations, the words "and objection to reservations"
had been omitted from the titles of draft articles 20 and
20bis, which now related only to acceptance of reservations. In accordance with the practice followed for the
texts adopted so far, the articles were arranged and
numbered for easy reference to the corresponding provisions of the Vienna Convention.
8. The main changes made by the Committee in the
title and text of article 19 originally proposed by the
Special Rapporteur were the deletion of the word "concluded" in the title, to bring it into line with the body
of the article, and the reversal of the order of the clauses
in the introductory phrase. The text of article \9bis was
simply a statement of the decision of principle to place
States and international organizations in different positions in regard to the formulation of reservations to
mixed treaties. Three possible situations were dealt with
in three separate paragraphs. Paragraph 1, worded in
terms similar to those of article 19, applied the liberal
regime of the Vienna Convention to the formulation of
reservations by States. The stricter regime for the formulation of reservations by international organizations
corresponded to the general rule laid down in article
\9bis, paragraph 2, according to which an international
4

See 1429th meeting, foot-note 4.
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organization could formulate a reservation when its
participation was essential to the object and purpose of
the treaty, provided that the reservation was expressly
authorized by the treaty or if it was otherwise agreed that
the reservation was authorized. As an exception to the
general restrictive rule stated in paragraph 2, paragraph 3
applied the regime provided for in paragraph 1 to the
formulation of reservations by international organizations
in the case of mixed treaties, when the participation of
those organizations was not essential to the object and
purpose of the treaty.
9. Article 19ter, which was a new article, regrouped the
provisions concerning objection by a State or an international organization to a reservation in the case of the
two types of treaty dealt with in the draft. For both
types, paragraph 2 of the article applied the liberal
regime of the Vienna Convention applicable to States.
The same rule was laid down in paragraph 1 for objections formulated by international organizations in the
case of treaties between organizations. Paragraph 3 stated
the more restrictive rule adopted for international
organizations, corresponding to the provisions of paragraphs 2 and 3 of article \9bis, namely, that an international organization could object to a reservation in the
case of a mixed treaty only if its participation in the
treaty was not essential to the object and purpose of that
treaty (subparagraph (b)), or if the possibility of objecting
was expressly granted to it by the treaty or was a necessary
consequence of the tasks assigned to it by the treaty
(subparagraph (a)). The latter provision took account of
the importance of the functional aspect of international
organizations when it was necessary to differentiate, for
the purposes of reservations, between the status of those
organizations as parties to a treaty and the status of
sovereign States also parties to the same treaty. The
word "tasks" had been used in that context in place of
"functions" to make it quite clear that the reference was
to the particular treaty in question and not to the constituent instrument of an international organization, which
defined its "functions".
10. Lastly, articles 20 and 20bis, which dealt with
acceptance of reservations to the two types of treaty
considered, were symmetrical and their wording was
similar to that of the corresponding articles proposed by
the Special Rapporteur, excepting the slight drafting
changes already mentioned.
11. Mr. USHAKOV said he had proposed to the
Drafting Committee that it should prepare two different
versions of articles 19 to 23 so that States could choose
between two possible solutions. As the Committee had
preferred to draft only one version, he had decided to
submit a second version to the Commission, which
appeared in document A/CN.4/L.253. It had been his
view that, so far as the formulation of reservations by
international organizations was concerned, the Commission was not engaged in the codification but in the
progressive development of international law, and that it
would necessarily have to adopt an arbitrary approach,
which might, consequently, differ from that proposed by
the Drafting Committee.
12. In draft articles 19 and I9bis, the Drafting Committee had adopted the principle that an international

organization party to a treaty could make any reservation whatsoever to that treaty, whereas in his draft
article 19 he had adopted the principle that an international
organization could formulate a reservation to a treaty
only "if the reservation is expressly authorized by the
treaty or if it is otherwise agreed that the reservation is
authorized".
13. He believed that his point of view was justified for
several reasons. In the first place, he did not see what
reasons international organizations could have for making
reservations to treaties between States. In the case of
States, vital interests could come into play and a State
was sometimes obliged to make reservations to certain
clauses in a treaty when those clauses, to which it was
opposed, had been adopted by a two-thirds majority at
a codification conference at which it had been in the
minority. But in the case of international organizations,
the interests at stake were not so important as to oblige
an organization to make reservations to a treaty between
States.
14. Furthermore, he had noted that, although there were
rules for treaties between States to which one or more
international organizations were parties, those rules
mainly concerned States, since the treaties in question
came under the Vienna Convention. Consequently, he
did not see why an organization party to a treaty of that
kind should be able to make reservations to rules concerning States, as provided in the Drafting Committee's
text. Nor did he see why, in the case of a treaty between
international organizations to which one or more States
were also parties, a State party should be able to make
reservations to rules concerning relations between international organizations. In his view, contrary to what the
Chairman of the Drafting Committee had said, the
Committee's text did not maintain the rule of the Vienna
Convention and did not safeguard the necessary relationship between that Convention and the draft articles, since
it did not provide for relations inter se between the
States parties to an agreement between States to which
one or more international organizations were also parties.
His own draft, on the other hand, did preserve the
relationship that should exist between the draft articles
and the Vienna Convention, since it allowed States to
make reservations as between themselves, in accordance
with article 3 (c) of that Convention.
15. He also considered that the solution he proposed
was justified in so far as the position on reservations
which would be adopted in regard to international
organizations was bound to be arbitrary because there
could be no question of codifying rules generally recognized by State practice in that matter. Moreover, he considered it impossible to place States and international organizations on the same footing, especially where the possibility
of making reservations or objections to reservations was
concerned.
16. Lastly, with regard to the procedure relating to
reservations, he believed that it was for the competent
organ of the international organization to decide whether
the organization should make reservations or object to
reservations, especially in the case of objections to
reservations concerning relations between States.
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17. He hoped the Commission would accept his proposed version of articles 19 to 23 and submit it to States
together with the Drafting Committee's version. If the
Commission decided to adopt only the Drafting Committee's text, he would like his own version to be included
in the commentary so that States could choose between
the two.
18. He had devoted only one article—article 19—to the
formulation of reservations, whereas the Drafting Committee had proposed two separate articles on that subject.
However, in article 19 he had covered the different categories of treaties which the Drafting Committee had dealt
with separately in articles 19 and \9bis. Paragraph 1 of
his article 19 dealt with treaties between international
organizations; paragraphs 2, 3 and 4 with treaties between
States and one or more international organizations; and
paragraph 5 with treaties between international organizations and one or more States.
19. In the case of a treaty between international organizations, an international organization party to the
treaty might formulate a reservation "if the reservation
is expressly authorized by the treaty or if it is otherwise
agreed that the reservation is authorized" (paragraph 1).
20. In the case of a treaty between States and one or
more international organizations—the case covered by
article 3 (c) of the Vienna Convention—it was the Vienna
Convention rule that applied to States (paragraph 2). For
international organizations (paragraph 3), the same rule
applied as in the case referred to in paragraph 1. Paragraph 4 dealt with a special case, in which the participation of an international organization in a treaty between
States was essential for the object and purpose of the
treaty. In that case, States were on the same footing as
international organizations and the rule applicable to
them was the same as that laid down in paragraphs 1
and 3.
21. In the case of a treaty between international organizations and one or more States, dealt with in paragraph 5, States were also assimilated to international
organizations and were subject to the same regime.
22. Mr. REUTER (Special Rapporteur) expressed
appreciation of the extremely valuable assistance which
Mr. Ushakov had given to the Drafting Committee.
23. The solution proposed by the Drafting Committee
in articles 19 and 19bis concerning the formulation of
reservations was extremely simple. For States, the r6gime
applicable was that of the Vienna Convention: as between
themselves, States could formulate all the reservations
provided for by that Convention. Thus, he did not agree
with Mr. Ushakov on that point.
24. For international organizations, the regime applicable was also that of the Vienna Convention in the case
of treaties between international organizations. In the case
of treaties between States and one or more international
organizations or between international organizations and
one or more States, it was the rule of authorization that
applied because of the functional character of international
organizations. There was one exception to that rule,
which applied when the participation of an international
organization was not essential to the object and purpose
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of the treaty. For in that case, the treaty would still hold
good, even if the international organization did not
become a party to it, which meant that States had
conferred on that organization the faculty of participating
in the treaty on the same footing as States. Consequently,
international organizations should, in that case, be subject
to the same regime as States, namely, that of the Vienna
Convention.
25. Under the system proposed by Mr. Ushakov, international organizations could make only authorized
reservations, irrespective of the type of treaty. As for
States, the rule applicable to them was stricter than that
provided for by the Drafting Committee, for in their
case Mr. Ushakov had introduced a distinction between
treaties between States and one or more international
organizations and treaties between international organizations and one or more States; and for the latter type of
treaty he had assimilated the position of States to that
of international organizations, whereas the Committee
had retained that distinction in the title to article I9bis
purely for reasons of drafting. In Mr. Ushakov's draft,
States were also placed on the same footing as international organizations and, like them, could only formulate authorized reservations when the participation of an
international organization in a treaty concluded between
States and one or more international organizations was
essential to the object and purpose of that treaty.
26. Mr. Ushakov considered that it could be decided,
at the outset, to deny international organizations any
freedom in regard to the formulation of reservations.
The Drafting Committee believed, on the contrary, that
an international organization should be granted such
freedom in two cases: that of a treaty between international
organizations, and that of a treaty between States and
international organizations when the participation of the
organization in the treaty was not essential to its object
and purpose.
27. To take an example, the Fifth International Tin
Agreement (1975) was open to a certain number of
international organizations and one international organization had already become a party to it without making
any reservations. It was clear that, under paragraph 3 of
Mr. Ushakov's draft article 19, the international organization concerned would not have had the right to
formulate reservations, since the treaty did not expressly
authorize or prohibit any reservation either for States or
for international organizations. Under paragraph 3 of the
article 19bis proposed by the Drafting Committee, on the
other hand, the organization in question could have
formulated reservations, for clearly its participation in
the treaty was not essential to the object and purpose of
that treaty and it was therefore in the same position as
States. Where the participation of an international organization was no more necessary to the object and purpose
of the treaty than the participation of any State, that
organization should indeed be able to make reservations
to the treaty under the same conditions as a State.
28. It would obviously not be acceptable for an international organization to be able to make reservations
concerning relations between States parties to a treaty.
But the definition of the word "reservation", adopted in
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article 2 (d),5 should alleviate the concern expressed by
Mr. Ushakov in that regard.
29. From the technical point of view, he was not sure
whether it was possible to establish two separate regimes
applicable to reservations for the two subcategories of
treaties between which Mr. Ushakov had made a distinction—treaties concluded between States with the participation of one or more international organizations and
treaties concluded between international organizations
with the participation of one or more States—since that
distinction was based on purely quantitative data.
30. A problem clearly arose when the number of States
and organizations parties to the treaty was the same,
since the treaty then fell into both categories. However,
even where the number of States and the number of
organizations parties to the treaty were different, it might
be questioned whether the treaty should be regarded as
belonging to one category rather than to the other. For
instance, should a public health agreement concluded
between five States and four international organizations
be regarded as an agreement between States rather than
as an agreement between international organizations?
Admittedly, it could be said that some treaties were more
in the nature of treaties between States, while others were
more in the nature of treaties between international
organizations. The Drafting Committee had taken
account of that distinction in its draft of article \9bis,
by providing for the case in which the participation of an
international organization was not essential to the object
and purpose of the treaty. However, that distinction
should not be based on a purely arithmetical criterion.
In the sphere of technical assistance, for instance, there
were treaties between six or seven international organizations and a single State and treaties between six or seven
States and a single international organization, for which
there was no fundamental reason to establish different
regimes.
31. In that connexion, he stressed that the Drafting
Committee's text gave great weight to the object and
purpose of the treaty. That criterion, which had been
adopted in the Vienna Convention, seemed to be the only
reasonable one since the Commission could not possibly
make a detailed analysis of the structure of treaties,
which would involve it in complicated and arbitrary
classifications.
32. Mr. FRANCIS said that, in his view, the use of the
word "several" in the title and text of article 19 adopted
by the Drafting Committee was misleading and perhaps
even dangerous. Treaties concluded between international
organizations were a very new phenomenon and could
not be treated in every respect like treaties between
States. An international organization had no basic
interest of its own in the sense that, fundamentally, it
represented the interests of the States composing it. It was
necessary to bear in mind that an international organization did not negotiate as an abstract institution but
through accredited representatives, whose powers were
limited. When a treaty was negotiated between two
international organizations, unless those representatives
were able to formulate reservations at the time when the
5

Ibid., foot-note 3.

treaty was signed, the negotiations would have to be
adjourned to enable the representatives to obtain instructions and authorization from their organizations. He
feared that the use of the word "several" would prevent
a negotiating agent from formulating a reservation to a
treaty being negotiated between two international organizations.
33. Mr. REUTER (Special Rapporteur) said that the
question was whether the Commission really wished to
exclude reservations to bilateral treaties. That had
certainly not been the wish of the United Nations Conference on the Law of Treaties, and the Drafting Committee had followed a course which seemed to preclude
such a possibility. If the Commission wished to establish
a parallel between the draft articles and the Vienna
Convention and not exclude the possibility of making
reservations to bilateral treaties, it should revert to the
formula "treaties concluded between States and international organizations" and abandon the distinction made,
for drafting purposes, between treaties between States
and one or more international organizations and treaties
between international organizations and one or more
States.
34. The CHAIRMAN said that, owing to a meeting of
the Planning Group, the Commission would have to
break off its discussion of article 19, but members might
give some thought to the possibility of simply deleting
the word "several" from the title and text of that article.
It seemed to him that such a solution would be consistent
with article 19 and article 2, paragraph 1 (a), of the
Vienna Convention.
The meeting rose at 11.30 a.m.
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Succession of States in respect of matters other than
treaties (continued)* (A/CN.4/301 and Add.l, A/CN.4/
L.256)
[Item 3 of the agenda]
DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE

1. The CHAIRMAN invited the Commission to examine
the text of articles 17 to 21 as well as the titles of part II
of the draft articles and of sections 1 and 2 of part II,
* Resumed from the 1445th meeting.
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as proposed by the Drafting Committee in document
A/CN.4/L.256.
2. Mr. TSURUOKA (Chairman of the Drafting Committee) said that articles 17 to 20 were contained in
section 1 ("General provisions") of part II of the draft
(Succession to State debts). Article 21 was the first of
the articles in section 2 ("Provisions relating to each type
of succession of States"). Article 17 was a new article.
Article 18 corresponded to draft article 0, article 19 to
draft article R and article 20 to draft articles S, T and U,
proposed by the Special Rapporteur in his ninth report,1
while article 21 corresponded to draft article Z/B, proposed by the Special Rapporteur at the 1427th meeting.2
3. The articles proposed by the Drafting Committee
read:
Article 17. Scope of the articles in the present Part
The articles in the present Part apply to the effects of succession of
States in respect of State debts.

Article 18. State debt
For the purposes of the articles in the present Part, "State debt"
means any [international] financial obligation which, at the date of the
succession of States, is chargeable to the State.

Article 19. Obligations of the successor State in respect
of State debts passing to it
A succession of States entails the extinction of the obligations of the
predecessor State and the arising of the obligations of the successor
State in respect of such State debts as pass to the successor State in
accordance with the provisions of the articles in the present Part.

Article 20. Effects of the passing of State debts
with regard to creditors
1. The succession of States does not as such affect the rights of
third-party creditors.
2. Where there is a purported passing of State debts made pursuant
to an agreement or other arrangement between predecessor and successor States or, as the case may be, between successor States, it shall
not be effective unless:
(a) that agreement or arrangement has been accepted by the creditor
third State or international organization [or by the creditor whom a
third State represents]; or
(6) the consequences of that agreement or arrangement are in
accordance with the other applicable rules contained in Section 2 of
Part II of these articles.
Article 21. Transfer of part of the territory of a State
1. When a part of the territory of a State is transferred by that
State to another State, the passing of the State debt of the predecessor
State to the successor State is to be settled by agreement between the
predecessor and successor States.
2. In the absence of an agreement, an equitable proportion of the
State debt of the predecessor State shall pass to the successor State,
taking into account, inter alia, the property,rights and interests which
pass to the successor State in relation to that State debt.

4. He reminded the Commission that, in his ninth
report, the Special Rapporteur had also proposed two
articles for inclusion in section 1, relating to the question
of "odious debts", namely, articles C and D, 3 which,
1
A/CNA/30l and Add.l, paras. 63, 102, 108, 112 and 114,
respectively.
2
1427th meeting, para. 16.
3
A/CN.4/301 and Add.l, paras. 140 and 173, respectively.
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after a full discussion in the Commission,4 had likewise
been referred to the Drafting Committee for consideration in the light of that discussion.
5. The Drafting Committee had studied the matter and,
while recognizing the importance of the issues raised in
connexion with the question of "odious debts", had been
of the opinion that it would be best first to examine each
particular type of succession, because the rules to be
formulated for each type might well cover the issues
connected with that question and might obviate the need
to draft general provisions on it. It had therefore been
generally agreed that it would be neither useful nor
timely at that stage to draft articles on "odious debts"
for inclusion in the section containing general provisions.
It had, of course, been understood that the Commission
and the Drafting Committee might wish to revert to the
question later, when the draft articles on each type of
succession had been formulated.
6. Reviewing the articles adopted by the Drafting Committee, he explained that the Committee had deemed it
appropriate to include in part II an article 17 entitled
"Scope of the articles in the present Part" in order to
maintain the parallellism between the provisions concerning succession to State debts and those relating to succession to State property in part I. Article 17 corresponded
to article 4 5 and reproduced its wording, with the
necessary drafting changes to make it refer to State debts.
The article made clear that part II of the draft dealt with
only one category of public debts, namely, State debts,
as defined in the subsequent article.
7. Article 18, which corresponded to Article 0 proposed
by the Special Rapporteur, defined "State debt" for the
purposes of the articles in part II of the draft. The use
of the expression "articles in the present Part" in the text
of article 18, instead of "the present articles" as in the
Special Rapporteur's original proposal, conformed to
usage throughout the draft and, in particular, to the
language of the corresponding provision in part I, namely,
article 5. Taking account of the predominant trend
which had emerged from the rich debate in the Commission on the question of the definition of a State debt, the
Drafting Committee had not retained in its proposed text
the expressions "contracted by the central Government
of a State" and "chargeable to the treasury of that State",
which had qualified the words "financial obligation" in
the original text. The text simply referred to any financial
obligation chargeable to the State. As in article 5, specific
mention was made of the "date of the succession of
States", a term defined in article 3, which constituted the
necessary point of reference for determining the time
factor involved. Finally, the Committee had decided to
place the word "international" in square brackets because
of the difference of opinion among its members regarding
the scope to be given to the provision. Members had
agreed that the definition covered financial obligations
chargeable to the State vis-a-vis another subject of international law, whether a State or an international organization, but did not extend to such obligations when the
third-party creditor was an individual who was a national
4
5

1425th to 1427th meetings.
See 1416th meeting, foot-note 2.
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of the debtor State, whether a legal or a natural person.
With regard to foreign individual creditors, some members of the Committee considered that their position was
adequately safeguarded by the provisions of article 20,
paragraph 1. In addition, the word "international" (in
square brackets) was intended to convey the idea that the
financial obligation must arise at the international level.
8. Article 19 corresponded to article R, proposed by the
Special Rapporteur. Apart from using the term "the
provisions of the articles in the present Part", as in article
18, the only change made by the Drafting Committee to
the article had been the deletion of the opening phrase,
namely, "In the relations between the predecessor State
and the successor State", in order to make the text of
article 19 correspond more exactly to that of article 6
(part I of the draft). The purported effect of that phrase
was now safeguarded by the provisions of the redrafted
article 20.
9. The new text of article 20 corresponded to draft
articles S, T and U, originally proposed by the Special
Rapporteur, and formed a complement to article 19.
Paragraph 1 of the article laid down the basic principle
that a succession of States did not, as such, affect the
rights of third-party creditors. The term "creditors"
included all kinds of creditors, whether States or international organizations. If the Commission decided that
the draft articles should cover private individuals, they
would be included under the term "creditors" as well.
Paragraph 2 covered the situation in which the predecessor and successor States, or two or more successor
States, formally agreed on a passing of State debts. The
word "purported", however, indicated that such passing
did not occur as a result of that agreement or other
arrangement alone. In subparagraph (a), the words "or
by the creditor whom a third State represents" had been
placed in square brackets because of the different positions taken by the members of the Drafting Committee
in regard to the scope of the draft. The Drafting Committee did not wish the inclusion of those words to be
understood as referring to the consent of a foreign private
creditor given independently of his representation by a
third State. The meaning of those words was that, if the
private creditor had given his agreement, the third State
could not act on behalf of the creditor outside the agreement. In subparagraph (b), the word "consequences" had
been used to make it clear that, in that case, the Commission was not dealing with the effect of an inter-State
agreement itself, which would be governed by the Vienna
Convention.6
10. Article 21 corresponded to article Z/B proposed by
the Special Rapporteur at the 1427th meeting of the
Commission. In the light of the debate in the Commission,
the Drafting Committee had opted, with regard to paragraph 2, for the alternative proposed by the Special
Rapporteur. Some changes had also been made to that
text. First, in both paragraphs, the word "State" had
been added before "debt" for the sake of precision.
Second, in paragraph 2, the words ""inter alia" had been
added because it might be necessary to take account of
6

See 1417th meeting, foot-note 4.

factors other than those enumerated in the article in
order to arrive at a determination of what constituted
"an equitable proportion" of the State debts concerned.
Third, the Committee had slightly revised the last part
of paragraph 2 to improve the drafting. It should also
be noted that, since a succession of States might not
always involve the passing of a State debt, the wording
of paragraph 1 could be somewhat ambiguous. The
Drafting Committee had decided, however, to recommend
to the Commission that that point be dealt with in the
commentary, leaving unchanged the original expression
"the passing of the State debt", which was in conformity
with the corresponding article of part I, namely, article 12.
17 (Scope of the articles in the present Part) 7
11. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
approve the title and text of article 17 proposed by the
Drafting Committee.
ARTICLE

It was so agreed.

18 8 (State debt) 9
12. Mr. USHAKOV observed that international law
was concerned only with international relations; therefore,
the term "State debt" should certainly be understood to
mean any "international" financial obligation. The reason
why the Drafting Committee had placed the word
"international" in square brackets was to elicit reactions
from Governments.
13. The CHAIRMAN said his understanding was that
the Drafting Committee wished the word "international"
to remain in the article submitted to the General Assembly,
but in square brackets, because it believed that the
question whether that word should appear or not required
further study. Naturally, the reasons for that situation,
including the comments made at the present meeting by
the Chairman of the Drafting Committee, would have
to be fully reflected in the Commission's report, in accordance with its usual practice in such matters.
14. Mr. USHAKOV said he would like it made clear
in the commentary that, in the opinion of one member
of the Commission, if the financial obligation chargeable
to the State was not qualified as an "international"
obligation, it might be an obligation contracted towards
any natural or legal person; in particular, it might be a
financial obligation contracted by a State towards its
own nationals. If the draft articles were to cover the latter
category of financial obligations, that would constitute a
flagrant interference in the internal affairs of States. He
therefore wished his interpretation of the term "any
financial obligation", unqualified by the word "international", to be included in the commentary to the
article under consideration.
15. Mr. SCHWEBEL said his impression was that the
Drafting Committee was not making a recommendation
to, but seeking the opinion of, the Commission on the

ARTICLE

7
8

For text, see para. 3 above.

For the consideration of the text originally submitted by the
Special Rapporteur, see 1416th to 1418th and 1420th and 1421st
meetings.
9
For text, see para. 3 above.
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use of the word "international". It seemed to him that,
since only one member of the Drafting Committee had
expressed support for the use of that word, the most
appropriate course would be for the Commission to
submit to the General Assembly a text in which the word
did not appear, and to explain the views of the member
concerned in the commentary.
16. Article 0, as proposed by the Special Rapporteur,
spoke simply of a "financial obligation", not of an
"international financial obligation". The use of the latter
phrase in an article would be absolutely contrary to State
practice, in which there were thousands of examples of
State succession to State debts which had not been debts
on an international plane. So far as he was aware, no
arguments had been adduced in either the Commission
or the Drafting Committee for overturning that vast
body of practice. Retention of the phrase would also
have the effect of limiting sources of credit to States and
international organizations, a restriction which would be
contrary to the interests of the international community,
and particularly those of the developing countries, which
needed to borrow from other institutions. It would
suggest to banks and similar bodies that they should not
lend to any State likely to be involved in an occurrence
of succession, and would therefore be contrary to the
aims of the North-South dialogue, which included the
widening of access to private capital markets.
17. Mr. SETTE CAMARA said that, if it was true, as
Mr. Schwebel had suggested, that the Drafting Committee
was seeking a decision from the Commission on the use of
the word "international", that decision would be facilitated
if, in accordance with its previous practice, the Commission forwarded the text proposed by the Drafting Committee to Governments so as to obtain their views in
time for its second reading of the draft articles. Not
being a member of the Drafting Committee, he would
be very reluctant to delete the word "international" at
the present stage, without having heard the discussion in
the Committee.
18. Mr. SAHOVlC said that the Drafting Committee
had placed the word "international" in square brackets
to show that there had been different opinions on it in
the Commission and in the Drafting Committee. As Mr.
Sette Camara had said, the wording should be retained
as it stood so that members of the Sixth Committee of
the General Assembly would have an opportunity of
stating their views.
19. Mr. QUENTIN-BAXTER observed that the function of article 18 was to provide a definition, and the
Commission commonly had problems in deciding whether
it should settle definitions before dealing with substance
or vice versa. In his view, the article would serve well
enough, without the word "international", for dealing
with the various types of succession. It was his belief and
hope that the definition of a State debt ultimately adopted
by the Commission would follow more closely that of
State property contained in article 5, for there were very
strong technical and commonsense reasons for keeping
those definitions in alignment.
20. There was clearly a fundamental difference of opinion among members of the Commission concerning the
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use of the word "international" in article 18, and it was
a difference which must be resolved if the draft articles
as a whole were to be successful. Even disregarding his
personal preference, which was that the word should not
be used, he would have great difficulty in knowing what
legal value should be given to the phrase "international
financial obligation" if it was ultimately adopted. The
first possibility would be that the phrase was intended
to make clear that the Commission was not suggesting
in the article that States owed international obligations
to their own nationals, but that was an intention which
could be reflected in other ways in a manner which would
be acceptable to the Commission as a whole. The second
possibility would be that the phrase was intended as a
reference to cases in which the creditor happened to have
international personality, but that would introduce quite
a bizarre element into the text, since the application of
the articles in cases where a State had issued bonds, for
example, would depend entirely on whether the buyer of
those bonds was a State or international organization, or
merely a private individual. The third and perhaps the
most likely possibility would be that the phrase was
intended to refer to obligations arising at the level of
international law or, in other words, from dealings, such
as treaties, between subjects of international law. That
would make the text very restrictive indeed by limiting it
to borrowing between Governments or between Governments and international organizations, and excluding
entirely the equally important aspect of borrowing on
free markets. That, he supposed, would make Governments very uncertain whether the scope of the articles
was sufficiently broad to justify their adoption.
21. Mr. AGO said be believed that the question of
State succession in respect of debts included debts that
were not international. He also considered, however,
that it would be advisable to leave the word "international" in square brackets, not only because that was the
Commission's usual practice but also because there had
been differences of opinion in the Commission. In addition, it was necessary to explain why article 20 purported
to restrict the notion of a State debt to international debts.
For in paragraph 2 (a) of that article, the Drafting Committee had placed the phrase relating to diplomatic
protection in square brackets. The more usual case of a
debt owed to a creditor not represented by a third State
was not considered.
22. Moreover, the commentary to articles 18 and 20
should be drafted with particular care. The differences of
opinion that had led the Commission to leave certain
words in square brackets should be explained. If Governments did not favour a restrictive definition of a State
debt, several provisions in the draft would have to be
amended.
23. Mr. BEDJAOUI (Special Rapporteur) endorsed the
reasons advanced by the Chairman, Mr. Sette Camara,
Mr. Sahovic and Mr. Ago for leaving the word "international" in square brackets. He reminded the Commission that, when summing up the discussion on the text
which had become article 18, he had pointed out that it
could not conceal the disagreements that had arisen
among its members. It would now be advisable to give
the Commission time to reflect and to afford Govern-
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ments an opportunity of expressing their views on the
problem. For his part, he would make sure that the
commentary duly reflected the discussions that had taken
place in the Commission and in the Drafting Committee.
24. Mr. SCHWEBEL said that, since the majority of
the members of the Commission seemed to be in favour
of leaving the word "international" in square brackets,
he would not press for its deletion. He could see virtue
in the Commission's practice, provided that it was consistently and impartially applied, and he wished to endorse
Mr. Ago's point that all the opinions expressed during
the current debate should be clearly stated in the commentary.
25. The CHAIRMAN observed that, when any member
of the Commission believed that a point should be
brought to the attention of Governments, the Commission
traditionally followed what it considered to be the
balanced procedure of recording in its commentary the
views of that member as well as the majority opinion.
26. If there was no objection, he would take it that the
Commission agreed to approve the title and text of
article 18 in the form proposed by the Drafting Committee, on the understanding that the commentary would
refer to the present discussion and fully explain why the
word "international" had been placed in square brackets.
It was so agreed.
19 1 0 (Obligations of the successor State in
respect of State debts passing to it) n

ARTICLE

27. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
adopt draft article 19 as proposed by the Drafting
Committee.
It was so agreed.
20 12 (Effects of the passing of State debts with
regard to creditors) 13

ARTICLE

28. Mr. USHAKOV said he interpreted article 20,
paragraph 2, to mean that the agreement concluded
between the predecessor State and the successor State on
the passing of State debts would be effective only if it
was accepted by the creditor third State or the creditor
international organization, or even by a third-party
private creditor. According to that interpretation, which
seemed to him the only one possible, an agreement
concluded between two sovereign States would not be
valid without the consent of a third State. He was still
convinced that such a rule would be entirely contrary to
State practice and contemporary international law, in
particular the law of treaties as codified by the Vienna
Convention. If the Commission adopted paragraph 2 of
article 20, he would like his position to be recorded in
the commentary to that article.
10

For the consideration of the text originally submitted by the
Special Rapporteur, see 1421st to 1425th meetings.
11
For text, see para. 3 above.
12
For the consideration of the text originally submitted by the
Special Rapporteur, see 1421st to 1425th meetings.
13
For text, see para. 3 above.

29. Mr. TABIBI said he had no objection to article 20.
Nevertheless, in view of the importance of private creditors for developing countries, he thought the commentary
should contain a full explanation of the meaning of the
words in square brackets in paragraph 2 (a). Such an
explanation would certainly be very helpful to Governments, for which the question of private creditors might
be a source of concern.
30. Mr. BEDJAOUI (Special Rapporteur) said that
Mr. Ushakov had been right in emphasizing the difficulty
of the situation dealt with in article 20, paragraph 2,
and in referring, in that connexion, to the law of treaties.
However, that paragraph was not intended to prevent the
predecessor State and the successor State from agreeing
on whatever they wished in regard to the passing of a
debt. It was only intended to impose certain limits on
what they could decide by agreement where a third party
was involved, which might be a State, an international
organization or sometimes even a private creditor represented by a third State. For it should not be forgotten,
when invoking the law of treaties, that, in the case of
a debt contracted by the predecessor State under a
bilateral agreement, there was already an international
agreement, governed by the law of treaties, which bound
the predecessor State to the third State. It might therefore
be asked what became of that agreement—to which the
Vienna Convention applied—when the predecessor State
and the successor State in their turn agreed, by treaty,
on the fate of the agreement concluded by the predecessor
State with the third State. In that case, as in the succession
of States in respect of treaties, there was a triangular
relationship between the predecessor State, the successor
State and the third State, which the Drafting Committee
had taken into account in paragraph 2. That paragraph
did not, in fact, provide that the predecessor State and
the successor State could not agree on anything whatsoever in regard to the debt, but simply that what they
agreed would only be effective with respect to the third
State in so far as that State gave its consent.
31. In his opinion, however, the Drafting Committee
had gone too far in referring to "the creditor whom a
third State represents", since a private creditor should
not be able to oppose the will of two sovereign States.
It would be better to refer to a "third State representing
a creditor".
32. Mr. CALLE Y CALLE said that article 20 combined
draft articles S, T and U concerning the problem of third
States and, by extension, international organizations and
possibly private creditors. He thought the rule laid down
in article 20, paragraph 2, was logical and necessary, but
in paragraph 2 (a) the words in square brackets should
be amended to read "or by a third State representing a
private creditor", so that it would be clear that they
referred to debts owed to private individuals by States
and that only a third State representing a private creditor
could consent or object to an agreement between the
predecessor and the successor State. That wording would
also make it clear that States sometimes provided a kind
of "anticipated" diplomatic protection in cases where
private creditors were not able to obtain payment of
their debts, either by the predecessor State or by the
successor State. In no circumstances, however, should a
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private creditor be involved in acceptance of a debt
agreement because in some cases he might be a national
of the predecessor State and then become a national of
the successor State, whereas in others he might really
be a third party in the sense that he was a national neither
of the predecessor State nor of the successor State.
33. Mr. QUENTIN-BAXTER said that, with regard
to the use of the word "effective" in paragraph 2, he agreed
with the Special Rapporteur that the text of article 20
would not interfere with the law of treaties. What article
20 stated was that a debt was a matter of concern not
only to the predecessor State and to the successor State
but also to third-party creditors, which must therefore
have something to say about the way in which the debt
was transmitted. The solution offered in article 20 was
simply that, if the passing of a debt between the predecessor State and the successor State was in accordance
with the residuary rules contained in the draft articles,
the creditor must be content; but, if it was not, the
creditor would not be bound by an agreement between
the predecessor State and the successor State and would
be entitled to protection of his rights and interests.
Article 20 was thus an attempt to state that important
triangular relationship.
34. Although he agreed with Mr. Calle y Calle's
analysis of the problem posed by article 20, he thought
that the words in square brackets in paragraph 2 (a)
covered only the case in which a private creditor, acting
in internal law, accepted the agreement between the predecessor and successor States. In such a case, the State of
which the private creditor was a national would have
nothing to say on his behalf. Where the creditor did not
accept the agreement between the predecessor and
successor States, it would be for the State of which he
was a national to decide whether or not to take up his
case. If that State subsequently accepted the agreement
between the predecessor and successor States, then the
creditor, as a private individual, would have nothing more
to say because the draft articles operated only at the
level of international personality.
35. The text of article 20 or the commentary thereto
should indicate that, if a private creditor accepted the
agreement between the predecessor and successor States,
the State of which he was a national could do nothing
more for him; for the effect of the words in square
brackets was merely to limit the rights of private creditors,
not to give them a status equivalent to that of the State
which represented them.
36. Mr. DADZIE said that article 20 did not resolve
the difficulties he had encountered when the Commission
had discussed articles S, T and U since in paragraph 2
the words "shall not be effective unless" still subjected
the debt agreement concluded between the predecessor
and successor States to the will or consent of a third
party, whether it was a State or a private individual.
When a third party was involved in the passing of State
debts, its interests should certainly be protected, but
problems would arise if an agreement between the predecessor and successor States was subject to the consent
of that third party. The Commission should therefore
find a solution which would protect the interests of third
parties and, at the same time, make the meaning of para-
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graph 2 clear; as it stood, it could be invoked by a third
party to prevent a succession of States from taking place.
37. Mr. AGO said that, on first reading article 20,
paragraph 2, he had had the same doubts as Mr. Ushakov
about the words "shall not be effective unless". He had
thought, however, that the intention might have been to
make a distinction between the validity of an agreement
and its effectiveness. Thus, an agreement concluded
between the predecessor State and the successor State on
the passing of State debts would be valid but not effective,
since it would contain a suspensive condition, which was
the consent of the third State.
38. However, his doubts had increased on the second
reading of the paragraph, for he had then perceived that
it was the Commission itself which, in the case of an
agreement between the predecessor State and the successor State, added a suspensive condition to that agreement. If the predecessor State and the successor State
provided that the agreement would become effective only
when the creditor third State had given its consent, no
problem arose and the rule stated in paragraph 2 was
superfluous. If, however, the two States provided that
the agreement would be effective from the time of its
conclusion, was the Commission entitled to say that it
would not be effective so long as the third State had not
accepted it? It could give directives on the subject to
the predecessor State and the successor State, advising
them to take the interests of the third State into account
and to include a clause to the desired effect in the agreement they concluded, but it could not restrict the freedom
of two States which concluded an agreement.
39. It was to be hoped that the predecessor State and
the successor State would take the interests of the creditor
third State into account in the agreement they concluded;
but if they did not, was not the agreement still valid for
all that? And if it was valid, how could it be said that
it was not effective?
40. Mr. SCHWEBEL said it was reassuring to see that
so many members of the Commission supported article
20, paragraph 1. That provision was of fundamental
importance because there was no reason why the rights
of third-party creditors should be affected by a succession
of States.
41. With regard to paragraph 2, in principle, he had no
difficulty with the point made by Mr. Ago concerning
the drafting of a rule of international law which would
restrict the ability of two States to dispose of the property
of a third State. Such a rule was a basic principle of
municipal law and he did not see why the Commission
could not reproduce it, in substance, in international law.
He did not think, however, that paragraph 2 was intended
to go so far as to invalidate an agreement between two
States. The point it made was, rather, that such an agreement would not be effective against interested third
parties. In order to make that point clear, it might be
advisable to replace the words "it shall not be effective
unless" by the words "it shall not be effective against
third parties unless".
42. With regard to the words in square brackets in
paragraph 2 (a), his strong view was that any agreement
relating to a succession of States in respect of matters
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other than treaties must comprehensively embrace actual
debt relations, including those in which the creditor was
not a State or an international organization. As Mr.
Quentin-Baxter had rightly pointed out, however, that
was by no means the same thing as saying that a third
-party creditor other than a State or an international
organization was an international person and could be
regarded as an entity operating on the plane of international law. Referring to the examples which Mr.
Quentin-Baxter had given of the primacy of the State
over its nationals who were creditors, he urged that
account should also be taken of the case in which a
private creditor's Government rejected a debt settlement
before the private creditor had been able to accept it.
In such a case, the private creditor would not be entitled
to accept the settlement even if he wished to do so.
43. The CHAIRMAN, speaking as a member of the
Commission, said that, although he had no basic objection to the substance of article 20, he thought that, even
with the inclusion of the words in square brackets in
paragraph 2 (a), its meaning was not clear.
44. In referring to paragraph 1, Mr. Schwebel had
stressed the importance of protecting the interests of
"third-party creditors" but the fact was that those words
had not been defined for the purpose of the draft articles.
The commentary should explain what the words "thirdparty creditor" meant in the context of article 20.
45. In paragraph 2, he was not at all satisfied with the
word "purported", a word which the Commission had
usually tried to avoid. He noted that the words "an
agreement providing" had been used in article 8 of the
draft articles on succession of States in respect of treaties.14
That formulation would be better than "purported"
because the word "purport" was rather nebulous; he was
not even sure that it was a proper juridical term.
46. He also had some difficulties with the words "or
other arrangement" in the second line of paragraph 2.
Either an agreement existed or it did not. Moreover, the
words "or other arrangement" would give rise to problems in the interpretation of article 21, paragraph 2,
which began with the words "In the absence of an
agreement".
47. He thought that the words "predecessor and successor States" in paragraph 2 should be in the singular
because, when a debt passed from one State to another,
the relation in question was essentially bilateral, not
multilateral. Similarly, the words "State debts" should
be amended to read "any State debt" so that the objection
of a particular creditor to an agreement would make the
agreement ineffective only in relation to the particular debt
for which he was a creditor. He therefore proposed that
the introductory phrase of paragraph 2 should be amended
to read:
Where an agreement between a predecessor State
and a successor State or between successor States
provides for the passing of any State debt, it shall not
be effective for that purpose unless:
48. He had no objection to the substance of paragraph
2 (a) but he thought that, unlike article 3 of the Vienna

Convention, the present wording of that subparagraph
would exclude such subjects of international law as the
Holy See, which might be a creditor. He therefore
suggested that the words "or other subject of international
law" should be inserted between the words "international
organization" and the words in square brackets. Although
he normally found the use of square brackets very
unsatisfactory, he thought that in the present case they
were justified. If the last words of paragraph 2 (a) were
retained in square brackets, their meaning should be
made clearer and they should be fully explained in the
Commission's commentary.
49. Speaking as Chairman, he suggested that, in view
of all the comments which had been made about article
20, the Drafting Committee should take another look at
that article and try to improve its wording.
50. Mr. TSURUOKA (Chairman of the Drafting Committee) said that, in the light of the discussion and subject
to the agreement of the Special Rapporteur, he accepted
the Chairman's suggestion that article 20 should be
reconsidered by the Drafting Committee.15
51. Mr. BEDJAOUI (Special Rapporteur) said he
thought the discussion on article 20, paragraph 2, had
been based on a misunderstanding. That paragraph was
certainly not intended to deny the freedom of the predecessor State and the successor State to conclude an
agreement or to make their agreement void in the event
of non-acceptance by a third State, but to uphold the
existing agreement between the predecessor State and the
third State.
The meeting rose at 6.10 p.m.
15
For the consideration of the revised text proposed by the Drafting Committee, see 1450th meeting, paras. 7-47.
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DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE {continued)

19 (Formulation of reservations in the case of
treaties between several international organizations),

ARTICLE

\9bis (Formulation of reservations by States and
international organizations in the case of treaties
between States and one or more international organizations or between international organizations and one
or more States) and

ARTICLE

ARTICLE

\9ter (Objection to reservations) 3 {concluded)

1. The CHAIRMAN invited the Commission to resume
its consideration of the texts of articles 19, \9bis and \9ter
proposed by the Drafting Committee and the text of
article 19 proposed by Mr. Ushakov (A/CN.4/L.253).
2. Mr. FRANCIS, referring to article \9bis, said he had
the impression that, when reservations were formulated
by international organizations to treaties concluded with
States, there were circumstances in which an international
organization could be said to be contracting on equal
terms with States. If that impression was correct, those
circumstances should be taken into account in the article.
3. Where an international organization was contracting
with a body of States which was equivalent to its total
membership, with a view to doing something that was
not provided for in its constituent instrument, the organization could not truly be said to be contracting on terms
of equality with those States because they were its masters.
But there was an entirely different situation that also had
to be taken into account. For instance, the Caribbean
Community might be instructed by its executive organ to
negotiate a treaty with States which were not members
of the Community. In that case, the Community could be
said to be contracting on equal terms with those nonmember States and it should have the right to formulate
reservations to the resultant treaty, even if that right was
not expressly provided for in its constituent instrument.
That example was particularly important because it
related to an organization which was composed of
sovereign States and which therefore expressed the
sovereign will of those States when it contracted with
other States. Under article \9bis, paragraph 2, however,
such an organization could not formulate reservations
unless the treaty so provided. He thought the Commission
should give further consideration to that question. The
Commission should also consider whether the provisions
of article \9bis, paragraph 2, were fully consistent with
those of article 20bis, paragraph 2.
4. In article \9ter, paragraph 3 {a), he had some difficulty with the words "the possibility of objecting is
expressly granted to it by the treaty". If those words
meant that an international organization could not object
to a reservation unless the treaty so provided, the organization would be relegated to the status of a nonentity.
Indeed, if an organization could formulate a reservation
to a treaty, it followed logically that it should also be
able to object to a reservation to a treaty. Moreover, an
international organization should be able to object to
3

For texts, see 1446th meeting, para. 4.
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reservations formulated either by States or by another
organization, if those reservations were incompatible with
the basic aim or purposes of the organization itself. The
Commission should therefore give further consideration
to article \9ter, paragraph 3 {a), which, as it stood, was
too restrictive.
5. The CHAIRMAN said that the draft articles under
consideration were designed to take account of the fact
that the Commission had not yet been able to decide
whether States and international organizations had equal
status in the matter of formulating reservations. The
comments made by Mr. Francis would be reflected in the
Commission's report, and the Commission would be able
to revert to that basic problem during the second reading
of the draft articles. By that time, it would have received
the views and comments of Governments on that matter.
6. Mr. USHAKOV, referring to article \9bis, paragraph
2, asked whether the other international organizations
parties to a treaty, whose participation was not essential
to its object and purpose, were also allowed to formulate
reservations.
7. Mr. REUTER (Special Rapporteur) said that article
\9bis, paragraph 2, dealt with the case in which the
various international organizations parties to a treaty were
not necessarily in the same position. For instance, in the
case of a treaty concluded between IAEA (which would
be responsible under the treaty for specific supervisory
functions), on the one hand, and a certain number of
States, and two operational international organizations,
such as Eurochemic and Euratom, on the other hand,
there was only one international organization whose
participation was essential to the object and purpose of
the treaty, namely, IAEA, which, because of the specific
functions it was required to perform under the treaty,
was not in the same position as States. Thus, it could
only make a reservation if that reservation was expressly
authorized by the treaty, in accordance with the rule laid
down in paragraph 2. As to the other two organizations,
it was not paragraph 2 but paragraph 3 which applied to
them, since they were in the same position as States.
The words "that organization" made it clear that the
rule laid down in paragraph 2 did not apply to all the
organizations parties to the treaty.
8. Mr. QUENTIN-BAXTER said that, although he had
been one of the members of the Commission who had
thought that the rules on the formulation of reservations
should be stricter for international organizations than for
States, he now found it possible to accept draft articles
19 and 19bis, as proposed by the Drafting Committee.
9. In the case of article 19, he had shared the concern
of some of the other members that the Commission was
showing an inclination to assimilate international organizations to States and not taking due account of the
limited contractual capacity of international organizations. His doubts had now been dispelled, however, and
he was quite satisfied with the balance established by
articles 6 4 and 27. Moreover, article 19, as proposed by
the Drafting Committee, contained residual rules which
were not compelling and did not set any parameters that
4
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international organizations would feel obliged to follow.
In fact, what that article now offered to international
organizations was an opportunity to benefit from State
practice, whenever they found it convenient to do so.
10. With regard to the much more difficult case of
article \9bis, he had shared the opinion of some members
of the Commission that, in view of the practical problems
involved in conferences in which international organizations might participate, the status of organizations could
not be equal to that of States. The solution proposed
by the Drafting Committee did, however, take ample
account of cases in which there would be no point at all
in holding a conference unless the organization that was
going to be involved was prepared, in principle, to assume
the responsibilities placed upon it. He therefore found
that article satisfactory.
11. He agreed with the Chairman that the question of
the relative status of States and international organizations, to which Mr. Francis had referred, did not have to
be settled just then. Indeed, the draft articles under
consideration were full of questions that would require
further investigation. For the time being, however, the
Commission was being very tentative and merely suggesting hypotheses and inviting reactions.
12. With regard to the alternative proposed by Mr.
Ushakov (A/CN.4/L.253), which implied that there were
two intersecting worlds, namely, the world of States and
the world of international organizations, he found that
hypothesis harder to accept than the one proposed by the
Drafting Committee, in which it was simply admitted
that there were cases in which international organizations
took part in dealings with States for particular purposes.
Those cases were well known and could be provided for.
However, it was very possible that there would be other
cases in which it would be necessary to bring the status
of international organizations more closely into line with
that of States. In his view, the Commission's task would
be to find a way of taking that possibility into account.
13. Mr. USHAKOV said he assumed, from the Special
Rapporteur's explanation regarding article \9bis, paragraph 2, that only an international organization whose
participation was essential to the object and purpose of
the treaty could make reservations and that the other
organizations could not.
14. Mr. REUTER (Special Rapporteur) said that that
was not the meaning of draft article \9bis. Under that
article, an international organization party to a treaty
fell within the scope of either paragraph 2 or paragraph 3.
If the participation of the organization was essential to
the object and purpose of the treaty, it could only formulate reservations expressly authorized by the treaty; if the
contrary was the case, it could formulate the same
reservations as States.
15. The CHAIRMAN, speaking as a member of the
Commission, said he agreed with the Special Rapporteur
that every case involving an international organization
was covered either by paragraph 2 or by paragraph 3 of
article 19bis.
16. Speaking as Chairman, he invited the Commission
to consider the suggestion made by Mr. Francis at the
1430th meeting concerning the deletion of the word

"several" in the title and the first part of the English
version of article 19.
17. Mr. SCHWEBEL said that he supported the suggestion by Mr. Francis.
18. Mr. SETTE CAMARA said that he also supported
the suggestion by Mr. Francis.
19. Mr. TSURUOKA said that, if it deleted the word
"several" in article 19 and expressly authorized an
international organization to make a reservation to a
treaty between only two international organizations, the
Commission would be authorizing an anomaly. If an
international organization made a reservation to a treaty
between two international organizations and the other
party did not accept the reservation, the treaty must
normally fall. If the two parties decided none the less to
conclude a treaty, it would of necessity be another treaty,
since the formulation of reservations to a bilateral treaty
amounted to a proposal to negotiate another treaty. The
Commission was free to allow such a possibility if it so
wished, but it should appreciate the anomaly involved.
20. Mr. SETTE CAMARA, referring to the point made
by Mr. Tsuruoka, said the problem whether reservations
could be formulated to bilateral treaties was complicated
and controversial. The Vienna Convention5 did not,
however, rule out the possibility. The Commission should
therefore bear in mind the fact that, if it decided to rule
out the possibility of the formulation of reservations to
bilateral treaties concluded between two international
organizations, it would be going much further than the
Vienna Convention.
21. The CHAIRMAN said that he did not think it
would make much difference whether or not the Commission decided to delete the word "several", because its
discussion of that problem would be reflected in its
commentary to article 19.
22. Mr. FRANCIS said that the word "several" had
not been used either in article 2, paragraph 1 (a) (ii), or
in the heading of document A/CN.4/L.255, which contained the texts of the articles adopted by the Drafting
Committee.
23. Mr. USHAKOV suggested that the word "several"
be placed between square brackets.
24. The CHAIRMAN said be thought it would be better
to avoid the use of square brackets in the present case.
25. Mr. QUENTIN-BAXTER said that the problem
whether reservations could be formulated to bilateral
treaties arose not only in connexion with article 19, where
the words "several international organizations" had been
used, but also in connexion with article I9bis, which spoke
of "one or more international organizations".
26. Mr. TSURUOKA, speaking as Chairman of the
Drafting Committee, said that the Committee had decided,
after a lengthy discussion, to translate the term un(e) ou
plusieurs by "one or more", except in article 19, where
the word "several" had been retained because it was
obviously not possible to use the term "one or more".
27. Mr. DADZIE said that he failed to see the significance of Mr. Francis' suggestion that the word "several"
5
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be deleted in article 19 because the alternative translation
of "one or more", which had been used in article I9bis,
would pose even greater problems. Since it was clear that
article 19 related to cases in which a number of international organizations—obviously more than two—were
involved in the conclusion of a treaty, the thrust of the
article would be the same whether the word "several" was
deleted or not. He therefore suggested that the word
"several" be retained.
28. Mr. CALLE Y CALLE said that he too did not
think that the use of the word "several" in article 19 could
raise any difficulties. Obviously, reservations could not
be formulated to treaties concluded between two international organizations only.
29. Mr. SAHOVTC said that the sensible course would
be to approve the Drafting Committee's proposal and
take advantage of the commentary to reflect the doubts
of some members regarding the use of the word "several".
30. With regard to bilateral treaties, in its commentary
to future articles 16 and 17 of the Vienna Convention,
the Commission had stated:
A reservation to a bilateral treaty presents no problem, because
it amounts to a new proposal reopening the negotiations
between
the two States concerning the terms of the treaty.6
31. Mr. FRANCIS suggested that the Commission
adopt Mr. Ushakov's suggestion to place the word
"several" in square brackets, thus leaving the issue open
for further discussion and avoiding the need to vote on
a matter on which opinions differed.
32. Mr. REUTER (Special Rapporteur) said that there
had been no difficulties with the Vienna Convention
regarding bilateral treaties because it offered drafting
possibilities which had obviated the need to decide the
point. The same drafting possibility was open to the
Commission in the case of article 19, since it could refer
there to a treaty "between international organizations".
The problem lay not with article 19 but with article \9bis,
since the expression "treaty between one or more States
and one or more international organizations" would imply
that the Commission allowed reservations to a treaty
between a State and an international organization—and
that was unacceptable to some members of the Commission. He had been unable to find a formula that would
retain the required ambiguity in article \9bis and was
prepared to support Mr. Sahovic's proposal if the Commission could not reach a satisfactory solution.
33. The CHAIRMAN said he thought that, in the
present case, the use of square brackets was to be avoided.
If there was no objection, he would take it that the
Commission approved the title and the text of article 19
as proposed by the Drafting Committee, on the clear
understanding that the problems involved in the use of
the words "several international organizations" would be
fully reflected in the commentary.
It was so agreed.
34. The CHAIRMAN said that, if there was no objection, he would take it that the Commission approved
6
Yearbook ... 1966, vol. II, p. 203, document A/6309/Rev.l,
part II, chap. II, sect. C, draft articles on the law of treaties with
commentaries, articles 16 and 17, para. 1 of the commentary.
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the title and the text of article \9bis as proposed by the
Drafting Committee.
It was so agreed.
35. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed that
the discussion to which the alternative text of article 19
proposed by Mr. Ushakov had given rise would be fully
reflected in the commentary to article 19, and that the
alternative text of that article would be reproduced in a
foot-note to the commentary.
It was so agreed.
36. Mr. USHAKOV proposed that draft article \9ter
(Objection to reservations) be reworded to read:
"1. An international organization, when signing,
formally confirming, accepting, approving or acceding
to a treaty between several international organizations,
may object to a reservation formulated by another
international organization unless the reservation is
authorized by the treaty.
"2. A State, when signing, ratifying, accepting, approving or acceding to a treaty between States and one
or more international organizations or between international organizations and one or more States, may
object to a reservation formulated by another State or
international organization unless the reservation is
authorized by the treaty.
"3. An international organization, when signing,
formally confirming, accepting, approving or acceding
to a treaty between States and one or more international
organizations or between international organizations
and one or more States, may object to a reservation
formulated by a State or another international organization, unless the reservation is authorized by the
treaty, if:"
and be followed by paragraphs 3 (a) and (b) of article
19ter, as proposed by the Drafting Committee.
37. His proposal, which was designed to promote agreement among members of the Commission, did not affect
the substance of the article.
38. The CHAIRMAN said he noted, with regard to the
amendment proposed by Mr. Ushakov, that in each
paragraph the phrase beginning "when signing, ..."
seemed to restrict the making of objections to a particular
point in time. That was perhaps not Mr. Ushakov's
intention, but the limitation was one which did not appear
in article 19 ter as proposed by the Drafting Committee,
and therefore seemed to be a matter of substance rather
than of drafting.
39. Mr. REUTER (Special Rapporteur) said that Mr.
Ushakov's proposal related only to the form of article
\9ter. It dealt first with treaties between several international organizations and then with treaties between
States and one or more international organizations or
between international organizations and one or more
States, making a distinction between the position of
States and that of international organizations.
40. In his view, the proposal looked very like providing
the answer to a question on which the Vienna Convention had remained silent: what happened when a State
formulated a reservation which, it claimed, was authorized
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by the treaty, but which another State considered was not
so authorized? The other State certainly had the right to
formulate an objection to the reservation and, while the
Vienna Convention did not expressly recognize such a
right, it did not exclude it. Such cases could, moreover,
be expected to occur frequently. For each of the cases
covered in Mr. Ushakov's proposal, it was provided that
an objection could not be formulated to a reservation
authorized by the treaty. If the Commission accepted that
proposal, it should at least be made clear in the commentary that the right to object applied not only to
reservations which had not been authorized but also to
reservations which had been authorized by the treaty; in
the latter case, the right to object was confined to the
question whether a given reservation fell within the
category of authorized reservations. So long as there was
any uncertainty as to whether Mr. Ushakov's proposal
did or did not exclude the second aspect of that right, his
own preference would be for the text proposed by the
Drafting Committee since it afforded the possibility of
objecting to a reservation which, in the opinion of the
objecting party, was not a reservation authorized by the
treaty.
41. Mr. USHAKOV said that article \9ter, paragraph 1,
as proposed by the Drafting Committee, did not specify
at which point an objection to a reservation could be
formulated. Article 19 of the Vienna Convention provided
that a State could formulate a reservation "when signing,
ratifying, accepting, approving or acceding to a treaty".
While that Convention did not state expressly when an
objection to a reservation could be formulated, it must
be at the same time. The point at which a State or international organization could formulate an objection to a
reservation should therefore be indicated.
42. Unlike the Special Rapporteur, he did not think
that the Vienna Convention allowed a State to object to
a reservation expressly authorized by the treaty. A reservation authorized by a treaty was one which the parties
to the treaty accepted in advance, as was clear from
paragraph 1 of article 20 as proposed by the Drafting
Committee, under which "a reservation expressly authorized by a treaty ... does not require any subsequent
acceptance". Although there was no stipulation in the
Vienna Convention precluding objections to reservations
that were expressly authorized, the point should be decided in the draft. If, in the Commission's view, objections to reservations authorized by the treaty were not
allowable, the article should be amended accordingly.
43. The CHAIRMAN, with regard to the statement by
Mr. Ushakov, said that the Commission should also bear
in mind article 20, paragraph 5, of the Vienna Convention,
from which it was quite clear that objections could be
made at points subsequent to those mentioned in the
amendment proposed by Mr. Ushakov.
44. Mr. CALLE Y CALLE said that paragraphs 1 and 2
of article I9ter referred to the making of objections to
reservations formulated pursuant to article 19 and article
\9bis, paragraph 3. Articles 19 and \9bis made it clear
when such reservations could be formulated but, as the
Chairman had said, objections did not have to be made
at the same fixed time. The possibility of making an objection was dependent on the prior formulation of a reserva-

tion; to limit it to the occasions proposed by Mr. Ushakov
would greatly reduce the freedom of parties to a treaty
to make objections at all.
45. Mr. REUTER (Special Rapporteur) said that the
question of the point at which an objection to a reservation could be formulated was linked with article 20,
paragraph 4, which precluded the clarification proposed
by Mr. Ushakov.
46. The wording of reservations authorized by the treaty
was not normally indicated in the treaty. If a treaty
included models of reservations which a State could
simply copy when formulating a reservation, the question
whether the reservation was authorized by the treaty
would not arise. If, however, a treaty simply stated that
reservations could be formulated to specific articles, it
might happen that a State submitted a reservation which
not only related to one of those articles but also affected
another provision; in that case, there was a risk of a
difference of opinion between the State formulating the
reservation and the State raising the objection to it, the
former claiming that it was authorized and the latter that
it was not. That problem could not be overlooked. The
Drafting Committee had taken account of it in article
\9ter. Mr. Ushakov's proposed article, however, was
based on the premise that objections could not be formulated to reservations authorized by a treaty.
47. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
approve the title and text of article \9ter, as proposed by
the Drafting Committee.
It was so agreed.
48. Mr. USHAKOV said that, in his opinion, there
would be no point in authorizing reservations to certain
articles in a treaty if it was then possible to object to those
reservations. For instance, the Vienna Convention on the
Representation of States in their Relations with International Organizations of a Universal Character 7 provided for the possibility of formulating reservations to the
article on the settlement of disputes by arbitration; in his
view, no State could object to the reservation formulated
by the Soviet Union with regard to that article.
20 (Acceptance of reservations in the case of
treaties between several international organizations) and
ARTICLE 20bis (Acceptance of reservations in the case of
treaties between States and one or more international
organizations or between international organizations
and one or more States) 8 (continued)
49. The CHAIRMAN invited the Commission to consider articles 20 and 20bis as proposed by the Drafting
Committee and the alternative text for article 20 proposed
by Mr. Ushakov (A/CN.4/L.253).
50. Mr. USHAKOV said that the word "treaty", as used
in article 20, paragraphs 2 and 3, referred to a treaty between several international organizations. Consequently,
it did not answer the general definition of that word
given in article 2, paragraph 1 (a), which covered not only
treaties between international organizations but also

ARTICLES
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treaties between one or more States and one or more
international organizations. It should therefore be made
clear to what kind of treaty paragraphs 2 and 3 referred.
51. In his opinion, the wording of the last part of
article 20bis, paragraph 1, which read "does not... require
subsequent acceptance by, as the case may be, the other
contracting State or States or the other contracting
organization or organizations", was not very satisfactory.
If a treaty concluded between States and one or more
international organizations was the subject of a reservation formulated by a State, that reservation could be
accepted either by another contracting State or by the
organization or organizations, but on no account by
"the other contracting organization". If the reservation
was formulated by an organization, it could be accepted
by a State and not by "the other contracting State".
Either each category of treaty should be dealt with
separately, as in his own draft article 20, or the passage
in question should be replaced by the words "does not ...
require subsequent acceptance by the contracting State
or States or by the contracting international organization
or international organizations".
52. The same comment applied to article 20bis, paragraphs 2 and 3, as he had made regarding the drafting of
the corresponding paragraphs of article 20.
53. Article 20bis, paragraph 3 (a), was based on the
corresponding provision in article 20, and the words "if
... the treaty is in force" applied to the case where a
treaty had entered into force generally and not only for
the reserving and accepting parties. In that subparagraph,
therefore, the words "for the reserving and for the accepting State or organization" should be replaced by the words
"between the reserving State and the accepting organization, between the reserving organization and the accepting
State or between the reserving organization and the
accepting organization".
54. In the French version of paragraph 3 (b), he said it
should be made clear that the opening words, Vobjection
faite a une reserve, referred to an objection by a State
or international organization, in the same way as article
20, paragraph 4 (b), of the Vienna Convention specified
that its provisions referred to an objection to a reservation
"by another contracting State".
55. His comments related only to form and were
designed to make the Commission's task easier. He would
not press them and would not be opposed to the adoption
of articles 20 and 20bis as proposed by the Drafting
Committee.
56. Mr. VEROSTA said that Mr. Ushakov's comments
merited consideration. He would, however, point out that
the titles of articles 20 and 20bis indicated clearly the kind
of treaty to which they applied: article 20 was concerned
with the treaties referred to in article 2, paragraph 1 (a)(ii),
and article 20bis with those referred to in paragraph 1 (a)
(i) of the same article. In the circumstances, it was perhaps
unnecessary to repeat, in articles 20 and 20bis, the descriptive formula which appeared in their respective titles.
The Commission might also indicate in article 2 that,
when it was quite clear from their title, certain articles
of the draft related to only one or the other category of
treaty.

57. The CHAIRMAN said that the Commission's usual
practice was to make the title of a draft article fit the text.
It was generally agreed by both the Commission and
codification conferences that articles must be sufficiently
clear in themselves for there to be no need to rely on their
titles for their interpretation.
58. Mr. USHAKOV said he agreed with the Chairman
that articles should not be interpreted by reference to
their title.
59. Mr. REUTER (Special Rapporteur) said he shared
that view and would point out that the Drafting Committee had agreed that the word "treaty", as used in
paragraphs 2 and 3 of articles 20 and 20bis, should be
understood in the sense given to it in paragraph 1 of those
articles. It would be inadvisable to get out of the difficulty
by using the demonstrative "this" since it would not be
appropriate in article 20bis. It would be better to explain
in the commentary that the indications given in paragraph 1 also applied to paragraphs 2 and 3.
60. He agreed with Mr. Ushakov that the last part of
article 20bis, paragraph 1, starting with the words "by,
as the case may be", was not very satisfactory. He would
suggest instead the following wording: "by the other
contracting parties, State or States, organization or
organizations".
61. The CHAIRMAN suggested that the problem of
the identity of the treaty referred to in article 20, paragraph 2, first line, could be resolved if the phrase "of the
treaty" were replaced by the phrase "of such a treaty".
The present wording of the first line of paragraph 3,
however, once again made the identity of the treaty in
question uncertain, for the phrase "In cases not falling
under the preceding paragraphs" seemed to exclude the
type of treaty referred to in paragraphs 1 and 2.
62. Mr. TSURUOKA, speaking as Chairman of the
Drafting Committee, said that a very meticulous legal
mind might indeed feel some doubt but a little ordinary
common sense, he thought, should dispel it. He was,
however, prepared to try to improve the wording, in
agreement with the Special Rapporteur and the members
of the Drafting Committee.
63. Mr. CALLE Y CALLE said that the first paragraph
of both article 20 and article 20bis made it perfectly clear
to what type of treaty the article referred.
64. Since the phrase "When it appears from the object
and purpose of the treaty" was long established and had
an accepted meaning, he would prefer to see the amendment to article 20, paragraph 2, suggested by the Chairman
introduced at a later stage in that paragraph, so that the
beginning would read "When it appears from the object
and purpose of the treaty that the application of such a
treaty ...".
65. The CHAIRMAN said he supported the amendment
suggested by Mr. Calle y Calle.
66. Mr. REUTER (Special Rapporteur) said that, to
meet the Chairman's concern, the last part of the introductory phrase of article 20, paragraph 3, might be
redrafted to read "and unless the treaty between international organizations otherwise provides".
The meeting rose at 1.05 p.m.
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1449th MEETING
Wednesday, 29 June 1977, at 10.10 a.m.

Chairman: Sir Francis VALLAT
Members present: Mr. Ago, Mr. Bedjaoui, Mr. Calle
y Calle, Mr. Dadzie, Mr. Diaz Gonzalez, Mr. El-Erian,
Mr. Francis, Mr. Quentin-Baxter, Mr. Reuter, Mr.
Sahovic, Mr. Schwebel, Mr. Sette Camara, Mr. Sucharitkul, Mr. Tabibi, Mr. Tsuruoka, Mr. Ushakov, Mr.
Verosta.

Succession of States in respect of matters other than
treaties {continued)* (A/CN.4/301 and Add.l, A/CN.4/
L.254, A/CN.4/L.256 and Add.l, A/CN.4/L.257)
[Item 3 of the agenda]
DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE

{continued)

(Transfer of part of the territory of a State) 2
1. Mr. REUTER said that article 21 was acceptable.
The arrangements for the passing of the State debt,
referred to in paragraph 2, would be dealt with in the
final clauses.
2. The CHAIRMAN said that the point raised by
Mr. Reuter would be mentioned in the commentary.
3. If there was no objection, he would take it that the
Commission approved the title and text of article 21 as
proposed by the Drafting Committee.
// was so agreed.
ARTICLE 21

ARTICLE

1

22 3 (Newly independent States)

4. Mr. TSURUOKA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
for article 22 the text contained in document A/CN.4/
L.256/Add.l, which read:
Article 22. Newly independent States
When the successor State is a newly independent State:
1. No State debt of the predecessor State shall pass to the newly
independent State, unless an agreement between the newly independent
State and the predecessor State provides otherwise in view of the link
between the State debt of the predecessor State connected with its
activity in the territory to which the succession of States relates and
the property, rights and interests which pass to the newly independent
State.
2. The provisions of the agreement referred to in the preceding
paragraph should not infringe the principle of the permanent sovereignty
of every people over its wealth and natural resources, nor should their
implementation endanger the fundamental economic equilibria of the
newly independent State.

* Resumed from the 1447th meeting.
For the consideration of the text originally submitted by the
Special Rapporteur, see 1427th and 1428th meetings.
2
For text, see 1447th meeting, para. 3.
3
For the consideration of the text originally submitted by the
Special Rapporteur, see 1443rd to 1445th meetings.
1

5. In his ninth report, the Special Rapporteur had
proposed three articles concerning newly independent
States.4 The Commission had, however, considered that
subject on the basis of a new article which the Special
Rapporteur had introduced to replace the original three
articles.5 The Drafting Committee had based its work on
that consolidated article and on proposals put forward
during its discussions by the Special Rapporteur and the
members of the Committee, reflecting their various
points of view. After a long and detailed debate, the
Drafting Committee had decided by seven votes to three
to propose the text which was now before the Commission.
6. That text comprised two paragraphs, which, the
Committee felt, embodied the basic principles set out
in the article proposed by the Special Rapporteur. The
Committee had agreed with what had appeared to be
the general trend of thought within the Commission,
that the article should not be too detailed but should
reflect the essential elements, in particular those contained in paragraphs 2, 3 and 6 of the Special Rapporteur's
consolidated text.
7. Paragraph 1 stated the basic rule: "No State debt
of the predecessor State shall pass to the newly independent State". But it also provided that the predecessor
State and the newly independent State might agree
otherwise, in view of the link between the State debt of
the predecessor State, which was connected with its
activity in the territory to which the succession of States
related, and the property, rights and interests which
passed to the newly independent State. The Commission
would note that, in speaking of the predecessor State's
activities, the paragraph employed the phrase "connected
with its activity in the territory", which was also to be
found in article 11 in part I, relating to the passing of
debts owed to the State.6 In other articles of part I, the
Commission had used the phrase "connected with the
activity of the predecessor State in respect of the territory".
8. Paragraph 2 was a safeguarding clause establishing
the criteria with which the provisions of the agreement
between the predecessor State and the newly independent
State, referred to in paragraph 1, and their implementation must comply. In some respects, the paragraph had
drawn inspiration from article 13, paragraph 6, relating
to succession by newly independent States to State
property.
9. While the French and Spanish versions of paragraph 2 employed the same tense as had been used in
article 13, paragraph 6, the English version used the
auxiliary "should", in order better to convey in English
the intention behind paragraph 2, which was to provide
guidelines in relation to the agreements referred to in
paragraph 1. The paragraph did not speak of the agreement itself but rather of its provisions and their implementation.
10. The use of the expression "not infringe the principle
of the permanent sovereignty of every people over its
4
5
6

A/CN.4/301 and Add.l, paras. 364, 374 and 388.
1443rd meeting, para. 1.
See 1416th meeting, foot-note 2.
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wealth and natural resources" reproduced language would include, for example, manufactures which the
which already appeared in article 13, paragraph 6, and people produced for export.
was consistent with United Nations usage in regard to 14. For those reasons, and because the Drafting
that very important principle. The expression "endanger Committee's text could have the effect of discouraging
the fundamental economic equilibria of the newly in- loans to the remaining colonial territories, he preferred
dependent State" had been used in place of the expres- his own version of the article. The impression he had
sions "gravely compromising the economy" of that gained from the Drafting Committee's discussions the
State or "retarding its progress", which had been sug- previous day was that some members shared in whole
gested in the consolidated article proposed by the Special or in part his doubts concerning certain aspects of the
Rapporteur, because it was felt that it reflected more Drafting Committee's text, and thus his preference. He
fully the idea that was intended.
hoped those points and his text would be appropriately
11. Mr. SCHWEBEL said that the alternative version recorded in the Commission's report.
of the article which he had introduced in the Drafting 15. Mr. SAHOVI^ said that he had not participated
Committee the previous day and which was now before in the discussion on the draft article submitted by the
the Commission in document A/CN.4/L.257, drew Special Rapporteur on newly independent States because
heavily both on the consolidated article which had been his impression had been that the Commission as a whole
proposed by the Special Rapporteur, particularly its agreed with the Special Rapporteur's views and conclusecond and third paragraphs, and on terminology which sions, which were based on a detailed analysis of succeshad been suggested by other members of the Commission sion to State debts within the context of the decolonizain the Drafting Committee.
tion process. But the fact that Mr. Schwebel had now
12. The main difference between paragraph 1 of his proposed an article, in addition to the article proposed
text and that of the Drafting Committee was that his by the Drafting Committee, indicated that there was
proposal did not absolutely exclude the passing of a now a considerable divergence of views.
State debt from a predecessor State to a newly independ- 16. For his part, he fully supported the text adopted
ent State otherwise than by agreement between them. by the Drafting Committee in the light of the explanaWhile in practice a State debt might pass between such tions provided by its Chairman. It not only accorded
States only by agreement, it seemed to him preferable, with the Special Rapporteur's views, but was also in
as a matter of principle, to admit the possibility that it keeping with both past and existing practice in regard to
could be transferred in some other way, although it State debts. It was incumbent on the Commission to
should be noted that his article very severely limited such draw up rules that would reflect existing law and contransfer to the type of debt and the proportion mentioned tribute to the solution of future problems.
in the second half of paragraph 1. There was in that
respect much common ground between his proposal 17. The rule laid down in paragraph 1 summarized
general practice and took due account of the existing
and that of the Drafting Committee.
needs of newly independent States. The principle of the
13. Paragraph 2 of his proposal differed only slightly non-transferability of the State debts of the predecessor
from the corresponding paragraph of the Drafting State to the newly independent State had rightly been
Committee's text. One difference between the two provi- taken as the starting point. By underlining the part
sions lay in the way they referred to permanent sovereignty played by an agreement between the newly independent
over natural wealth and resources. The terminology of State and the predecessor State in the settlement of
his proposal (sovereignty over its natural wealth and questions relating to State debts, the Drafting Committee
resources) was in line with that of two international had opted for the solution which should constitute the
treaties, namely, the International Covenant on Economic, basis for the settlement of all social, economic and
Social and Cultural Rights and the International Covenant political problems between newly independent States and
on Civil and Political Rights, 7 the wide support for predecessor States. In so doing, the Drafting Committee
which was still increasing, and of General Assembly had affirmed the sovereign right of newly independent
resolution 1803 (XVII); the terminology of the Drafting States to contribute to the solution of those problems.
Committee's proposal (sovereignty over its wealth and
natural resources) was in line with that of more recent 18. For that reason, he preferred article 22 as proposed
resolutions, such as the Charter of Economic Rights by the Drafting Committee. Article 22 as proposed by
and Duties of States. 8 While the Commission had already Mr. Schwebel he found unacceptable because, unlike
decided, with regard to article 13, to follow the latest the Drafting Committee's text, it did not rest on the
formulations of the General Assembly, he felt it worth- principles of the non-transferability of debts and agreewhile to raise anew the question of an alternative wording, ment between the States concerned. The basis of paranot only because he felt that treaties in force should be graph 1 of Mr. Schwebel's text seemed to be somewhat
given their full weight by comparison with texts, such as mechanical in that it did not take account of the vital
the Charter of Economic Rights and Duties of States, interests of the successor State.
which did not enjoy universal support, but also because 19. The Drafting Committee's wording could probably
it did not make sense to him to speak of the "permanent be improved but, for first reading, it was only required
sovereignty" of a people over its "wealth", for that wealth to prepare a text that was generally acceptable.
20. Mr. REUTER said that article 22 as proposed by
7
the Drafting Committee was quite unacceptable. Its
General Assembly resolution 2200 A (XXI), annex.
8
main defect was perhaps that it was an amalgam of the
General Assembly resolution 3281 (XXIX).
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provisions originally proposed by the Special Rapporteur.
In the Drafting Committee, he had asked a question to
which he had still not received a satisfactory answer:
why should a newly independent State be asked to sign
an agreement with the predecessor State? In his opinion,
there were only two possible answers: either there was a
total misunderstanding of its interests on the part of the
State or it was not entirely its own master and had to be
protected against pressure. In his view, the question was
whether there was the slightest legal ground for signing
an agreement, the slightest obligation. The Drafting
Committee seemed to have denied the existence of any
such obligation. It followed that the article 22 which it
now proposed was much stricter than one which simply
provided that no State debt of the predecessor State
should pass to the newly independent State. In paragraph 2 of the article, a provision had been added which
was designed to limit the scope of the agreement which
the predecessor State might sign.
21. He would have liked to see an article that stated a
number of genuine legal rules. There seemed to be
general agreement on the need to lay down, first, the
principle that no State debt of a predecessor State passed
to the newly independent State. But equity required that,
in certain cases, an exception, no matter how limited,
should be made to that principle. In those cases, the
passing of the State debt was effected in accordance with
the procedure normally adopted when two States were
faced with a difficulty, namely, by agreement. From that
standpoint, the two conditions laid down in paragraph 2
of the article were justified; the agreement must not
infringe the principle of permanent sovereignty, and the
implementation of the agreement must not endanger the
fundamental economic equilibria of the newly independent State. An article drafted on those lines he could
accept, even if the exception was couched in extremely
restrictive terms. But the Drafting Committee's text did
not allow for even the smallest exception and, what was
more, it mixed questions of principle with questions
relating to the settlement of disputes, and gave pride of
place to the latter.
22. Mr. SUCHARITKUL said the Drafting Committee
had produced a text which represented a happy compromise between differing views. Paragraph 1 began by
endorsing a principle which had been put forward by the
Special Rapporteur and Mr. Ushakov, namely, that there
should be no passage of the State debt of the predecessor
State to the successor State if the latter was newly independent. That principle was, he felt, generally acceptable and was, moreover, subject to the higher principle
of the sovereign freedom of States to contract as they
saw fit. The "agreement" to which the paragraph referred
was an agreement concluded not before but after the
emergence of the newly independent State as a sovereign
entity. The requirement that account be taken of "the
link between the State debt of the predecessor State
connected with its activity in the territory to which the
succession of States relates and the property, rights and
interests which pass to the newly independent State"
would protect the newly independent State by ensuring
that the debt only passed in the "equitable proportion"
which was directly mentioned in paragraph 1 of Mr.

Schwebel's alternative text. As to the question what
happened to the debt if there was no agreement between
the newly independent State and the predecessor State,
he had no doubt that the debt would remain with the
latter, which was, after all, the entity which had contracted it.
23. Paragraph 2 of the Drafting Committee's text
provided further safeguards which, although they would
presumably be applicable to all newly independent States,
were in all probability designed to protect the least
developed countries in particular. Those safeguards were
couched in terms which were less absolute than those
employed in the Special Rapporteur's consolidated
article, but were none the less very persuasive. No one
could quarrel with the statement that the provisions of
the type of agreement referred to in paragraph 1 of the
article "should not infringe the principle of the permanent
sovereignty of every people over its wealth and natural
resources" or that the implementation of such an agreement should not "endanger the fundamental economic
equilibria of the newly independent State". He was very
satisfied with those safeguards, which met contemporary
requirements. In fact, not only must the developing
countries, which had very different opinions about their
economic needs and priorities, be allowed to determine
themselves what constituted their "fundamental economic
equilibria", but there was also an essential need in general
to promote their economic development and maintain
their creditworthiness, which could not be divorced from
their capacity to repay their debts.
24. The text proposed by Mr. Schwebel was a very
encouraging effort. Its first paragraph differed very little
from paragraph 1 of the Drafting Committee's article,
except for the absence of any allusion to the freedom of
States to contract according to their sovereign will. The
incorporation of such an allusion in the Drafting Committee's article represented a better means of expressing
the principle of self-determination than the direct reference thereto, which had been made in paragraph 6 of
the Special Rapporteur's consolidated text. Paragraph 2
of the Drafting Committee's article was preferable to the
corresponding provision of Mr. Schwebel's draft in that
it retained from the Special Rapporteur's proposal both
the notion of sovereignty over natural resources and the
caveat concerning the effects of an agreement between
the predecessor and successor States. He would accept
the text proposed by the Drafting Committee.
25. Mr. FRANCIS said that, although he was grateful
for the Drafting Committee's efforts and recognized
that members of the Commission must accept the harmonization of their views, he was disturbed by the fact
that the article proposed by the Committee failed to
contain certain fundamental principles which were of
importance to metropolitan countries and even more so
to developing countries, including those yet to become
independent. The Drafting Committee's text should be
viewed against the background of, on the one hand, the
fact that current practice was for a successor State to
assume the localized State debt of the predecessor State
which related to its own territory and, on the other hand,
the fact that there was now in progress, both within and
outside the United Nations system, a continuous dialogue
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between the developed and developing countries, with
the latter calling for the liquidation of debts with which
they were overburdened, including those whose fate the
Commission was now trying to settle. It could thus be
seen what the proposed article lacked: an explicit statement of the principle of equity; an explicit reference to
the capacity of the newly independent State to pay any
debts transferred to it; and a reference to the guarantee
given by the predecessor State, all of which were essential
elements and had appeared in the consolidated article
proposed by the Special Rapporteur.
26. The extent to which that made the article defective
could be judged from the fact that, even when the passage
of State debt from the predecessor to the successor State
was governed by an agreement between them, the content, if not the form, of that agreement would have been
settled prior to the independence of the successor State
so that the parties would not have contracted on equal
terms. Furthermore, while paragraph 2 of the text stated
that the implementation of such an agreement should
not "endanger the fundamental economic equilibria of
the newly independent State", it contained no such
requirement with regard to the content of the agreement.
Consequently, while the manner in which the agreement
was implemented might be equitable, the agreement itself would not necessarily be so. The paragraph ought
to state that any agreement of the type referred to in
paragraph 1 should conform to equitable principles,
taking into account, inter alia, the capacity of the newly
independent State to pay the debt in question.
27. His point was well illustrated by the situation of
certain countries in his own region which were associate
States of the United Kingdom but which already required
subsidies from that country in order to remain viable.
Some of those States were shortly to become independent; would the Commission, through a rigid application
of the principle of derived benefit, wish to transfer to
them certain debts of the predecessor State, even though
it was already perfectly clear that they would be unable
to pay?
28. With regard to the text proposed by Mr. Schwebel
(A/CN.4/L.257), he noticed that paragraph 1 lacked
any reference to the essential element of the existence of
an agreement between the newly independent State and
the predecessor State. His misgivings in that respect had
not been dispelled either by Mr. Schwebel's oral introduction of the article or by the presence in paragraph 2
of a reference to "any agreement" between those States,
for that left open the possibility that there might not be
such an agreement. Mr. Schwebel's text also lacked a
reference to equitable considerations in relation to the
newly independent State's capacity to pay, although it
was less deficient in that respect than the article proposed
by the Drafting Committee.
29. Since the Commission was now only at the stage
of the first reading of the draft articles, he would be
prepared to vote, if necessary, for the Drafting Committee's text. He would, however, spare no effort to
ensure that the omissions to which he had referred were
remedied in the provision finally adopted.
30. Mr. DADZIE said that, if Mr. Schwebel's article
had simply stated that "No debt contracted by the prede-
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cessor State on behalf or for the account of a territory
which has become a newly independent State shall pass
to the newly independent State", or the article proposed
by the Drafting Committee had read only "When the
successor State is a newly independent State, no State
debt of the predecessor State shall pass to the newly
independent State", he would have been able to accept
either.
31. As matters stood, it would seem that Mr. Schwebel
did not appreciate that their debt burden led to the
economic strangulation of present-day newly independent States and deprived their political independence of
part or all of its meaning. He subscribed entirely to the
reasons for rejecting Mr. Schwebel's article, advanced
by Mr. Sahovic. In addition, it might be asked who was
to determine the alleged benefits to the newly independent
State to which reference was made in paragraph 1 of the
article. In his opinion, the activities of a metropolitan
Power in a colonial territory could not be considered as
having been exercised in any interests other than its own,
and he therefore rejected the notion of any possible
benefit to the entity which became the successor State.
It might also be asked who would determine the "equitable proportion" mentioned in paragraph 1. He had
already pointed out that property left by a predecessor
to a successor State was often of more academic than
real benefit to the latter, which found itself with something it could not use or, in some cases, even afford to
maintain.
32. The Drafting Committee's text showed the results
of the careful analysis which the Commission had made
of the Special Rapporteur's consolidated article and
which had led to the establishment of general rules
supported by the majority of its members. With regard
to the fact that the article permitted the passing of State
debt from the predecessor to the successor State if those
States agreed to such passage, he recalled that he had
always been opposed to the conclusion of any agreement
between the predecessor State and a successor State for
any purpose whatsoever; more often than not the successor State was in a position of disadvantage when
negotiating such an agreement and was therefore likely
to find itself compelled to accept even unfavourable
terms. However, after careful study of the provision and
in a spirit of compromise, he was willing to accept the
article proposed by the Drafting Committee, provided
the agreement to which it referred was freely concluded.
33. He had been concerned for some time at the fact
that the Drafting Committee submitted to the Commission proposals containing ideas which the Commission
had not discussed. It seemed to him that the Committee
should confine itself to couching in acceptable language
the views arrived at after deliberation in the Commission,
and that any member of the Commission who wished to
raise a point at variance with a text which the majority
were willing to send to the Drafting Committee should
do so in the Commission itself.
34. The CHAIRMAN said that the Drafting Committee
had traditionally been given a greater degree of latitude
than, for example, the drafting committee of a conference.
He was sure that virtually all members of the Commission
would deplore any change in that practice. If, rather than
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enjoying its present measure of flexibility, the Drafting
Committee had had to work only on the basis of precise
instructions from the Commission, the whole of the
Commission's work would have been stultified and it
would have been impossible for the Commission to
achieve the results it had to date.
35. Mr. Df AZ GONZALEZ said that the text of article 22 proposed by the Drafting Committee was a compromise solution designed to take account of the two
basic trends that had emerged from the Commission's
discussion of the question of the passing of the State
debts of the predecessor State to a newly independent
State. He fully supported that compromise solution
because it established a balance between the position of
the members of the Commission who had supported the
clean-slate principle and the position of those who had
maintained that a newly independent State might, in
certain circumstances, be obliged to agree to the passing
of the debts of the predecessor State. His only real
objection to the text proposed by the Drafting Committee
related to the use of the word "fundamental" in paragraph 2. That word should be deleted because it added
nothing to the concept of the "economic equilibria of the
newly independent State".
36. As he had said in the Drafting Committee, he could
not support the text of article 22 proposed by Mr.
Schwebel. His first difficulty with that text stemmed from
the wording of paragraph 1. Indeed, he was of the opinion
that no debt contracted by a predecessor State had ever
been contracted on behalf or for the account of a territory
which had become a newly independent State. Moreover,
it would be impossible to know whether a territory had
benefited from property, rights and interests created by
a debt contracted by the predecessor State until that
territory had become a newly independent State and had
assumed sovereignty. That was so because agreements
could be concluded only by sovereign States.
37. The words "unless that passage of debt is in equitable
proportion to the benefits that the newly independent
State has derived or derives from the property, rights and
interests in question", in paragraph 1 of Mr. Schwebel's
text, were equally unsatisfactory because they failed to
take account of the fact that, if it was determined that a
newly independent State had derived or would derive
benefits from a debt contracted by the predecessor State,
it also had to be determined whether, as was likely, the
predecessor State had derived benefits from that debt.
As the Special Rapporteur had pointed out, what had
constituted a benefit for the predecessor State often
became a liability for the newly independent State and
might even be harmful to its economy. So far, international law had taken account only of the benefits derived
by one element of the equation, namely, the territory
that became a new State. It should, however, also take
account of the incalculable benefits derived by the other
element of the equation, namely, the predecessor State
that had been a colonial Power. In all fairness, it could
be said that the colonial Power had a debt to pay to the
newly independent State as compensation for what had,
at times, amounted to centuries of slavery.
38. Lastly, he noted that paragraph 2 of the article
proposed by Mr. Schwebel provided that any agreement

concluded between the predecessor State and the newly
independent State "shall pay due regard to the newly
independent State's permanent sovereignty over its
natural wealth and resources in accordance with international law". In fact, the contrary was true, for it was
contemporary international law that had to conform
with the principle of sovereignty and with the inalienable
right of every people to dispose of its natural wealth
and resources.
39. Mr. USHAKOV said he could accept article 22 as
drafted by the Drafting Committee but would have
preferred to see it reduced to a single paragraph, reading:
"No State debt of the predecessor State shall pass to the
newly independent State". He believed that his point of
view came very close to Mr. Reuter's.
40. Mr. SETTE CAMARA said that, as a compromise,
the text of article 22 proposed by the Drafting Committee
was acceptable. He was not, however, entirely satisfied
with it because it did not give clear expression to some
of the important elements contained in the article introduced by the Special Rapporteur at the Commission's
1443rd meeting. One of those elements was the criterion
of utility, which offered the advantage of placing the
burden of proof on the shoulders of the predecessor State
when it claimed payment of a debt. Another of those
elements was the principle that a succession of States
did not as such affect the guarantee given by the predecessor State for a debt assumed by the formerly dependent
territory. Moreover, paragraph 6 of the Special Rapporteur's article was much more explicit than the article of
the Drafting Committee in stressing the need to defend
the economic situation of newly independent States which
inherited the debts of a predecessor State.
41. He shared Mr. Dadzie's doubts concerning the
inclusion in paragraph 1 of a reference to the concept
of an agreement, because even an agreement concluded
after the birth of the successor State would always have
some of the characteristics of a devolution agreement.
On that point, he agreed with Mr. Schwebel that it was
better to avoid any reference to the concept of an agreement. He could, however, not support the text of article 22 proposed by Mr. Schwebel because it lacked the
essential elements contained in paragraph 6 of the article
proposed by the Special Rapporteur.
42. With regard to the wording of article 22 proposed
by the Drafting Committee, he thought that, in paragraph 1, the use of the word "link" and of the word
"connected" could easily be avoided by replacing the
word "connected" by the word "concerning".
43. The CHAIRMAN said that the drafting comment
made by Mr. Sette Camara would be dealt with by the
language services with the help of the Drafting Committee.
44. Mr. TABIBI said that he had originally been in
favour of the consolidated article which the Special
Rapporteur had introduced.9 Paragraph 2 of that article
had been particularly important because it had laid down
the criterion of utility, which made it clear that, although
a debt might apparently have been contracted for the
benefit of a territory, the people of that territory might
9

1443rd meeting, para. 1.
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not in fact have derived any benefit at all from it. Paragraph 6 of that article, which had embodied the principle
that account should be taken of the newly independent
State's capacity to pay, had also been very important,
for one of the most serious problems now faced by the
countries of the third world was that their financial
capacity was severely limited by the weakness of their
economies.
45. He was, however, able to support article 22 as
proposed by the Drafting Committee because it was a
well-balanced compromise which took account of the
elements included by the Special Rapporteur in his
article and of the proposal made by Mr. Schwebel
(A/CN.4/L.257). His only concern with regard to article 22 as proposed by the Drafting Committee related
to the use of the word "fundamental" in paragraph 2,
and he agreed with Mr. Diaz Gonzalez that it should be
deleted.
46. Mr. QUENTIN-BAXTER said that, although he
shared the Chairman's view concerning the role of the
Drafting Committee in dealing with problems which had
not been solved during the Commission's discussions,
he thought it regrettable that a text such as that of
article 22 proposed by the Drafting Committee, which
was so different from the previous text, should be dealt
with only on the morning when it had been made available.
47. The fundamental principles identified by the Special
Rapporteur in his original text had survived in the article proposed by the Drafting Committee, even though
they had been tested almost to destruction during the
Commission's discussions. Article 22 thus embodied the
principle that the debts that passed to the newly independent State had to be related to the property that passed
to it, as well as the principle that the measure of the
indebtedness of a successor State which had recently
become independent should be the actual benefit it had
derived from the property that passed to it. The Commission's report to the General Assembly should reflect
the Commission's unanimous support of those principles.
48. Although he agreed with Mr. Francis that the wording of paragraph 2 was not entirely satisfactory, he
thought it did show that the paragraph was intended to
embody the principle that account should be taken of the
financial capacity of the newly independent State.
49. The majority of the Commission had been right in
assuming that, since the application of the clean-slate
principle to the case of newly independent States would
be regarded as vitally important by the representatives
of at least three quarters of the States Members of the
United Nations, it would be advisable to draft a text
that did not suggest that that rule was being weakened
in any way. They had therefore agreed that the position
that it was enough to say that there was no passing of
State debts without an agreement between the States
concerned would not reflect the general spirit of the
draft articles, which were intended to provide rules that
States might find useful in solving problems of succession. Nor would such a position be in the interests of
newly independent States, particularly since nearly all
the remaining dependent territories were very small,

and their possibility of achieving the self-determination
that was their right would depend on provisions enabling
them to obtain generous assistance. The Commission had
thus considered it important to indicate that it did not
think that former colonies should be heavily burdened
with debts. In his view, the text of article 22 proposed
by the Drafting Committee did give such an indication
and he would therefore support it.
50. Mr. VEROSTA said it was regrettable that the
Drafting Committee had not paid sufficient attention
to paragraphs 2 and 3 of the article proposed by the
Special Rapporteur. Mr. Schwebel's proposed text
simply reproduced those two paragraphs. They had not
given rise to any marked opposition on the Commission's part and he (Mr. Verosta) had in fact proposed
that they should be combined in a single paragraph.10
51. As a member of the Drafting Committee, he supported the new text proposed by the Committee but
maintained his view, which was identical with that of
Mr. Schwebel and Mr. Reuter, and endorsed the reservations expressed by the latter.
52. With regard to the drafting, he wondered whether
it was correct to speak, in paragraph 2, of "fundamental
economic equilibria", and whether it would not be better
to use the singular.
53. The CHAIRMAN suggested that the secretariat be
asked to decide whether the word "equilibria" should
be in the singular or in the plural in paragraph 2. The
discussion of that point and of the point raised by Mr.
Diaz Gonzalez and by Mr. Tabibi concerning the use
of the word "fundamental" in the same paragraph
would, in any case, be reflected in the commentary.
54. If there was no objection, he would take it that the
Commission agreed to approve the title and the text of
article 22 as proposed by the Drafting Committee,11
on the understanding that the discussion of the text
proposed by Mr. Schwebel (A/CN.4/L.257) would be
fully reflected in the commentary and the text reproduced
in a foot-note to the commentary.
// was so agreed.
The meeting rose at 1 p.m.
10 1444th meeting, para. 56.
11
See para. 4 above.
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Succession of States in respect of matters other than
treaties (concluded) (A/CN.4/301 and Add.l, A/CN.4/
L.254, A/CN.4/L.256 and Add.l and 2, A/CN.4/L.257)
[Item 3 of the agenda]
DRAFT ARTICLES PROPOSED BY THE DRAFTING

COMMITTEE (concluded)
ARTICLE

22 (Newly independent States) 1 (concluded)

1. The CHAIRMAN invited Mr. Schwebel to reply
to the comments made on the text he had proposed for
article 22 (A/CN.4/L.257).
2. Mr. SCHWEBEL said that, whereas some members
of the Commission considered that paragraph 1 of his
proposed text was defective because it admitted the
possibility of the passing of State debts without agreement, he considered that possibility to be a virtue.
Moreover, he could not accept the view that the passing
of any debt to a newly independent State would render
its independence meaningless or less meaningful, for
there had been specific cases in which newly independent
countries, such as Singapore, Malaysia, Kuwait and the
Ivory Coast, had been able to afford to take over the
debts of their predecessor States. He therefore believed
that the rules which the Commission was formulating
should be flexible enough to take account of the situation
of such newly independent States.
3. A second consideration in support of paragraph 1
of his proposed text was that, since the debts with which
the Commission was concerned were debts that had been
contracted in colonial circumstances, their transfer had
rightly been very narrowly confined to the particular
circumstances to which he had referred in paragraph 1
of his draft. He had, moreover, given a certain weight
to equitable considerations in that paragraph, though he
had perhaps not given them sufficient weight, as Mr.
Francis had observed.2
4. The third reason why he preferred the substance of
paragraph 1 of his draft was that it provided an incentive
for the conclusion of agreements by predecessor and
successor States. That point, to which Mr. Reuter had
referred,3 was one which had not been covered in the
text of article 22 approved at the previous meeting. It
should, however, be borne in mind that it was desirable
to have reciprocal agreements by which States could
settle their differences and which would embody rights
and obligations for all the parties involved.
5. With regard to paragraph 2 of his text, he noted
that Mr. Francis had pointed out that it did not mention
the capacity to pay. Although he agreed with Mr. Francis
that the importance of capacity to pay was obvious and
undeniable, he thought it would be inconceivable for
two parties which negotiated an agreement concerning
a debt not to take account of that capacity. Consequently,
he had not thought it necessary to refer explicitly to the
capacity to pay in paragraph 2.

6. That paragraph had also been criticized on the ground
that permanent sovereignty was supreme and did not
have to be exercised in accordance with international
law. However, since the wording of paragraph 2 of his
draft was based on that of article 1, paragraph 2, of the
International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social
and Cultural Rights,4 it had solid precedents, which, he
assumed, no one would challenge. Even more important,
however, was the fact that, if international law was to
have any meaning or purpose at all, it had to be recognized that it was binding on all States, which could exercise their sovereign rights only in accordance with it.
20 (Effects of the passing of State debts with
regard to creditors) (concluded) 5

ARTICLE

7. The CHAIRMAN invited the Commission to consider
the title and text of article 20 as proposed by the Drafting
Committee (A/CN.4/L.256/Add.2), which read:
Article 20. Effects of the passing of State debts
with regard to creditors
1. The succession of States does not as such affect the rights and
obligations of creditors.
2. An agreement between predecessor and successor States or,
as the case may be, between successor States concerning the passing
of the State debts of the predecessor State cannot be invoked by the
predecessor or the successor State or States, as the case may be,
against a creditor third State or international organization [or against
a third State which represents a creditor] unless:
(a) the agreement has been accepted by that third State or international organization; or
(6) the consequences of that agreement are in accordance with the
other applicable rules of the articles in the present Part.

8. Mr. TSURUOKA (Chairman of the Drafting Committee) said that, pursuant to the decision taken by the
Commission at its 1447th meeting, the Drafting Committee had reviewed the text it had originally submitted to
the Commission.6
9. The Drafting Committee had tried to take account
of the comments made by some members during the
consideration of the original text. In paragraph 1, the
word "third-party" had been deleted because the Committee had considered that the omission would not
alter the meaning of the rule embodied in that paragraph.
The words "and obligations" had been added after the
word "rights" in order not to leave the rule open to the
interpretation that a succession as such could affect the
aspect of the debt relationship involving the creditor's
obligations arising out of the State debt.
10. The Drafting Committee had decided to redraft
the introductory sentence of paragraph 2 in order to
avoid any conflicts with the interpretation of the law of
treaties, as codified in the Vienna Convention,7 and in
order to stress the non-opposability against a creditor
of an agreement concluded between the predecessor and
successor States or, as the case might be, between succes4

1

For text, see 1449th meeting, para. 4.
2
1449th meeting, para. 28.
z
lbid., paras. 20-21.

General Assembly resolution 2200 A (XXI), annex.
See 1447th meeting, paras. 28-51.
6
1447th meeting, para. 3.
7
See 1417th meeting, foot-note 4.
5
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sor States concerning the State debt of the predecessor
State. In that connexion, reference might be made to the
concept of non-opposability reflected in Article 102 of
the Charter of the United Nations. Paragraph 2 now
provided that the agreement in question could not be
invoked against a creditor unless one or the other of the
conditions set out in subparagraphs (a) and (b) was
fulfilled. In order not to make the text of paragraph 2
unduly heavy, the Drafting Committee had decided not
to add a reference to other subjects of international law
after the words "creditor third State or international
organization", on the understanding that the rule embodied in that paragraph did apply to other subjects of
international law. That understanding would be fully
reflected in the commentary to article 20.
11. In conformity with the Commission's decision to
retain the word "international" in square brackets in
article 18, the Drafting Committee had decided that,
although the words originally placed in square brackets
in subparagraph (a) should be retained, they should be
transferred to the introductory part of paragraph 2,
which had been redrafted in such a way as to make clear
the international character of the relationship involved.
The word "creditor" had been deleted from subparagraph
(a) in view of the new wording of the introductory part
of paragraph 2. The words "or other arrangement" had
been deleted from the introductory part of the paragraph
and the words "or arrangement" from subparagraphs (a)
and (b), in order to make it clear that the passing of State
debts to which article 20 referred was that which took
place by agreement.
12. Lastly, for the sake of consistency with other articles
in the draft, the words "contained in Section 2 of Part II
of these articles" in subparagraph (b), had been replaced
by the words "of the articles in the present Part".
13. Mr. USHAKOV said that the new text of article 20
proposed by the Drafting Committee was an improvement
on the previous one but still raised difficulties. The question arose, for example, whether the two conditions laid
down in paragraph 2 (a) and (b) were cumulative. If they
were not, what would happen if only one of them was
fulfilled?
14. If the consequences of the agreement between the
predecessor State and the successor State were in accordance with the provisions of the articles under consideration, but the agreement had not been accepted by the
creditor third State, there were two possible situations:
either the refusal of the creditor third State was invalid
and the agreement could be invoked, even though the
condition laid down in subparagraph (a) had not been
fulfilled, or the acceptance of the creditor third State was
necessary for fulfilment of the condition laid down in
subparagraph (b), in which case the two conditions were
cumulative.
15. Conversely, if the agreement had been accepted by
the creditor third State, but its consequences were not in
accordance with the provisions of the articles under
consideration, was the agreement valid? He did not
think so for, in his opinion, the creditor third State was
required to accept an agreement between the predecessor
State and the successor State only if that agreement was
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in accordance with the general rules on State succession
in respect of debts. If the contrary was true, the agreement
could not be invoked against a creditor third State, even
if that State had accepted it.
16. He considered that, to solve the problem raised by
the twofold condition in paragraph 2, it would be better
to use a wording similar to that of article 19 of the Vienna
Convention and say:
"An agreement between the predecessor and successor States ... may be invoked ... against a creditor
third State or international organization unless:
"(fl) the agreement has not been accepted by that
creditor third State or international organization; or
"(£) the consequences of the agreement are not in
accordance with the provisions of the present articles."
17. Mr. SETTE CAMARA said that his doubts about
the new text of article 20 proposed by the Drafting
Committee were similar to those expressed by Mr.
Ushakov. Although paragraph 1 was easier to read now
that its wording had been simplified, it was less accurate
than the original version, which had referred to "thirdparty creditors". Moreover, the reference to the "rights
and obligations of creditors" was confusing because it
might also apply to the predecessor State or to the successor State.
18. He agreed with Mr. Ushakov that the use of the
words "it shall not be effective unless", in paragraph 2
of the previous text, had been more consistent with the
reality of the situations contemplated. The new paragraph
2 stated that an agreement could not be "invoked by the
predecessor or the successor State or States ... against
a creditor third State or international organization".
If such an agreement could not be invoked by those
States, it was because it was not valid.
19. Lastly, for the sake of consistency, the words which
had been placed in square brackets in paragraph 2
should be repeated in subparagraph (a).
20. Mr. FRANCIS said that, in his opinion, subparagraphs (a) and (b) could mean that, even if a third State
or international organization or a third State representing
a creditor did not accept the agreement between the
predecessor State and the successor State, that agreement
could be invoked against them, thus defeating the purpose
of the requirement that the third-party creditor had to
accept any agreement between the predecessor State
and the successor State. Thus, as it stood, that paragraph
implied that, if a creditor third State accepted an agreement which was not in conformity with the basic premises
of the draft articles, that agreement was valid. He therefore suggested that, in order to avoid any possible misinterpretation of article 20 and to take account of equitable
principles, the Commission should consider whether it
might not be advisable for subparagraphs (a) and (b)
to have a cumulative effect. To produce that effect, it
would be sufficient to replace the word "or" at the end of
subparagraph (a) by the word "and".
21. Mr. SUCHARITKUL said that the basic rule laid
down in article 20, paragraph 1, was not only a statement
of fact but also a kind of introduction to subsequent
rules, providing that the rights and obligations of third-
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party creditors would not be affected by a succession of
States without their consent. The acceptance of an
agreement between predecessor and successor States by
a creditor third State or international organization involved a process of novation leading to the creation of
rights and obligations, which would be affected by a
change of debtor and by differences in the capacity of
the States involved to pay.
22. Article 20, paragraph 2, referred to "An agreement
between predecessor and successor States or, as the case
may be, between successor States". It did not, however,
take account of the fact that, in the case of the dissolution
or incorporation of a predecessor State, that State would
cease to exist. Paragraph 2 (a) referred to the acceptance
of such an agreement by a creditor third State or international organization, but did not make it clear how such
acceptance should be expressed. He assumed that the
Drafting Committee had intended that provision to be
flexible so that a third State or international organization
could accept an agreement either tacitly or expressly.
In adopting such a provision, the Commission would be
giving effect to the principle of consensus, which was
particularly relevant in the present context since the
passing of a State debt could, in any case, take place
only with the consent of the creditor third State or international organization.
23. He suggested that, in the second line of paragraph 2,
the words "or any part or parts thereof" should be added
after the words "the State debts" to show that such debts
could pass either in toto or, as had been envisaged in
earlier drafts, in an equitable proportion. The words in
square brackets at the end of paragraph 2 might imply
automatic recognition of a process of subrogation, which
would take the Commission into an entirely new area
of international law, and he suggested that, in order not
to prejudge the progressive development of international
law in that area, those words should be deleted altogether.
24. Lastly, he suggested that paragraph 1 might be
clearer if the words "as such" were placed immediately
after the words "The succession of States".
25. Mr. QUENTIN-BAXTER said that, if the rules
which the Commission was formulating were obligatory,
then the logic of the situation would suggest that the
provisions of subparagraphs (a) and (b) should, in fact,
be cumulative as Mr. Francis had suggested. However,
the Commission was not trying to formulate binding
residual rules; it was merely offering some guidelines
which might be of assistance to States in solving the very
complex problems concerning property, rights and interests that arose in connexion with a succession of States.
Consequently, subparagraphs (a) and (b) could not be
cumulative in nature; they could only be alternatives
from which the States concerned would be free to choose.
If they chose to conclude agreements that were in accordance with the residual rules laid down in the draft
articles, creditor third States or international organizations
could have no objection to such agreements. If, however,
the predecessor and successor States chose to conclude
agreements which departed from the rules laid down in
the draft articles, creditor third States or international
organizations could either reject them or accept them,

although they might do so only tacitly, as Mr. Sucharitkul
had suggested.
26. In that connexion, he drew the attention of Mr. Sette
Camara and Mr. Ushakov to the fact that article 20,
paragraph 2, which provided that an agreement between
predecessor and successor States could not be invoked
against a creditor third State or international organization
which had not accepted it, did not mean that the agreement was not valid. Indeed, States had a perfect right
to conclude any agreements they wished but third-party
creditors were certainly not required to accept an agreement that departed from the basic principles laid down
in the draft articles.
27. He believed that the principles embodied in article 20
were sound and that they were essential to the Commission's purpose of laying down residual rules that applied
not only to predecessor and successor States but also
to creditors.
28. With regard to Mr. Sucharitkul's suggestion
concerning the words "as such" in paragraph 1, the present wording was more or less in keeping with wording
used elsewhere in the draft articles so that the change
might not be necessary. As to the drafting comment made
by Mr. Sette Camara, it was true that there might be
some inconsistency between the introductory part of
paragraph 2 and subparagraph (a). That discordance
could be avoided by replacing the words "against a creditor
third State or international organization", in the introductory part of paragraph 2, by the words "against a
third State or international organization which is a
creditor". That would make it perfectly clear that the
reference to a third State or international organization
in the introductory part of paragraph 2 also applied to
subparagraph (a).
29. Mr. REUTER said that the new text of article 20
proposed by the Drafting Committee was both clear and
reasonable. The French version was clear because the
use of the word "ow" instead of "et" indicated, without
any possible ambiguity, that the two conditions laid
down in subparagraphs (a) and (b) were not cumulative.
The rule stated was reasonable, since subparagraph (a)
restated the fundamental principle of the relative effect
of treaties while subparagraph (b) provided for an entirely
exceptional derogation from that principle. In that
connexion, he pointed out that, in stating the rule in
paragraph 2, the Commission was recognizing that a
treaty between States could produce effects for a third
international organization.
30. With regard to the drafting point raised by Mr.
Sucharitkul in regard to paragraph 1, he thought that it
would be better to leave the expression en tant que telle
where it stood in the French version.
31. Mr. DADZIE said that the present wording of
article 20 was an improvement on the text previously
proposed by the Drafting Committee. Up to the end of
paragraph 2 (a), the article emphasized acceptance by
a creditor third State or international organization of an
agreement concluded by the predecessor State and the
successor State. It did not say how such acceptance
should be indicated or communicated but he assumed
that the procedure would be the normal one.
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32. His difficulty with the article lay in paragraph 2 (b).
It seemed to indicate that that subparagraph would apply
automatically if the third State did not accept the agreement between the predecessor State and the successor
State. In other words, if the third State did not accept
the agreement but the consequences of the agreement
were in accordance with the other applicable rules of
the draft articles, then the agreement could be invoked
against the creditor third State. In his opinion, that
provision meant that rules were being imposed on creditor
third States, and he did not think that that was what the
Commission had intended.
33. He would prefer the main emphasis of article 20
to be placed on the third State's acceptance of the agreement between the predecessor and successor States, for
the fact that the consequences of that agreement were
not in accordance with the other applicable rules of the
articles might be the very reason why the third State had
not accepted the agreement in the first place. Thus, the
rule stated in article 20 should enable third-party creditors
voluntarily to accept a change of debtor. If they did not
accept the change, the former debtor would have to
assume responsibility for the debt owed to them.
34. Mr. USHAKOV said that in his opinion it was
absolutely impossible to invoke against a creditor third
State an agreement that was contrary to the rules of
international law, since such an agreement would still
be unlawful even if the creditor third State accepted it.
35. With regard to the wording of the French version
of paragraph 1, he would prefer the expression rCaffecte
pas to be used instead of ne porte pas atteinte.
36. Mr. QUENTIN-BAXTER said that the circumstances to which Mr. Ushakov had referred had nothing
whatever to do with article 20, which neither permitted
predecessor and successor States to conclude agreements
that were contrary to the rules of international law nor
required third States to accept the consequences of such
agreements. That article did not, however, rule out the
possibility that an agreement accepted by a third State
or international organization might not be in accordance
with the residual rules laid down in the draft articles,
since the predecessor and successor States were not bound
to comply with those rules in concluding an agreement.
The main purpose of the article was, nevertheless, to
protect the rights of creditor third States and international
organizations whose interests might be prejudiced by
agreements the consequences of which were not in "accordance with the residual rules laid down in the draft
articles.
37. Referring to Mr. Dadzie's comments, which seemed
to relate to the question whether the draft articles dealt
only with a bilateral relationship or applied also to a
triangular relationship, he said he had originally had some
doubts about the possibility of a triangular relationship.
He had, however, come to believe that the Commission
should discuss such a relationship so that the rules it
was formulating would be generally valid. The alternative
was, as Mr. Dadzie had pointed out, to allow the creditor
third State or international organization to accept or
reject the agreement between the predecessor and successor States, but such an alternative worked both ways.
For example, if, in the case of the dissolution of a State
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in which the predecessor State ceased to exist, the Commission said that the creditor State was free to accept or
reject the agreement concluded by the successor States,
that would surely imply that the successor States were
also free to accept or repudiate the debt in question.
Thus, if it was desired to give creditors the advantage
of established rules of succession, they must also be
required to accept solutions which were in accordance
with those rules.
38. Mr. SCHWEBEL said that the members of the
Commission seemed to agree on article 20, paragraph 1,
although Mr. Sette Camara had questioned whether it
was clear that the word "creditors" meant "third-party
creditors". Since there was no doubt that that was, in fact,
what the Commission intended the word "creditors" to
mean, that intention should be clearly explained in the
commentary.
39. With regard to the questions raised by Mr. Francis
and Mr. Dadzie in connexion with paragraph 2, he had
found the explanations given by Mr. Quentin-Baxter
and Mr. Reuter persuasive. As to the example given by
Mr. Ushakov, he thought that it was quite clear that
article 20 applied only to agreements relating to the
passing of State debts.
40. Mr. Sucharitkul had raised an important point of
substance in asking whether the Commission was not
entering a new area of international law by retaining the
words in square brackets in paragraph 2. He (Mr.
Schwebel) believed that it was not, because in that area
as much as in any other there were ample precedents.
For example, States often represented bond holders.
He therefore considered that the words in square brackets
in paragraph 2 should be retained.
41. Mr. Sucharitkul had also suggested that the words
"or any part or parts thereof" should be added after the
words "the State debts" in paragraph 2. That was a valid
suggestion but he thought that the Commission could
deal with it in a more elliptical way by replacing the
words "the State debts" by the words "State debt",
which would also provide for the possibility of the passing
of only part of a State's debts.
42. In conclusion, he said that, since the words "as the
case may be", which appeared twice in paragraph 2,
did not make the meaning of that paragraph any clearer,
he thought they should be deleted.
43. The CHAIRMAN said he thought that the Commission could easily agree on article 20, paragraph 1.
Although he was not sure about Mr. Ushakov's suggestion concerning the French text of that paragraph, he
would point out that the English text was based on the
precedent of article 11 of the draft articles on succession
of States in respect of treaties.8
44. Article 20, paragraph 2, had, of course, given rise
to discussion of some important substantive issues but
he thought that, on the whole, the present text could
be considered as a satisfactory result on first reading.
All points raised and views expressed in connexion with
the article would, in any case, be reflected in the commentary, and the drafting comments that had been made
8

See 1416th meeting, foot-note 1.
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would be considered again during the second reading of
the article.
45. Referring in particular to the comment made by
Mr. Francis concerning paragraph 2 (a) and {b), he said
that, on balance, he thought those two subparagraphs
should continue to be regarded as alternatives because
they embodied residual rules, not rules of jus cogens.
He suspected that Mr. Schwebel's suggestion concerning
the deletion of the words "as the case may be", which
appeared twice in paragraph 2, would give rise to a
lengthy discussion. That suggestion might therefore be
considered at a later stage.
46. The Commission might, however, agree to Mr.
Schwebel's suggestion that the words "the State debts"
in paragraph 2 be replaced by the words "State debt".
It might also agree to Mr. Quentin-Baxter's suggestion
that the words "against a creditor third State or international organization", in paragraph 2, be replaced by
the words "against a third State or international organization which is a creditor".
47. If there was no objection, he would take it that the
Commission agreed to adopt the drafting changes he
had mentioned and to approve the title and text of article
20 proposed by the Drafting Committee with those
amendments.9
It was so agreed.
Question of treaties concluded between States and international organizations or between two or more international organizations {continued)* (A/CN.4/285,10
A/CN.4/290 and Add.l,11 A/CN.4/298, A/CN.4/L.253,
A/CN.4/L.255)
[Item 4 of the agenda]
DRAFT ARTICLES PROPOSED BY THE DRAFTING

COMMITTEE {continued)

20 (Acceptance of reservations in the case of
treaties between several international organizations) and

ARTICLE

20bis (Acceptance of reservations in the case of
treaties between States and one or more international
organizations or between international organizations
and one or more States) 12 {continued)

ARTICLE

48. The CHAIRMAN invited the Special Rapporteur
to introduce the drafting changes he proposed to make
in the Drafting Committee's texts of articles 20 and 20bis.
49. Mr. REUTER (Special Rapporteur) said that those
changes were the result of the discussion on articles 20
and 20bis which had taken place at the 1448th meeting.
50. Members of the Commission had pointed out that
the category of treaties to which article 20 applied was
indicated only in paragraph 1 and that it would be
advisable to specify, at least at the beginning of each
9

See para. 7 above.
* Resumed from the 1448th meeting.
10
Yearbook ... 1975, vol. II, p. 25.
11
Yearbook ... 1976, vol. II (Part One), p. 137.
12
For texts, see 1446th meeting, para. 4.

paragraph, that the treaties in question were treaties
between several international organizations. In the
opening phrase of paragraph 2, the words "of the treaty"
should accordingly be replaced by the words "of a treaty
between several international organizations"; in the
introductory part of paragraph 3, the words "between
several international organizations" should be inserted
after the words "the treaty"; and in the opening phrase
of paragraph 4, the words "between several international
organizations" should also be inserted after the words
"the treaty".
51. The following changes should be made to article
20bis. In view of the difficulties raised by the expression
"as the case may be" and the enumeration following it
at the end of paragraph 1, the whole of the last part of
that paragraph, from the words "as the case may be",
should be replaced by the words "the contracting State
or States or the contracting international organization
or organizations". The formula he had proposed at the
1448th meeting, "the other contracting parties, State or
States, organization or organizations", had the disadvantage that the Commission would have been obliged to
define the term "contracting party" in addition to the
terms "contracting State" and "contracting organization",
which were already defined in draft article 2. 13
52. The first clause of paragraph 2 required the same
kind of clarification as the corresponding provision in
article 20: the words "the treaty" should be replaced by
"a treaty between States and one or more international
organizations or between international organizations and
one or more States".
53. Paragraph 3 should be replaced by the following text:
"3. In cases not falling under the preceding paragraphs
and unless the treaty between States and one or more
international organizations or between international
organizations and one or more States otherwise provides:
"(a) acceptance of a reservation by a contracting State
or a contracting international organization constitutes
the reserving State or organization a party to the treaty
in relation to the accepting State or organization if or
when the treaty is in force between the State and the
organization or between the two States or between the two
organizations;
"{b) an objection to a reservation by a contracting
State or a contracting international organization does
not prevent the treaty from entering into force
"between the objecting State and the reserving State,
"between the objecting State and the reserving organization,
"between the objecting organization and the reserving
State, or
"between the objecting organization and the reserving
organization unless a contrary intention is definitely
expressed by the objecting State or organization".
Subparagraph {c) remained unchanged.
54. In the introductory phrase of paragraph 3, the
words "between States and one or more international
organizations or between international organizations
and one or more States" had been inserted after the words
13

See 1429th meeting, foot-note 3.
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"the treaty". To avoid problems of interpretation, subparagraph (a) had been drafted in terms that were closer
to those of the corresponding provision of the Vienna
Convention, namely, paragraph 4 (a) of article 20; three
cases of the entry into force of treaties were now covered.
Subparagraph (b) had also been brought closer into line
with the corresponding provision of the Vienna Convention, and four cases were provided for. The new draft
of that provision was cumbersome but had the merit
of being precise, and it seemed that in that case precision
should take precedence over elegance of style.
55. He suggested that, in paragraph 4, the words "a
contracting State or organization" should be replaced
by the words "a contracting State or a contracting international organization".
56. Mr. FRANCIS observed that no provision of the
kind contained in article 20, paragraph 3, of the Vienna
Convention appeared in either article 20bis as proposed
by the Special Rapporteur in his fifth report (A/CN.4/290
and Add.l) or article 20bis as proposed by the Drafting
Committee. In the commentary to article 20bis in his
report, the Special Rapporteur had discussed that omission in the context of the improbability of the formation
by two international organizations, in the foreseeable
future, of a third international organization of which
they themselves would be the sole members. He did not
remember whether the Special Rapporteur had also
commented at any stage on the possibility of the existence
of an international organization comprising States and
one international organization; he would be grateful
for clarification on that point for it seemed to him that,
if such an organization could exist, a provision akin to
that of article 20, paragraph 3, of the Vienna Convention
should be included in article 20bis of the draft.
57. The fact that article 20bis, paragraph 2, proposed
by the Drafting Committee referred only to the "object
and purpose" of a treaty, whereas article 20, paragraph 2,
of the Vienna Convention referred to both the "object
and purpose" of the treaty and the "limited number"
of negotiating entities did not of itself create a problem.
There was, however, the problem of determining which
of article 20bis, paragraph 2, and article 19bis, paragraph
2, should prevail over the other, and of reconciling the
answer with the dominant provision of article 20bis,
paragraph 1. For example, it could be argued from article
I9bis, paragraph 2, that, when the participation of a given
international organization in a treaty was essential to
that treaty, the organization must have the power to
formulate reservations. However, given the fact that the
organization's participation was essential to the treaty,
should a reservation entered by the organization be
subject to acceptance in accordance with the provisions
of article 20bis, paragraph 2? If that was indeed the case,
article 206/.?, paragraph 1, would make no sense.
58. Although he was aware that article 20, paragraph
3 (c), and the corresponding provision of article 20bis
followed, mutatis mutandis, the language of article 20,
paragraph 4 (c), of the Vienna Convention, he thought
that both should be amended since they made no sense
as they stood. It was not the "act expressing the consent"
of a State or an international organization to be bound
by a treaty, subject to a reservation, which was ineffective
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until that reservation had been accepted but the consent
itself. The act would always have an effect, for it was
what moved the existing contracting parties to accept or
reject the reservation in question. Consequently, he
thought that, in both articles 20 and 20bis, the first part
of paragraph 3 (c) should be redrafted to read: "the consent of a State or an international organization to be
bound by the treaty, subject to a reservation, is effective
as soon as ...".
59. In both articles, he would prefer the revised subparagraph to become the first subparagraph of paragraph
3, the present subparagraphs (a) and (b) becoming subparagraphs (b) and (c) respectively.
The meeting rose at 1 p.m.
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2§bis (Acceptance of reservations in the case of
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1. The CHAIRMAN said that, if there was no objection,
he would take it that the Commission approved the texts
of articles 20 and 2Qbis proposed by the Drafting Committee, as orally amended by the Special Rapporteur at
the previous meeting.
It was so agreed.
2. Mr. USHAKOV introducing his proposal for an
article 20, entitled "Acceptance of reservations and objections to reservations" (A/CN.4/L.253), said that the article
1
2
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like the others he proposed, was based on the principle
that an international organization could not enter a
reservation to a treaty unless that reservation was expressly authorized by the treaty or it was otherwise agreed
that the reservation was authorized.
3. Paragraph 1, which concerned treaties between several
international organizations, was intended to replace
entirely article 20 as proposed by the Drafting Committee
since, under the system he proposed, the questions of
acceptance of or objections to the reservations entered
by an international organization no longer arose.
4. Paragraph 2 related to reservations expressly authorized by a treaty between States and one or more international organizations or otherwise authorized, while
paragraph 3 concerned reservations expressly authorized
by a treaty between international organizations and one
or more States or otherwise authorized. Both paragraphs
were modelled on article 20, paragraph 1, of the Vienna
Convention.4
5. Paragraph 4 was based directly on article 20, paragraph 2, of the Vienna Convention. It concerned only
the relations between States in the case of treaties between
States and one or more international organizations. In
such a case, the international organizations could enter
only reservations which were expressly authorized by the
treaty or otherwise authorized, and thus, by analogy with
the general rule stated in article 20, paragraph 1, of the
Vienna Convention, there was no need for their subsequent acceptance. States could enter other reservations,
in which event the rule contained in article 20, paragraph
2, of the Vienna Convention would apply as between
them. Consequently, a reservation formulated by a State
would require acceptance by all the States parties when
it appeared from the limited number of the negotiating
States and the object and purpose of a treaty between
States and one or more international organizations that
the application of the treaty between all the States parties
was one of the essential conditions of the consent of
each one of them to be bound by the treaty.
6. Paragraph 5 concerned treaties between States and
one or more international organizations other than treaties falling under paragraphs 2 and 4, and reproduced
without change the provisions of article 20, paragraph
4 (a), (b) and (c) of the Vienna Convention, concerning
relations between States. It was important to take account
of the provisions of article 3, subparagraph (c), of the
Vienna Convention, which reserved the application of
that instrument to the relations of States as between
themselves under international agreements to which
other subjects of international law were also parties.
7. Paragraph 6 was based on article 20, paragraph 5,
of the Vienna Convention and referred to treaties between
States and one or more international organizations. It
concerned only the acceptance by a State of a reservation
entered by another State in accordance with paragraphs 4
and 5.
8. With regard to articles 19,19bis and 19ter as proposed
by the Drafting Committee,5 he noted that, according
4
5

See 1429th meeting, foot-note 4.
1446th meeting, para. 4.

to the Special Rapporteur's interpretation of the Vienna
Convention, it was possible to object to reservations
expressly authorized by a treaty. However, article 20,
paragraph 4 (b) of the Vienna Convention, which concerned objections to reservations, applied "in cases not
falling under the preceding paragraphs", among which
was paragraph 1 concerning reservations expressly
authorized by a treaty. According to the Special Rapporteur, there existed both a right to object to reservations
which were authorized by a treaty and a right to object
to reservations which were not so authorized, the latter
right depending on whether a given reservation fell
within the category of authorized reservations. His own
view was that what was involved in such a case was not
an objection to a reservation but a dispute as to the
interpretation of the treaty. Consequently, he was firmly
of the opinion that no provision was made in the Vienna
Convention for objections to reservations authorized by
a treaty.
9. Article \9ter, paragraph 2, provided that "A State
may object to a reservation envisaged in article \9bis,
paragraphs 1 and 3". The reason why no mention was
made of article \9bis, paragraph 2, was precisely because
that paragraph concerned reservations authorized by
treaty. It was only logical that it should not be possible
to object to such reservations. But no such exception
to the raising of an objection to a reservation was mentioned in article 19 ter, paragraphs 1 and 3. It therefore
seemed that there was a contradiction between paragraph
2 and paragraphs 1 and 3 of article \9ter, and that the
possibility given to international organizations by paragraphs 1 and 3 of objecting to a reservation which was
not authorized by a treaty was entirely contrary to the
spirit of the Vienna Convention.
10. Under article \9bis, paragraph 2, when the participation of an international organization was essential to
the object and purpose of a treaty, that organization
could formulate a reservation only if that reservation
was expressly authorized by the treaty or if it was otherwise agreed that the reservation was authorized. It followed that an organization which was party to the same
treaty, but whose participation was not essential to the
object and purpose of the treaty, could formulate reservations which were not expressly authorized by the treaty.
That meant that not all the international organizations
parties to the treaty were placed on the same footing
whereas, under the Vienna Convention, no distinction
was made between States. That novel idea, which the
Commission seemed to support, he found disturbing.
11. The CHAIRMAN said that, if there was no objection, he would take it that the Commission wished the
title and text of the alternative version of article 20
(A/CN.4/L.253) proposed by Mr. Ushakov to be recorded
in a foot-note to its commentary and Mr. Ushakov's
comments to be reflected in the commentary.
It was so agreed.
12. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the texts adopted by
the Committee for articles 21 to 26 as well as the titles
of section 3 of part II, of part III, and of section I thereof
(A/CN.4/L.255/Add.l).

1451st meeting—l?July 1977

13. Mr. TSURUOKA (Chairman of the Drafting Committee) said that in document A/CN.4/L.255/Add.l, the
Drafting Committee submitted for the consideration of
the Commission the titles and texts of articles 21, 22,
23 and 23bis, which completed section 2 (Reservations)
of part II (Conclusion and entry into force of treaties);
articles 24, 24bis, 25 and 25bis, which constituted section 3
(Entry into force and provisional application of treaties)
of the same part; and article 26, which was the first
article of section 1 (Observance of treaties) of part III
(Observance, application and interpretation of treaties).
14. In formulating those articles, the Drafting Committee had kept to the basic distinction between two different
types of treaties, namely, treaties between international
organizations and treaties between States and international organizations, to which he had drawn attention in
his introduction of the first articles contained in section
2.a In the articles of section 2 which it now proposed,
the Drafting Committee had continued to use the expression "treaties between States and one or more international organizations or between international organizations and one or more States", to refer to the second of
those categories of treaties. In the articles of section 3,
where the question was no longer one of reservations, the
Drafting Committee had reverted to the original terminology, namely, "treaties between one or more States
and one or more international organizations".
15. In consequence of the basic distinction between the
two types of treaties which he had mentioned, the Drafting
Committee had prepared separate but parallel articles
when that had seemed necessary for the purposes of
clarity and precision, namely, with respect to the procedure regarding reservations (articles 23 and 23bis),
the entry into force of treaties (articles 24 and 24bis),
and the provisional application of treaties (articles 25
and 25bis). As in the articles which it had already proposed, the Drafting Committee had made specific
reference, as appropriate, to the type of treaty envisaged
throughout the group of articles which it now put before
the Commission. Subject to some drafting changes, such
as the specific reference to "a State or States and an
international organization or organizations", the text
of those articles corresponded to that of the articles on
the same subjects proposed by the Special Rapporteur
in his fourth (A/CN.4/285) and fifth (A/CN.4/290 and
Add.l) reports, and followed as closely as possible that
of the related provisions of the Vienna Convention.
21 (Legal effects of reservations and of objections to reservations),

ARTICLE

22 (Withdrawal of reservations and of objections
to reservations),

ARTICLE

23 (Procedure regarding reservations in treaties
between several international organizations) and

ARTICLE
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organizations or between international organizations
and one or more States)
16. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
approve the titles and text of articles 21, 22, 23 and 23bis,
proposed by the Drafting Committee, which read:
Article 21. Legal effects of reservations
of objections to reservations

and

1. A reservation established with regard to another party in
accordance with articles 19, 19ter, 20 and 23 in the case of treaties
between several international organizations, or hi accordance with
articles 19bis, 19ter, 20bis and 236is in the case of treaties between
States and one or more international organizations or between international organizations and one or more States:
(a) modifies for the reserving party in its relations with that other
party the provisions of the treaty to which the reservation relates to the
extent of the reservation; and
(6) modifies those provisions to the same extent for that other party
in its relations with the reserving party.
2. The reservation does not modify the provisions of the treaty
for the other parties to the treaty inter se.
3. When a party objecting to a reservation has not opposed the
entry into force of the treaty between itself and the reserving party,
the provisions to which the reservation relates do not apply as between
the two parties to the extent of the reservation.
Article 22. Withdrawal of reservations and
of objections to reservations
1. Unless a treaty between several international organizations,
between States and one or more international organizations or between
international organizations and one or more States otherwise provides,
a reservation may be withdrawn at any time and the consent of the
State or international organization which has accepted the reservation
is not required for its withdrawal.
2. Unless a treaty mentioned in paragraph 1 otherwise provides,
an objection to a reservation may be withdrawn at any time.
3. Unless a treaty between several international organizations
otherwise provides, or it is otherwise agreed:
(a) the withdrawal of a reservation becomes operative in relation to
another contracting organization only when notice of it has been received by that organization;
(6) the withdrawal of an objection to a reservation becomes operative
only when notice of it has been received by the international organization which formulated the reservation.
4. Unless a treaty between States and one or more international
organizations or between international organizations and one or more
States otherwise provides, or it is otherwise agreed:
(a) the withdrawal of a reservation becomes operative in relation
to a contracting State or organization only when notice of it has been
received by that State or organization;
(b) the withdrawal of an objection to a reservation becomes operative
only when notice of it has been received by the State or international
organization which formulated the reservation.
Article 23. Procedure regarding reservations in treaties
between several international
organizations

1. In the case of a treaty between several international organizations, a reservation, an express acceptance of a reservation and an
objection to a reservation must be formulated in writing and communicated to the contracting organizations and other international
organizations entitled to become parties to the treaty.
6
1446th meeting, para. 5.
7
2. If formulated when signing a treaty between several internaFor the consideration of the texts originally submitted by the
tional
organizations subject to formal confirmation, acceptance or
Special Rapporteur, see 1434th meeting and 1435th meeting, paras.
approval of that treaty, a reservation must be formally confirmed by the
1 and 2.

23bis1 (Procedure regarding reservations in
treaties between States and one or more international

ARTICLE
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reserving organization when expressing its consent to be bound by the
treaty. In such a case the reservation shall be considered as having
been made on the date of its confirmation.
3. An express acceptance of, or an objection to, a reservation
made previously to confirmation of the reservation does not itself
require confirmation.
4. The withdrawal of a reservation or of an objection to a reservation must be formulated in writing.
Article 23bis. Procedure regarding reservations
between States and one or more international
tions or between international
organizations
or more
States

in

treaties
organizaand one

1. In the case of a treaty between States and one or more international organizations or between international organizations and one
or more States, a reservation, an express acceptance of a reservation
and an objection to a reservation must be formulated in writing and
communicated to the contracting States and organizations and other
States and international organizations entitled to become parties to
the treaty.
2. If formulated by a State when signing subject to ratification,
acceptance or approval a treaty mentioned in paragraph 1 or if
formulated by an international organization when signing subject
to formal confirmation, acceptance or approval a treaty mentioned in
paragraph 1, a reservation must be formally confirmed by the reserving
State or international organization when expressing its consent to be
bound by the treaty. In such a case the reservation shall be considered
as having been made on the date of its confirmation.
3. An express acceptance of, or an objection to, a reservation made
previously to a confirmation of the reservation does not itself require
confirmation.
4. The withdrawal of a reservation or of an objection to a reservation must be formulated in writing.

// was so agreed.
17. Mr. USHAKOV, introducing his proposals for
articles 21, 22 and 23 (A/CN.4/L.253) said that his article
21 (Legal effects of reservations and of objections to
reservations) should cause no problem. The first three
paragraphs concerned treaties between several international organizations, treaties between States and one
or more international organizations, and treaties between
international organizations and one or more States
respectively. Paragraph 4 applied to all those categories
of treaties. Paragraph 5, which concerned treaties between
States and one or more international organizations,
stated a rule of the Vienna Convention which applied
to relations between States.
18. Paragraph 1 of his proposal for article 22, concerning
treaties between several international organizations,
provided that a reservation could be withdrawn without
the consent of an international organization which had
accepted it. Paragraphs 2 and 3, which concerned treaties
between States and one or more international organizations and treaties between international organizations
and one or more States respectively, also related to the
withdrawal of reservations. Paragraph 4 concerned
objections to reservations to treaties between States
and one or more international organizations. Where
that category of treaty was concerned, an objecting
State could withdraw its objections at any time. The
remaining paragraphs did not call for any comment.
19. Article 23 (Procedure regarding reservations) also
distinguished between the three main categories of trea-

ties. With regard to treaties between several organizations,
paragraph 1 provided that a reservation and an express
acceptance of a reservation must be formulated in writing
and communicated to the "other international organizations entitled to become parties to the treaty". Paragraph 2
provided that, in the case of a treaty between States
and one or more international organizations, such
communication must be made to the contracting States,
to the other States entitled to become parties to the treaty,
and to the "contracting organizations" only. It was not
necessary for notification to be given to the other international organizations entitled to become parties to the
treaty since the type of treaty in question normally
involved only a small number of organizations, which
were invited to participate in its negotiation and became
the "contracting organizations". The communications
referred to in paragraph 3 had to be made only to the
contracting States, since they concerned treaties between
international organizations and one or more States, in
which a small number of States were invited to participate.
Paragraphs 4 to 7 were self-explanatory.
20. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed that
Mr. Ushakov's comments on his proposed articles 21,
22 and 23 (A/CN.4/L.253) should be reflected in the
commentary and the texts recorded in a foot-note to the
commentary.
// was so agreed.

24 8 (Entry into force of treaties between international organizations)

ARTICLE

21. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
approve the title of section 3 (Entry into force and provisional application of treaties) of part II of the draft
articles, and article 24 as proposed by the Drafting
Committee, which read:
Article 24. Entry into force of treaties
between international
organizations
1. A treaty between international organizations enters into force
in such manner and upon such date as it may provide or as the negotiating international organizations may agree.
2. Failing any such provision or agreement, a treaty between
international organizations enters into force as soon as consent to be
bound by the treaty has been established for all the negotiating international organizations.
3. When the consent of an international organization to be bound
by a treaty between international organizations is established on a date
after the treaty has come into force, the treaty enters into force for
that organization on that date, unless the treaty otherwise provides.
4. The provisions of a treaty between international organizations
regulating the authentication of its text, the establishment of the
consent of international organizations to be bound by the treaty,
the manner or date of its entry into force, reservations, the functions
of the depositary and other matters arising necessarily before the entry
into force of the treaty apply from the time of the adoption of its
text.

It was so agreed.
8
For the consideration of the text originally submitted by the
Special Rapporteur, see the 1435th meeting, paras. 3-32.
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24bis (Entry into force of treaties between
one or more States and one or more international
organizations)

present and other articles as to exclude all possibility
of their referring to bilateral treaties in section 2 on
reservations. He raised that question, on the one hand,
because he was not convinced that there could not be
22. The CHAIRMAN invited the Commission to reservations to a bilateral treaty—although he recognized
consider article 24bis as proposed by the Drafting that cases might be exceptional—and, on the other,
Committee, which read:
because he considered that the Commission might well
be able either to find language which did not prejudice
Article 24bis, Entry into force of treaties
between
one
that point or to decide the point and cover it in a definior more States and one or more international
organizations
tions article which would apply to the entire convention,
thereby eliminating the circumlocutions and duplication
1. A treaty between one or more States and one or more interwhich were to be found in section 2. It would be very
national organizations enters into force in such manner and upon such
date as it may provide or as the negotiating State or States and interuseful if the Special Rapporteur and the Secretariat
national organization or organizations may agree.
would reflect on the problem and suggest ways in which
the draft might be simplified.
2. Failing any such provision or agreement, a treaty between one
or more States and one or more international organizations enters
26.
Mr. USHAKOV said that the Commission had left
into force as soon as consent to be bound by the treaty has been
in
abeyance
the question of bilateral treaties concluded
established for all the negotiating States and international organizabetween international organizations or between a State
tions.
and an international organization. If the phrase "treaties
3. When the consent of a State or an international organization to
between
one or more States and one or more international
be bound by a treaty between one or more States and one or more
organizations", which included bilateral treaties, had been
international organizations is established on a date after the treaty
used in the articles on reservations, the wording would
has come into force, the treaty enters into force for that State or
organization on that date, unless the treaty otherwise provides.
have been extremely complicated; each article would have
had to be supplemented by a special paragraph concerning
4. The provisions of a treaty between one or more States and
bilateral treaties.
one or more international organizations regulating the authentication
of its text, the establishment of the consent of the State or States
27. Mr. REUTER (Special Rapporteur) said that there
and the international organization or organizations to be bound by
seemed to be two aspects to the question raised by Mr.
the treaty, the manner or date of its entry into force, reservations, the
Schwebel,
one of terminology and the other of substance.
functions of the depositary and other matters arising necessarily
On the one hand, Mr. Schwebel had asked whether it
before the entry into force of the treaty apply from the time of the
would not be possible to simplify the wording of certain
adoption of its text.
articles by including new definitions in article 2. Person23. Mr. CALLE Y CALLE said it should be made ally,
did not rule out that solution, although he felt
perfectly clear in the commentary that the references there he
was
a risk that it would give rise to serious problems.
in article 24bis to "treaties between one or more States
It
would
be
better to wait until Governments had shown
and one or more international organizations" applied
by
their
reactions
whether they were satisfied with the
to both the categories of treaties involving States with
which the Commission had dealt in the earlier articles detailed text drawn up by the Commission or whether
on reservations, namely, treaties between States and one they wanted a simpler article.
or more international organizations and treaties between 28. On the other hand, Mr. Schwebel had said that the
international organizations and one or more States. He idea of reservations to a bilateral treaty was quite acceptwas afraid that, unless that clarification was made, the able, particularly since the Vienna Convention, unlike
article might be interpreted as applying to only one of section 2 of the present draft, did not relate solely to
those categories of treaties.
multilateral treaties. In the draft articles which the ComUnited Nations Conference
24. Mr. USHAKOV said that, in drafting section 2, mission had prepared for the
11
on
the
Law
of
Treaties,
the
section on reservations
concerning reservations, the Commission had started
from the idea that reservations applied only to multilateral had been entitled "Reservations to multilateral treaties".
treaties. It had left until later the question of the reserva- But in its concern to avoid as far as possible making
tions that an international organization might enter to distinctions between the various categories of treaties,
a bilateral treaty. However, since section 3 concerned the Conference had deleted the reference to multilateral
the entry into force and the provisional application of treaties. As Mr. Ushakov had pointed out, the Commistreaties, the Commission had decided to return to the sion had postponed a decision on the applicability to
general definition of the term "treaty" which appeared bilateral treaties of the articles of section 2 of the present
in draft article 2 10 and embraced bilateral and multilateral draft. Nevertheless, it seemed that most members contreaties. Consequently, as was apparent from its title, sidered that the extension of those articles to bilateral
article 24 applied to both multilateral and bilateral treaties treaties would give rise to serious difficulties. It was a
concluded by international organizations. And the same fact that the machinery of the Vienna Convention was
fully intelligible only as it applied to treaties concluded
was true of article 24bis, as its title indicated.
between at least three States. There was, therefore, a sort
25. Mr. SCHWEBEL wondered whether the Commis- of contradiction between the formal liberalism of the
sion really needed so to complicate the language of the Convention and the substantive rules it contained. That
ARTICLE

9
10

Idem.
See 1429th meeting, foot-note 3.
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was why the Commission was provisionally limiting itself
to reservations to multilateral treaties. In law, and as
regards the French version of the articles relating to treaties between international organizations, there were
provisions compatible with a reservation to a bilateral
treaty by reason of the use of the word plusieurs. The
reason why the Commission had adopted that position
was simply that it wished to learn the reactions of Governments. If a majority of Governments considered that the
provisions of the Vienna Convention applied to bilateral
as well as to multilateral treaties, the draft articles would
have to be revised and, inevitably, made more complex.
29. The CHAIRMAN, speaking as a member of the
Commission, said that he had already been troubled,
when the Commission had considered the articles on
reservations, by the fact that all of them, and especially
articles 20, 23 and 23bis, contained language which, at
least in English, had seemed to him to exclude bilateral
treaties from their effects. When that language was
compared with the phraseology of article 24bis, which
clearly did extend to bilateral treaties, it became obvious
that the articles on reservations did, as drafted, exclude
bilateral treaties. There were two points which were of
concern to him in that respect.
30. First, his recollection was that the United Nations
Conference on the Law of Treaties had quite clearly
decided that the Vienna Convention would not close
the door to the possibility of reservations to bilateral
treaties. At the 10th plenary meeting of the Conference,
the Chairman of the Drafting Committee had referred
expressly to that point, and his remarks had not been
contested. He had said:
In the title of Section 2, the Drafting Committee had adopted an
amendment by Hungary ... to delete the words "to multilateral
treaties" after the word "reservations", since the adjective "multilateral" did not modify the noun "treaty" in the definition of a
reservation given in article 2, paragraph 1 (d); that did not, of
course, prejudice the question of reservations to bilateral treaties.12

Clearly, therefore, the Chairman of the Drafting Committee of the Conference considered that the provisions
of the Vienna Convention did not settle the question of
reservations to bilateral treaties.
31. Second, and however unlikely a reservation might
be to a bilateral treaty concluded between States, there
could be cases in which, because of the nature of the
internal machinery of an international organization, the
formulation of a reservation would be the only way in
which an organization could deal with a situation. For
example, it might be that, when the text of a bilateral
treaty negotiated between international organizations
came before their respective competent organs for approval, one of those organs would find the draft unacceptable
on some point and instruct the executive officer of the
organization to enter a reservation. In the ordinary
course of events, that reservation would be deemed to
have been accepted if there was no objection to it within
a period of 12 months. There was, to his mind, a very
12

Official Records of the United Nations Conference on the Law
of Treaties, second session, Summary records of the plenary meetings
and of the meetings of the Committee of the Whole (United Nations
publication, Sales No. E.70.V.6), p. 28,10th meeting, para. 23.

real possibility that such a situation would arise. He
considered the importance of the point in relation to
treaties between international organizations to be greater
than it had been in relation to treaties between States.
Far from closing the door on reservations to bilateral
treaties, as the Commission seemed to be doing, the
Commission should, without prejudicing the point,
leave it a little wider open.
32. At the present stage in its deliberations, the Commission would have to leave the draft articles as they had
been proposed by the Drafting Committee, but he felt
that it should bring out very clearly and very fully in its
report the fact that it was not, as yet, its intention to
determine the question of reservations to bilateral treaties.
33. Mr. EL-ERIAN said he agreed with the Chairman's
interpretation of the work of the Conference on the Law
of Treaties and with his assessment of the relative importance of the question of reservations to bilateral
treaties for international organizations and States.
However, the traditional view was that reservations as
such could be made only to multilateral treaties, and that
entering a reservation to a bilateral treaty was equivalent
to proposing a new treaty. Was that in fact the case?
He also wondered whether the references in article 23 to
treaties between "several" international organizations
could be interpreted in English as references to bilateral
treaties.
34. CALLE Y CALLE said that he subscribed to the
explanations given by Mr. Ushakov for the return in
the articles of section 3 to the general definition of "treaty",
which covered bilateral treaties, and he considered that
those explanations should be reflected in the commentary.
35. Mr. USHAKOV said that the question of reservations to bilateral treaties did not arise with respect to
the articles he proposed in document A/CN.4/L.253.
As he saw it, an international organization could formulate reservations only if they were expressly authorized
by a treaty or it was otherwise agreed that reservations
were permitted. Consequently, whether a treaty was
multilateral or bilateral, a reservation could be entered
by an international organization only if it was expressly
authorized.
36. In the case of a treaty between a State and an international organization, it was paragraph 4 of his proposed
article 19 which would apply: neither the State nor the
international organization would be able to formulate
a reservation unless that reservation was expressly
authorized by the treaty or it was otherwise agreed that
the reservation was authorized.
37. Mr. QUENTIN-BAXTER said he associated himself with the Chairman's remarks on the problem of
bilateral treaties. Mr. Francis had also made some very
pertinent observations concerning that problem as it
related to international organizations and their procedures.
38. The Drafting Committee had decided, for linguistic
reasons, that the order of the text of the English version
of article ZSbis, paragraph 2, should be slightly different
from that of the French original. It had made the necessary change but had omitted to bring the text of the
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Article 25. Provisional application of treaties
corresponding paragraph of article 23 into line. Consebetween international
organizations
quently, the opening of the English version of article 23,
paragraph 2, should be amended to read: "If formulated
1. A treaty between international organizations or a part of such
when signing subject to formal confirmation, acceptance a treaty is applied provisionally pending its entry into force if:
or approval a treaty between several international orga(a) the treaty itself so provides; or
nizations, a reservation ...".
(6) the negotiating international organizations have in some other
39. Mr. USHAKOV said he still believed that draft manner so agreed.
2. Unless the treaty otherwise provides or the negotiating interarticle 7, entitled "Full powers and powers", should be
expanded for no one could be considered to represent national organizations have otherwise agreed, the provisional apof a treaty between international organizations or a part
an international organization for the purpose of formu- plication
of such a treaty with respect to an international organization shall
lating a reservation unless he produced powers relating be terminated if that organization notifies the other international
expressly to that function.
organizations between which the treaty is being applied provisionally
Mr. Sette Cdmara (first Vice-Chairman) took the Chair.of its intention not to become a party to the treaty.
between
40. Mr. DADZIE said he agreed with the Special Article 25bis. Provisional application of treaties
one or more States and one or more international
orRapporteur that the Commission should wait for the
ganizations
observations of Governments before taking a decision
1. A treaty between one or more States and one or more interon the question whether the draft articles should be
amended in order to take account of the case of bilateral national organizations or a part of such a treaty is applied provisionally
pending its entry into force if:
treaties.
(a) the treaty itself so provides; or
41. He also agreed with the Chairman's interpretation
(6) the negotiating State or States and international organization or
of the provisions of the Vienna Convention concerning organizations
have in some other manner so agreed.
bilateral treaties. In his opinion, bilateral treaties were
2. Unless a treaty between one or more States and one or more
governed by the express wishes of the parties to the trea- international organizations otherwise provides or the negotiating
ties in question so that any rules relating to bilateral State or States and international organization or organizations have
treaties which the Commission was considering would otherwise agreed:
be of limited interest. Lastly, he shared Mr. El-Erian's
(a) the provisional application of the treaty or a part of the treaty
view that, if a reservation was formulated to a bilateral with respect to a State shall be terminated if that State notifies the
treaty, it would probably lead to the conclusion of a new other States, the international organization or organizations between
treaty between the parties. The reservation itself was which the treaty is being applied provisionally of its intention not to
therefore of limited importance because it merely reflected become a party to the treaty;
a change in the attitude of the parties to the treaty in
(6) the provisional application of the treaty or a part of the treaty
question.
with respect to an international organization shall be terminated if that
organization notifies the other international organizations, the State
42. Mr. VEROSTA said that he supported the drafting or States between which the treaty is being applied provisionally
amendment to article 23, paragraph 2, which had been of its intention not to become a party to the treaty.
suggested by Mr. Quentin-Baxter.
It was so agreed.
43. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
14
the drafting amendment to article 23, paragraph 2, ARTICLE 26 (Pacta sunt servanda)
which had been suggested by Mr. Quentin-Baxter and 46. The CHAIRMAN said that, if there was no objecwhich applied to the English text only.
tion, he would take it that the Commission agreed to
approve the titles of part III (Observance, application
It was so agreed.
and interpretation of treaties) of the draft articles and of
44. The CHAIRMAN said that, if there was no objec- section
1 thereof (Observance of treaties) as well as the
tion, he would take it that the Commission agreed to text of article
26 as proposed by the Drafting Committee,
approve the title and text of article 24bis.
which read:

It was so agreed.

25 (Provisional application of treaties between
international organizations) and

ARTICLE

25bis13 (Provisional application of treaties
between one or more States and one or more international organizations)

ARTICLE

45. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
approve the titles and texts of articles 25 and 25bis
as proposed by the Drafting Committee, which read:
13
For the consideration of the text originally submitted by the
Special Rapporteur, see 1435th meeting, paras. 3-32.

Article

26. Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must be
performed by them in good faith.

It was so agreed.
ARTICLE 27

15

47. Mr. REUTER (Special Rapporteur) said that the
Drafting Committee had still not taken up article 27
14
For the consideration of the text originally submitted by the
Special Rapporteur, see 1435th meeting, paras. 33-36.
15
For the consideration of the text originally submitted by the
Special Rapporteur, see 1435th meeting, paras. 37-53, and 1436th
meeting, paras. 1-40.
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but had decided to examine first articles 28 and 34 and
then to revert to article 27, which had given rise to difficulties when it had been discussed in the Commission.
The Drafting Committee had endorsed the comments
submitted by him on the question of what the future
article 27 might comprise and had requested him to
inform the members of the Commission accordingly
and to seek their advice.
48. With regard first to the wording of the rules laid
down in draft article 27, some members of the Commission had asked the Drafting Committee to follow more
closely the text of article 27 of the Vienna Convention
and to distinguish between the case of States and that of
international organizations. Those two suggestions did
not give rise to any difficulty, in his view, and the Drafting
Committee might therefore wish, in a paragraph 1 based
on article 27 of the Vienna Convention, to formulate a
provision concerning States along the following lines:
"A State may not invoke the provisions of its internal law
as justification for failure to perform a treaty between one
ormore States and one or more international organizations
to which it is a party."
49. The Drafting Committee could adopt a symmetrical
provision for international organizations in paragraph 2,
but in that case it would encounter a twofold problem.
50. It had been pointed out that it might be advisable
to define what was meant by "the rules of the international
organization" and it had been suggested that the definition
given in the Vienna Convention on the Representation
of States in their Relations with International Organizations of a Universal Character 16 should be followed,
which stated:
"rules of the organization" means, in particular, the constituent
instruments, relevant decisions and resolutions, and established
practice of the Organization.

That definition was sufficiently cautious—and would
draw attention to the words "in particular"—and its
inclusion in article 2 would not cause any difficulty.
51. The real problem was that certain international
organizations—those having the requisite statutory
powers—could conclude treaties which were entirely
contingent on the execution of an instrument by the
organization. That applied to treaties whose sole object
was to ensure the execution of an instrument or a resolution of the organization. They were thus treaties which
were subordinate to the extent that, as was the case in
most States, the executive power was subordinate to the
legislative power. That situation had extremely important
consequences, since the fact that a Government had
taken measures to enforce a law did not deprive the legislator of the right to amend that law and, if the law was
repealed, the enforcement measures taken by the Government fell.
52. Consequently, where an international organization
concluded a treaty of that kind, if it was clear—without
any express indication in the treaty—that the sole object
of the treaty was the execution of an instrument of the
organization, it was obvious that the organization had
not, in concluding the treaty, renounced the right to
16

See 1435th meeting, foot-note 10.

amend the instrument and that, if it did amend it, the
treaty must disappear.
53. It might be asked whether the same situation also
applied to States. It was quite conceivable that, under a
unilateral law, a State might provide that aliens should
enjoy certain rights, subject to certain conditions, and
that, when the law was passed, the Government might
conclude agreements with foreign States designed to
facilitate the application of the law—for example, agreements laying down the kind of condition which aliens
would have to fulfil in order to benefit by the law. In
such a case, if the law was repealed, the agreements
concluded for its application also fell.
54. If no precedent of that kind was to be found in
State practice, it was because the sole object of the agreements in question was to facilitate the application of the
law and not to bind absolutely the State which had
adopted the law. Such agreements would, moreover,
be described as administrative arrangements or agreements rather than as treaties, so that the link of subordination was clearly apparent. Legally, however, the problem was the same.
55. In the case of an agreement between an international
organization and a State whose object was to ensure the
implementation of a resolution of the international
organization, the problem was that of the meaning to be
attached to the agreement. Had the international organization intended to bind itself definitively or merely to
take implementation measures? There was every reason
for believing that it had not intended to bind itself, first
of all, because it had not the right to do so. An agreement
should be so interpreted as not to conflict with the constituent instrument of the organization.
56. It could be argued that, in the new article 27, which
would consist of only two paragraphs, one for States
and the other for international organizations, it was not
necessary to devote a special provision to such agreements
and that a reference in the commentary would suffice.
57. It could also be said that it would suffice to refer
to article 46, as in the existing text, with the addition of
a reference to article 31 (General rule of interpretation)
and to article 6 (Capacity of international organizations
to conclude treaties).
58. There was still another solution, which was to state
expressly that nothing in the provisions of article 27,
relating to the possibility of invoking internal law to
prevent performance of a treaty, should affect the obligation to respect the dependence of international treaties
on the rules of the international organization as regards
their scope and nature, when the sole object of those
agreements was to apply an instrument of the international
organization. On that point, he would be inclined to
assimilate the situation of States to that of international
organizations.
59. He would like to hear the views of members of the
Commission, now or later, on the comments which he
had just made, and to know whether the Commission
approved the Drafting Committee's suggestion that it
should take up articles 28 to 34 and then return to article
27.
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60. Mr. USHAKOV said that the question of respect
for the performance of treaties by international organizations was crucial and should be treated with the utmost
caution. He therefore suggested that article 27 be placed
between brackets in order to indicate to Governments
that it was only a first draft and to invite their comments
on the article.
61. Mr. SAHOVTC said that the explanations given by
the Special Rapporteur would assist the Commission in
arriving at a satisfactory solution to the problem posed
by article 27, which, as Mr. Ushakov had said, was
crucial. The Commission should reflect on the difficulties
to which the article gave rise and proceed to consider
the subsequent articles, as suggested by the Drafting
Committee.
62. Mr. TSURUOKA said that he supported the procedural suggestion made by the Special Rapporteur.
63. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to the
suggestion by the Special Rapporteur, which had been
supported by Mr. Ushakov, Mr. Sahovic and Mr.
Tsuruoka, that in view of the crucial importance of
article 27, the Commission should not take a decision
on it until it had approved articles 28 to 34.
It was so agreed.
The meeting rose at 12.45 p.m.

1452nd MEETING

Monday, 4 July 1977, at 3.10 p.m.
Chairman: Sir Francis VALLAT
Members present: Mr. Ago, Mr. Calle y Calle, Mr.
Dadzie, Mr. El-Erian, Mr. Francis, Mr. Quentin-Baxter,
Mr. Reuter, Mr. Sahovic, Mr. Schwebel, Mr. Sette
Camara, Mr. Sucharitkul, Mr. Tabibi, Mr. Tsuruoka,
Mr. Verosta.

Long-term programme of work

[Item 8 of the agenda]
and
Organization of future work

[Item 9 of the agenda]
PRELIMINARY REPORT ON THE SECOND PART OF THE TOPIC
OF RELATIONS BETWEEN STATES AND INTERNATIONAL
ORGANIZATIONS (A/CN.4/304)

1. The CHAIRMAN invited the Special Rapporteur
to introduce his preliminary report on the second part
of the topic of relations between States and international
organizations (A/CN.4/304).
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2. Mr. EL-ERIAN (Special Rapporteur) said that, at
its twenty-eight session, the Commission had stated
that, in considering the question of diplomatic law in its
application to relations between States and international
organizations, it had decided first to concentrate on the
part relating to the status, privileges and immunities
of representatives of States to international organizations
and to defer to a later date the consideration of the second
part of the topic. It had then requested him to prepare
a preliminary report to enable it to take the necessary
decisions and to define its course of action on the second
part of the topic of relations between States and international organizations, namely, the status, privileges and
immunities of international organizations, their officials,
experts and other persons engaged in their activities not
being representatives of States.1
3. In preparing the preliminary report, he had endeavoured to reply to five main questions. First, had the legal
norms governing that branch of diplomatic law reached
a state of evolution that made it ripe for codification?
Second, was it necessary and useful to undertake such
a task? Third, were the apprehensions which had been
expressed in the past on the advisability of such an
undertaking still justified? Fourth, was the codification
of those norms likely to prejudice in any way existing
agreements governing the same subject-matter or to
have any adverse effects on the future evolution of those
norms? Fifth, what lessons were to be drawn from
the work of the Commission on the first part of the topic
and from its work on the question of treaties between
States and international organizations or between two or
more international organizations, in determining the
method of work and approach to be followed in the
codification of the status, privileges and immunities of
international organizations?
4. In attempting to reply to those questions, he had set
the following objectives for the preliminary study:
first, to trace the evolution of the diplomatic law of international organizations, whether treaty law or customary
law, as supplemented by the decisions of courts and by
doctrine; second, to analyse the Commission's work on
the related subjects which had some bearing on the subject-matter of the preliminary study; and, third, to discuss
a number of general questions of a preliminary character
with a view to defining and identifying the course to be
followed in the work.
5. The report before the Commission consisted of five
chapters. Chapter I described the background of the study.
Chapter II traced the evolution of the international law
relating to the legal status and immunities of international
organizations. In that connexion, he noted that, long before the appearance of such general international organizations as the League of Nations and the United Nations,
constitutional instruments establishing international river
commissions and administrative unions in the second
half of the nineteenth century had contained treaty
stipulations from which the origin of the privileges and
immunities of international bodies could be traced.
Examples were to be found in treaties establishing the
1
Yearbook ... 1976, vol. II (Part Two), p. 164, document A/31/10,
para. 173.
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European Commission for the Control of the Danube,
the International Commission for the Navigation of the
Congo, as well as the Permanent Court of Arbitration,
the proposed International Prize Court and the Judicial
Arbitration Court provided for by the 1899 and 1907
Hague Conventions for the Pacific Settlement of International Disputes. However, as Dr. Wilfred Jenks had
stated in his work entitled International Immunities:
Historically, the present content of international immunities
derives from the experience of the League of Nations as developed
by the International Labour Organisation when submitted to the
test of wartime conditions, reformulated in certain respects in the
ILO-Canadian wartime arrangements, and subsequently reviewed
by the General Assembly of the United Nations at its First Session
in 1946.2

6. With regard to constitutional provisions, article 7,
paragraph 4, of the Covenant of the League of Nations
had provided that:
Representatives of the Members of the League and officials of the
League when engaged on the business of the League shall enjoy
diplomatic privileges and immunities.

Article 7, paragraph 5, had provided that:
The buildings and other property occupied by the League or its
officials or by Representatives attending its meetings shall be inviolable.

Similarly, article 19 of the Statute of the Permanent Court
of International Justice had provided that:
The members of the Court, when engaged on the business of the
Court, shall enjoy diplomatic privileges and immunities.

Moreover, detailed arrangements concerning the privileges
and immunities of the League of Nations, to which he
had referred in paragraph 14 of his report, had been worked out in agreements between the Secretary-General of
the League and the Swiss Government.
7. When a nucleus of the staff of the ILO had been
transferred from Geneva to Montreal in 1940, an arrangement defining the status of the Office and its staff in
Canada had had to be worked out. That arrangement
had been embodied in a Canadian Order in Council of
14 August 1941, the provisions of which he had described
in paragraph 19 of his report.
8. Constitutional provisions relating to the privileges
and immunities of the United Nations and the specialized
agencies had been embodied in Article 105 of the Charter
of the United Nations and in Article 19 of the Statute
of the International Court of Justice. The constitutional
instruments of the specialized agencies usually contained
stipulations which provided in general terms that the
organization in question would enjoy such privileges and
immunities as were necessary for the fulfilment of its
purposes. Moreover, the Convention on the Privileges
and Immunities of the United Nations, adopted on
13 February 1946,3 and the Convention on the Privileges
and Immunities of the Specialized Agencies, adopted
on 21 November 1947,4 contained provisions relating to
the immunity of the United Nations and the specialized
2
C. W. Jenks, International Immunities (London, Stevens, 1961),
p. 12.
3
United Nations, Treaty Series, vol. I, p. 15.
4
Aft/., vol. 33, p. 261.

agencies, and of their property and assets, from every
form of legal process. Those conventions had been supplemented by headquarters agreements between the
organizations concerned and the States in whose territory
they had their headquarters. The Repertory of Practice
of United Nations Organs contained a synoptic survey of
special agreements on privileges and immunities of the
United Nations, which were divided into three main
categories, namely, agreements with non-member States,
agreements with Member States and agreements concluded with Member or non-member States by United
Nations principal or subsidiary organs within the framework of their competence.
9. The constitutional instruments of regional organizations usually contained provisions relating to the privileges
and immunities of those organizations. Examples were
to be found in article 40 of the Statute of the Council
of Europe; article 76 of the Treaty instituting the European
Coal and Steel Community; article 218 of the Treaty
establishing the European Economic Community; article
XIII of the Charter of the Council for Mutual Economic
Assistance; article 35 of the Convention establishing the
European Free Trade Association; and article XXXI of
the Charter of the Organization of African Unity.5
10. Chapter III of his preliminary report described
recent developments in the field of relations between
States and international organizations. Since 1971, when
the Commission had adopted the draft articles on the
first part of the topic of relations between States and
international organizations,6 two important developments had occurred which had a bearing on the subjectmatter of the study under consideration. First, the Commission had redefined a number of points concerning
relations between States and international organizations
in the course of its work on the question of treaties
concluded between States and international organizations
or between two or more international organizations;
second, the Vienna Convention on the Representation
of States in their Relations with International Organizations of a Universal Character 7 had been adopted in 1975.
11. In defining the scope of the draft articles on the
question of treaties concluded between States and international organizations or between international organizations, the Commission had adopted a different approach
from the one it had adopted in its draft articles on the
representation of States in their relations with international organizations. The reasons for that difference had
been explained in the commentary to article 2 of the draft
articles on treaties concluded between States and international organizations or between international organizations.8 Article 2, paragraph 1 (/), of those draft articles
5

SeeA/CN.4/304,para. 31.
Yearbook ... 1971, vol. II (Part One), pp. 284 et seq., document
A/8410/Rev.l, chap. II, sect. D.
7
For the text of the Convention, see the Official Records of the
United Nations Conference on the Representation of States in their
Relations with International Organizations, vol. II, Documents of the
Conference (United Nations publication, Sales No. E.75.V.12),
p. 207. The Convention is hereafter referred to as the 1975 Vienna
Convention.
8
Yearbook ... 1974, vol. II (Part One), p. 296, document A/9610/
Rev.l, chap. IV, sect. B, art..2, paras. 10-13 of the commentary.
6
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merely identified an international organization as an
intergovernmental organization rather than giving a
detailed definition of the meaning of the term "international organization". The Commission had adopted the
same type of simplified and pragmatic approach in
dealing with the capacity of international organizations
to conclude treaties. Thus, article 6 of the same draft
provided that:
The capacity of an international organization to conclude treaties
is governed by the relevant rules of that organization.
An explanation of the reasons why the Commission had
decided in favour of such wording had been provided
in paragraphs 2 and 3 of the commentary to article 6.9
12. In dealing with the question of the scope of the 1975
Vienna Convention, the United Nations Conference on
the Representation of States in their Relations with
International Organizations had introduced some refinements in the criteria proposed by the Commission for
identifying an international organization of a universal
character. The definition proposed by the Commission
had provided that:
"international organization of universal character" means an
organization whose membership and responsibilities are on a worldwide scale,10

whereas the corresponding text of the 1975 Vienna Convention stated that:
"international organization of a universal character" means the
United Nations, its specialized agencies, the International Atomic
Energy Agency and any similar organization whose membership
and responsibilities are on a world-wide scale.

Thus, the Conference had limited the scope of the Convention to organizations of a universal character, but it
had intimated that the Convention applied mainly to
the United Nations and related organizations.
13. The 1975 Vienna Convention did not contain provisions relating to the representatives of entities other than
States. The Conference had, however, adopted a resolution relating to the observer status of national liberation
movements recognized by OAU or the League of Arab
States, the text of which was reproduced in paragraph 56
of his preliminary report. Paragraph 2 of that resolution
recommended that the delegations of such national
liberation movements should be accorded "the facilities,
privileges and immunities necessary for the performance
of their tasks". Paragraph 1 requested the General Assembly to examine the question of the participation of
those movements as observers in the work of international
organizations at its thirtieth regular session, but the
Assembly had not yet taken a decision on how such a
study should be carried out. He therefore suggested that
the Commission should wait and see what the General
Assembly intended to do before considering the question
of the observer status of national liberation movements.
14. Chapter IV of his report dealt with a number of
questions general of a preliminary character. With regard
to the place of custom in the law of international immunities, some writers had stated that, in contrast to the immu9

Ibid., p. 299.
Yearbook ... 1971, vol. II (Part One), p. 284, document A/8410/
Rev.l, chap. II, sect. D, art. 1, para. 1 (2).
10
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nities of inter-State diplomatic agents, international immunities were almost exclusively created by treaty law, and
that international custom had not yet made any appreciable
contribution to that branch of law. Other writers, including Preuss, had however acknowledged that "A customary law appeared to be in the process of formation, by
virtue of which certain organizations endowed with
international personality may claim diplomatic standing
for their agents as of right". 11 Another writer had
summed up the position thus:
"En voie de creation est une regie coutumiere qui assure aux
organisations internationales et a leurs fonctionnaires superieurs
les memes privileges et immunity? diplomatiques qu'au personnel
diplomatique. Les etapes de ce developpement sont constituees
par les arrangements conclus entre la Suisse et la Societe des
Nations en 1921 et en 1926, ainsi que par ceux qui sont intervenus
entre la Suisse, d'une part, les Nations Unies et l'Organisation
internationale du Travail d'autre part, en 1946." 12
[A customary rule giving international organizations and their
senior officials the same diplomatic privileges and immunities as
diplomatic staff is in process of formation. The stages of this
process are constituted by the agreements concluded between
Switzerland and the League of Nations in 1921 and 1926 and by
the agreements concluded between Switzerland, on the one hand,
and the United Nations and the International Labour Organisation, on the other, in 1946.] [Translation by the Secretariat.]

15. A parallel development of concepts was to be found,
for example, in a diplomatic note by the United States
Government dated 16 October 1933, in the British
Diplomatic Privileges (Extension) Act, 1944, in a message
dated 28 July 1955 from the Swiss Federal Council to
the Federal Assembly, in a decision of 28 April 1954 of
the Supreme Court of Mexico, relating to the immunities
of the United Nations Economic Commission for Latin
America, and in article III, section 3, of the Agreement
between Egypt and the World Health Organization, to
which he had referred in paragraphs 59 to 62 of his report.
16. Another general question dealt with in his preliminary report was the legal capacity of international organizations. In that connexion, it should be noted that Article
104 of the Charter of the United Nations required each
Member to accord to the Organization within its territory
"such legal capacity as may be necessary for the exercise
of its functions". The constituent instruments and
conventions on privileges and immunities of the specialized agencies and of a number of regional organizations
contained provisions regarding the legal capacity of those
organizations, which varied as to wording but were similar
in meaning to Article 104 of the Charter of the United
Nations and to the 1946 Convention on the Privileges and
Immunities of the United Nations.
17. In addition to contractual capacity, the United
Nations and the specialized agencies enjoyed certain
privileges and immunities laid down in the general
conventions, headquarters agreements and other supplementary instruments. Those privileges and immunities
included immunity from legal process; inviolability of
11
L. Preuss, "Diplomatic privileges and immunities of agents
invested with functions of an international interest", American
Journal of International Law (Washington, D.C.), vol. 25, No. 4
(October 1931), p. 696.
12
P. Guggenheim, Traite de droit international public (Geneva,
Georg, 1953), vol. I, pp. 51-52.

204

Yearbook of the International Law Commission, 1977, vol. I

their premises and the exercise of control by them over
their premises; immunity of their property and assets
from search and from any other form of interference;
and privileges and immunities in respect of communications facilities. The privileges and immunities of officials
of international organizations included immunity in
respect of official acts; exemption from taxation of salaries
and emoluments; immunity from national service obligations; immunity from immigration restrictions and alien
registration; diplomatic privileges and immunities of
executive and other senior officials; and repatriation
facilities in times of international crisis. Moreover,
experts on missions for, and persons having official
business with, international organizations enjoyed privileges and immunities similar to those of officials of international organizations.
18. His report also dealt with the general question of
the uniformity or adaptation of international immunities,
the regime of which was at present based on a large
number of instruments whose diversity caused practical
difficulties to States as well as to international organizations. As Wilfred Jenks had pointed out in his work on
International Immunities, "From the standpoint of an
international organisation conducting operations all
over the world there is a similar advantage in being
entitled to uniform standards of treatment in different
countries".13 He (the Special Rapporteur) had had
personal experience of the practical difficulties involved
in the diversity of instruments relating to international
immunities when, as legal adviser to the Egyptian Foreign
Office, he had been asked to prepare a study on customs
privileges for officials assigned to offices of the United
Nations and of specialized agencies located in Egypt.
19. In matters of legal status and immunities of international organizations, he had come to the conclusion
that there was a substantial body of legal norms. It
consisted of an elaborate and varied network of treaty
law which required concretization, as well as a wealth
of practice which needed consolidation. Codification and
development of that branch of diplomatic law would
thus complete the corpus juris of diplomatic law achieved
through the work of the Commission and embodied in
the Vienna Convention on Diplomatic Relations of
18 April 1961,14 the Vienna Convention on Consular
Relations of 24 April 1963,15 the Convention on Special
Missions of 8 December 1969 16 and the 1975 Vienna
Convention.
20. He had also reached the conclusion that the Commission would be inclined to favour an empirical method
and a pragmatic approach in its work on the question of
the status, privileges and immunities of international
organizations. The Commission had, however, made it
clear that, in dealing with the practical aspects of the
rules governing relations between States and international
organizations, it wished to safeguard the position of
internal law and the relevant rules of each organization
and, in particular, the general conventions on privileges
13

Jenks, op. cit., p. 149.
United Nations, Treaty Series, vol. 500, p. 95.
15
Ibid., vol. 596, p. 261.
16
General Assembly resolution 2530 (XXIV), annex.
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and immunities of the United Nations and of the specialized agencies and the headquarters agreements of those
organizations. In that connexion, he noted that the implications of the seventh paragraph of the preamble to the
1975 Vienna Convention had been clearly defined in
articles 3 and 4 of that Convention. Those articles were
of great importance, first, because they were intended to
reserve the position of existing international agreements
regulating the same subject-matter and were thus without
prejudice to different rules which might be laid down in
such agreements; and second, because they took account
of the fact that situations might arise in future in which
States establishing a new international organization
would find it necessary to adopt different rules which were
more appropriate to that organization. The rules of the
1975 Vienna Convention were thus not intended to preclude any further development of the law in that area.
21. The final conclusion he had reached was that it
would be for the Commission to decide whether the
document resulting from the study of the second part of
the topic of relations between States and international
organizations should take the form of an additional
protocol to the general conventions, of a code or restatement, or simply of a declaration.
22. He recommended that the United Nations and the
specialized agencies should be requested to provide him
with any additional information on the practice they had
followed since the preparation of their replies to the
questionnaire concerning the first part of the topic under
consideration. Such information would be particularly
helpful to him in his study of the category of experts on
mission for, and persons having official business with,
international organizations, and the category of resident
representatives and observers who might represent an
international organization or be sent by one international
organization to another.
23. Mr. SETTE CAMARA said that the preliminary
report (A/CN.4/304) was the kind of work which could
only have been produced by someone having the Special
Rapporteur's deep knowledge and great experience of
of the topic of relations between States and international
organizations. The Special Rapporteur was thus particularly well qualified to study the question of the status,
privileges and immunities of international organizations,
their officials, experts and other persons engaged in their
activities who were not representatives of States. The
report which had just been introduced was much more
than a preliminary report because it contained a substantial body of information, based on doctrine and practice,
which showed that the subject-matter was ripe for the
Commission's consideration and for immediate codification.
24. Although diplomatic activities were as old as society
itself, the question of the status, privileges and immunities
of international organizations, which came under the
heading of multilateral diplomacy, was relatively new
in the sense that it had become a matter of concern only
in the past 50 or 60 years. Moreover, there had not yet
been any attempt to codify the international law relating
to the legal status and immunities of international
organizations. In undertaking that task of codification,
the Commission should not adopt the view that it was
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through the generosity of host Governments that officials 29. He therefore agreed with Mr. Sette Camara that
of international organizations were entitled to certain the Commission should ask the Special Rapporteur to
privileges and immunities; it should take the view that proceed with his study of the second part of the topic
officials of international organizations needed such privi- of relations between States and international organizaleges and immunities in order to carry out the tasks en- tions. He also agreed with the Special Rapporteur that
trusted to them. Those privileges and immunities had, the United Nations, specialized agencies and regional
until now, been governed piecemeal, by agreements whose offices of international organizations should be requested
provisions varied considerably. It would be the Com- to provide information on their practice. Since the work
mission's task to organize those provisions in an addi- of gathering and classifying the information received
tional protocol, a code or a declaration so that, although and of identifying standard practices would be difficult,
they might constitute residual rules, they would neverthe- the United Nations Secretariat might be requested to
less be generally applicable to as many international assist the Special Rapporteur. In addition, it might be
organizations as possible. In attempting to formulate advisable to request host Governments, such as those of
such rules, the Commission should pay particular attention the United States, France, Italy, Switzerland and Austria,
to the provisions of Articles 104 and 105 of the Charter to provide information on the main questions of concern
of the United Nations and the corresponding articles to them in connexion with the topic under consideration.
of the constituent instruments of the specialized agencies. The Policy and Programme Co-ordination Committee
25. He had no doubt that the topic of the status, of the Economic and Social Council might be requested
privileges and immunities of international organizations to suggest that host Governments should provide the
and their officials was ripe for codification. If it was Special Rapporteur with information.
codified, it would become the last in a series of codification 30. The CHAIRMAN said that the questions the Special
instruments relating to diplomatic law, which included Rapporteur had endeavoured to answer in his preliminary
the 1961 Vienna Convention on Diplomatic Relations, report would certainly be very useful to the Commission
the 1963 Vienna Convention on Consular Relations, the as a basis for its discussions of the second part of the
1969 Convention on Special Missions and the 1975 topic of relations between States and international
Vienna Convention. The Commission should therefore organizations. He was not certain, however, whether the
request the Special Rapporteur to proceed with his study Special Rapporteur intended consideration of the second
of the second part of the topic of relations between part of the topic to be confined to international organizaStates and international organizations.
tions of a universal character. Clarification of that point
26. Mr. TABIBI congratulated the Special Rapporteur wouldbe useful to the international organizations, specialon his excellent and extremely useful report, which ized agencies and host States which would be requested
contained a wealth of historical and current information to provide information on their practice in regard to the
on the international law relating to the legal status and status, privileges and immunities of international organizations and their officials.
immunities of international organizations.
27. As the Special Rapporteur had pointed out, the 31. Mr. SAHOVIC warmly congratulated the Special
Commission had decided to deal with the practical|aspects Rapporteur on his analytical study, which would enable
of the second part of the topic of relations between States members of the Commission to reflect on the course to
and international organizations because it had believed be followed in taking up the second part of the topic of
that its work would serve the interests of international relations between States and international organizations.
peace and co-operation. The codification and harmoniza- Personally, he agreed in principle with the Special Raption of the rules relating to the status, privileges and porteur's views.
immunities of international organizations were of vital 32. As other members of the Commission had observed,
importance, especially as international organizations now the report under consideration was more than merely
had offices throughout the world, which would greatly a preliminary report. Nevertheless, in his first report, the
benefit from a set of rules applicable on a world-wide Special Rapporteur should also endeavour to propose
scale.
solutions to the problems raised by the codification of
28. In its task of codifying the second part of the topic legal rules relating to the status, privileges and immunities
of relations between States and international organiza- of international organizations. In his preliminary report,
tions, the Commission would be able to benefit greatly the Special Rapporteur had indicated the general evolufrom the experience it had gained in studying the first tion of law on the subject, but he should now proceed
part of that topic and the question of treaties concluded to a much more concrete analysis of the situation, taking
between States and international organizations or between account of new developments. His first task should be
two or more international organizations. It would also to make sure of the value of the existing conventional
be able to base its work on the experience gained over rules on which he intended to base his work. To that end,
the years by the many Governments which were now it was important to make a comprehensive study of
hosts to international organizations. He believed that the practice. It was necessary to avoid drafting provisions
rules to be formulated by the Commission, no matter what which duplicated those already embodied in international
form they took, should protect both the interests of conventions.
host Governments, for which security was of crucial 33. With regard to the point raised by the Chairman,
importance, and the interests of international organiza- he too was not sure to what organizations the rules to
tions, which should be able to continue their work of be drawn up by the Commission would apply. So far,
promoting international peace and co-operation.
the Special Rapporteur had relied largely on decisions
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taken by the Commission when dealing with the first
part of the topic and on the Commission's work on the
question of treaties concluded between States and international organizations or between two or more international organizations.
34. While endorsing the broad outline of the preliminary
report, he wished to emphasize the need to base future
reports on a systematic analysis of existing practice and
legal rules. Only thus would it be possible to prepare
a draft that would arouse the interest of the international
community. Of course, that was no easy task, and he was
not unaware of the reasons for which the Commission
had previously decided to defer consideration of the
subject. In the opinion of the Special Rapporteur, however, most of those reasons no longer existed. He himself
believed that there must still be factors which militated
against such an undertaking or were, at least, calculated
to make the task of the Special Rapporteur and of the
Commission very difficult.
35. Mr. EL-ERIAN (Special Rapporteur) said he could
assure Mr. Sahovic that the future work on the topic
would not consist simply of a compilation of existing
rules but would also include an analysis of practice.
That was why he wished to obtain further information
on practice.
36. The Chairman had raised a most important question,
which called for very careful consideration. During the
Commission's work on the first part of the topic, one
member had been opposed to a set of draft articles that
dealt exclusively with international organizations of a
universal character. Moreover, Mr. Reuter, the Special
Rapporteur on the question of treaties concluded between
States and international organizations or between two
or more international organizations, had advanced good
reasons why the draft articles on that subject should be
more general in scope and should include all international
organizations. Initially, he had been inclined to regard
the present subject as an appendix to the first part of the
topic and, consequently, to confine any draft articles to
international organizations of a universal character.
However, he would like to give much more consideration
to the problem and would prefer to reply to the Chairman's question at a later stage, perhaps in the course of
his summing-up.
37. It was customary in the United Nations to circulate
the texts of draft conventions or questionnaires to Governments in the first instance, though the views of specialized
agencies were sometimes requested on matters of concern
to them. Nevertheless, information could always be
sought from other sources, such as regional organizations.
At the previous session, comments by EEC on the mostfavoured-nation clause had been made available to the
Commission, but had not been listed among its official
documents. In his personal capacity, he could always
contact the legal advisers of regional organizations and
elicit information on their practice. In dealing with the
first part of the present topic, he had obtained much
information from the United Nations and the specialized
agencies, some of it of a confidential nature.
38. The CHAIRMAN said that it was one thing for a
questionnaire to be sent to, for example, the specialized
agencies, but quite another for the Special Rapporteur

to carry out his own research. Unless the Commission
decided to limit the research of the Special Rapporteur—a
decision that would be almost without precedent—there
was nothing to prevent him from obtaining information
from organizations outside the United Nations family.
39. Mr. CALLE Y CALLE warmly congratulated the
Special Rapporteur on his truly excellent report on the
rules governing relations between States and international
organizations, in other words, relations between States
and the bodies they set up to carry out functions which
they could not perform themselves. The subject was
unquestionably of great topical importance for, while it
was true that, for certain matters, earlier historical precedents could be found, the true point of departure was
the Charter signed at San Francisco in 1945. It had been
followed, in 1946, by the Convention on the Privileges
and Immunities of the United Nations and, in 1947, by
the Convention on the Privileges and Immunities of the
Specialized Agencies. As the Special Rapporteur had
pointed out in his report (A/CN.4/304, para. 26), the 1946
Convention was now in force for 112 States. It could
therefore be regarded as truly universal.
40. It might be claimed that it was premature to undertake codification of the rules relating to the status, privileges and immunities of international organizations, their
officials, experts and other persons engaged in their activities who were not representatives of States. It could be
asserted that the question was already regulated by treaties
and, more particularly, by headquarters agreements.
However, he believed that the sooner the subject was
properly regulated, the greater the benefits would be to
both States and international organizations. Thus, from
a variety of different conventions, it was necessary to
select general rules to fill any existing gaps.
41. As to the question raised by the Chairman, he was
inclined to think that the Commission's work should
cover all international organizations and not simply the
United Nations organizations. The rules to be formulated
would certainly be beneficial but it should also be remembered that the Commission's commentaries to sets of
draft articles, the importance of which was not always
fully understood by the General Assembly, had an enormous influence on foreign ministries, universities and law
schools. Those commentaries refined legal thinking. Belief
in a world governed by the rule of law called for propaganda in favour of law; in other words, international
law had to be "sold" in the same way as a commercial
product was sold.
42. Article 2 of the 1975 Vienna Convention specified
that the Convention applied to the representation of
States "in their relations with any international organization of a universal character" and included a number of
safeguard clauses, one of which (paragraph 4) provided
that:
Nothing in the present Convention shall preclude the conclusion
of agreements between States or between States and international
organizations making the Convention applicable in whole or in
part to international organizations or conferences other than those
referred to in paragraph 1 of this article.
The work of the Special Rapporteur and ot the Commission, if it was to take the form of an additional protocol,
would complement the provisions of the 1975 Vienna
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Convention and would therefore have to include a similar
article. The Commission should take a broad view and
should not let itself be bogged down by the problem of
defining an international organization. It was now proceeding on the basis of the simplest possible definition,
namely, that an international organization was an intergovernmental organization. Nor should the Commission
go further into the problem of the legal capacity of
international organizations, although both those matters
were now becoming clearer as a result of decisions by
the International Court of Justice and the very existence
of international organizations.
43. The main task was to guide the development of the
law pertaining to international organizations and to
ensure that its development was orderly and harmonious.
It was essential to prevent the emergence of strange or
hybrid bodies claiming a special status. In short, the
Commission should endeavour to channel, plan and
organize what was a dynamic branch of present-day law.
44. Mr. DADZIE said that, in his masterly report and
oral presentation, the Special Rapporteur had made the
Commission fully aware of all the nuances of the present
subject. He had been particularly interested to note the
Special Rapporteur's comments on experts performing
missions for international organizations. As someone
who had been the representative of a State and, in recent
years, the representative of an international organization
to such important bodies as OAU, he fully endorsed the
Special Rapporteur's comment that it was essential to
study the question of the representation of one international organization in its relations with another.
45. The report clearly established that there was a
sufficiently large corpus of rules for the Commission to
undertake the work of codification.
46. As to the question raised by the Chairman, he
considered that the task of the progressive development
of international law demanded that the rules to be formulated by the Commission should apply to all international
organizations and not exclusively to those of a universal
character.
47. Lastly, he agreed with previous speakers that the
Special Rapporteur should be authorized to proceed
with the topic and thus enable the Commission to complete yet another aspect of its work on diplomatic or
quasi-diplomatic law, which had earned it the greatest
credit in the past.
48. Mr. VEROSTA said that, in his excellent report,
the Special Rapporteur seemed, for good reason, to be
somewhat less optimistic than Mr. Sette Camara and
Mr. Tabibi. At the present stage, the Commission could
not be sure of the outcome of the work. It might take the
form of a convention, an additional protocol to the 1975
Vienna Convention, or perhaps something of even lesser
standing. Mr. Sahovic had been right in saying that it
was important to examine the actual norms mentioned
in the report. Indeed, before proceeding further, the
Commission should perhaps press for a decision by the
Special Rapporteur on whether the draft articles would
be confined to international organizations of a universal
character or would also include regional organizations.
A number of other regional organizations could be in-
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cluded in the list in paragraph 31 of the report, for example, the Organization of the Danube Commission or
OPEC. The treaty between the OPEC States was short
but the headquarters agreement between OPEC and
Austria was quite elaborate.
49. The question arose whether the Commission should
codify existing customary international law or formulate
residuary rules, as in some of the articles of the 1963
Vienna Convention on Consular Relations. In his opinion,
it would be wise, at least at the start, to confine the draft
articles to international organizations of a universal
character. Nevertheless, he was glad to hear that the
Special Rapporteur would attempt to obtain information
from the regional organizations, for without such material
it would not be possible to enlarge the scope of the articles
later, if that course was found advisable. In any event, it
would be a mistake to undertake complete codification
at the present time, for any rules laid down now or in
the near future might well be counter-productive, especially in the case of regional organizations.
50. Mr. SUCHARITKUL said that he fully endorsed
the tentative conclusions reached by the Special Rapporteur in his report, in which he had traced the historical
development of the subject and analysed the opinions
of writers, treaty practice and, to some extent, the internal
legal practice of States. The topic was certainly one in
studying which consideration must be given to the internal
law which constituted State practice.
51. The legal basis for the status of international
organizations and the privileges and immunities accorded
to such organizations or their officials or to representatives
of States attending international conferences was to be
found in the various types of conventions of a general
character—for instance, the 1946 Convention on the
Privileges and Immunities of the United Nations and the
1947 Convention on the Privileges and Immunities of the
Specialized Agencies—and also in various bilateral
agreements, special agreements and headquarters agreements. In addition, a perusal of the United Nations Juridical Yearbook, for example, clearly showed some of the
national legislation which gave effect to the various
conventions and agreements. The status of an international
organization was meaningful only if it was recognized
at two levels: international and national. In other words,
an international organization had to be given full legal
capacity under public international law and it had to be
recognized under the internal law of its member countries,
especially that of the country in which it had its headquarters. An international organization usually entered
into contracts and possessed movable and immovable
property; recognition of its status under internal law was
thus absolutely vital.
52. The privileges and immunities of an international
organization, of whatever type, were necessarily qualified
or limited by the functions of the organization and its
officials. They were limited because the organization and
its officials were not immune from substantive law but
only from jurisdiction. He agreed with the Special
Rapporteur that the topic was ripe for codification but
State practice was not uniform, and it remained to be
seen how well the Commission would be able to define
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the precise nature and scope of the privileges and immunities of all or some international organizations.
53. He too was inclined to believe that the Commission
should consider the privileges and immunities of all
international organizations, and not only those of a
universal character, even if it found many discrepancies
in the practice of States and international organizations.
A study of practice would reveal the existence of some
rather strange rules. For example, in the case of EEC, the
Community's immovable property could be subject to
seizure or even a measure of execution.
The meeting rose at 6.05 p.m.
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Tuesday, 5 July 1977, at 10.10 a.m.
Chairman: Sir Francis VALLAT
Members present: Mr. Ago, Mr. Calle y Calle, Mr.
Dadzie, Mr. El-Erian, Mr. Francis, Mr. Quentin-Baxter,
Mr. Reuter, Mr. Sahovic, Mr. Schwebel, Mr. Sette
Camara, Mr. Sucharitkul, Mr. Tsuruoka, Mr. Ushakov,
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Long-term programme of work

[Item 8 of the agenda]
and
Organization of future work {continued)
[Item 9 of the agenda]
PRELIMINARY REPORT ON THE SECOND PART OF THE TOPIC
OF RELATIONS BETWEEN STATES AND INTERNATIONAL
ORGANIZATIONS {continued) [A/CN.4/304]

1. Mr. SUCHARITKUL, continuing his statement,
said it was gratifying to note that the Special Rapporteur
had raised the question of the place of custom in the law
of international immunities. The Commission was
entering a new phase in the progressive development of
international law for, in considering custom, it would be
examining not only the practice of States but also that
of international organizations. In the case of EEC, the
question of immunity from seizure, attachment and execution had long been controversial in Belgium. That country
was also the host country for NATO, but the Special
Rapporteur had rightly left aside the problem of the status
of NATO forces and Warsaw Pact forces, for the Commission's task would be amply sufficient if it dealt with
civil jurisdiction only.
2. The practice of States was most interesting but also
extremely complicated. For instance, in a number of
recent cases concerning employees of foreign Governments and of international organizations, the courts in
Italy had distinguished between appointments and dismiss als according to the terms of the employment con-

tracts, so that atti di gestione were subject to the jurisdiction of the Italian courts but other acts of appointment
or dismissal were considered as part of the official duties
of international organizations. The mixed courts in Egypt,
mentioned by the Special Rapporteur, could be said to
be among the most advanced in their practice regarding
immunities.
3. One of the leading countries in developing a theory
that immunities could be restricted was France, which had
applied the criterion of the acte de commerce as a result
of cases in which the representative of a particular Soviet
commercial agency in France had been held responsible
not only for the commercial activities of the agency in
question but also for the commercial activities of other
Soviet trading organizations in France. He gave that
example only by way of analogy, however. He did not
believe that the French courts would hold UNESCO
responsible for the activities of other specialized agencies
of the United Nations.
4. The Government of Japan had granted certain
privileges and immunities to the United Nations University, but the University was what might be termed a
lesser organ and its head could not be compared with the
Secretary-General of the United Nations; the scope of his
immunities was restricted by the nature of his functions.
Obviously, the practice of States was of great significance.
National courts sometimes applied the principles relating
to immunities as principles of international law, though
the courts in the United Kingdom regarded those principles as being already incorporated into internal law. The
difficult practice in the United States, resulting from the
recent legislation concerning suits against foreign Governments, would probably have some effect on suits against
international organizations.
5. The ASEAN group of States had come to adopt what
the Special Rapporteur had aptly termed 'customary
practice. ASEAN meetings at various levels had been
granted the traditional or customary privileges and immunities accorded to "similar organizations", though
exactly what was meant by that expression was doubtless
open to different interpretations. His own country, Thailand, afforded an example of a particularly rich experience
in State practice, as was shown by the arrangements made
for ESCAP, the Southeast Asian Ministers of Education
Secretariat and SEATO (an organization which had
recently been dissolved but nonetheless, for the purpose
of legal studies, gave a complete picture of the formation
of headquarters agreements and bilateral arrangements).
6. At the present time, there were a number of conflicting tendencies. One was to expand the number of beneficiaries of privileges and immunities because of the
proliferation of international organizations, while another
was to restrict such privileges and immunities to the
barest minimum. It should be possible to establish a
uniform minimum standard necessary for the performance
of the official functions of international organizations.
Those organizations did not regard themselves as sovereign and their immunities were not based on sovereignty.
However, a close examination of the problem would
reveal two analogies: the immunities accorded to an
organization and its officials might be compared to State
or sovereign immunities, whereas the immunities granted
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to permanent representatives were more in the nature of
inter-State diplomatic immunities.
7. The test for arriving at such a conclusion was the
test of waiver. If the immunities of the international
organization or its officials were involved, they clearly
belonged to the international organization whereas, if the
immunities of the permanent representatives or representatives of member States were involved, they belonged
mainly to the individual sending State. In the case of a
breach of international obligations, there would be two
co-plaintiffs: the international organization and the
sending State. Waiver was a very convenient institution
which would help to solve a large number of problems.
Mr. Tabibi had been right to point out in the previous
meeting the difficulties faced by host Governments,
particularly those of developing countries. Many practical
measures would have to be devised in order to give effect
to the minimum requirements for immunities.
8. Mr. REUTER said he associated himself with the
congratulations addressed to the Special Rapporteur on
his work, which, like its author, was characterized by
knowledge, wisdom and modesty. As the Special Rapporteur responsible for another topic, he had more than
once benefited from the advice, information and encouragement of Mr. El-Erian, who had always carried out his
duties as Special Rapporteur to the best of his ability,
even in the most difficult circumstances.
9. As to the substantive matters discussed in the report,
he had full confidence in the Special Rapporteur and
agreed with him that the subject under study had nothing
in common with that of treaties concluded between States
and international organizations or between two or more
international organizations. The drafting of articles relating to treaties to which international organizations
were parties must necessarily remain within the sphere
of general public international law. For such treaties did
exist, and they were subject to rules which could not be
the rules of any international organization; an international organization, by definition, would not agree to
conclude a treaty with another international organization
if it had to submit to the rules of that other organization.
The 1975 Vienna Convention1 had an entirely different
object. In that sphere, special rules of international law
existed for each organization, so that it had not been a
matter of drafting rules which had originally been rules
of general international law but of unifying rules of
special international law. For the second time, the Commission was preparing to undertake such work for the
unification of public international law, the results of
which would correspond to the unification of private
international law.
10. In those circumstances, he would be inclined to
answer the Chairman's question 2 by saying that the wider
the circle of international organizations covered, the
greater the number of special laws unified and, consequently, the more complete the Commission's work.
From the point of view of the unification of law alone,
such should indeed be the Commission's object but, on
the other hand, it must show moderation and reason. It

could not expect at the outset to unify the law of every
individual international organization in existence. It was,
of course, desirable that it should succeed in doing so
but that seemed unlikely. It might be that conclusions
similar to those which the Commission had been obliged
to accent in its earlier work and at the United Nations
Conference on the Representation of States in their
Relations with International Organizations (Vienna,
1975) would again be unavoidable.
11. Moreover, it was not so much between the universal
or regional character of international organizations that
it was necessary to distinguish as between the major
administrative and political organizations, such as the
United Nations and its specialized agencies and the everincreasing number of organizations of a more or less
operational character which performed banking or commercial functions. As Special Rapporteur responsible for
the study of treaties to which international organizations
were parties, he had examined the five UNCTAD volumes
on economic co-operation and integration among the
developing countries.3 He had noted that the question of
the privileges and immunities of the bodies concerned was
discussed there, and that certain analogies could be drawn
with the main specialized agencies, though at first sight
the position of an organization such as WHO was not
at all the same as that of a body such as the African
Development Bank. That was why it was important not
to set limits to the Special Rapporteur's work. It might,
however, be considered advisable, at least to start with,
to confine that work to organizations in the United
Nations system since the Commission itself was one of
them. Admittedly, the United Nations had set up regional
organizations which carried out certain operational activities, but it was for the Special Rapporteur to delimit
the scope of his subject.
12. Other limitations would probably be necessary, as
was clear from the questions reviewed by the Special
Rapporteur in his preliminary report. As to the so-called
customary rules, he had the most serious reservations. As
Mr. Sucharitkul had pointed out, it was not unusual for
agreements relating to organizations, particularly those
of an economic nature, to be signed in haste and to
contain a general reference to the "customary privileges
and immunities" which those bodies would enjoy. But it
was not unusual for it to be stipulated that that question
would be the subject of an additional agreement, so that
not much was really gained. An illustration was provided
by the privileges of an international official, the granting
of which depended upon the functions of the international
organization. A customary rule could be considered to
exist according to which the privileges and immunities of
an international official were based on, and limited by,
the requirements of his functions. That was a very general
rule, however, and it was necessary to ascertain, for example, whether the organization was obliged to suspend
those privileges and immunities when the functions were
not being exercised. If so, by what criterion could it be
determined that the functions were no longer involved?
There was a wealth of jurisprudence on the liability of
3

1

See 1452nd meeting, foot-note 7.
2
Ibid., para. 30.

209

"Economic co-operation and integration among developing
countries: Compilation of the principal legal instruments" (TD/B/
609/Add. 1).

210

Yearbook of the International Law Commission, 1977, vol. I

international officials in case of traffic accidents and the
Commission's work would only be useful if it managed
to work out rather more specific formulae than those
generally used.
13. The question of the privileges and immunities of an
international organization was linked with that of the
privileges and immunities of an international official, but
the latter raised delicate problems, including tax problems, which States were loath to discuss. Indeed, some
States refused their own nationals who were officials of
international organizations the privileges and immunities
they granted to international officials of other nationalities. That situation had led to many compromises in the
United Nations. He therefore considered that a few
problems should be selected for consideration at the first
stage, such as those concerning international organizations, and that the much more delicate problems, such as
those relating to international officials, should be left
till later. It was true, in regard to the latter, that a work
of co-ordination was going on within the United Nations,
as Mr. Tabibi had said at the previous meeting, but it
did not seem possible or desirable to draw up unified
rules on the matter which would be applicable to a very
wide circle of international organizations. The topic, like
that of State succession, covered a vast area and the
Special Rapporteur should be given wide discretion so
that he could start with the most tractable problems.
14. Mr. FRANCIS said that the Special Rapporteur's
highly instructive report had usefully traced the historical
background to the emergence of the status of international
organizations and their privileges and immunities. It was
difficult to see how the Commission could avoid, or be
made to avoid, proceeding further with the present topic,
which brought into sharp focus the need to complement
other branches of law already codified by it. The growth
of the legal status of international organizations and the
privileges and immunities granted to them and to their
officials resulted from the enlightened interplay of the
foreseeable requirements of international organizations
and the fundamental requirements of the internal law of
States.
15. Over the years, a wide range of customary rules had
emerged and no one could deny that, at the present time,
a large body of such rules was applicable to international
organizations and to their accredited officials. Some years
ago, when he had been the legal adviser of the Ministry
of Foreign Affairs in his country, a representative of OAS
had arrived in Jamaica to establish a regional office. At
that time, there had been no question but that, even in
the absence of an agreement, the representative of the
organization was entitled to certain basic privileges.
Customary law unquestionably played an important role
in the present topic and it had been dealt with most
constructively by the Special Rapporteur.
16. Again, the report mentioned the lack of uniformity
in the treatment not only of experts on missions for
international organizations but also of persons having
official business with international organizations, who
were generally granted the right of transit. In that connexion, the important question was whether, in view of
the functional needs of international organizations, the
right of transit was sufficient. In his opinion, persons in

such a position should be afforded a measure of protection
that went beyond the right of transit.
17. As to the diversity of practice, the Special Rapporteur had emphasized the need to consolidate the situation
and had mentioned that the 1975 Vienna Convention was
confined to international organizations of a universal
character. In dealing with the present subject, the Commission should use a blend of caution and realistic imagination. Clearly, there was a lack of uniformity among
existing international organizations regarding the application of privileges and immunities, and the Commission
would try to establish a body of rules applicable to all
organizations. But it should at the same time cast a wider
net that would take in regional organizations, and determine whether matters of general significance could not also
find a place in a draft convention. For example, the role
of experts was now very different from that envisaged
in 1946 or 1947.
18. The Special Rapporteur had pointed out that it
would be useful to obtain more complete and up-to-date
information from the specialized agencies. Almost
certainly, it would be possible in the end to arrive at
conclusions acceptable to all the members of the Commission, which would go to make up a body of rules that
were not confined entirely to international organizations
of a universal character.
19. Mr. SCHWEBEL said that, coming as he did from
a country which was host to a large number of international organizations, he had been particularly interested
in the excellent report under discussion. Everybody agreed
that international organizations must have the functional
privileges and immunities necessary for the performance
of their tasks. Yet, as Mr. Sucharitkul and Mr. Reuter
had wisely cautioned, a reasonable balance should be
struck between the privileges and immunities of international organizations and the jurisdiction of host States
20. It was particularly important to bear in mind the
limited character of privileges and immunities because of
the popular reaction to what was often considered an
undue extension of them. The popular press often drew
attention to what were, in fact, trivialities but none the
less aroused unjust animosity towards international organizations and, indeed, towards international co-operation
in general. The real problem, of course, related to diplomatic privileges and immunities, not to those accorded
to the secretariats of international organizations.
21. Reference had rightly been made to road traffic
accidents. Few things aroused such interest as traffic
accidents involving diplomats or officials of international
organizations who pleaded immunity. Clearly, a balance
had to be struck, not only for reasons of equity but also
in order to improve the popular image of international
organizations—a matter which could not be lightly discounted.
22. Consideration must, naturally, also be given to the
jurisdiction of the host State, for it would be pointless to
prepare a draft treaty which Governments would not
ratify. Like all the members of the Commission, he had
the greatest confidence in the scholarship of the Special
Rapporteur and in his objectivity in carrying out his task.
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23. Mr. QUENTIN-BAXTER expressed his gratitude
for the information supplied in what was modestly
described as a preliminary report and for the much-needed
reassurance given to the Commission by the Special
Rapporteur when it was taking up such an amorphous
subject. Indeed, each of the subjects listed in chapter IV
of the report was one that might challenge the collective
wisdom of the members of the Commission.
24. At the doctrinal level, the nature of custom in its
application to international organizations was clearly a
matter of great difficulty and complexity. At the level
of common sense, however, it was plain that States had
developed some customary rules or common conceptions
in their approach to international organizations and
officials. Mr. Sucharitkul, drawing upon a prodigious
knowledge of the question of privileges and immunities,
had revealed the immensity of some of the problems that
might arise. It would be wise for the Commission to move
tentatively, allowing time for State practice to develop,
and to preserve a sense of priorities which would rank
sovereign immunities above the equally difficult problems
concerning the immunities of officials of international
organizations. The Special Rapporteur had emphasized
that the Commission preferred to follow an empirical
method and to deal with problems which were of immediate practical interest to States and for which there was
at least a reasonable possibility of an agreed solution.
The present topic was pre-eminently one which called for
such a low-key approach and the Special Rapporteur was
pre-eminently the man to guide the Commission in its
endeavours.
25. The subject had been rightly described as one which
fell within the field of diplomatic law and did not raise
the enormous theoretical problems that surrounded the
question of the personality, capacity and role of international organizations. It was too early to establish the
definitive scope of further work on the subject, and he
fully shared the view that the Commission should begin
by considering organizations in the United Nations system. Nevertheless, he believed that the value of the draft
would greatly depend on whether other smaller, regional
organizations could relate it to their own circumstances
—in other words, on whether it was a draft which would
help them to understand the essential laws of their own
existence and of their relationship to States.
26. At the same time, it was his impression that the
Commission, in reporting to the General Assembly,
sometimes failed to stress the organizational implications
of its work. Not infrequently, the Sixth Committee decided
to embark on major projects that made great demands
on the resources of the Codification Division, on which
the Commission itself was also heavily dependent.
Consequently, if the Sixth Committee was not aware of
those organizational implications, it was only too evident
that the Fifth Committee would not be able to grasp the
relationship between the Commission's projects and the
underpinning required to sustain them.
27. He therefore welcomed the prudent manner in which
the Special Rapporteur had drawn up his preliminary
report. The aim was not to attract a massive flow of
information but to work towards drafts that would elicit
a response from Governments and international organ-
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izations. The best course would be to proceed gradually,
and the Commission might well find sufficient reward at
the end of its inquiries if it pursued them gently.
28. Mr. TSURUOKA said he wished to be associated
with the congratulations addressed to the Special Rapporteur, whose qualities were a guarantee of success.
29. With regard to the report (A/CN.4/304), he assumed
that the Commission intended to draw up an international
legal instrument designed to promote the activities of
international organizations, which were rendering increasingly valuable services to the peace and prosperity
of States and to the well-being of peoples in many fields.
Personally, he was in favour of compromise for he
believed that it was necessary to work out general rules
which were simple and well balanced. Detail and inflexibility were enemies of the Commission's work.
30. The rules drawn up by the Commission were not
entirely residuary. As Mr. Bartos, the former Special
Rapporteur for special missions, had pointed out when
submitting his draft articles,4 there was a minimum
number of imperative rules, even when the subjects of
international law concerned were left wide latitude, and,
where the status and the privileges and immunities of
international organizations were concerned, the Commission was not going to leave the field entirely open to the
independent will of those concerned. That was an additional reason for formulating simple rules and seeking
compromise solutions. Such solutions were also dictated
by the fact that, in that sphere, the rules were evolving
so much that it was difficult to foresee where the trend
would lead. Moreover, it was necessary to consider the
interests both of those who benefited from privileges and
immunities and of those who granted them. In that connexion, he pointed out that the question of the privileges
and immunities to be granted to the United Nations
University at Tokyo and to the members of its staff had
been the subject of heated discussion in the Japanese
Government. It was necessary to find solutions that
offered a compromise between theory and pragmatism. In
some cases, the Commission should not hesitate to engage
in progressive development of international law.
31. He was in favour of limiting the scope of the study,
if only because the Commission would not have time to
draw up rules applicable to all international organizations.
The rules governing international organizations were very
numerous and diverse. To overcome the disadvantages
of limiting the subject, the Commission could draft an
article similar to article 3 of the Vienna Convention on
the Law of Treaties,5 reserving wider application of the
instrument. Finally, it was necessary to decide not only
which international organizations should be covered but
also to which officials of international organizations the
future draft articles should be addressed. One question
to which the Special Rapporteur had referred and which
4
See, for example, Yearbook ... 1964, vol. 1, pp. 15 and 19,
725th meeting, paras. 2 and 49.
5
For the text of the Convention, see Official Records of the
United Nations Conference on the Law of Treaties, Documents of
the Conference (United Nations publication, Sales No. E.70.V.5.),
p. 287.
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should be clarified some time was the precise status of the
members of the International Law Commission.
32. Mr. USHAKOV said that there were nearly 300
international organizations, which included organizations
of a universal character, such as the United Nations and
the organizations attached to it and regional organizations. Those organizations had their headquarters in the
territory of a member State or a non-member State, such
as Switzerland, and some of them even had permanent
organs in the territory of other States. Consequently, the
topic of relations between States and international organizations was extremely important for the whole of the
international community, for over half the States in the
world were now host States. The headquarters of CMEA
was in Moscow and almost all the socialist countries had
the headquarters of an international organization in their
territory.
33. Besides the problem of relations between States and
international organizations, it was also necessary to study
the problem of relations between international organizations, for many of them had representatives attached to
other international organizations. For instance, CMEA
had a permanent observer at the United Nations General
Assembly in New York. The question which arose in both
cases, and which had not yet been settled, was that of
the legal status and privileges and immunities of the representatives of international organizations. There was
already a wealth of practice and well-established customary and conventional rules on the subject, deriving from
the headquarters agreements concluded between States
and international organizations. However, relations
between States and international organizations differed
widely from one headquarters agreement to another, and
the rules governing them should be unified.
34. The existing rules of diplomatic law were not imperative rules but always subsidiary or residuary rules.
There was thus no risk of their being too rigid or too
flexible because international organizations and States
could derogate from them. He did not think that they
were always special rules since they were based on the
common principle that an international organization, in
order to exist, must enjoy a special status in the State,
whether a member or a non-member, in whose territory
it had its headquarters. For without a headquarters agreement establishing that status, an international organization could neither exist nor operate as such. The privileges
and immunities of the officials of an international organization were also indispensible for its existence and operation. That was a general rule on which all relations between
States and international organizations were based.
35. He thought that the question of the status of international organizations was ripe for codification and that
the Commission could find a general basis for the work
in the existing conventional and customary rules. It was
too soon to decide whether the study should be confined
to international organizations of a universal character.
Before taking that decision, the Commission should
consult the United Nations, the specialized agencies and
States in order to ascertain their views and obtain information.
36. The CHAIRMAN, speaking as a member of the
Commission, congratulated the Special Rapporteur on

his brilliant report, which contained the many elements
of scholarship that were necessary to enable the Commission to adopt a balanced approach to the study it
would undertake.
37. In paragraph 59 of his report, the Special Rapporteur had referred to the views expressed in Parliament
by the Minister of State during the introduction of the
1944 British Diplomatic Privileges (Extension) Act. Those
views had, however, been expressed at a very early stage
in the development of thinking on the status, privileges
and immunities of international organizations, and since
that time there had been many developments in statute
law. At present, there was little doubt that the predominant view in United Kingdom Government circles was that
the functional approach was the right one and that the
source of the privileges and immunities of international
organizations lay in the relevant agreements. The wealth
of treaties and legislation which had appeared since 1944
had had a definite impact on the basic theory of the
status, privileges and immunities of international organizations, and it was now generally agreed that organizations enjoyed privileges and immunities in order to
exercise the functions entrusted to them.
38. There was, however, some fear of uniformity because
it was thought that, once uniformity had been achieved,
international organizations might obtain maximum rather
than minimum privileges and immunities. For example, as
Mr. Tsuruoka had pointed out, parliaments, ministries of
justice and ministries of finance often looked with great
suspicion on the privileges and immunities accorded to
international organizations and their officials. Mr. Sucharitkul had referred to the possibility that the rules to be
formulated by the Commission might constitute a kind
of minimum standard. That possibility would also involve
a risk, however, because a minimum standard might
encourage international organizations established in the
future to ask for the minimum and then more. He was
therefore of the opinion that the Commission would be
right in not trying to codify every aspect of the status,
privileges and immunities of international organizations.
39. He shared the view that the Special Rapporteur
should be asked to proceed with his study of the second
part of the topic of relations between States and international organizations. He noted that the question had
been raised whether the study should be confined to
relations between States and international organizations
of a universal character. That question had not been
answered during the discussion and his own view was
that it was not a question which the Commission could
answer at present; it would require further investigation
and the advice and guidance of the Special Rapporteur.
40. As to the question of the materials to be examined
by the Special Rapporteur, he fully agreed that the
further consultations recommended in paragraph 78 of
the report should be carried out. The Special Rapporteur
should also be given the fullest freedom to examine any
material he thought might be useful, whether it related to
organizations of a universal character, members of the
United Nations family, regional organizations or other
types of organization. The Special Rapporteur should
examine a good deal of national legislation in order to
arrive at some conclusions concerning the relationship
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between international organizations and the exercise of
State jurisdiction, for it was through a study of the
interplay of international treaties and national legislation
that the Commission would be able to decide which rules
should be included in a codification instrument.
41. With regard to the subject-matter of the study, he
noted that most members of the Commission assumed
that it would deal with the effect of the existence and
operation of international organizations in the territory
of States; in other words, with the effect or lack of effect
of internal law on international organizations, not with
the international relations of organizations and States or
the international relations of organizations inter se. He
drew attention to that assumption in order to stress the
fact that, at present, it would be unwise for the Commission to place undue restrictions on the subject-matter of
the study. Moreover, if that assumption was correct, it
would mean that the study should deal with three basic
questions, namely, the capacity or status of international
organizations in internal law, the privileges of international organizations and the immunities of international organizations.
42. He had specially mentioned such capacity because
he thought that one of the basic questions to be answered
in the study was whether an international organization
had legal capacity to contract within the system of internal
law and to act as a body corporate by virtue only of its
establishment and existence. He was particularly aware
of the importance of that question because, in the United
Kingdom, it had had to be decided whether a commodity
council, to which the relevant agreement had accorded
only the capacity of a body corporate with no privileges
and immunities, was governed by United Kingdom
legislation, which dealt essentially with capacity in the
context of privileges and immunities. Although that
problem had been solved by the adoption of the necessary
Order in Council, it had clearly shown that the question
of the capacity or status of an international organization
was separate from the question of its privileges and
immunities.
43. In that connexion, he thought the study should deal
with the scope and content of Articles 104 and 105 of the
Charter of the United Nations, which also made a
distinction between the legal capacity necessary for the
exercise of the Organization's functions and the privileges
and immunities necessary for the fulfilment of its purposes.
It should also be borne in mind, however, that, if the
study dealt with the status, privileges and immunities of
an international organization itself, as distinct from those
of its officials and experts, it would be moving away from
diplomatic law and towards the subject of State immunity,
which the Commission had not yet examined but which
it might take up as a topic parallel to that being studied
by the Special Rapporteur. Although there was, in a
sense, a parallel between State immunity and the immunity of an international organization, there was also
a very fundamental difference between those two concepts,
for State immunity was based on the idea of a State's
sovereignty and absolute immunity from foreign jurisdiction, whereas the immunity of an international organization derived from its constitutent instruments and any
relevant agreements that conferred on it the privileges and

immunities necessary for the exercise of its functions. The
parallel between those two concepts could be seen, however, in cases where, for example, local courts dealt with
questions of immunity and of waiver in very much the
same manner for international organizations as for States.
44. Mr. EL-ERIAN (Special Rapporteur) said that, in
referring to the example of the 1944 British Diplomatic
Privileges (Extension) Act, Sir Francis Vallat had been
quite right in pointing out that many developments had
taken place since 1944 and that it was now generally
agreed that a functional approach should be adopted in
studying the question of the status, privileges and immunities of international organizations. He had given
that example in his report mainly in order to show that
the origin of the law relating to the status, privileges and
immunities of international organizations was not entirely
conventional in nature
45 He fully agreed with Sir Francis Vallat that the study
should deal with the question of the capacity of international organizations in internal law as distinct from the
question of their privileges and immunities. In addition,
he thought that a further distinction should be made
between the legal capacity of international organizations
themselves and the legal capacity of their officials, experts
and other persons conducting official business on their
behalf. Thus, one of the Commission's main concerns
would be the problem of the representation of an international organization in the territory of a State and the
status it should enjoy in order to exercise its functions
if it sent a representative to another organization in the
territory of another State.
The meeting rose at 1 p.m.
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1. Mr. EL-ERIAN (Special Rapporteur), summing up
the discussion, said that the comments made and the
views expressed had done much to clarify the approach
to be adopted. Mr. Tsuruoka, speaking at the 1453rd
meeting, had rightly pointed out that the main purpose
of the study would be to produce a useful codification
instrument. Mr. Sahovic (1452rd meeting) had stressed
the need for an analysis of the practice of States and
international organizations and its impact on the United
Nations system. Mr. Reuter (1453rd meeting) had drawn
attention to the need to take account of the particularities
of diplomatic law in its application to relations between
States and international organizations. Mr. QuentinBaxter (1453rd meeting) had said that the Commission
should adopt a cautious approach in its study of the topic,
while Mr. Francis (1453rd meeting) had advocated a
combination of caution and boldness, and Mr. Sette
Camara, Mr. Calle y Calle and Mr. Dadzie (1452nd
meeting) had spoken in favour of a vigorous and daring
approach. Mr. Schwebel (1453rd meeting) had emphasized
the need to reconcile the functional requirements of international organizations and the security interests of host
States, and Mr. Ushakov (1453rd meeting) had pointed
out that, in view of the many conferences and meetings
of international organizations and their organs held
throughout the world, all the member States of the
United Nations were or might be host States, whose
interests should be taken into account in the study.
2. It had been maintained by Mr. Sahovic that, although
the preliminary report seemed to deal mainly with treaty
law, the future study should concentrate on the impact
of practice on the functioning of international organizations, particularly in view of the increasingly important
role they played in international life. In paragraphs 57 to
62, he had rather briefly discussed the place of custom
in the law of international immunities; he would deal
more fully with that question in the next report he submitted.
3. With regard to the scope of the study, it had been
stressed that the Commission should concentrate on the
formulation of basic residuary rules without going into
the details of specific cases. Thus, the problem the Commission would have to face would be that of striking a
balance between the need to identify the gaps to be filled
in the practice, as it had developed since the adoption of
the 1946 and 1947 conventions on the privileges and
immunities of the United Nations and of the specialized
agencies, and the need to avoid excessive detail so as not
to hinder the development of the international law relating
to the legal status, privileges and immunities of international organizations. In that connexion, Mr. Reuter
had said that the Commission would face a difficult task
in trying to formulate basic rules to govern every aspect
of the status, privileges and immunities of the many
different types of international organization that now
existed. Mr. Ushakov, however, believed that the Commission would, in fact, be able to formulate a set of
residuary rules on the basis of a thorough and cautious
study of general international law as distinct from
conventional law.
4. Several members of the Commission had also stressed
the need to decide whether the study should cover only

organizations of a universal character belonging to the
United Nations system or whether regional organizations
should also be included. He thought it was too early to
settle that question, since it was only when the basic
rules had been formulated that it would be possible to
see whether or not there were any general rules which
could be applied to all international organizations, including the operational regional organizations referred to
by Mr. Reuter. On that question, Mr. Ago had advised
against any undue restriction of the scope of the study,
pointing out that the future draft articles should provide
as broad a basis as possible for the discussions of an
international conference convened to adopt a convention.
5. As to the subject-matter of the study, Mr. Reuter had
taken the view that, as a first step, the Commission
should study only the legal status, privileges and immunities of organizations. In the preliminary report,
however, it was suggested that the future study should
also deal with the question of the privileges and immunities of international officials, experts and other persons
engaged in the activities of international organizations
and with that of the status of representatives sent by one
organization to another. In any event, those were questions on which the Commission could take a decision at
a later stage.
6. In his introduction to the preliminary report, he had
not taken a stand on the question of the form which a
future codification instrument might take. The Commission's Statute provided for many different types of instrument (convention, additional protocol, code or declaration), but that was also a matter on which the Commission
could take a decision later.
7. Several members of the Commission had referred to
specific examples of international organizations and
organs which should be included in the material he would
study. Mr. Sucharitkul had suggested (1452nd meeting)
that he should also study the internal law of States. He
would take those suggestions into account and include
in his study additional information available on internal
law and on such bodies as UNDP, CMEA, OPEC and
the Danube Commission. He would be grateful to the
United Nations Secretariat for any help it could give him
in obtaining additional information on subsidiary bodies
of the United Nations, various regional organizations and
the internal law of States.
8. He thought that the members of the Commission
were in favour of undertaking a study on the second part
of the topic of relations between States and international
organizations, and that they supported the recommendation he had made in paragraph 78 of his preliminary
report, namely, that the United Nations and the specialized agencies should be requested to provide him with
up-to-date information on the practice they had followed
during the past 13 or 14 years. The Commission also
seemed to agree that he should be authorized to use any
available material and information relating to organizations of a universal character and to regional organizations. It had reached tentative agreement on the structure
of the study, which would, for the time being, relate both
to the privileges and immunities of international organizations themselves and to the privileges and immunities
of international officials, experts and other persons
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engaged in the activities of international organizations.
As suggested by Sir Francis Vallat (1453rd meeting), he
would also consider the question of the legal capacity of
international organizations. Subsequently, the Commission would have to decide whether a future codification
instrument could include provisions on the legal status
and immunities of international organizations without
entering into the broader topic of State immunity.
9. He thanked the members of the Commission and the
Secretariat for their assistance in the preparation of his
preliminary report and for the encouragement they had
given him to proceed with the task. In making his study,
he would try to strike a balance between practice and
theory and to reconcile the different approaches to the
second part of the topic of relations between States and
international organizations.
10. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
authorize the Special Rapporteur to continue his study
of the second part of the topic of relations between States
and international organizations; to prepare a further
report, which would be based on the guidelines laid down
in the preliminary report (A/CN.4/304) and would take
account of the views expressed and the points raised
during the discussion; and to seek additional information
on the topic from the United Nations, the specialized
agencies and regional organizations.
// was so agreed.

State responsibility (A/CN.4/302 and Add. 1-3)
[Item 2 of the agenda]
DRAFT ARTICLES SUBMITTED BY THE SPECIAL RAPPORTEUR

20 (Breach of an international obligation calling
for the State to adopt a specific course of conduct)

ARTICLE

11. The CHAIRMAN invited the Special Rapporteur
to introduce his sixth report (A/CN.4/302 and Add. 1-3)
and, in particular, his draft article 20, which read:
Article 20. Breach of an international obligation calling for
the State to adopt a specific course of conduct
A breach by the State of an international obligation specifically
calling for it to adopt a particular course of conduct exists simply
by virtue of the adoption of a course of conduct different from that
specifically required.

12. Mr. AGO (Special Rapporteur) said that, especially
to facilitate the task of the new members of the Commission, he would begin by briefly tracing the history of
codification work on State responsibility.
13. The first attempt had been made at the Conference
for the Codification of International Law (The Hague,
1930), which had studied State responsibility for the
breach of international obligations solely in regard to the
treatment of foreigners, whether natural or legal persons.
When the Commission had taken up the topic, it had
done so initially in that form, since the study of State
responsibility by legal theorists had traditionally been
linked with the treatment of foreigners. The Commission
had soon come to realize, however, that to approach the
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subject in that way would mean in fact codifying the law
relating to foreigners, in other words, the primary rules
of international law, which imposed on the State international obligations concerning the treatment of
foreigners, rather than the rules relating to international
responsibility arising out of the breach of those primary
rules. The 1930 Codification Conference had failed largely
because it had confused the definition of the primary
rules of international law on the treatment of foreigners
with that of the consequences of breaking those rules.
14. With the support of the General Assembly, the Commission had therefore decided, in 1963, to adopt a new
approach, which had been summed up by the formula
"all the responsibility and nothing but the responsibility".
It was then that it had decided not to associate the study
of State responsibility with any particular matter, such
as the treatment of foreigners, but to consider responsibility as a consequence of the breach of any kind of
international obligation. The matter of the law relating
to foreigners was in fact so controversial that it accounted
for the failure of the 1930 Conference, which had been
unable to agree in particular on the question whether the
treatment accorded by a State to foreigners should be the
same as it granted to its own nationals or should be
measured by a special standard. In short, the Commission
had decided not to deal with the definition of the primary
obligations of international law, but merely to presume
the existence of those primary obligations and to consider
only those obligations which were termed secondary
because they followed the primary obligations chronologically and were created by a breach of those primary
obligations. The Commission had also decided to follow
the suggestions of the General Assembly, that the study
of responsibility should not be confined to the breach of
obligations concerning the treatment of foreigners but
should include the breach of existing obligations in other
fields, some of which were even more important for
relations between States.
15. In deciding to focus its attention on the codification
of general rules of State responsibility, which were applicable in whatever sphere the breach of an international
obligation had occurred, the Commission had not intended
to neglect the work already done. However, it had been
obliged at the same time to take account of the consequences which the recent evolution of certain primary
rules, in one field or another, might have for the purposes
of codification of the rules of responsibility. It was fully
conscious of the need to take into consideration any
evolution which had been completed and also, where
evolution was still in progress, to engage where necessary
in the progressive development of international law.
16. Those decisions had occupied the Commission up
until 1967. During the next few years, it had drawn up
the plan of its study and decided on the criteria to be
applied, the method of work to be followed and the
terminology to be used. With the approval of the General
Assembly, it had then worked on the preparation of a
draft convention using the method it had already followed
for a long time. However, it did not necessarily follow
that a convention would finally be adopted. It would be
for the General Assembly to make a final decision in that
connexion as between the various possibilities open to it.
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17. The Commission had also decided to confine its
study strictly to international responsibility for internationally wrongful acts, not because it was indifferent
to the very serious problem of so-called responsibility for
risks or for lawful acts but because those two categories
of responsibility were quite different and should be dealt
with separately. The first category had its origin in the
breach of a primary obligation whereas the second came
under the primary rules themselves. It was probably due
to the poverty of legal language that the one term
"responsibility" was used to designate two quite different
ideas. In that connexion, it should also be remembered
that activities which were lawful at one time might
subsequently become unlawful. Such a change depended
on the universal conscience.
18. As to the distinction between primary rules, which
imposed international obligations on States in different
areas, and secondary rules, which established the consequences of a breach of such obligations, common sense
should be applied. There was certainly no need for the
Commission to define within the context of codification
of responsibility the content of primary obligations. If it
wanted to do so, considering that State responsibility
could arise from the breach of any international obligation, the Commission would inevitably have to cover the
whole of international law. It did not follow, however,
that the content or nature of international primary
obligations had no bearing on international responsibility.
That point had come to the Commission's attention the
previous year, when it had envisaged making a distinction
between internationally wrongful acts according to their
seriousness, and had been led to refer to the content of
international obligations and to take into consideration
their importance for the interests of the international
community as a whole.1 At the present session, it would
also have to refer, if not to the content of primary
obligations, at least to the form they took and the way
in which they imposed their requirements on States.
19. Reviewing the articles thus far adopted by the Commission,2 he pointed out that the four articles in chapter I
stated general principles, while articles 5 to 15 in chapter II
concerned the objective element of an internationally
wrongful act and set out the conditions of existence of an
"act of the State" under international law. In taking up
chapter HI in 1976, the Commission had turned its
attention to the objective element of an internationally
wrongful act, namely, the breach of an international
obligation. In article 16, the Commission had generally
defined the circumstances in which there was a breach
of an international obligation. In article 17, it had stated
the principle of the irrelevance of the origin of the international obligation breached for the purposes of the qualification of the act committed in breach of that obligation
as internationally wrongful, while in article 18 it had laid
down the requirement that the international obligation
must be in force for the State at the time the act that
was to be qualified as internationally wrongful was
performed, and had established the consequences of that
1
Yearbook ... 7975, vol. II (Part Two), p. 71, document A/31/10,
para. 69.
2
Ibid., pp. 73-75, document A/31/10, chap. Ill, sect. B, subsect. 1.

basic principle in relation to the various types of act of
the State.
20. At the end of chapter III, it would have to revert
to a question linked to article 18, namely, the duration
of an internationally wrongful act. For the duration might
determine the amount of reparation due, and the answer
to the question whether a given internationally wrongful
act fell within the jurisdiction of particular courts or
commissions, whose competence was often limited by
their constituent instruments to acts committed before or
after a certain date.
21. In 1976, the Commission had considered whether
it would be advisable, in referring to the content of international obligations, to make distinctions according to
the degree of seriousness of the breach of certain obligations in relation to the breach of other obligations. After
clearly indicating that the breach of any international
obligation constituted an internationally wrongful act, it
had stated that, according to the present conviction of
States, as reflected in certain international instruments
now in force, there were international obligations whose
observance was of such concern to the international
community that their breach constituted a crime in the
eyes of that community taken as a whole. The concept
of an "international crime" had then been contrasted
with that of an "international delict", which was applied
to the breach of other obligations. The Commission had
for the time being refrained from examining the consequences of that distinction for the regime of international
responsibility. At a later stage, it would be necessary to
establish whether the breach of a given international
obligation entailed a reparation or a sanction, and to
determine the active subject of responsibility. In other
words, it had to be determined whether only the injured
State was entitled to invoke responsibility or whether
some other subject of international law, in particular an
international organization, had the same right.
22. In 1976, the Commission had thus considered the
conclusions that could be drawn from the content of an
international obligation to determine the existence of a
breach. It had emphasized the importance of that content
for the international community, in particular from the
standpoint of the maintenance of international peace and
security, the independence of States, fundamental human
rights or the safeguarding of certain resources common
to all mankind. Other factors might come into play,
however, and give rise to distinctions regarding the breach
of international obligations. It might be the nature of
the obligation, the form it took, rather than the content
that could be taken into consideration: how and in what
form the obligation applied to States and what it required
of them. In that respect, international obligations differed.
Sometimes an international obligation, with a view to
achieving the aim set out, not only indicated the required
objective to the State but also specified the means by
which the State was to achieve it. On the other hand, it
might simply require the State to achieve a certain result,
leaving it free to choose the means at the internal level.
In the former case, the State was specifically required to
take certain legislative, executive or judicial measures or
to refrain from them; in the latter case, the State had
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merely to achieve the required result but was free to use
the means it chose.
23. Legal doctrine had long made that distinction,
emphasizing that in certain fields obligations of the latter
type were much more common. There were, however,
many examples of obligations of the former type. For
instance, under article 1, paragraph 1, of the Convention
relating to a uniform law on the international sale of
goods (The Hague, 1 July 1964), each contracting State
undertook to incorporate a uniform law into its own
legislation.3 The Hague Conventions on Private International Law contained the texts of laws which the
ratifying States undertook to introduce into their internal
legal order.4 Some of the international labour conventions
also provided for legislative action by the contracting
States. On that point, it should be noted that, in reply to
a question put by the United States Government, the
ILO had replied in 1950 that that Government should, in
principle, enact the required law, unless its constitution
embodied the principle that treaties automatically formed
part of "the law of the land"; in such a case, the legislative
act was already contained in the instrument of accession
to the international labour convention concerned.5 Other
examples were the State Treaty for the Re-Establishment
of an Independent and Democratic Austria (15 May 1955),
which required Austria to codify the principles set out
in that treaty and to give effect to them in its legislation,
and also the 1965 International Convention on the Elimination of All Forms of Racial Discrimination and the
1960 Convention against Discrimination in Education,
which contained similar provisions.6 An obligation might
even relate to the abrogation of a law, as in the case of
the 1955 Austrian State Treaty, which required Austria
to repeal or amend all legislative and administrative
measures adopted during the Nazi period which conflicted
with the principles set out in that treaty.
24. The action required by the obligation might also be
incumbent on an executive organ. Peace treaties often
imposed specific obligations: for instance, to deliver arms,
scuttle warships or dismantle fortifications. There were
also cases in which action was required of a judicial
organ. A peace treaty might require the competent
authorities of a State to revise certain orders of prize
courts.
25. In some cases, the conduct required was an act of
omission. For instance, under article 10, paragraphs 1
and 2, of the 1955 Austrian State Treaty, Austria had
undertaken to keep in force—in other words, not to
amend or repeal—the laws already adopted for the
liquidation of the remnants of the Nazi regime, and also
the law of 3 April 1919, concerning the House of Hapsburg-Lorraine, which prohibited restoration of the imperial regime. In the sphere of diplomatic relations, the
police forces of a State were required to refrain from
entering certain premises which enjoyed special protection, such as the premises of embassies, consular missions
and international organizations. The armed forces of a
3
4
5
6
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country were also under an obligation not to enter the
territory of another country. The Treaty of Versailles 7
had imposed an obligation on the German armed forces
not to enter the Ruhr—an obligation whose breach by
the Nazi regime was the first stage of the crisis leading
up to the Second World War. All those cases involved
an obligation to refrain from adopting a particular course
of conduct.
26. To determine whether there had been a breach of
an international obligation in those various cases, it was
sufficient to ascertain whether a particular act had taken
place and, if so, in what circumstances. For instance, in
the case of the obligation imposed on Germany by article
115 of the Treaty of Versailles, which provided for the
dismantling of the fortifications of the Island of Heligoland, it was necessary to ascertain whether those fortifications had actually been destroyed. Thus, a breach existed
whenever the act or omission of the State was not in
conformity with a specifically determined and required
conduct.
27. It should be borne in mind that the breach of an
international obligation consisting of a specifically determined action or omission required of a State occurred
independently of whether that action or omission on the
part of the State had had harmful consequences. It might
be that that action or omission had had no consequences
and that none the less the failure to adopt the conduct
required by international law was in itself a breach of
the international obligation. For instance, article 10,
paragraph 3, of the International Covenant on Economic,
Social and Cultural Rights, 8 required States to make
"punishable by law" the employment of children and
young persons in "work harmful to their morals or health
or dangerous to life or likely to hamper their normal
development". That obligation was breached merely by
the fact that a State party to the Covenant had not
enacted the required legislation, even if no specific
instance of the prohibited practice had been reported in
that State.
28. State practice confirmed the justification for a
distinction based on the difference in the objective of the
international obligation required of the State. The Swiss
Government had brought out that distinction clearly in
its reply to point III, No. 1, of the request for information
addressed to States by the Preparatory Committee for the
1930 Codification Conference. To the question:
Does the State become responsible [in the case of]. ... Failure to
enact legislation necessary for the purpose of implementing the
treaty obligations of the State or its other international obligations?
the Swiss Government had replied:
We should ... be adopting too absolute an attitude if we merely
replied in the affirmative to [this] question. ... Failure to enact legislation may of itself involve the international responsibility of the State
if some agreement to which the State is a party expressly obliges the
contracting parties to enact certain legislation. On the other hand,
in the absence of a contractual provision of this kind, it is not failure
to enact a law which involves the responsibility of a State, but rather
the fact that this State is not in a position, by any means, to fulfil
its international obligations....9
7
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29. Some of the international labour conventions imposed on States parties the obligation to enact or repeal
particular legislative provisions. A commission had been
appointed under article 26 of the Constitution of the ILO
to examine a complaint filed by the Government of
Ghana concerning the observance by the Government of
Portugal of Convention No. 105 of 1957 (Convention
concerning the Abolition of Forced Labour). The Commission had stated in its report that the international
obligations placed on the State by certain conventions
required the formal rescission of a particular legislative
provision and that "a situation in which a legal provision
inconsistent with the requirements of the Convention
subsists but is regarded as obsolete" or as being superseded
de facto could not be considered satisfactory for the
purposes of the application of the Convention.10 The
Commission had therefore concluded that in that case
there had been a breach of the obligation imposed by the
Convention. The Commission appointed under article 26
of the Constitution of the ILO to examine the complaint
filed by the Government of Portugal concerning the
observance by the Government of Liberia of Convention
No. 29 of 1930 (Convention concerning Forced or Compulsory Labour) had arrived at exactly the same conclusion.11
30. The distinction he had made between the two types
of international obligation was also confirmed by doctrine,
which on that point coincided with State practice. Writers,
from Heinrich Triepel onwards, had stressed that, when
an obligation required of a State conduct—whether active
or omissive—"which must necessarily be carried out in
certain ways and by specific bodies", any conduct of the
State which was not in conformity with that specifically
required constituted as such "a direct breach of the
existing international legal obligation", so that, "if all the
other requisite conditions exist, we are confronted with
an internationally wrongful act".12
31. One might be tempted to adopt, in international
law, language which was commonly used in civil-law
countries and refer to "international obligations of conduct" or, if it was preferred, "of means", and "international obligations of result". However, it was necessary
to ensure that the use of such terminology, which could
be very useful in practice, did not give rise to ambiguity,
for, as Mr. Reuter had shown, the distinction made in the
civil-law systems of certain countries between "obligations of conduct" and "obligations of result" was not
exactly the same. Moreover, civil-law systems were not
in force in all countries. Accordingly, until the Commission's attitude was known on that matter, he had referred
to an "obligation calling for the State to adopt a specific
course of conduct" and an "obligation requiring the State
to achieve a particular result".
32. The case covered by article 20—that of the breach
of an international obligation requiring the State to adopt
a specific course of conduct—was evidently the simpler of
the two. The real difficulties would arise with article 21,
which related to the breach of an international obligation
10

Ibid., para. 9.
Ibid.
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requiring the State to achieve a particular result, because
the situation was not as clear and precise in that case as
in the first.
The meeting rose at 12.55 p.m.
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State responsibility (continued) (A/CN.4/302 and Add. 1-3)
[Item 2 of the agenda]
DRAFT ARTICLES SUBMITTED BY THE SPECIAL
RAPPORTEUR (continued)

20 (Breach of an international obligation calling
for the State to adopt a specific course of conductx
(continued)

ARTICLE

1. Mr. TABIBI said that the Special Rapporteur's
excellent report and oral presentation provided a very
illuminating introduction to article 20. The rule established by that article set out the obligation imposed on a
State by international law; it related, first, to relations
between States and, second, to matters of concern to the
whole international community. The second of those
elements was of the highest importance for inter-State
relations were governed by many rules of international
law. However, under the terms of the article, the interests
of the international community took precedence, since a
State was required to act or not to act in some specifically
determined way.
2. The cardinal importance of that principle and, thus,
of the article itself lay in the fact that it co-ordinated
inter-State relations, which were important for world
peace, and safeguarded the interests of the world community by demanding that a State should take legislative,
administrative or judicial measures to satisfy a specific
requirement, or should refrain from a particular course
of conduct. As the Special Rapporteur had pointed out,
international law in a sense invaded the sphere of the
State by requiring some specific component of the State
machinery to adopt a particular course of conduct. Most
important of all, the article clearly established the supremacy of international law over internal law.
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3. Again, article 20 allowed the State to choose the tions which specified the final result and, at a third degree,
means—administrative, legislative, judicial or even extra- obligations which required of the State neither specific
ordinary action—of engaging in, or refraining from, an acts nor definite results, but simply an attitude conducing
act required of it in inter-State relations under a treaty to a result which was not mandatory. An example of an
or under rules of general international law. The negative obligation in the third category was the general obligation
or positive course of action, in other words, to carry to be vigilant, which international law imposed on States
out or refrain from an act, was important not because in the absence of a real obligation of result, in order to
the State was legally bound to meet a specific requirement ensure the protection of diplomatic agents residing in
but because it must fulfil its obligations in the interests their territory.
of the international community.
9. It was the English version of article 20 which had led
4. The report cited as examples a number of instruments, him to make those distinctions. The word comportement
such as the Convention relating to a uniform law on the had been ingeniously translated into English as "course
international sale of goods (The Hague, 1 July 1964), of conduct". The word "behaviour" might have been
certain international labour conventions and the 1965 expected, but that term would, precisely, have denoted
International Convention on the Elimination of All an act in the third category, namely, an attitude. The
Forms of Racial Discrimination,2 which clearly showed expression "course of conduct" seemed to correspond
how a State was required to engage in or refrain from fairly closely to the idea which the Special Rapporteur
had intended to express. He would therefore prefer some
certain actions.
expression such as actes specifiquement determines to be
5. It was also evident from the works of writers such as substituted, in the French version of article 20, for the
Triepel and Anzilotti that international law prevailed over rather vague term comportement. Whereas all the examinternal law and that, when treaty law imposed certain ples of physical acts given by the Special Rapporteur were
provisions on internal law, the non-adoption or abroga- simple and precise, the examples of legal acts were more
tion of those provisions constituted a breach of an obliga- complex. In short, the latter examples all related to
tion. An obligation might well have been forced upon general protection of human rights. In that respect, he
a State in time of war, however, and it could not then be fully agreed with the Special Rapporteur: there was no
treated in the same way as an obligation under inter- domain exclusively reserved to internal law and no domain
national law.
exclusively reserved to international law. Modern inter6. He wished to emphasize that the importance of the national law had penetrated internal law, and it was true
article was that it protected the interests of the interna- that it sometimes required States to carry out certain
tional community and ensured that international law legal acts within the framework of their internal order.
would prevail over internal law. He was grateful for the In the case of labour legislation, it was indisputable that
Special Rapporteur's highly scientific commentary and there was an obligation to enact laws. With regard to
for the simplicity of the formulation of the rule in article human rights, and leaving aside the Universal Declara20, which he warmly supported.
tion of Human Rights, the question arose whether
regional
conventions could require a State to refer certain
7. Mr. REUTER, after warmly congratulating the Spematters
to
a judge. That question, on which there were
cial Rapporteur, said that he had no substantive objection
to article 20. On first reading the article, he had thought already some judicial decisions, was very controversial.
that it stated a truism, but on reflection he had realized Consequently, if the Commission wished to take up such
that the Special Rapporteur had no doubt been right to questions, it would have to draft the English and French
devote some articles to the effects of the nature of obli- versions of article 20 with great precision. In French, the
gations on the mechanisms of responsibility; indeed, those word comportement was not sufficiently precise, and it
articles were not so simple as they appeared. The article was even possible that, in the English expression "course
under consideration could therefore be referred to the of conduct", the word "conduct" had a behaviourist
connotation.
Drafting Committee.
8. There were a few questions of terminology which 10. The CHAIRMAN pointed out that, from the outset,
might complicate the Drafting Committee's task. In that the present topic had raised 3numerous translation probconnexion, he pointed out that his proposal concerning lems. In article 5 of the draft, the French term comportethe application of certain concepts of civil law to inter- ment had been translated into English as "conduct".
national law, to which the Special Rapporteur had Again, for the term fait de VEtat, the expression "act of
referred in foot-note 27 to his sixth report, was probably the State" had been used in English although it had a
lacking in terminological precision; he therefore concurred special connotation.
in the Special Rapporteur's views. The text proposed by 11. Mr. FRANCIS said that the incisiveness of thought
the Special Rapporteur nevertheless raised a question of displayed by the Special Rapporteur in his excellent report
substance and one of vocabulary. Of the articles which would be of great benefit to the Commission and to the
would be devoted to the form of international obligations, Drafting Committee. Article 20, which detailed the
article 20 was the one which dealt with the most precise circumstances in which a breach of an international
obligations. The obligations referred to by that provision obligation existed, brought into sharp focus the basic
called for acts, either legal or physical, on the part of principle of pacta sunt servanda. The fact that there had
States. At a lower degree of precision, there were obliga- been omission was enough for the obligation to be
2
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regarded as having been breached. Mr. Tabibi had been
right in affirming that the article was of great importance
in regard to obligations of concern to the international
community as a whole. While the same principle should
of course be observed in good faith in bilateral relations,
the damage was far too extensive to be taken lightly in
the case of the breach of an international obligation
towards the international community.
12. The essence of the rule set out in article 20 was to
be found in the Special Rapporteur's comment that "The
finding should not be influenced by whether or not the
non-conformity of the conduct adopted with the conduct
which should have been adopted had harmful consequences" (A/CN.4/302 and Add. 1-3, para. 7). In other
words, failure to perform an act prescribed, or performance of an act prohibited, by a treaty were in themselves
enough to constitute a breach.
13. In his opinion, the rule set out in the article had a
more direct impact in terms of the consequences of the
breach. If a State was required to refrain from a particular
act—for example, if it was required to prevent its police
forces from entering the premises of a diplomatic mission—and failed to do so, it was clear that there were
sufficient grounds for the breach to attract punitive consequences. Two situations were conceivable: one in which
failure to perform an act might not have had any detrimental effect other than what might be termed the
psychological effect of the failure to perform it, and one
in which the performance of a prohibited act in itself
resulted in damage. There would be punishment in both
instances, but also two distinct areas of liability in the
strictest sense.
14. He wondered whether, from the drafting standpoint,
the wording of the article might not encompass both the
positive and the negative elements of an obligation, that
was to say, the requirement to perform a particular act
and the requirement to refrain from performing a particular act. For the sake of precision, it might be possible
to find a more suitable expression than "particular course
of conduct". Another problem of language lay in the use
of the word "exists", which implied a continuing situation.
A breach might well have taken place and have been
repaired, in which case the question of a continuing
situation did not arise. The Drafting Committee could
perhaps consider replacing the word "exists" by the word
"occurs". Lastly, with reference to the comments by Mr.
Reuter, he agreed that the word "behaviour" would not
be appropriate in English.
15. Mr. SAHOVIC associated himself with the congratulations addressed to the Special Rapporteur, who
had been right to propose an article on international obligations requiring the adoption of a particular course of
conduct. After having doubted the need for such an article,
because the notions of an internationally wrongful act
and a breach of an international obligation had already
been carefully defined, he had reached the conclusion
that the article was justified in view of the purposes of
the draft. Moreover, practice also told in favour of such
a provision. The distinctions made by the Special Rapporteur were not new and deserved to be taken into
consideration in the draft articles, in view of the need to

strengthen international legality and to develop rules on
responsibility.
16. He was not sure, however, what importance should
be attached to the distinction between the result aimed at
by an international obligation and the means used to
achieve that result. Article 20 centred on specific means.
However, from a general point of view, it should not be
forgotten that it was the result which mattered. Admittedly, article 21 dealt expressly with obligations requiring
the State to achieve a particular result in concreto, thus
leaving the choice of means to the State, but it seemed
that, even in article 20, the result should take precedence.
It was true that the article was based on practice and that
there were certain reasons which militated in favour of
it. Furthermore, article 20 could play a not insignificant
part in the development of the law relating to international
obligations and State responsibility, and thus contribute
to strengthening the role of international law in a world
where the development of internal law and that of international law were interdependent.
17. With regard to the wording of article 20, like Mr.
Reuter, he thought the Drafting Committee should give
the fullest attention to the proposed text in order to make
it express the Special Rapporteur's ideas more accurately.
In particular, the expressions "specifically" and "particular
course of conduct" might not be calculated to make the
substance of the rule in article 20 clearly understandable.
18. Mr. SETTE CAMARA congratulated the Special
Rapporteur on his excellent introduction to article 20,
which could be described, in words which the Special
Rapporteur had rejected because of their overtones of
internal law, as dealing with obligations of conduct as
opposed to obligations of result. In the case of article 20,
the State undertook to fulfil an obligation in a particular
manner but, in the case of obligations of result, the State
was free to choose the ways and means of fulfilling the
obligation.
19. The type of obligation contemplated in article 20
might consist of an act or an omission and might relate
to the conduct of the executive, legislative or judicial
organs of the State. It should be remembered that there
was a very delicate balance between those organs. The
executive branch, which was normally competent to enter
into treaty negotiations, should be very careful in assuming the type of obligation covered by article 20, for the
future conduct of the legislative and judicial organs
would be beyond its control. Of course, the responsibility
of the State would none the less be engaged under the
terms of articles 5 and 6 of the draft, but the executive
branch should proceed carefully where obligations of
conduct were concerned.
20. The Special Rapporteur had given many practical
examples to illustrate the various possible situations and,
from an investigation of abundant practice, he had come
to the conclusion that, in the case of obligations of
conduct, mere failure to adopt the prescribed and agreed
conduct constituted a breach of an international obligation, regardless of the existence of any really delictual act.
The Special Rapporteur had also preferred to use the
phrases "internationally wrongful act of conduct" and
"internationally wrongful act of result" (A/CN.4/302 and
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Add. 1-3, para. 12), rather than the distinction between
obligations of conduct and obligations of result, which
could be traced back to Roman law.
21. The text proposed for the article offered no difficulty,
excepting the use of the word "different". A course of
conduct might coincide with that prescribed by the
obligation without being exactly the same. Measures
adopted by the legislative or judicial authorities might
slightly diverge from the requisite conduct, but nevertheless be fully satisfactory in regard to the result achieved.
The best solution might be to use the words "not in
conformity with", which the Special Rapporteur himself
had used in his oral presentation. As Mr. Sahovic had
suggested, the Commission should consider the relationship between the ways and means of fulfilling an obligation and the actual result. For example, a State might be
required under an international obligation to dismantle
certain fortifications completely. If it used parts of those
fortifications for the storage of grain and they could no
longer be used for the military purposes, would the
international obligation be regarded as having been
breached? Such conduct might be different from that
prescribed by the obligation but it would still bring about
the desired result. He was sure, however, that the Special
Rapporteur would clarify that question, and he agreed
with previous speakers that the article could be referred
to the Drafting Committee.
22. Mr. USHAKOV said that he endorsed the views
expressed by the Special Rapporteur in his excellent
commentary and brilliant introduction to article 20.
Nevertheless, he had some doubts about the drafting of
that provision. The article dealt with international
obligations requiring a certain action or omission within
the internal competence of States. As was clear from the
commentary, either legislative measures or action by an
executive or judicial organ might be required. But the
Special Rapporteur went further, and even referred to the
obligation which general international law placed on the
police forces, and a fortiori on the armed forces of all
countries, not to enter the territory of another country
without its consent. Such an obligation no longer pertained to the internal sphere but to that of international
relations. It was no doubt right and useful to draft a
provision on the actions or omissions which an international obligation required of a State at the internal
level, but it would be a very delicate matter to go any
further.
23. With regard to drafting, he observed, first, that the
expression "particular course of conduct" was not very
satisfactory since any conduct required by an international
obligation was a particular course of conduct, even if it
was a general course of conduct such as refraining from
the use of force. An international obligation which did
not require a particular course of conduct of a State
would no longer be an international obligation. Similarly,
the word "specifically" was not essential since anything
required by an international obligation was specifically
required. In the expression "simply by virtue of", the
word "simply" did not seem to be essential either.
24. With regard to the words "conduct different from",
he asked what the notion of difference covered. In what
way and to what extent must such conduct be different?
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The Commission had already laid down in article 16 that:
"There is a breach of an international obligation by a
State when an act of that State is not in conformity with
what is required of it by that obligation". If the Special
Rapporteur now intended to add a clarification of article
16 in regard to the acts or omissions which an international
obligation required of a State within the sphere of its
internal jurisdiction, that clarification should be expressed
in terms similar to those of article 16. But the wording
of article 20 was not as precise as that of article 16; it
did not refer to an act which was "not in conformity"
but to a different course of conduct.
25. In the commentary to article 16, the Commission
had explained what was meant by an act not in conformity
with what was required of a State by an obligation; it
had pointed out that it could, for instance, be a complete
or partial omission. In the case of article 20, it was
conceivable that an international obligation might require
a State to enact a law and that the law enacted by that
State only partly fulfilled the obligation. In that case, the
question arose to what extent the conduct of the State
was "different from that specifically required". That was
why he considered that the wording of article 20 should
be as precise as that of article 16. It might also happen
that an international obligation required a State to enact
a law, but that, instead of doing so, it achieved the
desired result by means of an order, an amendment to its
constitution or an administrative act. Thus, it certainly
seemed that it was the result which mattered but that
result was determined by the internal organization of the
State. Consequently, even the most precise international
obligation could not prescribe entirely precise means.
26. The utmost caution should therefore be exercised in
drafting a provision involving the domestic jurisdiction
of States, in the sense given to that expression in Article 2,
paragraph 7, of the United Nations Charter. It was
obvious that the responsibility of a State was engaged
if it did not respect its international obligations, but the
question of the means of fulfilling those obligations was
one which, in the last analysis, fell within its domestic
jurisdiction. International obligations should never require of States any action or omission of a kind that
would constitute an interference in their internal affairs.
27. In spite of the drafting difficulties he had pointed
out, he had no doubt that a satisfactory text could be
formulated, and he was therefore in favour of referring
article 20 to the Drafting Committee.
28. Mr. AGO (Special Rapporteur) said he had used
the word comportement in the French version of article 20
because it was a neutral word which denoted both an
action and an omission or a set of actions or omissions.
He was not sure whether the word actes suggested by
Mr. Reuter covered both aspects, the active and the
passive, of the course of conduct specifically required by
the international obligations referred to in article 20.
Instead of the single word comportement, it might be
possible to use the words—action ou omission—as proposed by Mr. Francis, to distinguish between cases in
which the international obligation required an action by
the State and those in which it required an omission. Were
there not, however, also some cases in which there was a
set of actions or omissions?
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29. The case covered by article 20 was more usual in
some respects, particularly where the obligation had direct
effects in the sphere of inter-State relations. In other
cases, particularly where an obligation had effects in the
internal domain of the State, the obligation generally
only required the State to achieve a certain result without
imposing on it a particular course of conduct. It was
obviously easier to determine the existence of a breach
of an obligation when the obligation was one of "conduct"
or of "means" since, for a breach to exist, the State had
only to adopt a course of conduct different from that
specifically required.
30. The case dealt with in article 21, in which international law required the State to achieve a particular
result but left it free to choose the means of doing so,
was more complex from the point of view of establishing
the existence of a breach, since the degree of freedom
permitted for the fulfilment of the international obligation
could differ widely.
31. It would be seen that, in some cases, the State was
free at the outset to choose the means to achieve the
required result. Once it had acted, however, it had no
further choice of means; if it failed to achieve the result
required by the means it had chosen, the breach was
complete.
32. In other cases, however, the State had such freedom
of choice of means, not only at the outset but also
subsequently. If it did not achieve the required result by
the means it had chosen at the start, it could subsequently
achieve that same result by other means and, if it succeeded in doing so, there was no breach of the obligation.
33. In yet other cases, if the first action taken by the
State did not achieve the required result and if that result
had in fact become unattainable by reason of the conduct
initially adopted, the State was still allowed to discharge
its obligation by achieving an alternative result instead
of that initially required—for example, a result that was
the economic equivalent of the result initially required.
In article 22, it would be seen that, if the beneficiaries
of the international obligation were private individuals—
natural or legal persons—their co-operation was, quite
logically, required to ensure the fulfilment of the obligation. It was thus those individuals who must take the
initiative to promote further action by the State to remedy
the effects of its initial conduct, which had been incompatible with the internationally required result.
34. There was yet a fourth case mentioned by Mr.
Reuter, involving the special category of obligations
which required the State to take measures to protect
foreign States or individuals from particular external
events. In that case, did the breach occur before or at the
time of the event which revealed the States negligence
and acted as a catalyst for it? For example, if a State
neglected for a long time to take the necessary steps to
protect the embassies in its territory and one of those
embassies was broken into owing to inadequate security
services, was it at the time of the actual invasion of the
embassy that the breach of the obligation could be said
to have occurred or did the breach already exist before
the event which had revealed the State's negligence? That
question would be answered later in article 23.

35. It was evident, as Mr. Sahovic had pointed out, that
each obligation had a specific object but approached it in
a different way. In some cases, as had been seen, the
obligation specified the means to be used by the State;
in other cases, it left the choice of means to the State
and merely indicated the result to be achieved.
36. He had not sought to make a distinction according
to whether the obligation had effects in the sphere of the
internal legal order or in that of inter-State relations; he
had only tried to distinguish what was important for
assessing the manner in which the breach occurred.
37. With regard to the relationship between article 20
and article 16, to which Mr. Ushakov had referred, he
pointed out that article 16 laid down a general principle
whereas article 20 dealt with a special case. It was not
therefore by chance that article 16 referred to an "act of
the State" since that was a very broad expression, which
included the fact of not having achieved a certain result.
Article 20, on the other hand, referred to a very precise
and concrete action or omission.
38. Mr. VEROSTA asked what was the exact position
of articles 20 and 21 in the draft as a whole. Should they
be regarded as an application of the general principle
stated in article 16, even though they were separated from
that article by three other articles? Should articles 16 to
19 be regarded as a group of general provisions, which
would be followed by more specific rules deriving from
article 16?
39. Mr. AGO (Special Rapporteur) said that article 16
provided a basic criterion by defining in general terms
the notion of a breach of an international obligation,
whereas the subsequent articles answered a certain number
of specific questions.
40. Article 17 replied in the negative to the question
whether the origin of the international obligation had any
effect on the determination of a breach.
41. In article 18, the Commission had replied in the
affirmative to the question whether, for an act of the State
to constitute a breach of an international obligation, it
was necessary for the act to have taken place at a time
when the obligation was in force for the State. It had,
however, considered the particular aspects of the case in
which the act, which had been wrongful when it had
taken place, had subsequently become mandatory by
virtue of a peremptory norm of international law. The
Commission had mainly considered how the principle
stated in paragraph 1 applied in the specific cases of
continuing, composite or complex acts.
42. After considering whether the content of the obligation was of any significance in the determination of a
breach and also whether the breach of one and the same
obligation could differ in gravity, the Commission had
distinguished in article 19 between two categories of
breach according to the subject-matter of the obligation
breached and the gravity of the breach itself. It had thus
distinguished between international crimes and international delicts.
43. On the basis not of the subject-matter of the international obligation but of the form it took, he now
proposed to distinguish between the breach of obligations
which required a particular course of conduct by the State
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(article 20) and the breach of obligations which required
the achievement of a particular result by the State
(article 21).
44. Mr. DADZIE congratulated the Special Rapporteur
on his sixth report and the very instructive introduction
to article 20 he had given at the previous meeting. As
Mr. Verosta had said, the new members of the Commission were at a disadvantage in discussing a topic with
which the Commission had been dealing for some time,
but the Special Rapporteur's introductory remarks had
removed their difficulties.
45. While he agreed with the minor drafting changes to
article 20 suggested by other members of the Commission,
he saw no substantive improvements that could be made
to that article, which related to the breach of an international obligation requiring a State to adopt a particular
course of conduct. He therefore shared the view that
article 20 could be referred to the Drafting Committee.
46. He was also grateful for the Special Rapporteur's
reply to Mr. Verosta's question. The explanations the
Special Rapporteur had given concerning the relationship
between article 16 and article 20 had clearly demonstrated
the importance of the subject of State responsibility as a
whole.
47. Mr. CALLE Y CALLE associated himself with the
expressions of appreciation concerning the clarity and
accuracy of the Special Rapporteur's analysis of the rule
relating to the breach of an international obligation
requiring a State to adopt a particular course of conduct.
He noted that that rule, which was stated in article 20,
formed part of chapter III of the Commission's draft,
articles 16 to 19 of which had been discussed at great
length by the United Nations General Assembly at its
thirty-first session. During that discussion, it had been
generally agreed that those articles, and in particular
article 19, marked an important turning point in, and
made a valuable contribution to, the development of international law and its future application.
48. At the Commission's previous meeting, the Special
Rapporteur had described the historical background to
the question of the breach of an international obligation
and, at the present meeting, he had given an extremely
helpful account of the over-all structure of the draft
articles relating to that question. Article 16 provided an
introduction to chapter III and laid down a general rule,
namely, that "There is a breach of an international
obligation by a State when an act of that State is not in
conformity with what is required of it by that obligation",
whereas article 20 provided that an international obligation could entail more than an action or an omission,
by requiring a State to adopt a particular course of
conduct, which could extend over a period of time.
Thus, in article 20, the purpose of the international
obligation was to specify the means or, in other words,
the course of conduct, by which a State could achieve
a certain result. If, however, the State adopted a course
of conduct different from that specifically required, it
could be said to have breached the international obligation in question.
49. As stated in paragraph 8 of his report, the Special
Rapporteur had drawn a distinction, in articles 20 and

21, between the nature of the international obligation
which required of the State a specific activity and the
nature of the obligation which required only that the
State should achieve a certain result, leaving it to choose
the means of doing so. Those two articles thus expanded
on the very succinct rule embodied in article 16.
50. The wording of article 20, which did not require
many changes, should not present any difficulties for the
Drafting Committee. In his opinion, the expressions "a
particular course of conduct" and "a course of conduct
different from that specifically required" could not be
clearer or more precise. He therefore supported the suggestion that article 20 should be referred to the Drafting
Committee.
The meeting rose at 1 p.m.
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(A/CN.4/302 and Add.1-3)
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DRAFT ARTICLES SUBMITTED BY THE SPECIAL
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20 (Breach of an international obligation calling
for the State to adopt a specific course of conduct1
(concluded)

ARTICLE

1. Mr. QUENTIN-BAXTER said that, like his earlier
reports, the Special Rapporteur's sixth report on State
responsibility had given him food for thought and
illuminated some of the dark areas in his knowledge of
the law. It had also caused him some surprise, for he had
been under the impression that article 19 2 was the last
in the set of draft articles relating to the breach of an
international obligation.
2. As the Special Rapporteur had pointed out, one of
the main difficulties of the subject-matter was that, by
its very nature, it called for careful study of the most
basic situations. Thus, even a rule such as the one embodied in article 20, which might appear to state an
1
2

For text, see 1454th meeting, para. 11.
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obvious truth, definitely had a place in the draft articles.
Indeed, in dealing with State responsibility, the Commission sometimes had to play the role of a philosopher and
explain even well-known principles and rules. He therefore had no objection to the rule embodied in article 20.
3. He also recognized the validity of the basic distinction
which the Special Rapporteur had drawn between obligations of conduct, referred to in article 20, and obligations of result, referred to in article 21. He was, however,
somewhat concerned about the apparent absoluteness of
that distinction for he was not sure that every international
obligation could be satisfactorily classified as either an
obligation of conduct or an obligation of result. Indeed,
foot-note 27 of the report (A/CN.4/302 and Add. 1-3)
showed that the distinction between an obligation of
conduct and an obligation of result was not always as
clear-cut as might be expected.
4. Another example in which the distinction between
the two types of obligation was not immediately apparent
was that in which a coastal State had an obligation to
grant the right of innocent passage through its territorial
sea. In his opinion, blocking the innocent passage of
foreign ships by the navy of the coastal State would be
a case of breach of an obligation of conduct, whereas if
the State, for example, failed to prevent its oil industry
from setting up derricks which completely blocked an
international strait, that would be a case of breach of an
obligation of result, for the State in question would have
had freedom to choose the means by which the right of
passage through the strait could be ensured. In both
cases, the obligation was the same but it could be viewed
from two different angles.
5. If one of the examples given by the Special Rapporteur in paragraph 5 of his report, namely, that of article 1,
paragraph 1, of the Convention relating to a uniform law
on the international sale of goods (The Hague, 1964),
which imposed on the contracting States the obligation
to incorporate in their own legislation the uniform law
on the international sale of goods, was contrasted with
the example of the introductory provision of the section
of the four 1949 Geneva Conventions, 3 which related to
the repression of breaches of the Conventions and which
stated:
The High Contracting Parties undertake to enact any legislation
necessary to provide effective penal sanctions for persons committing,
or ordering to be committed, any of the grave breaches of the present
Convention defined in the following Article,4
it could be seen that, in both cases, a particular course
of conduct had been enjoined upon the States in question.
In the case of the Hague Convention, the required conduct was very narrowly defined while, in the case of the
Geneva Conventions, the States concerned were free to
decide what was necessary in order to bring their internal
law into conformity with the requirements of the latter.
Both of those cases thus came within the scope of article
20. In the second case, however, the States concerned
would not have to enact specific legislation in order to
achieve the required result. The article might thus also
3
Geneva Conventions of 12 August 1949 for the protection of
war victims.
4
United Nations, Treaty Series, vol. 75, pp. 62, 116, 236 and 386.

be said to involve an obligation having some of the
characteristics of an obligation of result.
6. The contrast between those two examples could be
further sharpened by reference both to the principle
embodied in article 20 and to the principle embodied in
article 21. In terms of article 20, it could be said that, in
the first case, the States concerned had an obligation to
enact legislation which was in conformity with the
provisions of the uniform law whereas, in the second
case, they had a duty to decide which obligations the
Geneva Conventions laid down and to ensure that those
obligations were fulfilled through the enactment of internal
legislation. In terms of article 21, it could thus be said
that, in both cases, a result had been required.
7. He had cited those examples in order to indicate that,
although the rules embodied in articles 20 and 21 were
important and deserved a place in a future codification
instrument, he was not sure that the Special Rapporteur's
distinction between an obligation of conduct and an
obligation of result would be very helpful to those who
would look to a future convention for guidance. He
therefore suggested that, in order to take better account
of the complexities of the law and of international life,
the Commission should treat the distinction between the
two types of obligation as one of degree rather than of
kind. A solution of the problem of the absoluteness of
that distinction might be simply to state that the provisions of article 20 applied when an international obligation specifically called for a State to adopt a particular
course of conduct and that the provisions of article 21
applied when an international obligation required a State
to achieve a particular result.
8. Mr. SUCHARITKUL said that he much appreciated
the clarity and precision of the statement by the Special
Rapporteur, whose position he could only endorse. Like
the Special Rapporteur, it was his belief that the legal
concept of State responsibility in international relations
should be extended to all spheres of State activity and
should no longer be confined to traditional areas, such
as the treatment of aliens.
9. He agreed with article 20 both as to substance and
form and, like the Special Rapporteur, considered that,
in the case covered by that article, the essential criterion
for breach of the obligation was the adoption by the State
of a course of conduct different from that which was
specifically required. He would, however, point out that,
if the different conduct which the State adopted was
superior to the conduct required, there was no breach of
the obligation incumbent on the State. There was only
a breach of that obligation if the conduct of the State
was inferior to the conduct required. It would therefore
perhaps be preferable to replace the words "different
from" by the expression "not in conformity with", as
Mr. Sette-Camara had suggested.5
10. He was grateful to the Special Rapporteur for having
introduced into article 20 the new dimension of time.
In his view, the temporal element was essential for determining whether there had been a breach of the obligation,
since the duration of the course of conduct required
5

1455th meeting, para. 21.
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should be taken into account, as well as the point at
which the different course of conduct had been adopted.
11. He shared the view expressed by Mr. Francis at the
previous meeting, regarding the distinction to be drawn
between a positive or active course of conduct and a
negative or passive course of conduct. The nature of the
conduct depended on the nature of the obligation, which
required the State to achieve a positive result or to avoid
a negative result. In order to achieve a positive result,
the State could adopt either a single act of conduct or a
whole series of acts; consequently, its course of conduct
was of more or less limited duration. On the other hand,
a passive obligation was of virtually unlimited duration
since, to avoid a particular harmful result, the State had
to continue to refrain from certain acts.
12. In conclusion, he thought that article 20 could be
referred to the Drafting Committee.
13. Mr. EL-ERIAN said he wished to join the other
members of the Commission in congratulating the Special
Rapporteur on the clarity and precision of his sixth report
and the explanations he had given concerning article 20.
14. Articles 20 and 21, which were the logical consequence of articles 16 to 19, dealt with the substantive
aspects of international obligations from the point of
view of the form of the obligation. Although article 20
stated such an obvious rule that several members of the
Commission had questioned whether it was really necessary to include it in the draft articles, he was of the opinion
that its inclusion was necessary and that it was quite
appropriate for the Commission to formulate articles of
an expository nature, to make the draft as complete and
as clear as possible. Such expository articles had, moreover, been included in the Vienna Convention on the Law
of Treaties 6 and in the draft articles on succession of
States in respect of treaties.7
15. The wording of article 20 was acceptable and the
words "a particular course of conduct" took fully into
account the concepts of active and omissive conduct. With
regard to the important distinction between obligations
of conduct and obligations of result made in articles 20
and 21, he noted that, in foot-note 27 of his report, the
Special Rapporteur had acknowledged that the distinction
between those two types of obligation could sometimes
become blurred, especially when concepts proper to
civil law were applied to international law. Accordingly,
he was not certain that the Special Rapporteur had
been right in stating that, in positive international law,
the obligation of a State to protect foreigners should be
characterized as an international obligation of result. The
reason why such an obligation could also be described
as an obligation of conduct could, however, be discussed
in connexion with article 21.
16. The CHAIRMAN, speaking as a member of the
Commission, said that the Special Rapporteur in his sixth
6
For the text of the Convention, see Official Records of the
United Nations Conference on the Law of Treaties, Documents of
the Conference (United Nations publication, Sales No. E.70.V.5),
p. 287. The Convention is hereafter referred to as the Vienna
Convention.
7
Yearbook ... 1974, vol. II (Part One), pp. 174 et seq., document
A/9610/Rev.l, chap. II, sect. D.
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report had, as usual, led the Commission through many
examples of precedent and doctrine to a conclusion with
which it was difficult not to agree. He was thus fully
convinced that articles 20 and 21 were necessary and that
the distinction between international obligations of conduct and international obligations of result was an
important one, for experience had often shown that,
when a breach of an obligation occurred, it was first
necessary to determine exactly what type of obligation
was involved.
17. In order to bring out the importance of that distinction, he need only mention the example of the public
discussion which had been going on for several years in
the United Kingdom concerning legislation to give effect
to the provisions of the European Convention for the
Protection of Human Rights and Fundamental Freedoms,8 also known as the European Convention of Human Rights. It had been argued in some quarters that the
Convention provided that States had to enact legislation
to give effect to the obligations it laid down. In the
United Kingdom, it had, however, been argued that the
Convention required only that States should guarantee
to all persons the rights and freedoms provided for in the
substantive articles of the Convention. From the point
of view of observance of the Convention, it was of crucial
importance to decide which of those arguments was right.
It might have been wise for the United Kingdom to take
the view that the European Convention on Human Rights
laid down an obligation of conduct rather than an
obligation of result because, in supporting the view that
the States parties were concerned only with an obligation
of result, it ran a considerable risk of an unintentional
breach of the obligations laid down in the Convention
18. Another example of the distinction made in articles
20 and 21 was that in which one State enacted customs
legislation in order to give effect to the provisions of a
customs treaty, and another State party to that treaty
enacted legislation giving its executive authorities power
to vary its customs duties in ways that were not in
conformity with the obligations laid down in the treaty
in question. In a case involving the payment by the first
State of customs duties on a large shipment of wheat, the
question whether the second State had committed a breach
of an obligation of conduct or a breach of an obligation
of result would be of critical importance if, for example,
it changed its customs duties when the ship carrying the
wheat was already on the high seas.
19. Although he was of the opinion that the distinction
between those two types of obligation was essential, he
shared the concern expressed by Mr. Reuter and by
Mr. Quentin-Baxter that a very strict distinction might
have the result of creating a gap between the obligations
covered by article 16 and those covered by articles 20 and
21. The wording of articles 20 and 21 and the commentaries thereto should therefore make it clear that the
Commission had had no intention of leaving any such
gap in the draft articles.
20. As regards the wording of article 20, he noted that
there was a problem involved in translating the words
comportement determine into English. He was of the
8

United Nations, Treaty Series, vol. 213, p. 221.
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opinion that the words "specific conduct" would be closer
to the meaning of the French words than the words
"a particular course of conduct" now to be found in
article 20. He therefore suggested that the Commission
might consider a text drafted along the following lines:
A breach by a State of an international obligation
requiring specific conduct on the part of that State
occurs when the conduct of the State is not in conformity with the conduct specifically required.
21. Mr. VEROSTA said that he shared the Chairman's
concern regarding the gaps that might result from the
dichotomy established under articles 20 and 21. In his
opinion, the Drafting Committee could not find a definitive solution to the problems to which article 20 gave
rise without having first examined the problems to which
article 21 gave rise. He would therefore reserve his position on article 20 until article 21 had been considered.
22. Mr. AGO (Special Rapporteur) said he felt that the
concern expressed by Mr. Quentin-Baxter, the Chairman
and Mr. Verosta about possible gaps that might result
from the dichotomy established under articles 20 and 21
was a little exaggerated. The Commission was, in any
case, still only at the stage of first reading and the comments of Governments would certainly be helpful in
determining whether or not such gaps existed.
23. With regard to the order of the articles, when the
draft was considered on second reading, articles 20, 21
and 22 might be placed after articles 16, 17 and 18, since
that was the logical sequence, and, at any rate, before
article 19, which dealt with a problem of a different
kind.
24. Mr. Quentin-Baxter had questioned whether the
distinction drawn between the obligation of conduct and
the obligation of result was really necessary. The Chairman had shown clearly that such a distinction was
essential for determining in each case, whether there
was a breach of an international obligation and when that
breach occurred. For example, if a State was simply
required to ensure that children did not work at night
—an obligation of result—there would only be a breach
of the obligation if it was established that there were
actually cases in that State of children being employed
on night work. On the other hand, if a State was required
to pass legislation prohibiting night work for children—an
obligation of conduct or of means—failure to pass such
legislation would, of itself, be a breach of that obligation.
25. The Commission's work on responsibility should
also prove useful to States which adopted international
treaties because, when they realized that the establishment
of a breach could differ according to the nature of the
obligation, in other words, according to whether the
obligation required the State to adopt a particular course
of conduct, or merely required it to achieve a particular
result but left it free to choose the means of doing so,
they might follow a different course from the one they
would otherwise have chosen.
26. In that connexion, the Chairman had said that it
was often preferable to impose an obligation of conduct
in an international treaty. That was probably true, but
the sovereignty of States also had to be taken into

account, which meant respecting as much as possible
their freedom of choice at the internal level and, thus,
merely requiring them to achieve a particular result,
provided that such a requirement did not involve any
serious disadvantages. It was not for the Commission but
for States to say whether it was better to provide, in a
convention, for an obligation of conduct or an obligation
of result. States, moreover, had not always been logical
in that respect, as was clear from ILO conventions on
similar subjects, which sometimes provided for obligations of conduct and sometimes for obligations of result.
The Commission, for its part, should merely note that,
in that respect, there were two types of obligation and
confine itself to determining how the breach arose in
each case.
27. Mr. Quentin-Baxter had introduced a new dichotomy within the dichotomy already established by pointing out that an international treaty, such as the 1964
Hague Convention relating to a uniform law on the
international sale of goods, came within the scope of
article 21 as well as of article 20, since it provided both
for an obligation of conduct, namely, the enactment of
legislation, and for an obligation of result, namely, the
achievement of uniformity in the internal laws relating
to the sale of goods. However, the objective pursued by
States whenever they adopted a treaty—which, in the case
in point, was standardization of private law—should not
be confused with the fact that that objective was pursued
by imposing on the States an obligation of result and
leaving them free to choose the means of fulfilling it. In
the case of an international treaty which provided for a
uniform law, the requirements for fulfilling the obligation
were so strict that there was a breach of the obligation
if the State adopted a law that did not conform entirely
to the model proposed. The obligation imposed by that
kind of treaty was thus the most typical example of an
obligation of conduct, not of an obligation of result.
28. The other treaty to which Mr. Quentin-Baxter had
referred also imposed on the State an obligation of
conduct of a legislative nature, since it called upon the
State to adopt the necessary legislation to provide for
adequate penal sanctions, even though it left it more
freedom than the first kind of treaty since it did not
require it to reproduce a model law word for word. In
that case as well, there was nevertheless a breach of the
obligation if the required legislation was not adopted; the
obligation was thus one of conduct.
29. When a treaty imposed on the State an obligation
of result, it might leave the State completely free to
choose the means to be used to achieve that result or it
might express a certain preference in the matter, although
such a preference was not, in the final analysis, binding
on the State. In order to determine whether there was a
breach of an obligation, it was necessary to compare the
specifically required action or omission with the action or
omission actually adopted in the case of an obligation of
conduct, and the required result with the result actually
achieved in the case of an obligation of result. In his view,
the dichotomy between the obligation of result and the
obligation of conduct could be extremely useful and it
would be unwise to blur it unduly in order to take
account of every possible aspect of a multifaceted reality.
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30. Mr. Sucharitkul had pointed out that he (the Special
Rapporteur) had introduced into all the articles in
chapter III the dimension of time, which was essential
where responsibility was concerned.
31. With regard to the treatment of aliens, there were
also obligations which called for a specific course of
conduct and obligations which merely required the State
to achieve a particular result. That was because two
different factors came into play: on the one hand, custom,
which was extremely cautious about everything that came
within the internal domain of the State, and, on the other
hand, treaties, which sometimes revealed the growing concern of international law for man's well-being. In any event,
there was no doubt that, with regard to the treatment
of aliens, obligations of result were absolutely predominant.
32. With regard to the drafting, he noted that he had
already suggested that, when the draft was considered at
second reading, articles 20, 21 and 22 should be placed
before article 19 so that they would be closer to article 16.
He agreed with Mr. Verosta that the Drafting Committee
should consider articles 20 and 21 together because those
two articles were closely linked. He thanked Mr. Ushakov
and the Chairman for the texts which they had proposed
for article 20 and which would undoubtedly assist the
Drafting Committee in arriving more rapidly at a satisfactory solution.
33. Mr. USHAKOV said that, while he was very satisfied with the Special Rapporteur's explanations, he would
point out that, in some cases, an obligation could be an
obligation of conduct as well as an obligation of result.
There was a need for extreme caution in the case of
obligations of conduct, and it should be made quite clear
in the commentary that the course of conduct imposed
by the obligation was "particular" only within certain
limits. For example, if a treaty required the State to adopt
legislation, that legislation could take very different forms:
it could be a law in the strict sense, but also a decree
or an administrative act.
34. Mr. AGO (Special Rapporteur) said that there were
admittedly cases where it was hard to say whether the
obligation was one of conduct or of result since, as he
had stressed, reality had many facets. But it was still
necessary to formulate a rule, leaving it to the practice
of States and to international tribunals to decide, in case
of dispute, whether an obligation fell within the scope of
article 20 or within that of article 21.
35. He agreed with Mr. Ushakov regarding the need for
caution in the case of obligations requiring action of a
legislative nature; paragraph 14 of his report stated that a
legislative obligation "requires that the legislative organ,
or at any rate some organ having a normative function,
issue or revoke certain rules". The form of the legislation
mattered little: what mattered was that rules of internal
law were created.
36. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to refer
article 20 to the Drafting Committee.
It was so agreed.9
9
For the consideration of the text proposed by the Drafting
Committee, see 1462nd meeting, paras. 18-24, and 1469th meeting,
paras. 1-6.
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21 (Breach of an international obligation requiring the State to achieve a particular result)
37. The CHAIRMAN invited the Special Rapporteur
to introduce draft article 21, which read:

ARTICLE

Article

21. Breach of an international
obligation
the State to achieve a particular
result

requiring

1. A breach of an international obligation requiring the State to
achieve a particular result in concerto, but leaving it free to choose
at the outset the means of achieving that result, exists if, by the conduct adopted in exercising its freedom of choice, the State has not in
fact achieved the internationally required result.
2. In cases where the international obligation permits the State
whose initial conduct has led to a situation incompatible with the
required result to rectify that situation, either by achieving the originally required result through new conduct or by achieving an equivalent result in place of it, a breach of the obligation exists if, in addition, the State has failed to take this subsequent opportunity and has
thus completed the breach begun by its initial conduct.

38. Mr. AGO (Special Rapporteur) said that article 20
covered cases where the international obligation required
a State to perform or refrain from a particular act. In
such a case, the State did not have the choice of means;
they were indicated by the international obligation itself,
which made it fairly easy to determine when there was
a breach of the obligation. All that was needed was to
compare the course of conduct adopted by the State with
the course of conduct required of it. The difference, if
any, between those two courses of conduct constituted
the essence of the breach of the international obligation,
according to the definition of a breach given in article 16.
He had already given several examples of international
obligations requiring a State to enact or repeal a law, or
calling upon its executive or judicial organs to perform
or refrain from a particular act. In all such cases, a breach
of the obligation occurred if the required act had not
been performed.
39. Article 21 dealt with more subtle cases, when international law came to a halt, as it were, at the frontiers
of the State: it left the State free, in the exercise of its
sovereignty, to choose the means of fulfilling its obligation, provided that, by such means, it achieved the desired
result. Several possibilities came to mind. Sometimes,
international law might leave the State freedom of choice
as to means but, once the choice was made at the outset,
it would be possible to determine immediately, once and
for all, whether or not the result had been achieved and,
consequently, whether or not there was a breach. Also,
as was frequently the case, international law might adopt
a.more permissive attitude, not only leaving the State
free to choose at the outset the means of fulfilling its
obligation but also permitting it, if it did not obtain the
required result by that first means, to have recourse
subsequently to other means. The obligation might even
be so liberal that the State could regard itself as having
discharged it by achieving an equivalent result, for
example, by offering the economic equivalent of the result
that had become impossible to attain because of the
State's initial conduct.
40. As examples of what he meant by leaving the State
"free to choose at the outset the means" of fulfilling its
international obligation, he mentioned article 14 of the
Treaty establishing the European Coal and Steel Com-
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munity, which expressly stated that "the choice of appropriate means for achieving" the objectives should be left
to the Parties; and the International Convention on the
Elimination of All Forms of Racial Discrimination,
article 2, paragraph 1, of which declared that "States
Parties condemn racial discrimination and undertake to
pursue by all appropriate means and without delay a
policy of eliminating racial discrimination in all its
forms".10 In that case, international law respected the
freedom of States to the maximum; it did not, as in other
cases, even make any suggestion as to the means considered most appropriate. The same applied to articles 22,
paragraph 2, and 29 of the 1961 Vienna Convention on
Diplomatic Relations and articles 31, paragraph 3, and
40 of the 1963 Vienna Convention on Consular Relations.11 In other cases, the freedom of the State was
implicitly clear from the fact that only the result was
indicated, without any reference to means. That was the
case with the 1950 European Convention for the Protection of Human Rights and Fundamental Freedoms,12 the
States parties to that Convention being left free to choose
the appropriate means to guarantee the rights and freedoms defined therein. Apart from international treaty
obligations, of which he had given examples, there were
many international obligations of customary origin.
International custom usually respected the State's freedom to choose the means of achieving the required result,
particularly when it was seeking a result that was to be
achieved in the internal domain of the State.
41. International obligations were sometimes formulated
in such a way as to give suggestions concerning the means
to be used to achieve the required result, but such suggestions were in no way binding. He mentioned the
International Covenant on Economic, Social and Cultural
Rights, article 2, paragraph 1, of which declared that
each State party undertook to take steps "with a view to
achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative
measures".13 Despite the reference to the adoption of
legislative measures, the formula used in no way restricted
the freedom of the State. The State was not in breach of
its obligation if it achieved the required result by a means
other than the adoption of legislative measures. The
legislative method was mentioned merely by way of advice
but, in the final analysis, it was only the result that
mattered. The same could be said of the International
Covenant on Civil and Political Rights, which also
provided, in article 2, paragraph 2, that States could give
effect to the rights in question by adopting "legislative
or other measures".14 He reminded the Commission of
the reply given in 1929 by the ILO to the Government
of the Irish Free State when it had asked whether legislation was specifically required for the implementation of
Convention No. 14 (Convention concerning the application of the weekly rest in industrial undertakings), since
10
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a weekly rest period of 24 hours for industrial workers
was already standard Irish practice. While observing that
the most usual method would be to pass legislation
making the weekly rest compulsory, the ILO had pointed
out that the Convention left Governments free to apply
any system which met with their approval and would
secure the effective application of the Convention. It did
not conceal its view that the most appropriate method
was the passing of legislation to give the force of law to
existing practice,15 but the conclusion to be drawn from
the reply was that, in its view, the only criterion for the
fulfilment or breach of the obligation was whether or not
the weekly rest had been effectively secured.
42. He had given examples of the cases in which the
State's freedom of choice with regard to the fulfilment
of its obligation extended over a period of time. Sometimes, the State already enjoyed initial freedom of choice
between different means of fulfilling its obligation but,
in other cases, there was, at the outset, no real freedom
of choice with a view to achieving the required result.
For example, a State which contracted an international
obligation relating to the administration of justice could
usually act only through its courts. In either of those two
cases, since the situation created by the initial course of
conduct was not considered final, it could not yet be
concluded that the obligation had been breached. If a
court of first instance, in giving a decision or failing to
give a decision when it should have done, created a
situation incompatible with the required result, international law would not thereupon consider that the result
had not been definitively achieved. In fact, through its
courts of second and third instance, the State could
expunge the consequences of the decision at first instance,
so that the obligation would then be regarded as having
been fulfilled. If, however, the courts of second and third
instance confirmed the situation which was incompatible
with the required result and the latter could no longer
be achieved, there would be a breach of the international
obligation, which would, of course, exist as from the time
of the decision of the court of first instance. That was
one of the cases mentioned during the drafting of
article 18. The internationally wrongful act of the State
was constituted by the aggregate of the decisions of the
courts; it was thus a complex act.
43. In paragraph 19 of his report, he had pointed out
that recourse to a subsequent course of conduct designed
to remedy the internationally unacceptable effects of an
initial course of conduct was a feature of the "pathology"
rather than the "physiology" of the fulfilment of international obligations. It would be inadmissible if States
which were required to achieve a particular result adopted
the habit of usually doing so merely by rectifying ex post
facto an initial unacceptable situation.
44. That having been made clear, there was no doubt
that, if the international obligation so allowed, when the
initial organ involved in the case did not achieve the
required result but remedies were available, it was
possible for the State to fulfil the international obligation
by other, less normal means than those which should
have been employed from the outset. States parties to a
15
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treaty might, for example, be requested to place aliens
on the same footing as their nationals with regard to the
grant of a mining concession. The usual means of
achieving that result was for the competent administrative
authority to grant such concessions to aliens who applied
for them. If an alien who had not obtained a concession
appealed to a higher court, however, and the latter
granted the concession to him, with compensation, where
appropriate, for the delay incurred, the result was also
achieved. There was thus no breach of the obligation in
question because it did not require the result to be
achieved by the decision of a particular organ. That was
why it was always necessary to take into account, not
only the terms in which the international obligation was
stated in the instrument providing for it, but other clauses
in the same instrument which might shed light on it, the
object and purpose of the instrument and even customary
law. Interpretation could be of decisive importance in
that respect.
45. When the International Covenant on Civil and
Political Rights laid down that "Everyone shall be free
to leave any country, including his own" (article 12,
paragraph 2) or that "Everyone shall have the right to
recognition everywhere as a person before the law"
(article 16),16 it was clear that every State was free to
achieve those results by the means of its choice. There
would only be breach of those obligations if the freedom
to leave a particular country or the right to recognition
as a person before the law was not reflected in the facts.
Bearing in mind the spirit of the Covenant, it was evident
not only that contracting States enjoyed full freedom of
choice as to the means to be used to achieve the required
result but also that, if the conduct of one of their organs
created a situation incompatible with that result, they
could rectify that situation. In such a case, there would
be no breach of the international obligation if the final
result was achieved thereby. There was no doubt about
the possibility of remedying an initial situation when a
treaty providing for a specific obligation contained a
clause requiring the individuals concerned by the fulfilment of the obligation to exhaust all local remedies before
the State could be regarded as being in breach of that
obligation. It should, however, not be concluded that the
possibility of remedying the situation existed only when
there was such a clause and, in particular, only when the
international obligation in question related to the treatment of individuals, for it was then that a clause of that
kind was to be found. As had already been said, the
question whether or not the State could fulfil its obligation by remedying, where necessary, a situation incompatible with the internationally required result created by
the conduct of one of its organs was to be answered by
reference to the text, to the context, to other international
instruments or to customary international law.
46. Under paragraphs 1 and 2 of article III of GATT,17
each contracting party was required to ensure that foreign
products were not placed at a disadvantage on the
domestic market because heavier taxes were applied to
them than to domestic products. There was no doubt
16
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that, in the event of an unjustified taxation being applied,
the result at which those obligations were aiming would
be achieved if the State took steps to abolish the discriminatory charge, even if no clause of the Agreement
expressly required it to do so.
47. Summing up, he said that certain obligations did
not go so far as to require a specific course of conduct
of the State, but merely required it to achieve a particular
result. Those obligations were characterized by a varying
degree of permissiveness, depending on whether they
simply left the State free to choose the means at the
outset, in which case it was considered that there was a
breach of the obligation if the result was not achieved
by that means, or on whether they permitted the result
to be achieved later, the negative effects of an initial
action being remedied by a subsequent action.
The meeting rose at 1 p.m.

1457th MEETING
Monday, 11 July 1977, at 3.30 p.m.
Chairman: Sir Francis VALLAT
Members present: Mr. Ago, Mr. Calle y Calle, Mr.
Dadzie, Mr. Diaz Gonzalez, Mr. El-Erian, Mr. Francis,
Mr. Quentin-Baxter, Mr. Sahovic, Mr. Schwebel, Mr.
Sette Camara, Mr. Sucharitkul, Mr. Tabibi, Mr. Thiam,
Mr. Tsuruoka, Mr. Ushakov, Mr. Verosta.

Statement by the Chairman

1. The CHAIRMAN said that one of the factors contributing to the delay in starting the meeting was that,
although they carried official passes on their motor cars,
at least two members of the Commission had not been
allowed to enter the garage and use the parking space
available. Unfortunately, it was not the first time that
there had been such an occurrence. The members of the
Commission, who had important meetings to attend,
should be provided with the necessary facilities for doing
so, and a firm protest must be made to the appropriate
authorities.
State responsibility (continued)
(A/CN.4/302 and Add.1-3)
[Item 2 of the agenda]
DRAFT ARTICLES SUBMITTED BY THE SPECIAL
RAPPORTEUR (continued)

21 (Breach of an international obligation
requiring the State to achieve a particular result) 1
(continued)

ARTICLE

For text, see 1456th meeting, para. 37.
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2. Mr. AGO (Special Rapporteur), referring to the question of the breach of the obligations dealt with in article 21,
said that it was very important to determine how such a
breach occurred, for it was only when the existence of
a real breach was established that the international
responsibility of a State could be engaged. In the case of
the obligations of means referred to in article 20, which
required a particular course of conduct, it was sufficient
to compare the conduct actually adopted with that
required in order to determine whether the obligation
had been discharged or breached. However, in considering the obligations of result covered by the present
article, it was necessary to compare the result actually
attained with the result which the State should have
attained. If those two results coincided, the obligation
had been discharged; if they did not, it had been breached.
All that might seem quite simple, but matters were, in
fact, more complicated because there were so many
possibilities to be taken into account.
3. In the simplest case, that of an international obligation which required a State to achieve a particular result
and left it freedom of choice at the outset as to the means
of doing so but only that initial freedom, the State was
bound by the choice it made. It could achieve the required
result by using one means or another—or even by not
actually using any means at all if the result could be
attained by omission. The restriction of the State's freedom of choice to an initial freedom of choice could derive
either explicitly or implicitly from the instrument establishing the international obligation; there was then no
room for doubt. If the State adopted conduct which did
not lead it to the achievement of the required result, there
was definitive failure to achieve it and a breach of the
obligation was established. The restriction in question
might, however, not derive from the text establishing the
obligation, but could be due to an obstacle in the internal
legal order which would rule out any possibility of
correcting the effects of the course of conduct adopted
at the outset. That was the case when a State chose, as
the means of fulfilling its obligation, the enactment of a
law, which did not lead to the achievement of the internationally required result but which no judicial authority
was empowered to repeal; there was little chance of modifying the situation thus created by internal means and
the freedom of choice as to means of fulfilling the obligation amounted to nothing more than initial freedom of
choice. The same applied if the means initially chosen by
the State was the adoption of a judicial or administrative
decision from which there was no appeal. In such circumstances, the general conclusion must be that an international obligation was fulfilled if the result attained by
the means chosen by the State at the outset corresponded
to the result required by the obligation; otherwise it was
breached.
4. That conclusion comprised four elements, all of
which were confirmed by an examination of State practice,
international jurisprudence and doctrine.
5. First, if, at the outset, the State chose a means which
in fact enabled it to achieve the required result, there was,
of course, no breach of its international obligation; and
its international responsibility was not engaged because
it had chosen one means rather than another, even if a

preference for one particular means had been expressed
in the statement of the obligation. What counted was that
the result had been achieved, even if the means used
might seem the least appropriate.
6. Second, if, at the outset, the State chose a means
which did not seem to be the most suitable, until it could
be established in concreto that the State had failed in its
task of achieving the result required, the fact that it had
not taken the measure which, in abstracto, appeared to
be most suitable was not sufficient grounds for concluding
that the State had breached its obligation or that its
responsibility was engaged.
7. Third, if a State took a measure which was, in principle, likely to obstruct achievement of the required result
but did not itself create a concrete situation contrary to
that result, there was no breach of the obligation and no
responsibility of the State so long as no real failure to
attain the required result was established.
8. Fourth, if the situation actually created by the State,
by one or other of the means open to it, was contrary
to the required result, the State could not claim to have
fulfilled its obligation by saying that it had done its best
to do so, namely, that it had adopted measures that were,
in theory, likely to lead to the achievement of the required
result.
9. With regard to the first two elements of that conclusion, he drew attention to the State practice which he had
described in his sixth report and, in particular, to the
reply of the ILO to the Government of the Irish Free
State.2 He also referred the Commission to the replies of
the Swiss and Polish Governments to the request for
information made by the Preparatory Committee for the
Conference for the Codification of International Law
(The Hague, 1930).3 Those replies confirmed the validity
of the second element, which was connected with the
first. He quoted the opinions of the writers mentioned in
paragraph 31 of his report.
10. The third element of the conclusion related to the
specific case in which the achievement in concreto of a
result required by an international obligation had not
yet been rendered definitely impossible, but the State had
taken action, such as the enactment of a law, which made
its achievement difficult. An example was the case of an
international treaty obligation requiring one State to
refrain from confiscating without compensation the
property of the nationals of another State. If the State
which had assumed the obligation enacted a law providing
that foreigners in general could be subjected to confiscation without compensation, it would obviously be moving
towards a breach of its obligation, but there would not
in fact be any breach until the nationals of the State to
which the undertaking had been given actually became
victims of the application of that law and were subjected
to confiscation without compensation. Among the cases
cited in his report, he drew particular attention to the
Tolls on the Panama Canal case, which had been brought
by the United Kingdom against the United States,4 and
2
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the Mariposa Development Company case.5 Those cases
showed that, so long as there had been no effective
concrete acts incompatible with the internationally
required result, but only the adoption of a law making
such acts possible, there was no breach of an international
obligation.
11. The fourth element of the conclusion related to the
fact that a State which had not achieved the required
result could not take refuge behind the excuse that it had
nevertheless adopted measures by which it had hoped to
achieve that result. Thus there was a breach of the
international obligation precisely by reason of the conflict
between what the State had actually achieved and what it
ought to have achieved.
12. He then went on to consider other cases. The one
he had been discussing until now was the simplest but,
as he had said at the previous meeting, it was not the
most frequent. It was undoubtedly more usual for a State
which had freedom of choice as to the means of achieving
the internationally required result to have such freedom
not only at the outset but also subsequently and to be
able to achieve the required result by redressing, if
necessary, the situation which was incompatible with that
result and which had been created by its initial conduct.
Most international obligations of result were of that type.
States were still often unable to discharge their obligations by remedying, by subsequent conduct, the situation
created by their initial conduct because such conduct had
in fact made the result definitively unattainable or, as he
had already said, because there were obstacles in their
internal legal systems, such as the absence of a right of
appeal, which prevented them from remedying the
situation created.
13. Lastly, there was the type of case in which the international obligation was so permissive that it allowed the
State to discharge its international duties by achieving an
alternative result instead of the originally required result:
for example, a result that was the economic equivalent
of the original result.
14. He outlined the substance of the two paragraphs of
the text he was proposing for article 21. The first paragraph related to the first case to which he had referred,
and the second to the two other cases.
15. Mr. TABIBI said that the numerous examples cited
by the Special Rapporteur in his brilliant report and oral
presentation made it easier to endorse the principles
underlying article 21. The first feature of the text, as it
stood, was that it simply required a State to ensure the
achievement of a particular result. The second, and very
interesting, feature was that it left the State free to choose
the means of achieving that result and thus respected the
State's internal freedom of action. Indeed, the great value
of the proposed article was that it would command
acceptance by two schools of jurists: that which believed
in the supremacy of international law and in international
co-operation, and that which defended the interests of the
State itself. Fortunately, the article protected the interests
of the international community and international law,
5
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but at the same time allowed the State to adopt whatever
means it thought fit in the light of its own particular
situation and its economic, social and other requirements.
16. The Special Rapporteur had explained very lucidly
the conclusion he had reached after studying the different
types of case, namely, cases in which it was left entirely
to the State to choose between the means available to it
and cases in which the international obligation did at
least indicate a preference. The important factor to bear
in mind, however, was the way in which a State achieved
the required result and fulfilled its international obligations. Gilberto Amado, a former member of the Commission, had once observed that States were like wild
beasts. They did many things to satisfy their own needs
but they also did many things to avoid international blame.
One of the great difficulties, in the present instance, was
to determine how a State could be held responsible when
it deliberately sought to evade its international obligations
by using delaying tactics or by advancing political, social
or other pretexts. Fortunately, article 21 comprised two
elements: it gave a State which adopted a reasonable
attitude an opportunity of choosing the means of achieving a particular result, since only the State itself was fully
acquainted with its own political and economic difficulties,
and it also safeguarded the interests of the international
community. Nevertheless, the text would require careful
scrutiny, both by the Commission and by the Drafting
Committee, in order to ensure that the interests of the
State and those of the international community were
equally protected.
17. Mr. VEROSTA said that the Special Rapporteur's
introduction of article 21, although excellent, had not
been entirely convincing. He wondered whether the rule
stated in paragraph 1 of the article was valid in all cases.
It might, for example, lead to difficulties in regard to the
protection of diplomatic missions or agents. Was there
a breach of an international obligation in the event of an
assault on a diplomatic agent if the State which had been
required to protect him proved that it had done its best
in accordance with customary or written international
law? To make embassies totally safe, it would be necessary
to convert them into veritable fortresses which no one
could enter without the permission of the head of mission.
He therefore believed that the draft articles should contain
a provision derogating from the strict rule set out in
article 21, paragraph 1.
18. Practice showed that terrorism was not new. Many
Heads of State had been the victims of assault in foreign
territory in the relatively recent past. For example, in
1934, King Alexander I of Yugoslavia had been assassinated at Marseilles on his arrival in France for a threeday official visit at the invitation of the French Government. Clearly, the case did not come under paragraph 2
of article 21 since there was so possible remedy to the
situation. It was open to question, however, whether the
rule stated in paragraph 1 would have been applicable if
France had been able to prove that it had taken appropriate measures. Consequently, he wondered whether the
Special Rapporteur considered that, in such cases, a host
country which failed to ensure the safety of its guests
breached an international obligation, even if it was able
to prove that it had taken all the necessary precautions.
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If not, what were the exceptions to the rule stated in
paragraph 1?
19. To sum up, while he agreed that it was the result
that counted, he wished some account to be taken of
cases in which a State was unable to attain the required
result for reasons beyond its control and in spite of
having employed all appropriate means in an evident
desire to fulfil its international obligations.
20. Mr. AGO (Special Rapporteur) said that he intended
to deal in a subsequent article (article 23) with the case
of what might be termed, by analogy with municipal law,
"wrongful acts conditional on an event". Such wrongful
acts were characterized by the occurrence of an external
event, such as an attack by individuals on an embassy
or a foreign dignitary, which thereby revealed the wrongful nature of the conduct of the State. The purpose of the
international obligation was to ensure that the State
exercised vigilance to prevent the event from occurring
and to protect certain persons from such an occurrence.
The event itself was obviously not an act of the State;
it could be occasioned by nature or by a third party—an
individual or a crowd. The current wave of terrorism gave
that situation a special significance, which Mr. Verosta
had been right to point out. The act of the State was
negligence. So long as no event occurred, such negligence
had no effect and it was impossible to determine that the
obligation had been breached. But if the event occurred,
there was definitely a breach if it could be established
that the State could have prevented the event from
occurring by exercising greater vigilance.
21. Accordingly, he thought there was no reason for
concern about the relationship between the future
article 23 and the articles which the Commission was
now considering. Obligations whose purpose was to
ensure that the State exercised vigilance to prevent certain
occurrences could be obligations requiring vigilance to be
exercised by a particular organ as well as obligations
which left the State free to choose the means by which
to exercise such vigilance. It should also be borne in mind
that, regardless of the occurrence to be prevented, such
prevention could not be absolute. The State could not be
required to prevent the event from occurring in any
circumstances whatsoever; the obligation merely required
it to take every possible step to prevent the occurrence
of the event. In other words, the State was not required
to do the impossible if the event could not be prevented.
It should be noted that the amount of vigilance to be
exercised varied according to the importance of the event
whose occurrence was to be prevented; an attack on a
Head of State in the course of an official visit was not
the same as an attack on a private individual. It was thus
above all a matter of determining in each case the exact
content of the primary obligation breached. There was
no contradiction therefore between articles 20 and 21,
and the rule on obligations of that nature.
22. Mr. FRANCIS said that he had no basic difficulties
with the rules embodied in article 21, which provided
that a State was free to choose the means of achieving
an internationally required result. He did, however, object
to the use of the words "at the outset" in paragraph 1,
for in his opinion the State could not be said to have
a choice of means only at the outset. It could exercise

its freedom to choose from the great variety of means
available to it for the achievement of the internationally
required result on a continuing basis.
23. For example, in giving effect to the provisions of
article 22, paragraph 2, and article 29 of the 1961 Vienna
Convention on Diplomatic Relations,6 a State could, as
an initial step, launch a public relations campaign to
inform people of its obligation to protect the premises
of diplomatic missions and to prevent any attack on the
person, freedom or dignity of diplomatic agents. Subsequently, however, it might decide that such a campaign
was not sufficient. It could then provide additional
protection, for example, by assigning special security
guards to some or all of the diplomatic missions in its
territory. It would thus be exercising a continuing choice
of means of implementing the Convention.
24. He therefore suggested that, in paragraph 1, the
words "at the outset" should be deleted. Thus, the general
rule embodied in article 21 would be stated in paragraph 1
and the exception to the general rule in paragraph 2.
25. He also objected to the use of the word "conduct"
in paragraph 1 because he thought that, since article 20
concentrated on the particular course of conduct to be
adopted by the State in achieving a certain result, article
21 should emphasize the fact that the State often had a
choice of means of achieving a required result. As the
Special Rapporteur had pointed out, the State's intention
was of little importance when an international result was
to be achieved. Thus, although the State's conduct might
be consistent with the highest international standards, it
might still be inadequate for the achievement of the
required result, precisely because of a fundamental defect
in the means chosen by the State for that purpose. On the
other hand, the State's choice of means might be excellent, but its conduct might be such as to prevent the
achievement of the required result. He would therefore
prefer article 21 to place greater emphasis on two possible
cases: that in which the exercise of the choice of means
of achieving the required result was hampered by the
State's conduct, and that in which the State's conduct
was frustrated by a basically faulty choice of means.
26. He also had some problems with paragraph 2,
which dealt with cases in which the international obligation was less strict than the one referred to in paragraph 1,
and in which a State whose initial conduct had led to a
situation incompatible with the required result was given
a subsequent opportunity to rectify that situation. In his
opinion, the wording of that paragraph was likely to give
rise to misunderstandings. It should be made clear that
a breach of the type of international obligation in
question was deemed to exist only if the State had failed
to take the opportunity of remedying the situation created
by its initial conduct which was incompatible with the
required result.
27. Mr. USHAKOV said that a State which received
a foreign Head of State must take all possible measures
to ensure his safety and that its responsibility was engaged
if it failed, despite those measures, to prevent an assault.
Whatever the circumstances, whether attenuating or
aggravating, its responsibility stood.
6
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28. He accepted the principle of the rule stated in conformity with an obligation, it might be given another
article 21, which derived from that set out in article 20. opportunity to correct that conduct in order to achieve
He pointed out, however, that in his commentaries to the desired result. The Special Rapporteur had, however,
both those articles the Special Rapporteur had cited as pointed out that that situation was different from the
examples mainly measures, whether legislative, adminis- one in which a State fulfilled an obligation by whatever
trative or judicial, which the State should take within the means it chose, for recourse to a subsequent course of
sphere of its domestic jurisdiction, whereas obligations conduct led to an ex post facto correction of a situation
of result were generally obligations of international law. which had frustrated the achievement of the internationThey required a State to take measures not only within ally required result. It thus partook "of the pathology
the sphere of its domestic jurisdiction but also in that of rather than the physiology of the fulfilment of internainternational relations. The Commission should mention tional obligations". The Special Rapporteur had also rethat point in its commentary for the benefit of foreign ferred to another, more radical case, in which the State's
ministries, and not confine itself to quoting examples initial conduct, which had not been in conformity with the
drawn from the sphere of internal affairs.
obligation, was completely obliterated by the subsequent
29. He approved of the substance of the article proposed adoption of a different course of conduct and in which
by the Special Rapporteur but found the text too des- the required result was achieved by alternative means.
criptive. In paragraph 1, the words "in concrete" seemed An example of such a case was that of reparation for
pointless, for a result was always concrete. The word injury.
"particular" also seemed to him to be superfluous. In his 34. In paragraph 27 of his report, the Special Rapopinion, it would be preferable to refer simply to the porteur had reached the logical conclusion that the
"result required by the obligation". Nor did he see the State's choice of the means to be employed could in no
need for the phrase "but leaving if free to choose at the case constitute a breach of the obligation in question,
outset the means of achieving that result", for it was and that the breach could consist only in the fact that
obvious that, if the obligation required the State to the State had not in practice succeeded in achieving the
achieve a result, the State was free to choose the means result internationally required, by one or other of the
of achieving it. The words "by the conduct adopted in means available to it. The four elements of that concluexercising its freedom of choice" seemed equally unneces- sion, which had been described in paragraph 27, gave a
sary, since a result was always achieved by some form of complete picture of the different situations in which a
conduct. In his view, those were explanatory phrases State might find itself in attempting to fulfil an obligation
which no doubt had their place in the commentary but of result. In paragraph 28, the Special Rapporteur had
were superfluous in an article, which should be confined then shown that the conclusion he had reached in parato stating a rule that could be interpreted in only one way. graph 27 was the obvious consequence of the fact that
It would accordingly suffice to say, in paragraph 1, that: "in the cases considered, it is only the result actually
"A breach of an international obligation exists if the achieved which counts, and a comparison of that result
with the result which the State should have achieved is
State has not achieved the required result."
Perhaps the phrase "Subject to the provisions of para- the only criterion for establishing whether the obligation
graph 2" should be added at the beginning of paragraph 1, has been breached or not". The Special Rapporteur's
since paragraph 2 provided for an exception to the rule review of the opinions of writers had, moreover, shown
that permissiveness had as important a place in article 21
set out in paragraph 1.
as specificity had in article 20.
30. In his opinion, paragraph 2 was really concerned
with the "act of the State", for it was that which was 35. Although he had no major difficulties with the rules
incompatible with what was required of the State by the embodied in article 21, he thought that the wording
obligation. Thus, the case contemplated in paragraph 2 could be improved. For example, the Latin words "in
was an application of article 16. If an initial act of a concreto" in paragraph 1 could be deleted because they
State was incompatible with the required result, the State added nothing to the idea of the achievement of "a
could achieve that or an equivalent result by another act. particular result"; moreover, the Commission usually
31. He was in favour of referring article 21 to the avoided the use of Latin words in draft articles. With
Drafting Committee, which would no doubt be able to regard to the concept of an incomplete breach introduced
find suitable wording with the help of the Special Rap- in paragraph 2, he believed that a breach of an international obligation, which might be corrected by subporteur.
sequent conduct, either existed or it did not. There could
32. Mr. SETTE CAMARA said that article 21 dealt not be an incomplete breach which was subsequently
with obligations of result, by which the State was com- completed. He therefore suggested that, in paragraph 2,
mitted to achieve a particular result by whatever means the words "the State has failed to take this subsequent
it chose. In international life, obligations of result opportunity and has thus completed the breach begun by
were encountered much more frequently than obliga- its initial conduct" should be replaced by the words "the
tions of conduct, which had been dealt with in art- State has failed to take the subsequent opportunity to
icle 20.
correct the breach begun by its initial conduct". The
33. In paragraph 19 of his sixth report (A/CN.4/302 Drafting Committee might take those drafting comments
and Add. 1-3), the Special Rapporteur had noted, in into account when it considered article 21.
referring to obligations of result imposed by treaties, that,
even if a State had initially adopted conduct not in
The meeting rose at 6.05 p.m.
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1458th MEETING

Tuesday, 12 July 1977, at 12.10 p.m.
Chairman: Sir Francis VALLAT
Members present: Mr. Calle y Calle, Mr. Dadzie, Mr.
Diaz Gonzalez, Mr. Francis, Mr. Quentin-Baxter, Mr.
Reuter, Mr. Sahovic, Mr. Schwebel, Mr. Sette Camara,
Mr. Sucharitkul, Mr. Tabibi, Mr. Thiam, Mr. Tsuruoka,
Mr. Ushakov, Mr. Verosta.

Question of treaties concluded between States and international organizations or between two or more international organizations {continued)*
(A/CN.4/285,1
2
A/CN.4/290 and Add.l, A/CN.4/298, A/CN.4/L.255/
Add.2 and Corr.l and Add.3)
[Item 4 of the agenda]
DRAFT ARTICLES PROPOSED BY THE DRAFTING

{continued)
1. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the titles of sections 2,
3 and 4 of part III of the draft articles and the texts of
articles 28, 29 and 31 to 34 as proposed by the Drafting
Committee (A/CN.4/L.255/Add.2 and Corr.l).
2. Mr. TSURUOKA (Chairman of the Drafting Committee) said that the titles of sections 2 and 3 and the
texts of articles 28, 29, 31, 32 and 33 were identical with
those which had been submitted by the Special Rapporteur in his fourth report (A/CN.4/285), except that, in
the title and text of article 29, the words "between one
or more States and one or more international organizations" had been added after the word "treaties" and the
word "treaty" respectively as had been done elsewhere
in the draft articles.
3. In the title of section 4 and in the title and text of
article 34, the word "non-party", which had been used
by the Special Rapporteur in his sixth report (A/CN.4/
298) to qualify States or international organizations, had
been replaced by the word "third" in order to take
account of comments made during the Commission's
discussions. In addition, for the sake of clarity and
precision, the basic distinction between treaties to which
only international organizations were parties and treaties
to which both States and international organizations were
parties had been reflected in two separate paragraphs in
article 34 instead of a single paragraph as proposed by
the Special Rapporteur.

4. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
approve the title of section 2 of the draft and the texts of
articles 28 and 29 proposed by the Drafting Committee,
which read:
Article 28. Non-retroactivity of treaties
Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act
or fact which took place or any situation which ceased to exist before
the date of the entry into force of the treaty with respect to that party.

Article 29. Territorial scope of treaties between one or more
States and one or more international organizations
Unless a different intention appears from the treaty or is otherwise
established, a treaty between one or more States and one or more
international organizations is binding upon each State party in respect
of its entire territory.

It was so agreed.
ARTICLE

31 (General rule of interpretation),

ARTICLE

32 (Supplementary means of interpretation) and

COMMITTEE

ARTICLE

28 (Non-retroactivity of treaties) and

29 3 (Territorial scope of treaties between one or
more States and one or more international organizations)

ARTICLE

* Resumed from the 1451st meeting.
Yearbook ... 1975, vol. II, p. 25.
2
Yearbook ... 1976, vol. II (Part One), p. 137.
3
For the consideration of the texts originally submitted by the
Special Rapporteur, see 1436th meeting, paras. 41-47, and 1437th
meeting, paras. 21-42.
1

33 4 (Interpretation of treaties authenticated in
two or more languages)

ARTICLE

5. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
approve the title of section 3 and the texts of articles 31
to 33 proposed by the Drafting Committee, which read:
Article

31. General rule of

interpretation

1. A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty
shall comprise, in addition to the text, including its preamble and
annexes:
(a) any agreement relating to the treaty which was made between
all the parties in connexion with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in
connexion with the conclusion of the treaty and accepted by the
other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions;
(6) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that
the parties so intended.

Article 32. Supplementary means of interpretation
Recourse may be had to supplementary means of interpretation,
including the preparatory work of the treaty and the circumstances
of its conclusion, in order to confirm the meaning resulting from the
application of article 31, or to determine the meaning when the interpretation according to article 31:
4
For the consideration of the text originally submitted by the
Special Rapporteur, see 1438th meeting, paras. 28-41.
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12. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text of article 2,
paragraph 1 (j),6 and the texts of articles 27 and 30
Article 33. Interpretation of treaties
proposed by the Drafting Committee (A/CN.4/L.255/
authenticated in two or more languages
Add.3).
1. When a treaty has been authenticated in two or more languages,
13. Mr. TSURUOKA (Chairman of the Drafting
the text is equally authoritative in each language, unless the treaty
provides or the parties agree that, in case of divergence, a particular Committee) said that, since article 27, paragraph 2,
contained a reference to the "rules of the organization",
text shall prevail.
2. A version of the treaty in a language other than one of those the Drafting Committee had found it necessary to include
in which the text was authenticated shall be considered an authentic in article 2, paragraph 1, a new subparagraph (j) context only if the treaty so provides or the parties so agree.
taining a definition of that expression, which was identical
3. The terms of the treaty are presumed to have the same meaning with that contained in the 1975 Vienna Convention on
in each authentic text.
the Representation of States in their Relations with
7
4. Except where a particular text prevails in accordance with International Organizations of a Universal Character.
paragraph 1, when a comparison of the authentic texts discloses a
14. Article 27, which completed section 1 of part III
difference of meaning which the application of articles 31 and 32
of
the draft articles, corresponded to the article 27 subdoes not remove, the meaning which best reconciles the texts, having
mitted by the Special Rapporteur (A/CN.4/285), the text
regard to the object and purpose of the treaty, shall be adopted.
of which had been rearranged and redrafted to increase
It was so agreed.
its clarity and precision. For example, the first few words
of the introductory sentence of the original text had been
5
ARTICLE 34 (General rule regarding third States and
included in paragraph 3. The former subparagraphs (a)
third international organizations)
and (b) had been made into two separate paragraphs,
paragraphs 1 and 2, each of which incorporated
6. The CHAIRMAN drew attention to the fact that namely,
the
idea
in the second part of the introductory
the English text of article 34, paragraph 2, was contained sentence expressed
of
the
original
text. Thus, the text of article 27
in document A/CN.4/L.255/Add.2/Corr.l.
now corresponded more closely to the text of article 27
7. Mr. USHAKOV said he was not sure that it was of the Vienna Convention.8
necessary to refer to a "third" State in paragraph 1. It
might be enough to refer simply to "a State" since, in 15. Paragraph 1 restated the rule of the Vienna Conventhe case of a treaty between international organizations tion regarding a State party and, in accordance with the
practice followed throughout the draft articles, specified
only, a State could only be a third State.
the type of treaty in question, namely, a treaty between
8. Mr. REUTER (Special Rapporteur) said that, at first one or more States and one or more international organsight, Mr. Ushakov's comment seemed justified, but he izations.
thought it might be better to retain the words "third
State" since article 36bis would deal with the case of third 16. The first part of paragraph 2 stated a similar rule
States which were also not third States by reason of their with regard to international organizations by referring
membership of an international organization which was to the "rules of the organization". In recognition of the
special character of international organizations, the
a party to the treaty.
second part of paragraph 2 was intended to provide for
9. The CHAIRMAN said he thought it would be an exception to the rule embodied in the first part of
advisable for the Commission to follow the Special that paragraph. The members of the Drafting Committee
Rapporteur's suggestion.
had not, however, been able to agree either on the need
10. If there was no objection, he would take it that the to provide for such an exception or on its scope. Some
Commission agreed to approve the title of section 4 members had been of the opinion that paragraph 2
("Treaties and third States or third international organ- should merely state the rule embodied in the first part
izations") and the text of article 34 as proposed by the of the paragraph while others, who had been in favour
of including an exception, had nevertheless expressed
Drafting Committee.
doubts about the way that exception had been stated.
11. The text of the article was as follows:
In view of the political importance of the matter, however,
the Drafting Committee had decided to adopt the second
Article 34. General rule regarding third States and
part of paragraph 2 as it now stood so that the Commisthird international
organizations
1. A treaty between international organizations does not create sion might take a final decision on it.
(a) leaves the meaning ambiguous or obscure; or
(6) leads to a result which is manifestly absurd or unreasonable.

either obligations or rights for a third State or a third organization
without the consent of that State or that organization.
2. A treaty between one or more States and one or more international organizations does not create either obligations or rights for
a third State or a third organization without the consent of that State
or that organization.

It was so agreed.
5
For the consideration of the text originally submitted by the
Special Rapporteur, see 1438th meeting, paras. 42-50, and 1439th
meeting, paras. 1-23.

17. In paragraph 3, the reference to article 46 had been
placed in square brackets to show that that article had
not yet been considered and in order not to prejudge the
question of its adoption.
6

See 1429th meeting, foot-note 3.
Official Records of the United Nations Conference on the Representation of States in their Relations with International Organizations, vol. II, Documents of the Conference (United Nations publication, Sales No. E.75.V.12), p. 207.
8
See 1429th meeting, foot-note 4.
7
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18. Article 30, which completed section 2 of part III,
reproduced the title and text submitted by the Special
Rapporteur in his fourth report, with some drafting
changes made for the sake of greater clarity. The title
and text of article 30 thus followed the wording of the
Vienna Convention as closely as possible. The introductory phrase of paragraph 1 of the former text had been
redrafted and made into paragraph 6 of the proposed
new article 30 in order to avoid any unintended interpretations concerning the applicability or non-applicability to international organizations of Article 103 of the
Charter of the United Nations. In paragraph 4, (a) and (b),
the various possible combinations of parties to successive
treaties relating to the same subject-matter had been set
out in full. Lastly, as in the case of article 27, references
to articles which had not yet been adopted had been placed
in square brackets in article 30, paragraphs 3 and 5.
19. He suggested that, as a matter of convenience, the
Commission might first consider article 30, then article 2,
paragraph 1 (J), and then article 27.

21. Mr. USHAKOV suggested that, in paragraph 4
(a) and (b), the word "international" be added before the
word "organization(s)" so as to bring the wording of
those subparagraphs into line with that of the preceding
articles. He also suggested that, in subparagraph (a),
the word "respectively" should be placed before the words
"two States" and that, in the French text of subparagraph
(b), the words en cause should be replaced by the words
en question, in conformity with the wording used in the
rest of the draft. Lastly, he suggested that, at the end of
paragraph 5, the words "towards another State or another
international organization" should be replaced by the
words "towards the State or another State, the international organization or another international organization" in order to take account of the various types of
treaty.

22. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
adopt Mr. Ushakov's suggestion that, in order to bring
the wording of article 30, paragraph 4, into line with the
wording of other draft articles, the word "international"
9
should be added before the word "organizations" and
ARTICLE 30 (Application of successive treaties relating
the word "organization" wherever they appeared in
to the same subject-matter)
subparagraphs (a) and (b).
20. The CHAIRMAN read out the text of article 30
It was so agreed.
as proposed by the Drafting Committee:
23. Mr. REUTER (Special Rapporteur) said that Mr.
Article 30. Application of successive
treaties
Ushakov's comment concerning the place of the word
relating to the same
subject-matter
1. The rights and obligations of States and international organiza- "respectively" in paragraph 4 (a) was justified. He theretions parties to successive treaties relating to the same subject-matter fore suggested that that subparagraph should read:
"as between, respectively, two States, two international
shall be determined in accordance with the following paragraphs.
2. When a treaty specifies that it is subject to, or that it is not to be organizations or one State and one international organizaconsidered as incompatible with, an earlier or later treaty, the provi- tion which are parties to both treaties ...". He also supported Mr. Ushakov's suggestion that, in the French
sions of that other treaty prevail.
3. When all the parties to the earlier treaty are parties also to the text of subparagraph (b), the words en cause should
later treaty but the earlier treaty is not terminated [or suspended in be replaced by the words en question.
operation under article 59], the earlier treaty applies only to the extent
24. Mr. Ushakov's comment on paragraph 5 also seemed
that its provisions are compatible with those of the later treaty.
to him to be justified but he feared that the proposed text
4. When the parties to the later treaty do not include all the parties
might not be clear to uninformed readers. He thought it
to the earlier one:
might therefore be better to delete the word "another"
(a) as between two States or two organizations, or between one
and
simply say: "towards a State, or an international
State and one organization which are respectively parties to both
organization
under another treaty".
treaties, the same rule applies as in paragraph 3;
(6) as between a State party to both treaties and a State party to 25. Mr. SCHWEBEL, referring to Mr. Ushakov's
only one of the treaties, as between a State party to both treaties suggestion concerning the use of the word "respectively"
and an organization party to only one of the treaties, as between an in paragraph 4 (a), said he thought that the meaning
organization party to both treaties and an organization party to only of that subparagraph would be perfectly clear if the word
one of the treaties, and as between an organization party to both "respectively" was simply deleted.
treaties and a State party to only one of the treaties, the treaty which
binds the two parties in question governs their mutual rights and obliga- 26. Mr. QUENTIN-BAXTER supported that view.
tions.
27. The CHAIRMAN, speaking as a member of the
5. Paragraph 4 is without prejudice [to article 41,] [or to any Commission, said that he, too, agreed with Mr. Schwebel.
question of the termination or suspension of the operation of a treaty He even believed that the word "respectively" should be
under article 60 or] to any question of responsibility which may arise
for a State or for an international organization from the conclusion avoided in all the draft articles.
or application of a treaty the provisions of which are incompatible 28. Speaking as Chairman, he said that, if there was
with its obligations towards another State or another international
no objection, he would take it that the Commission
organization under another treaty.
agreed to delete the word "respectively" from paragraph 4
6. The preceding paragraphs are without prejudice to Article 103 (a), which would then read: "as between two States,
of the Charter of the United Nations.
two international organizations, or one State and one
international organization which are parties to both
9
For the consideration of the text originally submitted by the treaties,
Special Rapporteur, see 1437th meeting, paras. 43-50, and 1438th
meeting, paras 1-12.

It was so agreed.
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29. The CHAIRMAN said that, if there was no objection, he would take it that the Commission agreed to
adopt Mr. Ushakov's suggestion that, in the French text
of article 30, paragraph 4 (b), the words en cause should
be replaced by the words en question.
It was so agreed.
30. The CHAIRMAN then referred to Mr. Reuter's
suggestion concerning article 30, paragraph 5, that the
words "another State or another international organization under another treaty" be replaced by the words "a
State or an international organization under another
treaty".
31. Mr. CALLE Y CALLE said he thought the wording
of paragraph 5, which corresponded to that of article 30,
paragraph 5, of the Vienna Convention, should be retained
as it stood in the text proposed by the Drafting Committee.
32. The CHAIRMAN suggested that the Commission
should continue its consideration of article 30 and, in
particular, of the suggestion made by Mr. Reuter concerning paragraph 5 at the following meeting.
Most-favoured-nation clause
[Item 6 of the agenda]
33. The CHAIRMAN said that the General Assembly,
in recommending in its resolution 31/97 of 15 December
1976 that the International Law Commission should
complete at its thirtieth session the second reading of
the draft articles on the most-favoured-nation clause,
had referred to the comments to be received, in particular,
from the competent organs of the United Nations and
from interested intergovernmental organizations. It
seemed to be the General Assembly's intention that the
Commission should itself decide to which organs the
draft articles adopted by it on first reading at its twentyeighth session 10 should be circulated for observations.
34. The Commission could either restrict the circulation
of the draft to the organizations and agencies
listed in
the Special Rapporteur's second report u or extend it
to the United Nations bodies, specialized agencies and
intergovernmental organizations indicated on the standard list used by UNCTAD.
35. The Enlarged Bureau had recommended that the
Commission should use the standard UNCTAD list
and that the international organizations and United
Nations bodies concerned should be asked to submit
their observations on the draft articles by 31 December
1977.
36. If there was no objection, he would take it that the
Commission agreed to approve that recommendation.
It was so agreed.
The meeting rose at 1.05 p.m.
10
Yearbook ... 1976, vol. II (Part Two), pp. 11 et seq., document
A/31/10, chap. II, sect. C.
11
Year-book ... 1970, vol. II, p. 242, document A/CN.4/288 and
Add.l, annex III.

1459th MEETING
Wednesday, 13 July 1977, at 10.10 a.m.
Chairman: Sir Francis VALLAT
Members present: Mr. Calle y Calle, Mr. Dadzie,
Mr. Diaz Gonzalez, Mr. El-Erian, Mr. Francis, Mr.
Quentin-Baxter, Mr. Reuter, Mr. Sahovic, Mr. Schwebel,
Mr. Sette Camara, Mr. Sucharitkul, Mr. Tabibi,
Mr. Tsuruoka, Mr. Ushakov, Mr. Verosta.

Question of treaties concluded between States and international organizations or between two or more international organizations (concluded) (A/CN.4/285,1
A/CN.4/290 and Add.l,2 A/CN.4/298, A/CN.4/L.255/
Add.3)
[Item 4 of the agenda]
DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE (concluded)

30 (Application of successive treaties relating to
the same subject-matter) 3 (concluded)

ARTICLE

1. Mr. REUTER (Special Rapporteur) suggested that,
in the light of the comments made by Mr. Ushakov
and Mr. Calle y Calle at the 1458th meeting, the last
part of paragraph 5 be worded to read: "towards a State
or an international organization not party to that treaty
under another treaty".
2. Mr. FRANCIS said that neither the text of the last
part of paragraph 5 adopted by the Drafting Committee
nor the new version just proposed was satisfactory in
English, because they were not sufficiently precise. If the
new version was acceptable to the members of the Commission, he would certainly not object to its adoption,
but he would prefer a formulation such as "... incompatible with their respective obligations towards another
party under another treaty" or simply "... their respective
obligations under another treaty".
3. The CHAIRMAN said that a text of the type suggested by Mr. Francis might eliminate the distinction
between parties to the treaty in question and parties to
another treaty, which was the very essence of the part of
the paragraph under consideration.
4. Mr. USHAKOV said he thought the text suggested
by the Special Rapporteur clearly conveyed the intended
meaning of paragraph 5, namely, that the preceding paragraph would apply without prejudice to any possible
incompatibility between the obligations laid on a State
or an international organization by the earlier treaty and
the later treaty, respectively.
5. The CHAIRMAN said that, if there was no objection,
he would take it that the Commission agreed to approve
1
2
3

Yearbook ... 1975, vol. II, p. 25.
Yearbook ... 1976, vol. II (Part One), p. 137.
For text, see 1458th meeting, para. 20.
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although he would prefer it to refer to the interpretation
of the treaty rather than to the intention of the parties.
It was so agreed.
11. Mr. REUTER (Special Rapporteur) said that he
was in favour of the deletion of the comma after the
ARTICLE 2 (Use of terms), paragraph 1 (j) ("rules of the words dans Vintention des parties.
organization") and
12. The CHAIRMAN observed that, in the English
version, it would be advisable to retain both the commas.
4
ARTICLE 27 (Internal law of a State, rules of an inter13. Mr. DIAZ GONZALEZ said that the use of comnational organization and observance of treaties)
mas in the Spanish version was correct.
6. The CHAIRMAN invited the Commission to con- 14. Mr. SCHWEBEL said that the formulation of
sider article 2, paragraph 1 (J),5 in conjunction with art- paragraph 2 proposed by the Special Rapporteur to the
icle 27, as proposed by the Drafting Committee, since Drafting Committee, namely:
the views expressed on article 27 might well affect the
An international organization may not invoke the provisions of
definition contained in article 2.
the rules of the organization as justification for its failure to perform
7. He read out the texts proposed by the Drafting Com- a treaty,
mittee, which were worded as follows:
was preferable to the Drafting Committee's proposal,
which provided that an international organization could
Article 2. Use of terms
not invoke its rules as justification for failure to perform
[1. For the purposes of the present articles:
the treaty unless performance was subject to the exercise
of the functions and powers of the organization. Surely,
(j) "rules of the organizations" means, in particular, the constituent
the performance of treaties entered into by international
instruments, relevant decisions and resolutions, and established
organizations was invariably subject to the exercise of
practice of the organization.
the powers and functions of the organization. Fortunately,
Article 27. Internal late of a State, rules of an
the Drafting Committee's text was qualified by a reference
international
organisation
and observance of treaties
to the intention of the parties, which indicated that it
was not the will of the international organization alone
1. A State party to a treaty between one or more States and one
or more international organizations may not invoke the provisions of
that would be legally dispositive. Nevertheless, in the
its internal law as justification for its failure to perform the treaty.
absence of any clear demonstration of the intention of
the parties, it could be presumed that their intention
2. An international organization party to a treaty may not invoke
the rules of the organization as justification for its failure to perform
was that performance of the treaty by the international
the treaty, unless performance of the treaty, according to the intention
organization would be subject to the exercise of the funcof the parties, is subject to the exercise of the functions and powers
tions and powers of the organization, for the simple
of the organization.
reason that such an attitude was the most plausible one,
3. The preceding paragraphs are without prejudice to [article 46].
particularly in the case of a treaty between an international
8. Mr. DIAZ GONZALEZ said that, in the Spanish organization and a group of States that were members of
version of article 2, paragraph 1 (j), commas should be that organization.
inserted before and after the words en particular. In 15. He hoped the Commission's report would mention
addition, the words "and established practice of the or- the text he had quoted and indicate that it had attracted
ganization" should be rendered in Spanish by the words some measure of support. Governments should have the
y la prdctica inveterada en la organization, which would opportunity to reflect on that alternative approach,
signify a practice that was constantly applied by the which was more in keeping with article 27, paragraph 1,
and, if followed, would clearly inhibit any efforts by
organization.
an international organization to escape from its inter9. The CHAIRMAN said that the secretariat would national obligations.
check the form of words used in the Spanish version of
the 1975 Vienna Convention on the Representation of 16. Mr. SUCHARITKUL pointed out that the term
States in their Relations with International Organizations "international organization" included the United Nations.
of a Universal Character,6 on which the definition was In the case of a treaty between the United Nations and
Member States, for example, if a doubt or controversy
based.
arose regarding the meaning of a particular provision
10. Mr. USHAKOV suggested that, in the French text of the treaty, it was always possible for the United Nations
of article 27, paragraph 2, either a comma should be to seek an advisory opinion from the International Court
inserted after the words Vexecution du traite or the comma of Justice, which might then be invoked by the United
after the words dans rintention des parties should be Nations. Moreover, under the definition contained in
deleted. He found that paragraph generally acceptable, article 2, paragraph 1 (j), the United Nations could also
invoke decisions of the Security Council or resolutions
of the General Assembly.
4
For the consideration of the text originally submitted by the
17. Mr. QUENTIN-BAXTER said that the balance
Special Rapporteur, see 1435th meeting, paras. 37-53, and 1436th
between article 6, article 27, paragraph 2, and article 46,
meeting, paras. 1-40. See also 1451st meeting, paras. 47 et seq.
5
which had yet to be considered, was one of the most
See 1429th meeting, foot-note 3.
6
critical matters involved in the entire set of draft articles.
See 1458th meeting, foot-note 7.
article 30 as proposed by the Drafting Committee, with
the amendments made by the Commission.
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When an international organization entered into a treaty
with a State, both parties probably held similar expectations regarding the relationship between the treaty
obligations and the constitutional freedom of the organization concerned. In the case of a disease-eradication
programme conducted by an international organization
in a particular country, it was unlikely that either the
organization or the State envisaged a situation that would
cause the organization to claim that it could not carry
out its obligations under the arrangements made. It
was also possible, however, that, in the case of a treaty
with the United Nations, there might be no doubt in the
minds of the parties that major policies of the United
Nations might, in the course of time, affect details of the
treaty.
18. The difficulty which States might have encountered
regarding the relationship between article 6, article 27,
paragraph 2, and article 46 had been overcome by the
insertion of the words "unless performance of the treaty,
according to the intention of the parties, is subject to
the exercise of the functions and powers of the organization", an addition which he regarded as very important.
That reservation did not create any presumption as to
the intention of the parties; it simply pointed out that,
in interpreting a treaty between States and international
organizations, it was necessary to seek the best indications
of what the parties had had in mind, always allowing
for the fact that international organizations had limited
competence and were composed of States which wished
to retain their freedom to direct the organization on
major issues, and the fact that a certain respect was
required for the actual terms of the treaty.
19. In his opinion, the compromise text proposed by the
Drafting Committee formed a useful basis for discussion
and comment by Governments.
20. Mr. CALLE Y CALLE said it was true that the
Commission could have chosen a straightforward formulation like that contained in article 27 of the Vienna
Convention,7 but it was important, in the case of treaties
involving international organizations, to specify that the
obligations assumed by the international organization
must be compatible with its internal rules. Generally
speaking, an international organization could not invoke
its internal rules as justification for failure to perform a
treaty. Under the terms of the text proposed by the Drafting Committee, however, if it was apparent from the
intention of the parties that performance of the treaty
was subject to observance of the internal rules of the
international organization, then—and only then—the
internal rules of the organization could prevail over the
provisions of the treaty, precisely because that was the
wish of the parties.
21. Like Mr. Quentin-Baxter, he considered the additional element proposed by the Drafting Committee
extremely useful, for it would elicit comments from international organizations and also from States, which had
nothing to gain by complicating the life of international
organizations.
22. Mr. FRANCIS said that, even with the best of
intentions, a treaty could be negotiated and ratified but
7

See 1429th meeting, foot-note 4.
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something might arise which would cause the situation
to be challenged—something that was inconsistent either
with the fundamental law of the State or with the constituent instrument and internal rules of the international
organization. His position remained unchanged, for he
considered that there were circumstances in which, given
the particular situation, the constituent instrument and
internal rules of the international organization might
very well have to prevail over the provisions of the treaty.
23. The CHAIRMAN speaking, as a member of the
Commission, congratulated the Drafting Committee on
producing a text which to some extent unified the views
of the members and also pinpointed the difficulty involved
in the very important provisions set, out in article 27.
He did not wish to take a final position on the wording
but thought that it could certainly be approved on first
reading.
24. The inclusion in article 2 of a definition of the "rules
of the organization" introduced a welcome clarification,
but the problem of the definition of an international
organization was not solved in the context of article 2,
paragraph 1 (J) or of article 27, paragraph 2. Moreover,
that problem was further complicated by the formulation
employed in the Vienna Convention on the Representation of States in their Relations with International
Organizations of a Universal Character.
25. In article 2, paragraph 1 (/), the English text should
be aligned with the French and Spanish versions by
replacing the words "rules of the organizations" by "rules
of the organization". The words "the organization",
at the end of the definition, should remain as they stood
because they were based on a text which had already
been adopted internationally. At the end of article 27,
paragraph 2, however, the same words could perhaps be
replaced by "that organization", but he would not press
for that change.
26. Mr. DADZIE said that he did not object to the text
of article 27, paragraph 2, at the stage of first reading.
On second reading, however, steps would have to be
taken to improve the drafting, for the phrase introduced
by the Drafting Committee: "unless performance of the
treaty, according to the intention of the parties, is subject
to the exercise of the functions and powers of the organization", could be used to justify failure to perform a
treaty. While it did provide some clarification, it should
not form part of a rule.
27. Mr. SCHWEBEL said that the phrase "according
to the intention of the parties", in article 27, paragraph 2,
although not necessarily adequate, was of critical importance. The absence of such a qualification would
open the way for arbitrary repudiation of treaties by
international organizations, which could simply adopt
resolutions incompatible with them. He hoped the commentary would show that at least some members of the
Commission believed that the provision as a whole could
be much criticized if it did not include the phrase in
question. Some of the examples cited in the Drafting
Committee in support of a provision containing no such
phrase had clearly demonstrated that other members of
the Commission took the view that international organizations should have an unfettered power to repudiate
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treaties to which they were parties—a view that he could
not accept.
28. Mr. SETTE CAMARA said that he had doubts
about the parallelism between paragraphs 1 and 2 of
article 27 because the relevant rules of an international organization were the source of its treaty-making capacity.
An international organization might be in a position
to invoke its internal rules in the case of treaties concluded
ultra vires, under the terms of article 47 of the Vienna
Convention. He fully recognized that that was a remote
possibility but it should not be overlooked.
29. At the same time, he wished to congratulate the
Drafting Committee on a very good compromise formulation, which would -help to elicit comments from Governments.
30. The CHAIRMAN said that one of the useful
features of the draft was that article 27, paragraph 3,
referred separately to article 46, which would show the
reader that the Commission still had to consider that
article. The commentary would doubtless mention some
of the problems arising in connexion with the relationship
between article 27 and article 46.
31. If there was no objection, he would take it that the
Commission agreed to approve the text of article 27
and that of article 2, paragraph 1 (j), as proposed by the
Drafting Committee.
It was so agreed.
32. Mr. USHAKOV said he wished to point out that
the words "according to the intention of the parties",
even if they referred only to the intention of the contracting parties, meant that it would be necessary to interpret
the treaty. He did not see what else they could mean.
The meeting rose at 11.30 a.m.
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State responsibility {continued)*
(A/CN.4/302 and Add.1-3)
[Item 2 of the agenda]
DRAFT ARTICLES SUBMITTED BY THE SPECIAL
RAPPORTEUR {continued)

21 (Breach of an international obligation requiring the State to achieve a particular result)1 (continued)
1. Mr. THIAM agreed with Mr. Ushakov that the
expression "in concreto" in paragraph 1 should be deleted
since a result could only be concrete. He said that the
words "but leaving it free to choose at the outset the
means of achieving that result" and "by the conduct
adopted in exercising its freedom of choice" should also
be deleted. The statement should simply read:
"A breach of an international obligation exists if
the State has not achieved the internationally required
result".
2. It seemed to him that paragraph 2 introduced the
idea of means whereas article 21 dealt exclusively with
obligations of result. He wondered about the meaning
of the expression "breach begun" since, in his view, a
breach either existed or it did not. He nevertheless agreed
with those who had proposed that article 21 be referred
to the Drafting Committee.
3. Mr. SAHOVIC said that, in principle, he favoured
the solution proposed by the Special Rapporteur in
article 21, but he thought that a clearer idea should be
had of the Special Rapporteur's intentions regarding
the continuation of the work before a final position was
taken on the article. Articles 20 and 21 seemed logical
to him and they accorded with the existing position in
regard to State practice and international law in general.
He wondered, however, whether the Special Rapporteur
had succeeded in reflecting in those articles the wealth
of complex propositions which he had put forward in
his report. In his opinion, a number of questions raised
in the report had not been answered in article 21, and
paragraph 2, in particular, did not take account of all
the problems to which the Special Rapporteur had himself
referred in his report.
4. He considered, first, that the content of the international obligation referred to in article 21 should be
defined in that article. He further considered that article 21
modified to a certain extent the definition of a breach
given in article 16,2 which was perhaps too general to
meet the needs of the draft. He wondered whether the
cases covered by article 21 were exceptional or an intrinsic
part of the obligation of result. In that connexion, the
Special Rapporteur had given examples drawn from State
practice, but one might ask whether the circumstances
they involved were a logical consequence of the obligation
of result and always occurred with every obligation of
that kind, or whether they represented a third category
of obligation.
5. He also wondered whether the remedy referred to
in paragraph 2 was a legal remedy in the usual sense of
the term or whether it was inherent in the obligation of
result. In his view, paragraph 2 left unanswered a number
of questions concerning the situations described.
6. It was necessary to determine how and when an
initial course of conduct led to a situation incompatible
with the required result. It was also necessary to determine how and when a treaty obligation permitted the
ARTICLE
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* Resumed from 1457th meeting.
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For text, see 1456th meeting, para. 37.
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