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violate the rights of third States without their con-
sent."

21. Mr. SCHWEBEL said he accepted entirely that
the essence of the matter with which the Commission
had to deal was agreement between the States imme-
diately concerned. None the less, it seemed to him
that Mr. Ago had taken the right approach in drafting
an article that spoke not of agreement but of consent,
and that such an article had a place in the codification
of the law on State responsibility.

22. Moreover, he considered that, in that context, the
word "consent" was more precise than "agreement",
since in some cases what was involved was more in
the nature of a unilateral contract whereby, under
municipal law, an act was exchanged for a promise
rather than a promise for a promise. For example, if
the customs officers of State A sought and obtained
permission from the customs officers of State B to
cross the border in order to apprehend a suspected
drug trafficker, the act was the raising of the customs
barrier by the customs officers of State B, while the
promise was that of the customs officers of State A to
enter the territory of State B and then leave. That
comment was related to Mr. Ushakov's point that
permission to enter the territory of a foreign State
must be specific and restricted. A number of other
examples could be cited, some of which concerned the
more sensitive area of the entry of foreign armed
forces into the territory of a State. Not many years
previously, the authorities of a State had sought and
obtained the assistance of another State in restoring to
power their president, who had been the victim of a
coup d'etat by a group of non-commissioned army
officers. It was doubtful whether, in that case, there
had been any written agreement setting forth the
rights and responsibilities of the two States concerned;
what had taken place was far more likely to have been
in the nature of a unilateral contract. In his view,
therefore, the nature of consent should be cast in
broader terms. The consent must be explicit, but it
need not invariably be written, and it was by no
means certain that it must constitute the exchange of
a promise for a promise.

23. If he had understood correctly, Mr. Ushakov had
said that it was possible to derogate from peremptory
rules of international law by means of an agreement.
His own understanding, however, was that any such
rule was by definition not open to derogation. He
would therefore be grateful for clarification on that
point.

24. Lastly, he had considered including a reference to
third States in his proposed form of wording but had
decided against doing so, since Mr. Tsuruoka's amend-
ment referred to a "breach of an international obliga-
tion of the latter State towards the former State",
which made it plain that the rights of third States were
not affected. Some more explicit form of wording
might, however, be desirable.

25. Mr. THIAM wondered whether it was necessary
to spell out, in the text of article 29, that consent must

be valid or validly expressed, since that seemed self-
evident. It was impossible to define all the conditions
and circumstances under which consent could be
expressed. In his opinion, the validity of the consent
was a point of fact to be determined by the court.

26. He fully appreciated the distinction made by Mr.
Ago, in paragraph 72 of his report, between prior con-
sent—the only valid form of consent—and consent
after the event, which was in reality simply a waiver
of the right to invoke the responsibility arising from
the wrongful act. However, he found it difficult to see
how consent could be concurrent with the act in ques-
tion.

27. Mr. JAGOTA could not agree with Mr. Thiam's
observation that it was unnecessary to qualify the term
"consent" by the use of an adjective. For the guid-
ance of Governments, legal advisers and the courts,
it would be useful to spell out the elements of the
consent required to be given under article 29, since
such a course would help to ensure restrictive interpre-
tation of the concept of consent in specific cases and
would also facilitate consideration of the text of the
article by the Sixth Committee.

28. He therefore wished to propose a new formula-
tion of article 29 (A/CN.4/L.292), which was essen-
tially a redraft that incorporated the proposals made by
Mr. Tsuruoka (1540th meeting, para. 4) and by Mr.
Verosta (para. 20 above):

Consent by the State

"The valid and explicit consent given by a State
prior to the commission of an act of another State,
which would otherwise be a breach of its interna-
tional obligation towards the former State, precludes
the wrongfulness of the act in question. The consent
so given shall not violate the rights of a third State
without the latter's agreement. Nor shall such an
effect ensue if the international obligation concerned
arises out of a peremptory norm of general interna-
tional law."

29. In preparing his proposal, he had kept within the
scope of the set of draft articles, which dealt exclusive-
ly with State responsibility for the internationally
wrongful act of a State. It was not a comprehensive
code covering State responsibility for acts which were
not wrongful but none the less caused damage, some-
thing that was a separate subject and one which
should be considered by the Commission only after it
had completed the present topic. For the time being, it
was not possible to examine such matters as absolute
responsibility, responsibility based on fault, or the
method of payment of compensation.

30. It was also extremely important that the com-
mentary to the article should point out that consent
given by a State after the commission of the interna-
tionally wrongful act by another State amounted to
waiver of its rights or remedies. Of course, it was
always possible for the Commission to decide at a later
stage whether a separate article on waiver was
required, but it was imperative that a distinction
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should be drawn in the commentary between consent
and waiver. Waiver was simply a renunciation of
rights or remedies, and it did not affect the wrongful-
ness of the act. Consequently, it was not covered by
the terms of draft article 29.

31. The commentary should then proceed to state
that the phrase "valid and explicit consent" meant
that, while giving its consent, the State was not under
any duress, that the consent was not vitiated by error,
fraud, corruption or other vices, that the consent was
given by the proper authorities of the State competent
to give such consent for the purposes of international
law, that the consent would be restrictively interpreted
with respect to its scope, and that there were no (well-
known) constitutional or international prohibitions on
the giving of that consent.

32. Mr. SCHWEBEL said that the answer to the
question why a set of draft articles on State responsi-
bility should include an article such as article 29,
which did not set forth a rule of State responsibility,
was surely that the article related to a vital exception
from application of the principle of State responsibility,
and it was therefore entirely appropriate to deal with a
matter of that kind.

33. He fully agreed with the suggestions made by
Mr. Jagota, with the possible exception of the refer-
ence to constitutional restrictions on consent. If such a
proviso were to be included in the commentary, it
would be preferable, by analogy with the Vienna Con-
vention, to speak of "notorious"" constitutional restric-
tions.

34. Mr. USHAKOV, referring to the first part of
draft article 29, namely, "the consent given by a State
to the commission by another State of an act", won-
dered what acts Mr. Ago had in mind. When a State
issued authorizations to fishermen from another State
to fish in its territorial sea, could it be said that it was
giving its consent to the commission of a certain act?
Such agreements, like the one between the Soviet Uni-
on and Japan, sometimes stipulated that the validity of
the fishing permits was limited to certain seasons or
certain catches. It was extremely doubtful whether
agreements of that kind involved consent to the com-
mission of an act; in all cases, they were delegatory
agreements. Any State, in exercising its sovereignty
over its territorial sea, could conclude with another
State an agreement by which it authorized certain
nationals from that State to fish in its territorial wat-
ers. Once such an agreement had been concluded, one
could not speak of an act that might be wrongful. The
obligation not to fish no longer existed, but a right to
fish did exist. Thus no consent had been given to the
commission of an act that might be regarded as
wrongful.

35. Mr. TABIBI said that Mr. Jagota's proposal was
extremely valuable, since it helped to remove some of
the doubts experienced by members of the Commis-
sion, more particularly in connexion with the concept
of validly expressed consent. However, the provision
that consent should be given before the commission of

the act, although a very useful safeguard, might create
certain problems, for in some cases it would prove
very difficult to obtain prior consent. In the atomic
age, the security of nations might require consent to
be given only split seconds before the act was to be
committed. Perhaps Mr. Jagota would like to reflect
further on that point.

36. Mr. RIPHAGEN said that the Commission was
dealing with three different kinds of situations. The
first situation was that of an oral or even a written
agreement between State A and State B which sus-
pended or ended the obligation of State A towards
State B. That case was covered by the law of treaties.
The second situation was that relating to a type of
conduct by so-called victim State B which might pre-
clude the responsibility of the so-called wrongdoing
State A. That case was covered by the principle volenti
non fit injuria, and in some instances the conduct that
amounted to consent might be purely unilateral. The
third situation involved waiver by State B of its right
of action towards State A—even an action that
amounted to a reprisal. In those three situations, State
B renounced some of its rights in respect of State A,
but the question arose as to what rights could be
renounced. Obviously State B could renounce only its
own rights and never the rights of a third State.
Admittedly, in situations involving breaches of per-
emptory rules of international law, certain rights could
not be renounced even by treaty, let alone by mere
consent. In other situations, however, a State could for
example renounce a right to monetary compensation,
and in general, although not always, a State could
obviously renounce its right to the application of a
sanction, within the restrictive meaning of the term
"sanction" employed by Mr. Ago.

37. It was evident that the difficulties being experi-
enced by the Commission lay in the different types of
situations and the different consequences of wrongful
acts that had to be dealt with in the context of article
29. In that regard, he wondered whether the proposal
made by Mr. Verosta and incorporated in the proposal
by Mr. Jagota really resolved the problem. Why
should the consent of State B, given in violation of the
right of State C vis-a-vis State B, not extinguish the
responsibility of State A vis-d-vis State B? The con-
sent of State B to the entry of armed forces into its
territory might violate the rights of State C, but would
it still engage the responsibility of State A, which
dispatched armed forces to State B? In his opinion, the
answer was certainly in the negative. Such consent
would entail the responsibility of State A towards State
C, and probably the responsibility of State B towards
State C, under the rule concerning aid or assistance of
a State to another State adopted in article 27 of the
draft.4 For the moment, however, he failed to see why
the consent of State B to the entry into its territory of
armed forces of State A should entail the responsibility
of State A vis-d-vis State B. State A had the consent of

4 See 1532nd meeting, foot-note 2.


